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I.  NEGOTIATION. 

§  130. 

As  to  diplomatic  discretion  and  correspondence,  see  tupra,  $$  78  ff. 
As  to  Indian  treaties,  see  infraf  $  210. 

When  treaties  are  exchanged  between  two  sovereigna,  the  better 
practice  is  for  the  representative  of  each  sovereign  to  take  priority  over 
that  of  the  other  in  the  copy  of  the  treaty  which  is  to  be  retained  by 
his  own  government. 

Mr.  Monroe,  Sec.  of  State,  to  Mr.  J.  Q.  Adams;  Mar.  13,  1815.    MSS.  Inst., 
Ministers. 

"It  is  the  practice  of  the  European  Governments,  in  the  drawing  up 
of  their  treaties  with  each  other,  to  vary  the  order  of  naming  of  the 
parties,  and  of  the  signatures  of  the  plenipotentiaries,  in  the  counter- 
parts of  the  same  treaty  so  that  each  party  is  first  named,  and  its  p!eni< 
potentiary  signs  first  in  the  copy  possessed  and  published  by  itself. 
This  practice  has  not  been  invariably  followed  in  the  treaties  to  which 
the  United  States  have  been  parties,  and  having  been  omitted  in  the 
treaty  of  Ghent,  it  became  a  subject  of  instructions  from  this  Depart- 
ment to  your  predecessor.  The  arrangement  was  therefore  insisted  on 
at  the  drawing  up  and  signing  of  the  commercial  convention  of  July 
3, 1815,  and  was  ultimately  acquiesced  in  on  the  part  of  the  British 
Government,  as  conformable  to  established  usage.  You  will  consider 
it  as  a  standing  instruction  to  adhere  to  it,  in  the  case  of  any  treaty 
or  convention  that  may  be  signed  by  you." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Rush,  Nov.  16,  1817.    MSS.  Inst.,  Ministers. 

"I  deem  it  to  be  my  duty  to  state  that  the  recall  of  Mr.  Trist,  as  com- 
missioner of  tbe  United  States,  of  which  Gongress  was  informed  in  my 
wuLual  message,  was  dictated  by  a  belief  that  bis  continaed  presence 
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vritli  tho  Army  could  be  prodactive  of  uo  good,  but  might  do  umcU 
barm  by  enconraging  the  delasive  hopes  and  false  inipressiona  of  the 
Mexicaus,  and  that  his  recall  would  satisfy  Mexico  that  the  United 
States  had  no  terms  of  peace  more  favorable  to  offer.  Directions  were 
given  that  any  propositions  for  peace  which  Mexico  might  make  should 
bo  received  and  transmitted,  by  the  commanding  general  of  oar  forces, 
to  the  United  States. 

"It  was  not  expected  that  Mr.  Trist  would  remain  in  Mexico, or  cou- 
tinao  in  the  exercise  of  the  functions  of  the  office  of  commissioner,  after 
he  received  his  letter  of  recall.  lie  has,  however,  done  so,  and  the 
plenipotentiaries  of  the  Government  of  Mexico,  with  a  knowledge  of  the 
fact,  Lave  concluded  with  him  this  treaty.  I  have  examined  it  with  a 
full  sense  of  tho  extraneous  circumstances  attending  its  conclusion  and 
signature,  which  might  bo  objected  to  j  but,  conforming  as  it  does,  sub- 
stantially, on  tho  main  questions  of  boundary  and  indemnity,  to  the 
terms  which  our  commissioner,  when  be  left  the  United  States  in  April 
last,  was  authorized  to  offer,  and  animated  as  I  am  by  the  spirit  which 
has  governed  all  my  official  conduct  towards  Mexico,  I  have  felt  it  to 
be  my  duty  to  submit  it  to  the  Senate  for  their  consideration,  with  a 
view  to  its  ratification." 

President  Polk,  Mexican  Treaty  Mosaage,  Feb.  22,  1848. 
Am  to  criticisms  on  tliis  negotiation,  see  infra,  $  154. 

**  Until  about  the  beginning  of  tho  eighteenth  century  treaties  be- 
tween European  powers  were  generally'  written  iu  Latin,  but  it  has  since 
lieen  customary  for  negotiators  of  countries  which  do  not  use  the  same 
language  to  prepare  their  treaties  iu  both  languages  j  for  instance,  in 
the  case  of  an  American  negotiating  with  a  German  plenipotentiary, 
the  English  version  would  appear  side  by  side,  article  for  article,  with 
the  German  ;  and  in  Spain,  or  in  the  Spanish  American  Republics,  tho 
English  and  Spanish  languages  would  be  used  in  the  same  way.  Treat- 
ies between  the  United  States  and  the  British  Government  have  been 
signed  in  the  English  language  only.  Our  treaties  with  llussia  are  an 
exception  to  the  general  rule,  most  of  them  being  written  in  French 
and  English. 

**  Tho  French  language  is  much  used  iu  diplomatic  and  social  inter- 
course iu  Europe  between  persons  of  different  nationalities.  It  is  there 
generally  so  far  regarded  tho  common  medium  of  communication  that 
ibis  the  cu'-eptjon  t*j  the  rule  to  find  a  person  in  polite  society  who  is 
not  able  to  converse  in  and  write  it.*^ 

Mr.  FUb,  Sec.  vt  State,  to  Miss  Frascr,  Nov.  Id,  1874.    MSS.  Doui.  Let. 

"  The  effect  of  adhesion  to  a  treaty  is  to  make  the  adhering  power 
as  much  a  party  to  all  its  provisions  and  responsibilities  as  though  a 
like  treaty  had  been  concluded  ad  hoc  between  it  and  the  other  signa- 
tory. For  example,  were  tho  United  States  to  *  adhere'  to  tho  proiKJsed 
treiity  between  Groat  Britain  and  Zanzibar  and  effect  »uch  *  adhesion* 
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in  Buch  a  way  as  to  iuternatioDally  biucl  themselves  and  Zanzibar,  each 
and  every  provision  would  necessarily  be  enforceable  as  between  the 
United  States  and  Zanzibar,  including  the  assumption  on  the  part  of 
the  United  States  of  control  over  certain  subjects  of  fature  arrangement 
lietween  Zanzibar  and  any  third  power." 

Mr.  Bayanl,  Sic.  of  8tttto,  to  Mr.  von  Alvenalolwiu.  May  6,  1*^.    MSS.  Noted, 
Germ,    Same  to  Sir  L.  West,  May  C,  IdSi.    MSS.  Nobea,  Gr.  Brit. 

Commissioners  to  execute  a  treaty  must  all  agree  to  the  same,  and 
subscribe  their  names  and  attach  their  seals  thereto. 

1  op.,  66,  Lee,  17%. 

As  to  presents  to  ministen  negotiating  treaties,  8«e  9vpra,  $  llO. 

"Whenever  adiidomatic  agent  of  the  United  States  is  intnistea  with 
the  negotiation  of  a  treaty  or  convention,  a  full  power  will  be  given  to 
him. 

'♦In  case  of  urgent  need  a  written  international  compact  between  a 
diplomatic  agent  and  a  foreign  Government  may  be  niaile  in  the  ab.sence 
of  specific  instructions  or  powers.  In  such  cases  it  is  preferable  to  give 
to  the  instrument  the  form  of  a  simple  protocol,  and  it  shouUl  be  ex- 
pressly stated  in  the  instrument  that  it  is  signed  subject  to  the  approval 
of  the  signer's  Government. 

**The  diplomatic  agents  of  the  United  States  will  adhere  to  the  prin- 
ciple of  tlie  ^alternat,^  in  all  cases  where  they  shall  have  occasion  to  sign 
any  treaty,  convention,  or  other  document  with  the  plenipotentiaries  of 
other  powers. 

'^For  the  convenience  of  diplomatic  agents  who  may  be  instructed  or 
empowered  to  negotiate  and  sign  a  treaty  of  convention  with  the  Gov- 
ernment of  a  country  where  another  language  than  English  is  officially 
employed,  the  following  explanatory  regulations  touching  the  clerical 
preparation  of  Kuch  instrument  are  given: 

"A.  The  texts  of  the  two  languages  should  be  neatly  engrossed  in 
parallel  columns  on  the  same  sheet,  if  possible,  or  on  opi)08ite  paged*  of 
the  same  document.  Two  separate  copies  in  ditt'erent  languages  are  not 
advisable,  although  this  expedient  is  sometimes  resorted  to  in  the  East- 
ern <50un  tries. 

*^B.  In  the  copy  to  be  retained  b^"  the  diplomatic  agent  and  trans- 
mitted to  this  Government,  the  United  States  is  named  first,  in  all 
places  where  the  alternative  change  may  conveniently  be  made  through- 
out both  texts.  Converse^'  in  both  texts  thronghout  the  treaty  tho 
foreign  Government  is  first  named  in  the  copy  which  it  retain.s. 

"0.  The  language  of  the  Government  which  is  to  retain  and  pnblish 
the  convention  should  always  occupy  the  left  hand  place  in  the  copy  to 
1k>  delivered  to  it. 

"D.  The  utmost  care  should  be  taken  to  insure  the  substantial  ec|uiv* 
nlence  of  sense  of  the  two  texts,  so  ha  to  exclude  any  erroneous  effect 
duo  to  translation.  While  a  strictly  literal  translation  is  ottcn  hursh, 
and  sometimes  impossible,  tho  absolute  identity  of  the  idea  conveyed  is 
indispensable.  To  this  end  the  punctuation  of  the  two  tcxt^  sliould 
;ilso  be  attentively  scrutinized  an<l  brought  into  sub^  fy, 

"E.  Inasmuch  as  in  this  country  the  pleasure  of  t  l»t» 

awaited  before  the  treaty  can  be  ratified,  and  sis  delays  may  ;  .  ly 
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that  llic  ratiticaliou  aiul  the  oxchuugc  of  ratiticatious  shall  lie  ••ttectcil 
'as  800U  as  possible'  rather  tbiiii  within  a  specified  time." 

Printed  Pers.  Inst,  Dip>  Agents,  188G. 

Coercion,  while  iuvalidatinjLC  a  contract  produced  by  it,  docs  not  iu- 
vab'date  a  treaty  so  produced.  Thus  there  can  be  no  question  of  the 
binding  force  of  the  treaty  which  followed  the  French-German  war  which 
led  to  the  dethronement  of  Napoleon  III,  though  its  terms  were  as- 
sented to  under  coercion.  The  same  may  be  said  of  the  consent  of  France 
to  the  settlement  enforced  by  the  allies'after  Waterloo,  and  so  the  treaty 
by  which  Mexico  ceded  California  and  the  a<ljacent  territory  to  the 
United  States.  On  the  other  hand  a  treaty  produced  by  material  fraud 
or  by  i)hysical  force  applied  to  the  negotiator,  niay  be  repudiated. 
Sco  Wool«©y  Int.  Law,  ^  100. 

"  It  is  commonly  laid  down  that  neither  the  plea  of  'duress'  nor  that 
of  ^Jacsio  enormiH'  (a  degree  of  hardship  that  is  so  jdain  and  gross  that 
the  sufl'erer  cannot  be  supposed  to  have  contemplated  what  he  was  un- 
dertaking)— pleas  recognized,  directly  or  circLiitously,  iu  one  form  or 
another,  by  municipal  law,  both  ancient  and  modern,  can  be  allowed  to 
justify  the  non  fulfillment  of  a  treaty.  To  cases  of  personal  duress  this, 
of  course,  does  not  apply.  Any  force  or  menace  applied  to  the  person 
of  a  negotiator  is  on  the  fac«  of  it  unlawful,  because  a  consent  wrung 
from  the  pain  or  terror  of  an  individual  cannot  within  any  ])rctense  of 
reason  be  regarded  as  the  consent  of  the  nation.  The  cession,  there- 
fore, extorted  from  Frederick  the  Seventh,  at  Bayonne,  the  engageraonts 
obtained  a  few  years  back  from  Mr.  Eden  by  the  chiefs  of  Bhootan,  were 
void.  They  were  beyond  the  reason,  and  therefore  beyond  the  scope, 
of  the  rule.  Dut  the  intolerable  hardships  and  sutferings  intlicted  by 
France  on  Prussia  after  the  battle  of  Jena  did  not  invalidate  the  peace 
of  Tilsit,  or  the  series  of  subsequent  conventions  which  bound  tlie  con- 
qnered  but  unsubdued  nation  in  fetters  of  steel." 

IVToard  on  Diplomacy,  ISfi. 


U.-IIA  TIFICA  TION  AXD  J  PPIiO  VJ  L. 

(1)  As  TO  TIUSATT-MAKIXO  POWKU. 
§  131. 

"It  is  said  to  be  the  general  understanding  and  practice  of  nations, 
as  a  check  on  the  mistakes  and  indiscretions  of  ministers  or  commis- 
sioners, not  to  consider  any  treaty,  negotiated  and  signed  by  such 
oflBcers,  as  final  and  conclusive,  until  ratified  by  the  sovereign  or  Gov- 
ernment from  whom  they  deiive  their  powers.  This  practice  has  been 
adopted  by  the  United  States  respecting  their  treaties  with  European 
nations,  and  I  am  inclined  to  think  it  would  be  advisable  to  observe  it 
in  the  conduct  of  our  treaties  with  the  Indians ;  for,  though  such  treaties, 
being,  ou  their  part,  made  by  their  chiefs  or  rulers,  need  not  be  ratified 
by  them,  yet,  being  formed  on  our  part  by  the  agency  of  subordinate 
officers,  it  seems  to  me  botli  prudent  and  reasonable  that  their  acts 
should  not  bo  binding  on  the  nation,  until  approved  and  ratitied  by  the 
Ooreromont.     It  strikes  me  that  this  point  should  be  well  considered 
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aud  settk'df  so  that  our  aatioual  proceediugs  lu  tbis  respect  may  Ijecomo 
uuiform,  aud  be  directed  by  fixed  and  stable  principles.* 

President  Washington,  Special  Mcaaage,  Sept.  17,  1789. 

The  propriety  of  a  partial  approval  of  a  treaty  by  the  Senate  was 
doubted  by  the  British  Government  in  1804. 

See  Mr.  Monroe,  rainister  to  England,  to  tlio  Sec.  of  Stute,  June  3, 1S04.    MSS. 

Dept.  of  State.     3  Am.  St.  Pup,  (For.  Eel.),  93,    As  to  tbeso  negotiations, 

»co  infra,  i  1&06. 
As  to  the  modiQcalions  by  tbo  Senate  of  the  couvonliou  with  Fnmce  of  ISOO. 

Bee  infra,  ^  H8a. 
As  to  action  of  Senate  on  DallaB-Clarendon  Treaty,  see  infra,  $  150ft 

Mr.  Jefferson's  explanation  of  his  non-acceptance  of  the  treaty  nego- 
tiated by  Messrs.  Monroe  and  Piukney  with  Great  Britain  is  as  follows: 
*'You  heard  in  duo  time  from  London  of  the  signature  of  a  treaty  there 
between  Great  Britain  and  the  United  States.  By  a  letter  we  received 
in  January  from  onr  ministers  at  London  we  found  they  were  making 
up  their  minds  to  sign  a  treaty  in  which  no  provision  was  madeagain.st 
the  impressment  of  our  seamen,  contenting  themselves  with  a  note 
received  in  the  course  of  their  correspondence  from  the  British  nego- 
tiator, assuring  them  of  the  discretion  with  which  impressment  sIiouUl 
be  conducted,  which  could  bo  construed  into  a  covenant  only  by  infer- 
ences, against  which  its  ominsion  in  the  treaty  was  a  Ktrong  Joferenco, 
and  in  its  terms  totally  unsatisfactory.  By  a  letter  of  February  the  3d 
they  were  immediately  informed  that  no  treaty  not  containing  a  satia- 
factory  article  on  that  head  would  be  ratified,  and  desiring  them  to 
resume  the  negotiations  on  that  point.  The  treaty  having  come  to  us 
actually  in  the  inadmissible  shape  apprehended,  we,  of  course,  bold  it 
up  nntil  we  know  the  result  of  the  constructions  of  February  the  3<1.  I 
have  but  little  exitectation  that  the  British  Goverumeut  will  retire  from 
their  habitual  wrongs  in  the  impressment  of  our  seamen,  and  am  certain 
that  without  that  we  will  never  tie  up  our  liand.s  by  trt-aty  from  the 
right  of  passing  a  nonimportation  or  non-intercourse  act,  to  make  it 
her  interest  to  become  just." 

Mr.  Jefferw)n,  PrHBidunt,  to  Mr.  Bowdoin,  April  2,  1807.    6  Jeff.  Works,  (>4.    See 
further,  infra,  ^  ITiOt.     A«  to  Mr,  Monroe  as  a  negoliafor,  see  «Mpr<i,  ^  107. 

To  Mr.  Monroe  Mr.  Jefferson  afterwards  wrote  as  follows:  "The  treaty 
was  communicated  to  us  by  Mr.  Erskioe  on  the  day  Congress  was  to 
rise.  Two  of  the  Senators  inquired  of  me  in  the  eveuing  whether  it  was 
my  intention  to  detain  them  on  account  of  the  treaty.  Jly  amswer  was 
'that  it  was  not;  that  the  treaty  containing  no  provision  against  the 
impressment  of  our  seamen,  and  being  accompanied  by  a  kind  of  protes- 
tation of  the  British  ministers,  which  would  leave  that  Government  free 
to  consider  it  as  a  treaty  or  no  treaty,  according  to  their  convenience, 
1  should  not  give  them  the  trouble  of  deliberating  on  it.'  This  was  sub- 
stantially and  almost  verbally  what  1  said  whenever  spoken  to  about  it, 
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and  I  uever  failed,  when  tbeoccnsion  would  admit  of  it,  to  justify  your- 
self and  Mr.  Pinkney  by  expressing  my  cooviction  that  it  was  all 
that  could  be  obtained  from  the  British  Governnientj  that  you  had  told 
their  commissioners  that  yonr  Government  could  not  be  pledged  to  nuify 
because  it  was  contrary  to  your  instructions;  of  course,  that  it  should  be 
considered  but  as  a  project,  and  in  this  Irght  I  stated  it  publicly  in  mj 
message  to  Congress  on  the  opening  of  the  session." 

President  Jefferson  to  Mr.  Monroe,  Mar.  10, 1808.  6  Jeff.  Works,  254.  Seo  infra, 
i  IbOh. 

That  Mr.  Monroe  was  greatly  disappointed  nnd  hurt  at  this  action  of 
the  Administration  is  shown  by  the  Monroe  Papers,  on  depo.sit  in  the 
Department  of  State. 

For  a  detailed  acconnt  of  the  Monroe-Ptnkncy  negotiations,  eeo  ii>/r<tf  0  1506; 
ond  as  to  Mr.  Monroe,  seo  tupra,  ^  107;  ittfra,  ^  1506. 

'*It  has  sometimes  been  assumed  that  the  President's  rejection  of  the 
treaty  formed  by  Monroe  and  Pinkney  was  the  origin  of  all  the  hostile 
feeling  in  England  against  us  and  the  foundation  of  the  war  of  1812. 
Canning  did  afterwards  complain  that  the  President  had  no  right  to 
approve  what  lie  pleased  and  condemn  what  he  }»leascd  iu  the  treaty, 
and  instruct  the  American  ministers  to  attempt  to  procure  amendments 
in  the  latter  points  and  consider  the  former  settled.  lie  required  that 
the  whole  subject  be  reopened  from  tlie  beginning,  if  any  part  of  it  was 
reopened.  But  iu  glancing  through  Monroe's  correspondence  until  ho 
Bked  his  audience  of  leave,  we  do  not  observe  an  intimation  that  the 
ejection  of  the  treaty  was  complained  of  or  treated  as  an  ofl'eusive,  and 
much  less  a  hostile,  act." 

3  Ewdall,  Life  of  Jefferson,  235.    See  infra,  *  1506. 

*'When  one  Government  has  been  solemnly  pledged  to  another  in  a 
mutual  agreement  by  ils  acknowledged  and  competent  agent»  and  re- 
fuses to  fulfill  the  pledge,  it  is  perfectly  clear  that  it  owes  it,  both  to 
itself  and  to  the  other  party,  to  accompany  its  refusal  with  a  formal 
and  frank  disclosure  of  suflkient  reasons  for  a  step  which,  without  such 
reasons,  must  deeply  injure  its  own  character,  as  well  as  the  rights  of 
the  party  confiding  in  its  good  faith.'^ 

Mr.  R.  Smith,  Sec.  of  State,  to  Mr.  Jackiwn,  Oct.  19,  1609.  MSS.  Notea,  For. 
Leg.  3  Am.  St.  Pap.  (For.  Rel.),  311.  As  to  the  negotiations  with  Ers- 
kine  and  Jackeon,  see  iupra,  ^  107;  infra,  $  1506. 

•'These  facts  will,  it  is  presumed,  satisfy  every  impartial  mind  that 
the  Government  of  Spain  has  no  justifiable  cause  for  declining  to  ratify 
the  treaty.  A  treaty  concluded  in  conformity  with  instructions  is  oldig- 
fttory  in  good  faith  in  all  its  stipulations,  according  to  the  true  intent 
and  meaning  of  the  parties.  Each  party  is  bound  to  ratify  it.  If  eithex 
could  set  aside  without  the  consent  of  the  other  tbure  would  no  longer 
be  any  rules  applicable  to  sach  transactions  between  nations.     By 
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this  proceodiDg  tbo  Goveiumeut  of  Spain  has  reudereJ  to  tbc  Uuitt^d 
States  a  new  and  very  serious  injury.  It  lias  been  stated  tliat  a  minis- 
ter would  be  sent  to  ask  certain  explanations  of  this  Goverumeut,  but 
if  such  were  desired,  why  were  they  not  asked  within  the  time  limited 
for  the  ratification  t  Is  it  contemplated  to  open  a  new  uef^otiation 
respecting  anj^  of  the  articles  or  conditions  of  the  treaty  ?  If  that  were 
done,  to  v\liat  consequences  might  it  not  lead?  At  what  lime  and  in 
what  manner  would  a  new  negotiation  terminate  ?  By  this  proceeding 
Spain  has  formed  a  rehition  between  the  two  countries  which  will  jus- 
tify any  measures  on  the  part  of  the  United  States  wliich  a  strong 
sense  of  injury  and  a  proper  regard  for  the  rights  and  interests  of  the 
nation  may  dictate." 

rrt'sitleat  Monroe,  Third  Annual  Mewago,  1819.    Aa  to  tbc  negotiations  to  which 
tliis  message  refers,  see  infra,  $  IGl. 

*'Tbo  obligation  of  the  King  of  Spain,  therefore,  in  honor  and  in  jus- 
tice to  ratify  the  treaty  signed  by  his  minister  is  as  perfect  and  unqual- 
ified as  his  royal  promise  in  the  power,  an*!  it  gives  to  the  United  States 
the  right  equally  perfect  to  compel  the  performance  of  lliat  promise." 
Mr.  Adamfl,  Sec.  of  State,  to  Mr.  Fonyth,  Aug.  18, 1819.    MSS.  last.,  MinisterH. 

"  I  have  the  honor  to  state  that  the  President  considers  the  treaty  of 
22d  February  last  as  obhgatory  upon  the  honor  and  good  faith  of  Spain  j 
not  as  a  perfect  treaty  (ratiflcation  being  an  essential  formality  to  that), 
but  as  a  compact  which  Spain  was  bound  to  ratify — as  an  adjustment 
of  the  differences  between  the  two  nations,  which  the  King  of  Spain  by 
his  full  power  to  Ids  minister  has  solemnly  promised  to  (tpprovej  rati/yj 
and  fulfllL  This  adjustment  is  assumed  as  tbc  measure  of  what  the  United 
Statejs  had  a  right  to  obtain  from  Spain,  from  the  signature  of  the  treaty. 
The  principle  may  be  illustrated  l>y  reference  to  municipal  law,  relative 
to  transactions  between  individuals.  The  difference  between  the  treaty 
unratified  and  ratified,  may  be  likened  to  the  difference  between  a  cov- 
enant to  convey  lands  and  the  deed  of  conveyance  itself.  Upon  a  breach 
of  the  covenant  to  convey,  courts  of  equity  decree  that  the  party  haa 
broken  his  covenant,  shall  convey,  and  further  shall  make  good  to  the 
other  party  all  the  damage  which  ho  has  sustained  by  the  breach  of  cov- 
enant. 

**A8  there  is  no  court  of  chancery  between  nations,  their  differences 
can  be  settled  only  by  agreement  or  by  force.  The  resort  to  force  is 
justifiable  only  when  justice  cannot  be  obtained  by  negotiation — and 
the  resort  to  force  is  limited  to  the  attainment  of  JM«<ice.  The  wrong 
received  marks  the  boundaries  to  the  right  to  be  obtained. 

"The  King  of  Spain  was  bound  to  ratify  the  treaty;  bound  by  the 
principles  of  the  hnv  of  nations  applicable  to  the  case;  and  further  bound 
by  the  solemn  promise  in  the  full  power.    He  refusing  to  perform  this 
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promitio  uud  obligntiou,  tbe  Uuitcil  SUtcs  bavo  a  perfect  right  to  do 
what  a  court  of  chancery  would  do  in  a  transaction  of  a  similar  char- 
acter  between  individuals  to  compel  the  perlbrmauce  of  the  euguge- 
mcnt  as  far  as  conipulsiou  cau  accomplish  it,  and  to  indemnify  them- 
selves for  all  the  damages  and  charges  incident  to  the  necessity  of  using 
com{>ulsion,  and  they  are  farther  entitled  to  indemnity  for  all  the  ex- 
I>eoses  and  damages  which  they  may  sustain  by  cousequenco  of  tho 
refusal  of  Spain  to  ratify.  The  refusal  to  ratify  gives  thera  the  same 
right  to  do  justice  to  themselves  as  the  refusal  i<>  fulfill  would  have  given 
them  if  Spain  had  ratified  and  then  ordei^d  tho  goveiuor  of  Florida 
not  to  deliver  over  the  province." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Lowudes,  Dec.  10,  ItilO.  MSS.  Report  Book.  See 
iiyfra,  MOl,/. 

"  It  is  shown  by  the  law  of  nature  that  ho  who  has  made  a  promise 
to  any  one  has  conferred  upon  him  a  true  right  to  require  tho  thing 
promised ;  and  that,  consequently,  not  to  keep  a  perfect  promise  is  to 
violate  the  right  of  another,  and  is  as  manifest  an  injustice  as  that  of 
depriving  a  person  of  his  property.  All  the  tranquillity,  the  happi- 
ness and  security  of  the  human  race  rests  on  justice,  on  tho  obligation 

paying  a  regard  to  tho  rights  of  others.    The  respect  of  otbers  for 

rights  of  domain  and  property  constitutes  tbe  security  of  our  actual 

poBHcssions.    Tho  faith  of  promises  is  our  security  for  the  things  that 

mot  be  delivered  or  executed  on  the  spot.    There  would  bo  no  more 

eurity,  no  longer  any  commerce  between  mankind,  did  they  not  be- 
lieve tboraselves  obliged  to  preserve  their  faith  and  keep  their  word. 
This  obligation  is  then  as  necessary  as  it  is  natural  and  indubitable  be- 
tween the  nations  that  live  together  in  a  state  of  nature  and  acknowl- 
edge no  superior  upon  earth  to  maintain  order  and  keep  peace  in  their 
sodety.  Nations  and  their  conductors  ought  then  to  keep  their  prom- 
ises and  their  treaties  inviolable.  This  great  truth,  though  too  often 
negUcted  in  practice^  is  generally  acknowledge*!  by  all  nat  ions."  ( Vattel, 
Uv.  2,  ch.  12,  §  163.) 

AdopkiJ  by  Mr.  Atlutns,  Sec.  of  SUte,  iu  bi»  letter  to  Mr.  Vives,  Muy  6,  1820. 
MSS,  Notc«,  For.  Leg,  Mr.  Adams  Sec.  of  State  to  Mr.  Forsyth.  Aug.  18, 
1819.     .VI.S>?.tnHt.,  Ministers. 

"Everything  that  has  been  stipulated  by  an  agent  in  conformity 
with  his  full  powers  ought  to  become  obligatory  for  the  state  from  the 
moment  of  signing,  without  ever  waiting  for  the  ratiflcation.  However, 
not  to  expose  a  state  to  the  errors  of  a  single  person,  it  is  now  become 
a  general  maxim  that  public  couventious  do  not  become  obligatory 
until  ratified.  The  motives  of  this  custom  clearly  proves  that  the  rat- 
ideation  can  never  be  refused  with  ju8ti«:e,  except  when  he  who  is 
charged  with  the  negotiation,  keeping  within  the  e.\teut  of  his  public 
f'.,ii  ....„..t.u  \.,^^  gone  beyond  hin  st'crot  insfr '-r -^  and  consequently 
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rendered  himself  liable  to  puuisLment;  or  when  tlie  other  party  refuses 
to  ratify."    (Martens,  liv.  2,  eh.  3,  §  31.) 

Adopted  by  Mr.  Adatns,  Sec.  of  State,  in  letter  to  Mr,  Vivee,  May  8,  1820. 
MSS.  NotcB,  For.  Leg.;  also  by  Mr.  Adams  t-o  Mr.  Forsytli^  Aag.  18,  1819, 
ut tupra. 

♦*Tbo  refusal  to  ratify  a  second  treaty  within  the  time  stipulated,  and 
then  to  send  a  minister  to  demand  new  conditions,  the  sanction  of 
which  was  to  depend  upon  the  Government  of  Madrid  without  hia  be- 
coming responsible  for  it,  was  an  occurrence  with  wbich  1  have  known 
no  parallel." 

Mr.  MoQroo,  Presirk-ot,  to  Mr.  Gallatin,  May  26, 1820.  2  Gallatin's  Wrifings,  140. 
See  infra,  16Ia. 

"  It  may  be  replied  that  in  all  cases  of  a  treaty  thus  negotiated,  the 
other  contracting  i>arty  being  under  no  oblifiation  to  ratify  the  com- 
pact before  it  shall  have  been  ascertained  whether,  and  in  what  man- 
ner, it  has  been  disposed  of  in  the  United  States,  its  ratification  can  in 
no  case  be  rendered  unavailing  by  the  proceedings  of  the  Government 
of  the  United  States  upou  the  treaty  j  and  that  every  Government  con- 
tracting with  the  United  States,  and  witb  a  full  knowledge  that  all  their 
treaties  until  sanctioned  by  the  constitutional  majority  of  their  Senate 
are,  and  must  be  considered,  as  merely  inchoate  and  not  consummated 
compacts,  is  entirely  free  to  witlihold  its  own  ratification  until  it  shall 
have  knowledge  of  the  ratification  on  their  part.  In  the  full  powers  of 
European  Governments  to  their  ministers,  the  sovereign  usually  prom- 
ises to  ratify  that  which  hia  minister  shall  conclude  in  Iiis  name ;  and 
yet  if  the  minister  transcends  his  instructions,  though  not  known  to 
the  other  party,  the  sovereign  is  not  held  bound  to  ratify  his  engage- 
ments. Of  this  principle  Great  Britain  has  once  availed  herself  in  her 
negotiations  with  the  United  States.  But  the  full  powers  of  our  minis- 
ters abroad  are  necessarily  modified  by  the  provisions  of  our  Constitu- 
tion and  promise  the  ratification  of  tro-aties  signed  by  them,  only  in  the 
event  of  their  recei\nng  the  constitutional  sanction  of  our  Goverumcmt." 

&(r.  Adams,  8«o.  of  State,  to  Mr.  Rash,  Nor.  12,  1824.    MSS.  lust.,  Miatsterfl. 

Proflident  J.  Q.  Adamses  meseiage  of  Deo.  27,  1825,  with  correspondonco  explan- 
atory of  the  action  of  the  Betiate  iu  modifying  the  slave  trade  conven- 
tion of  that  year,  ia  given  in  Honse  Doc.  414,  lOtli  Cong.,  l«t  aeaa.  6 
Am.  St.  Pap.  (For.  Bel.),  782. 

"  The  Government  of  His  Britannic  Majesty  is  well  acquainted  with 
the  provision  of  the  Constitution  of  the  United  States  by  which  the 
Senate  i.s  a  component  part  of  the  treaty-making  power;  and  that  the 
consent  and  advice  of  that  branch  of  Congress  are  indispensable  in  the 
formation  of  all  treaties.  According  to  the  practice  of  this  Government, 
the  Senate  is  not  ordinarily  consulted  in  the  initiatory  state  of  a  negoti- 
ation, but  its  consent  and  advice  are  only  invoked,  after  a  treaty  is  con- 
cluded, under  the  direction  of  the  President,  and  submitted  to  its  con- 
ijideration.     Each  of  the  two  branches  of  the  treaty-raakiug  authority 
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in  indcpcmliMil  of  tbe  other,  whilst  both  are  responsible  to  the  Stales 
and  to  the  people,  the  common  sources  of  their  respective  powers.  It 
results,  from  this  organization,  that,  in  tbe  progress  of  the  Goveromeut, 
instances  may  sometimes  occur  of  a  difference  of  opinion  between  the 
Senate  and  the  Executive  as  to  the  expediency  of  a  projected  treaty, 
of  which  the  rejection  of  the  Colombian  convention  affords  an  example. 
The  people  of  the  United  States  have  justly  considered  that,  if  there 
be  any  iucouvenieuces  in  this  arrangement  of  their  executive  powers, 
those  inconveniences  are  more  than  counterbalanced  by  the  greater 
Becurity  of  their  interests,  which  is  effected  by  the  mutual  checks  which 
are  thus  interposed.  But  it  is  not  believed  that  there  are  any  incon- 
veniences to  foreign  powci*8  of  which  they  can  with  propriety  complain. 
To  give  validity  to  any  treaty,  the  consent  of  the  contracting  partiea  is 
necessary.  As  to  the  mode  by  which  that  consent  shall  be  expressed, 
it  must  necessarily  depend  with  each  upon  its  own  peculiar  constitu- 
tional nrrangement.  All  that  can  be  rightly  demanded  in  treating  is 
to  know  the  contingencies  on  the  happening  of  which  that  consent  is  to 
be  regarded  as  snfliciently  testified.  This  information  the  Government 
of  the  United  States  has  always  communicated  to  the  foreign  powers 
with  which  it  treats,  and  to  none  more  fully  than  to  the  United  King- 
dom of  Great  Britain  and  Ireland.  Nor  can  it  be  admitted  that  any 
jost  cause  of  complaint  can  arise  ont  of  the  rejection  by  one  party  of  a 
treaty  which  the  other  has  previously  ratified.  When  such  a  case  oc- 
curs, it  only  proves  that  the  consent  of  both,  according  to  the  constitu- 
tional precautious  which  have  been  provided  for  manifesting  that  con- 
sent, is  wanting  to  make  the  treaty  valid.  One  must  necessarily  precede 
the  other  in  the  act  of  ratification ;  and,  if  after  a  treaty  be  ratified  by 
one  party,  a  ratification  of  it  be  withheld  by  the  other,  it  merely  shows 
that  one  is,  and  the  other  is  not,  willing  to  come  under  the  obligations 
of  the  proposed  treaty. 

"I  am  instructed  by  the  President  to  accompany  these  frank  and 
friendly  explanations  by  the  expression  of  his  sincere  regret  that,  from 
the  views  which  are  entertained  by  the  Senate  of  the  United  States,  it 
would  seem  to  be  unnecessary  and  inexpedient  any  longer  to  continue 
the  negotiation  respecting  the  slave  convention  with  any  hoi)e  that  it 
cjiu  bo  made  to  assume  a  form  satisfactory  to  both  parties.  The  Oov- 
ernmont  of  His  Britannic  Majesty  insists,  as  an  iuditipeusable  condi- 
tion, that  the  regulated  right  of  search,  proposed  in  the  convention, 
should  be  extended  to  the  American  coasts  as  well  as  to  those  of  Afiica 
and  of  the  West  Indies.  The  Senate,  even  with  the  omission  of  America, 
thinks  it  nnadvisable  to  ratify  the  Colombian  convention,  and  it  is, 
therefore,  clearly  to  be  inferred  that  a  convention  with  Ilis  Britjannic 
Majesty,  with  a  similar  tjmlssion,  would  not  receive  the  approbation  of 
tbn  Senate.  Tbe  decision  of  the  Senate  shows  that  it  lias  made  up  its 
d  !ve  state  of  the  mili- 
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view  of  that  subject  would  Lave  iirgud  iLe  Seuiito  to  au  iK-ccptaDce  of 
tbo  Colombian  couvcutioij.  It  is  Iioped,  tbcrefore,  that  His  Britannic 
Majesty  cain'iot  fail  to  perceive  tliat  the  Senate  lias  been  guuled  by  no 
uufrieudly  feeling  towards  Great  Britain." 

Mr- Clay,  Sec.  of  Stat<?,  to  Mr.  Adilingtoti,  Apr.  C,  1825.    MS8. Notes,  For.  Leg, 
5  Am.  St.  Pap.  (For.  Rel.),  783. 

Mere  signing,  by  the  Executive,  of  a  treaty  containing  a  clause  for  its 

ratification,  in  the  usual  form,  ia  no  guarantee  that  the  treaty  should  be 
ratified,  nor  does  a  payment  of  an  installment  of  money  by  Ibe  Execu- 
tive as  a  preliminary  [myment  under  such  a  treaty  which  provides  for 
a  lease  of  foreign  property,  bind  the  Govcrunient  to  future  paymeuts. 

Mr.  Evart»,  Sec.  «f  State,  to  Mr.  Deluaouto,  Feb.  19,  1880.    MSS.  Notes,  Domin- 
ican Repnblip. 

Matters  exclusively  of  Executive  discretion  or  of  Executive  construe* 
tion  nniy  lie  settled  by  jjrotocols  which,  as  only  affecting  Executive 
notion,  need  not  be  submitted  to  the  Senate.  As  an  example  of  pro- 
tocols of  this  cla.ss  may  be  noticed  the  ^' protocol  of  aeon  fereuce  held  at 
Madrid,  on  the  12thof  Jiuinary,  1877, between  the  IIou. Caleb  Cushing, 
minister  pIenii>otentiary  of  the  United  States  of  Anjerica,  and  his  ex- 
cellency Senor  Don  Fernando  Caltlerou  y  Collantes,  minis^ter  of  state 
of  11  in  Majesty  the  King  of  Sfiaiu.''  Treaties  and  conventions,  187<i. 
This  i)rotocol  is  given,  infra y  §  tilU). 

As  to  proloeoL',  nee  App..  vol.  ill,  $  131.    See,  also,  in/ru,  $  221. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  22d 
ultimo,  wrilten  from  Shelter  Islaml,  New  York,  in  relation  to  the  ex- 
change of  the  ralitication  of  the  consular  convention  between  the 
United  States  and  Belgium,  signed  by  Mr.  Delfosse  and  myself  on  the 
9th  tif  March  last,  wherein  you  make  special  reference  to  the  action  of 
the  Senate  of  the  United  St^ates  in  qualifying  its  ai>proval  of  that  instru- 
ment by  suppressing  the  word  'alone'  in  the  sixteenth  line  of  the  Xllth 
article,  and  at  the  instance  of  your  Government  request  to  be  informed 
of  the  motives  for  tlie  omission  of  that  word,  which  is  found  in  the  pre- 
vious convention  of  1808.  You  also  desire,  if  possible,  to  be  furnished 
with  the  minutes  of  the  debate  which  took  place  in  the  Senate  respect- 
ing this  change  in  the  text  of  the  convention. 

*'In  reply  I  hasten  to  inform  you  that,  in  view  of  the  independent  and 
co-ordinate  function  of  the  Senate  of  the  United  States,  under  the  Con- 
stitution, in  the  cumpletion  of  treaties,  the  proceedings  of  that  high 
body  in  executive  session  are  held  under  the  seal  of  secresy,  and  the 
results  alone  of  its  deliberations  are  communicated  to  the  executive 
branch  of  the  Government.  ITeuce  my  inability,  which  I  regret,  to  com- 
municate to  you  the  information  you  desire.  To  understand,  however, 
the  motive  for  the  omission  of  the  word  *alone*  from  the  Xllth  article 
of  the  present  convention,  it  can  only  l>e  necessary  to  go  ba<-k  to  the 
like  article  of  the  previous  convention  ot^  1808  and  examine  the  respect- 
ivo  contexts.  We  And  that  formerly  the  word  'alone'  was  qualilied  by 
the  addition  of  the  phrase,  'without  Ihc  exaction  of  any  oath  from  the 
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consular  officers,'  showing  that  no  formality  was  needed  save  the  written 
request,  without  other  support,  iu  order  to  secure  the  return  of  desert- 
ers from  natiomil  ships.  In  the  revised  convention,  among  other  modi- 
fications suggested  by  experience,  the. qualifying  clause  quoted  above 
was  omitted  as  redundant.  This  redundancy  extends  to  the  word  'alone,' 
whicb,  besides  being  superfluous  to  the  sense  of  the  clause  where  it 
occurs,  is,  in  the  English  text,  ambiguous.  It  will  be  perceived  that,  as 
it  now  stands,  it  may  mean  eitherthat  such  written  request,  so  supported, 
will  be  sufficient  warrant  for  surrender,  or  that  any  other  mode  of  pro- 
cedure is  inadmissible  J  and  it  follows  that,  wbile  the  first  of  these  read- 
ings conforms  with  the  sense  of  the  French  equivalent,  either  interpre- 
tation is  redundant.  It  is,  therefore,  iu  my  judgment,  apjiarent  that 
the  motive  for  the  action  of  the  Senate,  in  striking  out  the  word  'alone' 
from  the  clanse  in  question,  is  fouud  in  the  desire  to  remove,  not  merely 
a  redundancy,  but  an  ambiguity  which  had  persisted,  unnoticed  before, 
from  the  previous  redaction  now  abandoned,  and  thus  to  leave  the  article 
free  from  all  obscurity  of  interpretation  as  to  the  sufficiency  or  necessity 
of  the  formality  prescribed. 

"If,  as  I  take  it,  the  equivalent  word  'scale'  in  the  Belgian  text  is 
redundant  merely,  without  ambiguity,  the  question  of  its  retention  or 
suppression  may  very  properly  bo  left  to  the  good  judgment  of  your 
Government.  Speaking  iu  behalf  of  the  Government  of  the  United 
States,  I,  for  my  part,  cannot  perceive  that  in  either  case,  whether 
iseule'  be  retained  or  suppressed,  any  question  as  to  the  proper  inter- 
pretation of  the  clause  under  consideration  could  arise. 

"Trusting  that  the  explanation  thus  tendered  may  be  entirely  satis- 
factory to  your  Government,  and  remove  all  obstacle  to  the  speedy  ex- 
change of  the  ratifications  of  the  convention,  I  avad  myself  of  this 
opportunity  to  renew  to  you,  sir,  the  assurances  of  my  high  considera- 
tion." 

Mr.  EvarU,  Sec.  of  State  to  Mr.  Neyt,  Aag.  13, 1880.    MSS.  Notes,  Belgium ;  For. 
B©L,  lySO.     See  infra,  $  148<i. 

The  proclamation  of  a  ratified  treaty  can  be  made  only  by  the  Presi- 
dent of  the  United  States,  and  cannot  be  issued  by  the  legation  by 
whom  the  treaty  is  negotiated. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Angell,  Oct.  10,  1881.    MSS.  luMt.,  China. 

A  ratification  by  one  sovereign  of  a  treaty  by  another  sovereign  to 
which,  when  signed  by  him,  lie  attached  an  explanatory  note,  is  a  rati- 
fication of  the  explanation,  if  constitationally  msule. 

Clark  p.  Braden,  16  How.,  6.^^, 

"If,  then,  an  embassador,  iu  i<nili>iinity  with  a  full  power  receive<l 
from  his  sovereign,  has  negotiated  and  signed  a  treaty,  is  the  sovereign 
jnstified  in  withholding  his  ratification?  This  question  has  no  signifi- 
cance in  regard  to  states,  by  whose  form  of  government  the  engage 
ments  made  by  the  execntive  with  foreign  powers  need  some  further 
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sanctioD.  Iq  other  cases,  that,  is  wherever  the  treatj-maliiug  power  of 
the  sovereigu  is  finals  the  older  writers  held  that  he  was  hound  by  the 
acts  of  his  agent,  if  the  latter  acted  within  the  full  power  which  he  had 
received,  even  thougrh  he  had  gone  contrary  to  secret  instructions.  But 
Byukcrshoek  defended  another  opinion  which  is  now  the  received  one 
among  the  text-writergi,  and  which  Wheaton  has  advocated  at  largo 
with  great  ability.  (Wbeaton's  El.,  B.  in,  2,§  5 ;  Bynkershoek,  Quaest. 
J.  P.,  II,  7  ;  de  Martens,  §  48.)  If  the  minister  has  conformed  at  once 
to  bis  ostensible  powers  and  to  his  secret  inatrnctions,  there  is  no  doubt 
that  in  ordinary  cases  it  would  be  bad  faith  in  the  sovereign  not  to  add 
his  ratification.  But  if  the  minister  disobeys  or  transcends  bis  instruc- 
tions, (ho  sovt'reign  may  refuse  his  sanction  to  the  treaty  without  bud 
faith  or  ground  of  complaint  on  the  other  side.  But  even  this  violation 
of  secret  instructions  would  be  no  valid  excuse  for  the  sovereign's 
refusing  to  accept  the  treaty,  if  he  should  have  given  public  credentials 
of  a  minute  and  specific  character  to  his  agent;  for  the  evident  inten- 
tion in  BO  doing  would  be  to  convey  an  impression  to  the  other  party 
that  ho  is  making  a  sincere  declaration  of  the  terms  on  which  he  ia 
willing  to  treat. 

'*  But  even  when  the  negotiator  has  followed  his  private  instructions, 
there  are  cases,  according  to  Dr.  Wheaton,  where  the  sovereign  may 
refuse  his  ratification,  lie  may  do  so  when  the  motive  for  making  the 
treaty  was  an  error  in  regard  to  a  matter  of  fact,  or  when  the  treaty 
would  involve  an  injury  to  a  third  party,  or  when  there  is  a  physical 
impossibility  of  fultilliug  it,  or  when  such  a  change  of  circumstauces 
takes  place  as  would  make  the  treaty  void  after  ratification. 

**A11  question  would  be  removed,  if  in  the  full  power  of  the  nego- 
tiators or  in  a  clause  of  the  treaty  itself,  it  were  declared  that  the  sov- 
ereign reserved  to  himself  the  povTer  of  giving  validity  to  the  treaty  by 
ratification.  This,  if  we  are  not  deceived,  ia  now  very  generiUly  the 
case." 

Woolsey,  $  107. 

Some  publicists,  especially  Vattel,  consider  a  minister  as  invested 
with  the  power  of  a  mandatory,  and  hold  that  his  acta  are  subject  to 
the  same  rules  as  those  by  which  the  acts  of  mandatories  are  governed. 
llence  they  conclude  that  as  obligations  entered  into  by  a  mandatory 
within  the  scope  of  his  authority  bind  the  maudatant,  so  the  same  obli- 
gations tnitered  into  by  a  plenipotentiary  within  the  scope  of  his  au- 
thority bind  his  sovereign.  (Vattel,  droit  dcs  gens,  liv.  ii,  eh.  xii,  § 
156.  Kluber,  dr.  des  gens,  §  141 ;  Grotius,  de  jure  belli,  liv.  ii,  ch.  xi, 
§  12;  Pufendorf,  de  jure  natune,  liv.  iii,  ch.  ix,  §  2.)  •  •  •  This  the- 
ory has  been  rightly  contested  by  other  publicists,  amoug  whom  are 
Schmalz,  Byukersoek,  Piuheiro-Ferreira,  and  Wheaton,  and  more  re- 
cently by  Calvo.  (Bynkersoek,  Quest,  jur.  pub.,  liv.  ir,  ch.  vii;  Verg^, 
note  sur  Martens,  §  48;  Schmalz,  dr.  des  gens,  ch.  ili,  53;  Ortolan, 
Diplomatie  de  la  mer,  liv  I,  ch.  v;  Wheaton,  dr.  int.,  t.  i,  ch.  ii,  §  5; 
Ilefftcr,  dr.  int.,  §  So;  Calvo,  dr.  int.,  §  697.)  These  authors  maintain 
that  a  mission  confided  by  a  sovereign  to  his  diplomatic  agents  for  the 
purpose  of  concluding  an  international  convention  on  a  specific  basis 
cannot  bo  assimilated  to  a  mandate,  and  is  not,  therefore,  governed  by 
the  rules  by  which  mandates  are  governed,  •  •  •  As  a  matter  of 
strict  law  we  cannot  accept  tlie  rule  of  Bluntschli  that  when  the  rep- 
resentatives of  a  slate  have  received  the  necessary  power  to  definitely 
conclude  a  treaty,  the  signature  of  the  protocol  or  of  the  Bi>oclal  docti 
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ment  incorporating  the  treaty  definitely  binds  the  contracting  parties 
(Dr.  int.,  S  419),  or  that  of  Field  (Int.  Code,  §  192),  who  admits  the  ne- 
cessity of  ratitication  only  in  cases  in  which  the  treaty  itself  expresses 
the  condition  of  ratitication.  In  our  opinion,  the  power  of  contracting: 
A  binding  international  agreement  is  an  act  of  sovereignty  which  oul}' 
the  person  invested  with  such  sovereignty  is  capable  of  performing.  A 
minister  is  not  such  a  person  ;  he  is  only  a  negotiator.  ^Nevertheless, 
according  to  the  laws  of  dii>loniatic  comity  and  of  honor,  it  should  be 
admitted  that  a  sovereign  ought  not,  unless  for  grave  public  reasons,  to 
refuse  to  ratify  a  treaty  signed  by  an  «mvoy  with  full  power. 

8  Fiore,  droit  int.,  H  9l)l,  9y3  (French  Trana.  \>y  Autoino),  Paris,  IdBTj. 

"  The  rule  that  a  treaty  is  vitiated  by  a  material  error  is  logically 
deducible  from  the  notion  of  a  coutract.  The  rule,  on  the  other  hand, 
that  a  treaty  concluded  by  an  authorized  agent  who  has  not  exceeded 
his  instructions,  has  nevertheless  no  force  till  it  is  ratified,  cannot  bo 
80  proved ;  it  appears  at  first  sight  to  be  at  variance  witb  ordinary  legal 
analogies,  and  with  morality;  and  jurists,  trespassing  beyond  their 
proper  province,  have  commonly  laid  down  that  ratification,  under  such 
circumstances,  is  a  moral  duty.  It  is,  however,  a  settled  rule,  with  the 
advantage  which  a  Bettled  rule  possesses,  of  being  a  thing  avscertained 
and  indit^putable.  It  is  an  extra  precaution,  an  artificial  safeguard, 
against  improvident  or  ill-considered  engagements,  exactly  analogous 
to  those  rules  of  jirivate  law  which  require  for  certain  private  contracts 
a  specified  form  of  words,  a  notarial  act,  a  payment  of  earnest,  or  a  sig- 
nature. That  it  is  salutary  and  convenient  is  an  opinion  sound,  I 
have  no  doubt,  but  which  may  be  disputed  like  any  other  opinion  j  that 
it  is  a  settled  rule  is  a  fact,  which  may  be  proved  by  evidence,  like  any 
other  fact." 

Beroard  on  DipIoniAcy,  174. 

(2)  As  TO  LEOISLATIOX. 

§  131a. 

•*Ha\ing  been  a  member  of  the  general  convention,  and  knowing  the 
principles  upon  which  the  Constitutiou  was  formed,  I  have  ever  enter* 
taioed  bat  one  opinion  on  this  subject,  and  from  the  first  establishment 
of  this  Government  to  this  moment  my  conduct  has  exemplified  that 
opinioD,  that  the  power  of  making  treaties  is  exclusively  vested  in  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  provided 
two-thirds  of  the  Senators  present  concur  j  and  that  every  treaty  so 
made  and  promulgated  thenceforward  became  the  law  of  the  land.  It 
h»  thus  that  the  treaty-making  power  has  been  understood  by  foreign 
nations,  and  in  all  the  treaties  made  with  them  we  have  declared,  and 
they  have  believed,  that,  when  ratified  by  the  President,  with  the  ad- 
vice and  consent  of  the  Senate,  they  became  obligatory."  •  •  •  "Aj8, 
therefore,  it  is  perfectly  clear  to  my  understanding  that  the  assent  of 
^^  the  Douse  of  Representatives  is  not  necessary  to  the  validity  of  a 
l^ft  treaty  ;  as  the  treaty  with  Great  Britain  exhibits  in  itself  all  the  ob- 
^MJbets  requiring  legislative  provision,  and  on  those  the  papers  called  for 
^^^■D  throw  no  li^lit;  mid  as  it  is  essential  to  the  due  administration  of 
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the  Goverunieut  that  the  boundiiries  fixed  by  the  Constitution  between 
the  diflerent  departments  should  be  preserved,  a  just  regard  to  the 
Constitution  and  to  the  duty  of  ray  oftiee^  under  all  the  circuniBtances 
of  this  case,  forbid  a  compliance  with  your  request." 

president  Wasbington,  Special  Message,  M«r.  3,  179C,  on  Jay's  treaty. 

"By  the  Constitution  of  the  IJuited  States,  the  department  of  legis- 
lation 18  confined  to  two  branches  only  of  the  ordinary  legislature;  the 
Presidt'nt  originating^  and  the  Senate  having  a  negative.  To  what  sub- 
jeet  thih  power  t'xtenda  has  not  been  defined  in  detail  by  the  Couatitu- 
tioUj  nor  are  we  entirely  agreed  among  ourselves.  (1)  It  is  admitted 
that;  it  must  concern  the  foreign  nation,  party  to  the  contract,  or  it 
would  be  a  mere  nullity,  ren  Inter  ados  acta.  (1!)  By  the  general  power 
to  make  treaties,  the  Constitution  must  have  intended  to  comprehend 
only  those  objects  which  are  usually  regulated  l)y  treaty,  and  cannot  be 
otherwise  regulated.  (3)  It  must  have  meant  to  except  out  of  these  the 
rights  reserved  to  the  States,  for  surely  the  President  and  Senate  can- 
not do  by  treaty  what  the  whole  Government  is  interdicted  from  doing 
in  any  way,  (4)  And  also  to  except  those  subjects  of  legislature  in 
which  it  gave  a  i>articipatioTi  to  the  House  of  Hepreseutatives.  This 
last  exception  is  denied  by  some  on  the  ground  that  it  would  leave  very 
little  matter  for  the  treaty  power  to  work  on.  The  less  the  better,  say 
others. 

'' The  Constitution  thonght  it  wise  to  restrain  the  Executive  and  Sen- 
ate from  entangling  and  embroiling  our  aflairs  with  those  of  Europe. 
Besides,  as  the  negotiations  are  carried  on  by  the  Executive  alone,  the 
subjecting  'to  Ihe  ratiticatiouof  the  Kepresentatives  such  articles  as  are 
within  their  participation  is  no  more  inconvenient  than  to  the  Senate. 
But  the  ground  of  this  exemption  is  denied  as  unfounded.  For,  examine, 
c.  ff.^  the  treaty  of  commerce  with  France,  and  it  will  be  found  that  out 
of  thirty-one  articles  there  are  not  more  than  small  portions  of  two  or 
three  of  them  which  wunld  not  ^till  remain  as  subjects  of  treaties, 
untouched  by  these  exceptions.'  '* 

Mr.  JffttTbou,  Mai).  .»f  Pari.  Prur.  (N.  Y.,  1876),  110. 

**  We  conceive  the  constitutional  doctrine  to  be  that  though  the  Presi- 
dent and  Senate  have  the  general  power  of  making  treaties,  yet  wherever 
they  inclmle  in  a  treaty  matters  confided  Iiy  the  Constitution  to  the 
three  l»ranchcs  of  legislature,  an  act  of  legislation  will  be  requisite  to 
contirm  these  article.-*,  and  tiiat  the  House  of  Ilepresentatives,  as  one 
branch  of  the  legislature,  are  perfectly  free  to  pass  the  act  or  to  refuse 
it,  governing  themselves  by  their  own  judgment  whether  it  is  for  the 
go<Ml  of  their  con-stitueuts  to  let  the  treaty  go  into  eflecfc  or  not.  On  the 
I»recedent  now  to  be  set  will  depend  the  future  construction  of  our  Con- 
stitution, and  whether  the  powers  of  legislation  shall  be  transferred 
from  the  President,  Senate,  and  House  of  Ecpresentatives  to  the  Presi- 
dent, Senate,  and  Piamingo,  or  anv  other  Indian,  Algeriue,  or  other 
chief." 

Mr.  Jeffonwn  to  Mr.  Monroe.  Mat.  'il,  J7U5,     4  JolT.  VVorkfi,  134. 

The  precedents  bearing  on  this  question  are  as  follows  : 
.Jay's  treaty  was  ap]>roved  l»y  the  Senate  by  the  requisite  two-thirds 
majority.     Its  ratKication  was  proclaimed  by  the  President  on  February 
20,  1790,  and  this  proclamation  was  communicate*!  to  the  two  houses 
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of  Cougress  on  March  1, 170G.  Ou  tbe  one  side  it  was  luaiotaiDed  that 
the  power  of  the  President  and  Senate  as  to  treaties  was  absolute, 
and  that  tbe  Honsc  of  Representatives  was  bound,  under  the  Constita- 
tion,  to  make  the  ai)proi)riation8  necessary  to  carry  the  treaty  into 
eflFect.  Oq  the  other  side  it  was  contended  that  under  the  Constitution 
the  congent  of  the  House  was  requisite  to  pass  appropriations  to  carry 
the  treaty  into  effect,  and  that  this  was  as  much  known  to  the  other 
contracting  party  as  was  the  consent  of  the  Senate  to  the  preliminary 
adoption  of  the  treaty.  On  the  latter  assumption  the  House,  on  March 
24,  179G,  called  on  the  President  for  the  facts  relative  to  the  treaty. 
On  March  30,  1796,  the  President  declined  to  give  such  information, 
his  reasons  being  stated  in  a  message  given  above. 

As  to  Jay'a  treaty,  Bce  alao  infra,  $  IfiO/i.    Soo  also  8  I.wlge's  Hurailton,  386,  39L 

♦*  The  first  impression  (as  to  the  treaty,  when  published  after  its  rati- 
fication by  the  Senate)  was  universally  and  simultaneously  against  it. 
At  length,  however,  doubts  began  to  be  thrown  out  in  Isew  York 
whether  the  treaty  was  as  bad  as  was  represented.  The  Chamber  of 
Commerce  proceeded  to  an  address  to  the  President,  in  which  they 
hinted  at  warasthe  tendency  of  rejecting  tlje  treaty,  but  rested  the  de- 
cision with  the  constituted  authorities.  The  Boston  Chamber  of  Com- 
merce followed  the  example,  as  did  a  few  inland  villages.  As  soon  as  it 
was  known  that  the  President  had  yielded  his  ratification,  the  British 
party  were  reinforced  by  those  who  bowed  to  the  name  of  constituted 
authority  and  those  who  are  implicitly  devoted  to  tbe  President.  The 
principal  merchants  of  Philadelphia,  with  others,  amounting  to  about 
fourhundredjtooktlio  lead  In  an  address  of  approbation.  •  ♦  •  it  is 
pretty  certain  that  a  majority  of  tbe  House  disapproves  the  treaty,  but 
it  is  not  yet  possible  to  ascertain  their  ultimate  object,  as  matters  now 
lie." 

Mr.  MadieoD  to  Mr.  Monroe,  Doo.  20,  1795.    2  Madison's  Wriliogs,  OA. 

'*The  situation  is  truly  perplexing.  It  is  clear  that  a  majority,  if 
brought  to  tbe  merits  of  the  treaty,  are  against  it.  But  as  tlio  treaty 
is  not  regularly  before  tbe  House,  and  as  application  to  the  President 
brings  him  personally  into  the  question,  with  some  plausible  objections 
to  the  measure,  there  is  great  danger  that  enough  will  fly  off  to  leave 
the  opponents  of  the  treaty  in  a  minority." 

Mr.  Mfulison  to  Mr.  Jefferson,  Dec.  27,  1795 ;  ibid.,  i)i>. 

"  The  business  of  the  treaty  with  Great  Britain  remains  as  it  stood.  A 
copy  of  the  British  ratification  has  arrived,  but  tbe  Executive  waits,  it 
seems,  for  the  original,  as  alouc  proper  for  communication.  In  the  mean 
time,  althougU  it  is  probable  that  tbe  House,  if  brought  to  say  yea 
or  nay  directly  on  the  merits  of  the  treaty,  will  vote  against  it,  yet  a 
majority  cannot  bo  trusted  on  a  question  applying  to  the  President  for 
the  treaty.-' 

Mr.  Madison  to  Mr.  Monroe,  Jan.  20,  17i>6;  ibid.,  73.  To  same  effect,  Mr.  Madi- 
son to  Mr.  Jefferson,  Jan.  31,  17%;  ibid.,  75. 

"  We  are  at  length  embarked  in  the  discussion  of  the  treaty,  which 
was  drawn  in  rather  abruptly  by  a  proposition  calling  on  the  President 
for  papers.  The  point  in  debate  is  tbe  constitutional  right  of  Congress 
in  relation  to  treaties.  There  seems  at  present  strong  reasons  to  con- 
cladethat  a  majority  will  be  in  favor  of  the  doctrine  that  the  House  has 
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II  coiKstitutional  riffbt  to  refufie  (o  jiasa  laws  for  cxecutiiifj  a  trcaf.y,  and 
that  tlio  treaty  power  is  limited  by  the  eoiimerated  powers,  Wbether 
the  rij;;ht  ought,  in  the  present  case,  to  be  executed,  will  be  a  distinct 
question  on  tli«  merits  of  the  treaty,  which  have  not  yet  come  into 
cliscussioD.  I  understand  that  the  treaty  party  expect  success  on  this 
question,  bnt  despair  on  every  other." 

Mr.Madisuii  1o  Mr.  Ji-fferson.  M:ir.  13,  1796;  ibid..  Si. 

"  The  newspapers  will  inform  you  that  the  call  for  the  treaty  papera 
was  carried  by  02  against  37.  You  will  find  the  answer  of  tbe  Presi- 
dent berewitb  inclosed.  The  absolute  refusal  was  as  unexpected  as  (he 
tone  and  tenor  of  the  uicssajs:e  arc  improper  antl  intlelicate.  •  •  • 
I  think  there  will  be  sullicient  firmness  to  face  it  with  resolutions  de- 
ehiritif?  the  constitutional  powers  of  the  House  as  to  treaties,  and  that, 
in  applying  for  papers,  they  aro  not  obliged  to  state  their  reasons  to  tLo 
Executive." 

Same  to  same,  Apr.  4,  1796;  ibid.,  80. 

'*  This  measure  of  the  Executive  produced  two  propositions,  asserting 
the  riglit  of  the  House  to  judge  of  the  expediency  of  treaties  stipulat- 
in;ron  k';.rislative  subjects,  and  declaring  tbat  it  was  not  requisite  in  a 
call  for  ]»apers  to  ex]iress  the  use  to  be  made  of  them.  It  was  expected 
that  a  long  and  obslinate  discassion  would  have  attended  these  defens- 
ive nieasnres.  Under  that  idea,  I  entered  into  a  free  bnt  respectful  re- 
view of  the  fallacy  of  the  reasons  contained  iu  the  message,  and  the 
day  being  nearly  speut,  the  committee  rose  and  an  adjournment  suc- 
ceeded. The  next  morning,  instead  of  a  re|dy,  the  qaestion  was  called 
for,  and  taken  without  a  word  of  argument  on  the  subject.  Tlie  two 
resoUitions  were  carried  by  57  against -35;  and  six  members,  who,  not 
foreseeing  the  early  call  for  the  fpjestiou,  had  not  taken  their  seats,  soon 
ajjijcan  (1  and  desired  to  have  their  names  added  to  the  majority.  This 
was  not  permitted  by  the  rules  of  the  House." 

SaUKi  to  samp,  Apr,  11,  I'M  ;  ibid.,  94. 

"The  treaty  question  was  brought  to  a  vote  on  Friday  in  committee 

of  the  whole.  Owing  to  the  absence  (certainly  casual  and  momentary) 
of  one  member  and  the  illness  of  another,  the  committee  were  divided, 
49  and  4!).  The  chairman  (Muhlenberg)  decided  in  the  aflirmative, 
saying  that  iu  the  House  it  would  be  subject  to  modificati^ui,  which  he 
wished.  In  the  House,  yesterday,  an  enemy  of  the  treaty  moved  a 
preambh"  reciting  Miiat  although  tlietreaty  was  highly  objection  able,  yftf, 
considering  all  circumstances,  particularly  the  duration  for  two  years, 
^ic.,  and  confiding  in  the  ellicacy  of  measures  that  miglit  bo  taken  for 
stopping  the  s{H>tiations  and  iujpressmeiits,  etc'  For  this  ingrt-dient, 
which  jon  will  i>frceive  the  scope  of,  all  who  meant  to  persevere  against 
the  treaty,  with  those  who  only  yielded  for  the  reasons  expressed  in  it, 
ought  to  have  united  iu  voting,  as  making  the  pill  a  bitter  one  to  the 
treaty  party,  as  well  as  less  poisonous  to  the  public  in teresls.  A  few 
wroriuheads,  however,  thought  tit  to  separate,  whereby  the  motion  was 
lost  by  one  vote.  The  main  question  was  then  carried  in  t\ivor  of  the 
treaty  by  50  against  48.  This  revolution  was  foreseen,  and  might  have 
been  mitigated,  though  not  preventetl,  if  sooner  provided  for.  Rut  8t*me, 
who  were  the  tirst  to  give  way  to  the  crisis  under  its  actual  pressure, 
were  not  averse  to  prci>are  for  it.    The  progress  of  this  business  through- 
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out  has  been  to  me  the  most  worrying  and  vexatious  I  ever  encoun- 
tered-^ 

Samo  to  same,  May  1»  1796;  ibid.,  99.    S«o  in/ra,  $  150  a. 

The  answer  to  the  message,  which  had  the  sanction  of  Madison,  is  as 
follows  : 

^*  Resolved^  That  it  being  declared  iu  the  second  section  of  the  Con- 
stitution that  the  President  shall  have  power,  by  and  with  the  advice 
aud  consent  of  the  Senate,  to  make  treaties,  provided  two-thirds  of  the 
Senators  present  concur,  the  House  of  Kepresentativcs  do  not  claim  an 
agency  in  makinj;^  treaties ;  but  tliat  when  a  treaty  stipulates  reguhi- 
tions  on  any  of  the  subjects  submitted  by  tlae  Constitution  to  the  power 
of  Congress,  it  must  depend  for  its  execution  as  to  such  stipulations  on 
u  law  or  laws  to  be  passed  by  Congress;  aud  it  is  the  constitutional 
right  and  duty  of  the  House  of  Representatives  in  all  such  cases  to  de- 
liberate on  the  expediency  or  inexpediency  of  carrying  such  treaty  into 
efiect  and  to  determine  and  act  thereon,  as  in  their  judgment  may  be 
most  conducive  to  the  public  good." 

It  was  further  resolved  "that  it  is  not  necessary  to  the  propriety  of 
any  application  from  this  Ilouse  to  the  Executive  for  iulbnnation  de- 
sired by  them,  aud  which  may  relate  to  any  constitutional  functions  of 
the  House,  that  the  purpose  for  which  such  information  may  be  wanted, 
or  to  which  it  may  be  ap])lied,  should  be  stated  in  the  application." 

Mr.  Gallatin,  in  his  sj^eech  in  the  House  on  March  10,  179(J,  on  Jay's 
treaty,  said,  with  great  force,  that  "if  the  treaty -making  power  is  not 
limited  by  existing  laws,  or  if  it  repeals  laws  that  clash  with  it;  or  if 
the  Legislature  is  obliged  to  repeal  the  laws  so  clashing,  then  the  legis- 
lative power  in  fact  resides  iu  the  President  an<l  Senate,  and  they  can, 
l)y  employing  an  Indian  tribe,  pass  any  law  under  the  color  of  treaty." 
"The  arg\unent,"  says  Mr.  Adams  in  his  life  of  Gallatin  (101),  ''is  irre- 
sistible ;  it  has  never  been  answere<l ;  and  the  mere  statement  is  enough 
to  leave  only  a  sense  of  surprise  that  the  Federalists  should  have  haz- 
anle<l  themselves  on  such  preposterous  ground." 

The  next  treaty  iu  which  the  question  distinctively  arose  was  that 
with  France,  on  April  30, 1803,  for  the  cession  of  Louisiana.  ^Ir.  Jef- 
ferson, who  was  then  President,  had  maintainecJ,  as  was  well  known, 
the  position,  as  above  stated,  that  whenever  Congress,  iu  its  legislative 
action,  is  called  upon  to  make  appropriations  to  carry  out  a  treaty,  it 
had  a  full  constitutional  right  to  refuse  its  assent.  He  took  care  not 
to  appear  in  any  way,  when  asking  for  action  on  the  Louisiana  treaty, 
to  invade  the  prerogatives  he  had  so  fully  recognized  in  17t>t>.  He  sent 
in  a  special  message,  communicating  the  requisite  papers  '*  for  the  pur- 
pose of  the  consideration  of  Congress  in  its  legislative  capacity"  or  "for 
the  exercise  of  their  functions  as  to  those  conditions  which  are  within 
the  power  vested  by  the  Constitution  iu  Congress;"  and  so  far  from  as- 
suming that  this  power  was  to  be  exercised  as  a  matter  ot  course,  he 
said,  "  You  will  observe  that  some  important  conilitions  cannot  be  car- 
ried into  execution  but  with  the  aid  of  the  legislature,"  The  measures 
'  proper  for  the  execution  of  the  treaty  were  voted  without,  however,  any 
reassertions  of  the  principle  of  independent  responsibility  laid  down  by 
the  House  of  Representatives  in  1706. 

Iu  1816  the  Senate  passed  a  bill  to  carry  intoeflect  the  commercial 
convention  of  1815  with  Great  Britain,  the  bill  so  passed  providing  that 
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80  much  of  auy  ©xistiijff  act  as  might  be  contrary  to  the  provisions  of 
the  convention  shouUl  bo  deemed  and  taken  to  be  of  no  eflfect.  The 
Uouse  of  Eepresentatives^  on  the  other  hand,  passed  a  bill  enacting 
Heriatira  the  iirovisions  of  the  treaty.  The  Senate  refused  to  concur^  on 
the  gronnd  that  the  treaty  was  operative  of  itself,  and  therefore  that 
the  act  should  be  declaratory  only.  On  the  other  hand  the  House  in- 
sisted that  legishition  was  necessary  to  carry  the  treaty  into  effect.  A 
committee  of  conference,  of  which  Rufus  King  was  chairman  of  the  man- 
agers on  the  part  of  the  Senate,  and  John  Forsyth  chairman  of  the 
managers  on  the  part  of  the  House,  agreed  on  a  bill,  which  was  then 
adopted.  Tlie  principle  upon  wltich  this  adjustment  was  made  was  thus 
explained  by  Mr.  Forsyth  :  "  Your  committee  understood  t!ie  committee 
of  the  Senate  to  admit  tlie  principle  contended  for  by  the  House,  that 
whilst  some  treaties  raigfht  not  require,  others  may  require,  legislative 
provision  to  carry  them  into  effect;  that  the  decision  of  the  question, 
how  far  such  provision  was  necessary,  must  be  founded  upon  the  pecu- 
liar character  of  the  treaty  itself." 

The  opinion  of  Mr.  Wheaton,  on  the  collision  with  France,  in  respect  to 
the  treaty  with  that  country  of  July  4,  1H31,  has  been  already  noticed 
(see  supriiy  §  9),  and  in  a  future  section  will  be  discussed  the  action  taken 
by  the  United  States  iu  relation  to  the  action  of  the  French  Chamber  of 
Deputies  to  carry  that  treaty  into  eftect  by  appropriating  the  sum  neces- 
sary to  meet  the  indemnity  to  be  paid  by  Franco  to  the  United  States 
(iw/rfl,  §  318).  It  must  be  remembered,  however,  that  the  case  of  the 
action  of  the  French  Chamber  of  Deputies  iu  refusing  the  appropriation 
under  the  treaty  of  1831  was  not  that  of  a  mere  refusal  to  approve  a 
treaty  relating  exclusively  to  the  future,  as  was  the  case  with  Jay's 
treaty.  The  debt  which  tlie  French  Chamber  refused  to  pay  was  one 
which  had  been  for  many  years  claimed  earnestly,  almost  to  the  point  of 
a  formal  declaration  of  war,  by  tiie  United  States,  and  had  been  over 
and  over  again  a«lmitted  to  be  due  by  ]<>ance.  When  President  Jack- 
sou,  therefore,  advised  Congress  to  resort  to  reprisals  to  compel  pay- 
ment of  this  debt,  this  was  not  because  the  French  Chamber  of  Deputies 
refused  to  ap|)rovo  a  treaty  which  had  been  negotiated  between  the  two 
Goverrmients,  but  because  the  French  Government  had  repndiated  a 
debt  which  the  United  States  had  declared  to  be  incontestable,  and 
which  the  French  executive  had  admitted.  Keprisals  for  repudiation 
of  a  debt  solemnly  acknowledged  are  recognized  by  the  law  of  nations, 
and  this  was  a  case  of  repudiation  of  a  debt  solemnly  ai-knowledgi'tl. 
There  was  no  discussion,  on  the  part  of  President  Jackson,  of  tlie  ques- 
tion as  to  how  far  the  consent  of  the  French  Chamber  of  Deputies  was 
necessary,  under  the  then  French  constitution,  to  the  validity  of  a  treaty. 
All  that  President  Jackson  did  or  said  may  bo  regarded  as  limited  to 
the  following  position:  "You  owe  this  money;  we  have  already  pushe<l 
our  claim  to  the  verge  of  war,  and  you  have  admitted  it  to  be  due.  Y'ou 
must  pay;  your  admission  you  cannot  dispute,  since  it  was  made  by 
your  executive,  who  is  the  only  authority  with  whom,  under  the  law  of 
nations,  we  can  negotiate." 

In  1843  Mr.  Whcatou  negotiated  a  commercial  treaty  with  the  Ger- 
man states.  The  Senate  Committee  of  Foreign  Relations  reporteil 
adversely  to  this  treaty,  on  the  ground  of  the  "  want  of  constitutional 
competency,"  to  make  it;  and  the  Senate  laid  the  subject  on  the  table 
iudefluitely.  .Mr.  Calhoun,  then  Secretary  of  State,  comments  thus  on 
this  act :  *'  If  this  be  a  true  view  of  the  treaty  making  power,  it  may  be 
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truly  said  that  Us  exercise  has  been  one  eoutiiiual  series  of  habitual  and 
uninterrupted  infringements  of  t ho  Constitution.  From  the  beginning, 
and  throughout  the  whole  existence  of  the  Federal  Government,  it  has 
been  exercised  constautlj"  on  commerce,  navigation,  and  other  delegated 
powers." 

Mr.  CalLoua  to  Mr.  Wlieatou,  Juue  28,  1844  ;  MSS.  laat.,  Germ. 

The  question  of  the  prerogatives  of  the  House,  when  the  efficiency 
of  a  treaty  depends  upon  its  action,  came  again  into  prominence  in  re- 
lation to  the  treaty  of  18CS  with  Rns.sia  for  the  cessiou  of  Alaska.  (See 
ifi/ra^  §  ir>9.)  In  that  treaty  it  was  provided  that  the  territory  shoultl 
be  transferred  on  the  exchange  of  ratifications  (art.  4),  and  that  Russia 
should  be  paid  an  indemnity  of  ^7,200,000.  The  treaty  was  ratitied  by 
the  Senate  on  May  28,  1*SG7,  tiiere  being  but  two  voices  in  the  negative. 
On  June  20,  1807,  President  Johnson  issued  a  proclamation  in  which, 
after  reciting  the  treaty,  he  declared:  "  Now,  therefore,  be  it  known 
that  I,  Andrew  Johnson,  President  of  the  United  States,  have  caused 
the  said  treaty  to  be  made  public  to  the  end  that  the  same  and  every 
clause  and  article  thereof  may  be  observed  and  fulfilled  with  goo<l  faith 
by  the  United  States  and  the  citizens  thereof."  The  territory  was  trans- 
ferred by  Russia  to  the  United  States  on  October  18,  18G7.  ^Vhen, 
however,  the  question  of  appropriation  came  before  Congress  at  the 
ensuing  sessicm,  it  was  at  once  seen  that  there  was  a  marked  division 
of  opinion.  The  mnjority  of  the  Uomraittee  of  Foreign  Affairs  iu  the 
House  of  Representatives  reported  ns  follows  :  "The  committee  reports 
to  the  House  the  following  bill,  making  an  a]>propriatioii  to  carry  the 
treaty  into  effect,  with  a  recommeudatioii  that  it  be  enacted  into  a 
law:  *A  bill  to  enable  the  President  of  the  United  States  to  fulfill 
the  treaty  between  the  United  States  and  Russia  of  March  30,  18ii7. 
Bo  it  enacted  by  the  Senate  and  House  of  Representatives,  that  there 
be,  and  hereby  is,  appropriated  $7,200,000  in  coin  to  fulli!!  the  stipula- 
tions contained  in  the  sixth  article  of  the  treaty  with  Russia,  concluded 
at  Washington  on  the  30th  day  of  March,  18ti7.'"  A  minority  report 
was  made  in  which  the  worthlessness  of  the  territory  ceded  was  asserted, 
and  in  which  the  rejection  of  the  purchase  was  recommended. 

The  majority  report,  while  conceding  that  there  were  cases  in  which 
the  assent  of  the  House  to  a  treaty  might  be  proi>erIy  withheld,  limited 
such  right  to  cases  plainly  inconsistent  "with  the  fundamental  princi- 
ples, purposes,  or  interests  of  the  Constitution."  H  was  further  asserted 
that  "where  a  treaty  is  limited  to  objects  consistent  with  the  interests 
of  the  Government,  its  first  and  highest  duty  is  to  enact  such  measures 
as  are  necessary  to  carry  the  treaty  into  efl'ect."  It  was  urged  that  as 
the  Alaska  treaty  had  infringed  no  constitutional  sanction,  laws  to  carry 
it  into  execution  shouhl  be  passed.  (As  to  prior  negotiation,  see  in/rOy 
^159.)  Protracted  debate  ensued,  beginning  on  June  30  and  proceed- 
ing through  July,  the  discussion  relating  far  more  to  thGcnustitutional 
rights  of  the  House  in  such  issuer  than  as  to  the  expediency  of  flic 
purchase  of  Alaska.  The  tendency  of  the  majority  of  the  House  was 
evidently  to  sanction  the  Alaska  purchase,  but  to  couple  the  approval 
of  the  treaty  with  a  reservation  of  the  right  of  the  House  to  approve 
or  disapprove  in  all  cases  in  which  the  sanction  of  the  House  is  neces- 
sary to  execute  a  treaty.  The  following  amendment,  adopting  this 
%iew,  passed  the  Committee  of  the  Whole  by  a  vote  of  08  to  40,  and  the 
Houiie,  on  July  14,  18C7,  by  a  vote  of  113  to  43: 

"  WHiereas  the  President  of  the  United  States,  on  the  .10th  of  March, 
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3SC7,  entered  iuto  a  treaty  with  the  Emperor  of  Kiissia,  by  the  ternii 

of  which  it  was  stipuhiteil  tliat  iu  coneideratiou  of  the  cession  by  th€ 

Emperor  of  Russia  to  the  United  States  of  certain  territory  thereii 

described,  the  United  States  would  pay  to  the  Emperor  of  Jlussia  th€ 

sura  of  $7,200,000  in  coin  ;  and  whereaa  it  was  further  stipulated  in  saic^ 

treaty  tliat  the  United  States  shall  accept  of  such  cession,  and  that  cerj 

tain  inhabitants  of  said  territory  shall  be  admitted  to  the  enjoyDiont  ( 

all  the  rights  and  immunities  of  citizens  of  the  United  States;  anc 

whereas  the  subjects  thus  embraced  in  the  stipulations  of  said  treaty 

,iire  anionrj  the  subjects  which  by  the  Constitution  of  the  United  Statejj 

are  sul)mitted  to  the  power  of  Congress,  and  over  which  Congress  had 

[jurisdiction  ;  itnd  it  being  for  such  reason  necessary  that  the  consent  ( 

1  Congress  shall  be  given  to  the  said  treaty  before  the  same  shall  hav< 

[full  force  and  efl'ect,  having  taken  into  consideration  the  said   treatyj 

and  approving  of  the  8tii)ulations  therein,  to  the  end  that  the  saiui 

[may  be  carried  into  efiect,  therefore, 

"  Seo.  1.  Be  it  enacted  by  the  Senate  and  House  of  Representative 
of  the  United  States  of  America  in  Congress  assembled,  that  theassenf 
of  Congress  is  hereby  given  to  the  stipulations  of  said  treaty." 

The  Senate,  on  July  17,  restored  the  bill  to  its  original  shape,  in  this 
\iay  rejecting  the  distinctive  position  of  the  House  that  the  consent  of 
Congress  as  a  legislative  body  is  necessary  to  the  payment  of  money 
and  the  incorporation  of  territory,  wher»  provided  for  iu  a  treaty.  This 
conflict  of  opiuion  between  the  two  houses  led  to  the  two  bills  beinj^ 
sent  to  a  conference  committee,  the  Senatorial  members  of  which  in- 
eisted  that  the  House  was  absolutely  bound  to  carry  ont  the  stipula* 
tions  of  a  treaty  which  was  duly  ratified  by  the  Seuate.  (See  ConJ^ 
'  gressional  (Jlolie  for  1S07,  4031,  4159,  4302.)  The  committee,  boweverj 
finally  united  on  the  following  measure: 

"An  act  making  an  appropriation  of  money  to  carry  iuto  effect  the, 
treaty  with  Itnasia  of  March  .10,  1807. 

**  Whereas  the  President  of  the  United  States,  on  the  30th  of  jSfarch 
1SC7,  entered  into  a  treaty  with  the  Emperor  of  llu^sia,  by  the  termj 
of  which  it  was  stipulated  that  iu  consideration  of  the  cession  by  th€ 
Emperor  of  Russia  to  the  United  States  of  certain  territory  therein  de- 
scribed, the  United  States  should  pay  to  the  Emperor  of  Russia  the 
sum  of  $7,200,000  in  coin;  and  whereas  it  was  further  stipulated  iu 
said  treaty  that  the  United  States  shall  accept  of  such  cession,  anc" 
that  cerluiu  inhabitants  of  said  territory  shall  be  admitted  to  the  enj 
I  joyment  of  all  the  rights  and  immunities  of  citizens  of  the  Uuitefl 
Rotates;  and  whereas  naid  sUpuUitions  cannot  be  carried  into  full  fore 
and  effect  except  by  IcfjUlation  to  which  the  consent  of  both  houses  ojj 
CmiprcHH  is  iieccssnrtf ;  therefore 

'*  licit  rcsolrcd  hj  the  tSenatc  and  Tlousc  of  Jiqircsentatircs  of  the  Unite^ 

States  of  America  in  Vofifjrcss  assanhled,  that  there  he  and  herehu  is.  nn^ 

iprttpriated,  from  any  money  in  the  Treasury  not  otherwise  nppi 

J, #7, 200,000  in  coj»,  to  fulfill  stipulatiom  contained  in  the  sisth  iu^. 

the  treaty  tcith  Russia,  concluded  at  Washinnton.  on  the  liOth  day  of  Mareh 

58G7." 

This  measure,  which  was  adopted  in  the  House  by  a  vote  of  91  to 
has  the  features  of  conipromise  strongly  im  —     r^  upon  it.    All  thai  i| 
teives  specitlc  legislative  assent  to  is  tht  iation  of  $7,2u(MW 

The  preamble  asserts,  not  ujcrely  that  $7,2ot',iKM)  is  toln         '         ' 
chase,  but  that  certain  inhabitants  of  the  territory  hhoiil  t| 

certain  privileges.    The  resolution  says  nothinff  about  the  pijvilc^f4 
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auil  confines  itself  to  the  appropriat ion.  So  far,  tbi^rofoie,  ns  Conorress 
wtt«  cont'crned,  there  was  no  action  wUicb  mij^bt  be  rcganled  as  taking 
the  position  tbat  the  Uonse  has  tbe  prerogative  of  affirming  or  rejecting, 
at  il8  discreliou,  execution  of  a  treaty  wben  sncb  execution  is  depend- 
ent on  its  action.  Tbis  rigbt,  however,  is  implied  in  tbe  resolution  of 
the  House  adopted  on  July  14,  1807. 

The  qaestioTi,  tberefore,  wbicb  was  agitated  in  179C,  whether  T)on- 
gress  can,  nuder  tbe  Constitution,  refuse,  in  it8  legislative  caparity,  to 
pass  acts  for  tbe  execution  of  treaties  duly  ratilied,  remains  8till  open. 
Yet  two  positions  may  be  regarded  as  acceptetl  in  tbe  practical  working 
of  our  Government.  One  is  that  without  a  Congressional  vote  there 
can  be  no  appropriation  of  money  wliicb  a  treaty  requires  to  he  f>aid. 
The  other  is  that  it  should  require  a  very  strong  case  to  justify  Con- 
gress in  refusing  to  pass  an  appropriation  which  is  called  for  by  a  treaty 
duly  ratified. 

*' Treaties  of  peace,  when  made  by  the  competent  power,  are  obliga- 
tory* u|)OU  the  whole  nation.  If  the  treaty  requires  the  payment  of 
money  to  carry  it  into  eti'ect,  and  tbe  money  cannot  be  raised  but  by  an 
act  of  the  legislature,  the  treaty  is  morally  obligatory  upon  the  legis- 
lature to  pass  the  law,  an<l  to  refuse  it  would  be  a  breach  of  the  fiublic 
faith.  Tbe  department  of  the  (loveniment  that  is  intrusted  by  the 
Constitution  with  the  treaty -making  power  is  competent  to  bind  the 
national  faith  in  its  discretion,  fur  the  power  to  make  treaties  of  peace 
must  be  co-extensive  with  all  thti  exigencies  of  tlie  nation,  and  neces- 
sarily involves  in  it  that  portion  of  the  national  sovereignty  which  has 
the  exclusive  direction  of  diplomatic  negotiations  and  contracts  with 
foreign  pt^wers.  All  treaties  made  by  that  power  become  of  absolute 
efficacy,  because  they  are  the  supreme  law  of  the  hind.  There  can  be 
no  doul^t  that  the  power  competent  to  bind  the  nation  by  treaty  may 
Uenato  the  public  domain  and  property  by  treaty.  If  a  nation  has 
nferred  ui»on  its  executive  tlepartment,  without  reserve,  the  right  of 
eating  and  contracting  with  other  states,  it  is  considered  as  having 
ivested  it  with  all  the  i>ower  necessary  to  make  a  valid  treaty.  That 
department  is  the  organ  of  the  nation,  and  the  alienations  by  it  are 
valid,  because  they  are  done  by  the  repnte<l  will  of  the  nation.  The 
fundamental  laws  of  a  State  may  withhold  from  the  executive  depart- 
ment the  power  of  transferring  what  belongs  to  the  States,  but  if  there 
be  no  express  provision  of  that  kind  tbe  inlerence  is  that  it  has  contided 
to  the  departuient  charged  with  the  power  of  making  treaties  a  discre- 
tion commensurate  with  all  the  great  interests  and  wants  and  necessi- 
ties of  the  nation." 

1  Kent's  Com.,  162. 

"  If  a  treaty  be  the  law  of  the  land,  it  is  as  much  obligatory  upon 
Congress  as  upon  any  other  bninch  of  the  Government,  or  npon  the 
people  at  large,  so  long  as  it  continues  in  force  and  unrepealed-  The 
Qr»use  of  Ue|)res*'ntative8  are  not  above  the  law,  and  they  have  no  dis- 
pensing i)ower.  They  have  a  right  to  make  and  to  rci>eal  laws,  provided 
the  Semite  arnl  President  concur,  but  without  such  concurrence  a  law 
in  the  shape  of  a  treaty  is  as  binding  upon  them  as  if  it  were  in  the  shape 
of  an  act  of  Con^jress,  or  of  an  article  of  the  Constitution,  or  of  a  con- 
_tract  made  l>y  authority  of  law.  The  argument  in  favor  of  the  binding 
I  conclusive  cflicAcy  of  every  treaty  made  by  the  President  and  Senate 
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ISO",  enterctl  into  a  treaty  with  the  Emperor  of  Kusfsia,  by  the  terms 
of  which  it  was  8liiiulated  that  in  cousirteratiou  of  the  cession  by  the 
Emperor  of  Ivu.ssia  to  the  United  States  of  eertaiu  territory  therein 
described,  the  United  States  would  pay  to  the  Emperor  of  Knssia,  the 
sum  of  $7,200,000  in  coin;  and  whereaa  it  was  fwtber  stipulated  iu  said 
treaty  that  the  United  States  shall  accept  of  such  cession,  and  that  cer- 
tain inhabitants  of  said  territory  shall  be  admitted  to  the  enjoyment  of 
all  the  rl{>hta  and  immunities  of  citizens  of  the  United  States ;  and 
whereas  the  stdtjccts  thus  embraced  in  the  stipulations  of  said  treaty 
are  among  the  subjects  which  by  the  Constitution  of  the  United  States 
are  submitted  to  the  i)0wer  of  Congress,  and  over  which  (Jongress  has 
jnrisdiction  ;  and  it  being  for  snch  reason  necessary  that  the  consent  ol 
Congress  shall  be  given  to  the  said  treaty  before  the  same  shall  have 
full  force  and  eflect,  having  taken  into  consideration  the  said  treaty^ 
and  approving  of  the  stipuhvtions  therein,  to  the  end  that  the  same 
may  be  carried  into  ell'cct,  therefore, 

'' Seo.  1.  Be  it  enacted  by  the  Senate  and  House  of  Kepresentatives 
of  the  United  States  of  America  in  Congress  assembled,  that  the  assent 
of  Congress  is  hereby  given  to  the  stipulations  of  said  treaty," 

The  Senate,  on  July  17,  restored  the  bill  to  its  original  shape,  in  this 
way  rejecting  the  distinctive  position  of  the  House  that  the  consent  of 
Congress  as  a  legislative  body  is  necessary  to  the  payment  of  money 
and  the  incorporation  of  territory,  when  provided  for  in  a  treaty.  This 
conflict  of  opinion  between  the  two  houses  led  to  the  two  bills  being 
sent  to  a  conference  committee,  the  Senatorial  members  of  which  in- 
sisted that  the  House  was  absolutely  bound  to  carry  out  the  stipula- 
tions of  a  treaty  which  was  duly  rati  lied  by  the  Senate.  (See  Con- 
gressional IJtobe  lor  1S07,  4031,  4 loD,  4302.)  The  committee,  however, 
finally  united  on  the  following  measure: 

'•An  act  making  an  appropriation  of  money  to  carry  iuto  effect  the 
treaty  with  llnasia  of  March  ;H),  18G7. 

"  Whereas  the  President  of  tlie  United  States^  on  the  30th  of  March, 
1SC7,  entered  into  u  treaty  with  the  Emperor  of  llussia,  by  the  terms 
of  which  it  was  stipulated  that  in  consideration  of  the  cession  by  the 
Emperor  of  Russia  to  the  United  States  of  certain  territory  therein  de- 
scribed, the  United  States  should  pay  to  the  Emperor  of  Itussia  the 
sum  of  §7,200,01)0  in  coin ;  and  whereas  it  was  further  stipulated  in 
said  treaty  that  the  United  States  shall  accept  of  such  cession,  and 
that  cerlaiii  inhabitants  of  said  territory  shall  be  admitted  to  the  en- 
joyment of  all  the  rights  and  immunities  of  citizens  of  the  Unite«l 
States;  nnd  ichcreas  said  (stipulations  cannot  be  carried  iuto  full  force 
and  rp'ect  except  Inj  Icfiialation  to  which  the  consent  of  both  houses  of 
CniiffrcsH  is  iieccxsarii ;  therefore 

**  Jic  it  resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  Awerica  in  Congress  assembled,  that  there  bo  and  hereby  is^  ap- 
propriated, front  any  money  in  the  Treasury  not  othenrise  appropriated, 
;?7,2(IO,000  in  coin,  to  fulJiU  stipulations  contained  in  the  sirth  article  of 
the  treaty  iciih  Jiussia,  concluded  at  TTas/ttWffton,  on  the  30fh  day  of  March. 
18G7." 

This  measure,  which  was  adopted  in  the  House  by  a  vote  of  91  to  48, 
has  the  features  of  contpromise  strongly  impressed  upon  it.  All  that  it 
gives  specific  legislative  assent  to  is  the  appropriation  of  $7,200,(W0. 
The  preamble  asserts,  not  merely  that  !?7,20(i,000i8tobe  paid  for  the  pur- 
chase, but  that  certain  inhabitants  of  llie  territory  should  be  admitted  to 
certain  privileges.    The  resolution  says  nothing  about  the  privileges 
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and  coDflues  itself  to  the  appropriiitiou.  So  far,  therefore,  as  Coiiprress 
was  concerned,  there  was  no  action  which  mifjht  be  regarded  as  taking 
the  position  that  the  House  has  the  prerogative  of  aflirmiug  or  rejecting, 
at  its  discretion,  execntion  of  a  treaty  when  such  execution  is  depend- 
ent on  its  action.  This  right,  however,  is  implied  in  the  resolution  of 
the  House  adopted  on  July  14, 1867. 

The  qaestiou,  therefore,  which  was  agitated  in  179(i,  wliether  t>on- 
gre»s  can,  under  the  Constitution,  refuse,  in  its  legis^lative  cajtacity,  to 
pass  acts  for  the  execution  of  treaties  duly  ratilieii,  remains  still  open. 
Yet  two  positions  may  lie  regarded  as  accei)ted  in  the  practical  working 
of  onr  Govenuneut.  One  is  that  without  a  Congressional  vote  there 
can  be  no  appropriation  of  money  which  a  treaty  requires  to  be  paid. 
The  other  is  that  it  should  require  a  very  strong  case  to  justify  Con. 
gress  in  refusing  to  pass  an  a])propriution  which  is  called  for  by  a  treaty 
dnly  ratified. 

"Treaties  of  peace,  when  made  by  the  competent  power,  are  obliga- 
tory njwn  the  whole  nation.  If  the  treaty  requires  the  payment  of 
money  to  carry  it  into  ettect,  and  the  money  cannot  be  raised  but  by  an 
act  of  the  legislature^  the  treaty  is  njorally  obligatory  upon  the  legis- 
lature to  pass  the  law,  and  to  refuse  it  would  be  a  breach  of  tlje  [mblic 
faith.  The  department  of  the  Government  that  is  intrusted  by  the 
Constitution  witli  the  ti*eaty-maUing  power  is  coujpetent  to  bind  the 
national  faith  in  its  discretion,  for  the  i>ower  to  make  treaties  of  peace 
must  be  co-extensive  with  all  the  exigencies  of  the  nation,  and  neces- 
sarily involves  in  it  that  jjortiou  of  the  national  sovereignt3'  which  has 
the  exclusive  direction  of  diplomatic  negotiations  and  contracts  with 
foreign  i)owers.  All  treaties  made  by  that  power  become  of  absolute 
eflicacy,  because  they  are  the  snpreme  law  of  the  land.  There  can  be 
no  donbt  that  the  power  competent  to  bind  the  nation  by  treaty  may 
alienate  the  public  domain  and  property  by  treaty.  If  a  nation  has 
conferred  upon  its  executive  department,  without  reserve,  the  right  of 
treating  and  contracting  with  other  states,  it  is  considered  as  having 
invested  it  with  all  the  jtower  necessary  to  make  a  valid  treaty.  That 
departuient  is  the  organ  of  the  nation,  anti  the  alienations  by  it  are 
valid,  because  they  are  done  by  the  nputed  will  of  the  nation.  The 
fundamental  laws  of  a  State  may  withiiohl  from  the  executive  depart- 
ment the  power  of  transferring  what  belongs  to  the  States,  but  if  there 
be  no  express  provision  of  that  kind  the  inference  is  that  it  has  conlided 
to  the  department  charged  with  the  power  of  makiug  treaties  a  discre- 
tion commensurate  with  all  the  great  interests  and  wants  and  necessi- 
ti*»8  of  the  nation." 

1  Kent's  Corn.,  \(J2. 

"  If  a  treaty  be  tho  law  of  the  land,  it  is  as  mach  obligatory  upon 
Congress  as  \i\yon  any  other  branch  of  tho  Government,  or  uimn  the 
people  at  large,  so  long  as  it  continues  in  force  and  unrepealed.  The 
House  of  Hepresentatives  are  not  above  the  law,  and  they  have  no  dis- 
|»ensiug  ]K)wer.  They  have  a  right  to  make  and  to  repeal  laws,  i)rovided 
the  Senate  and  President  concur,  but  without  iiUeh  concurrence  a  law 
in  the  shape  of  a  treaty  is  as  binding  upon  them  as  if  it  were  in  the  shape 
of  an  act  lA'  Congress,  or  of  an  article  of  the  Constitution,  or  of  a  con- 
tract tnaile  by  authority  of  law.  The  argument  in  favor  of  the  binding 
aiHl  concbisivo  efficacy  of  every  treaty  made  by  tlie  President  and  Senate 
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is  80  clear  and  palpable,  that  it  has  probably  carried  very  gcueral  con- 
viction throughout  the  community;  and  this  may  now  be  considered  as 
the  decided  sense  of  public  opinion."    [Ibid,,  286.) 

"  If  a  treaty  require  the  payment  of  money  to  carry  it  into  effect,  and  \ 
the  money  can  only  be  raised  or  appropriated  by  an  act  of  the  legisla- 
ture, the  existence  of  the  treaty  renders  it  morally  obligatory  on  Con- 
gress to  pass  the  requisite  law,  and  its  refusal  to  do  so  would  amount 
to  a  breach  of  the  public  faith,  and  afford  Just  cause  of  war.    That  de- 
I)artmeutof  the  Government  which  is  intrusted  by  the  Constitution  with 
the  power  of  making  treaties  is  competent  to  bind  the  national  faith  at 
itJi  discretion;  for  the  power  to  make  treaties  must  be  coextensive  with 
the  national  exigencies,  and  necessarily  involves  in  it  every  portion  of 
the  national  sovereignty,  of  which  the  cooperation  may  be  necessary  to 
give  effect  to  negotiations  and  contracts  with  foreign  nations.    If  a  i 
nation  confer  on  its  executive  department  without  reserve  the  right  of  j 
treating  and  contracting  with  other  sovereignties,  it  is  considered  as 
having  invested  it  with  all  the  i)ower  necessary  to  make  a  valid  con- 
tract, and  that  it  is  the  organ  in  making  its  coutracts;  and  such  aliena- 
tions are  valid,  because  they  are  made  by  the  reputed  assent  of  the  , 
nation." 

Duor*R  Outlines  of  Constitutional  JuriBprndencR  of  tho  Iluited  Sratcs,  138. 

"  The  treaty-making  power  is  limited  by  all  the  provisions  of  the  Con- 
Ititution  which  inhibit  certain  acts  from  being  done  by  the  Government. 
It  is  also  limited  by  such  j)rovisiou8  of  tho  Constitution  as  direct  certain 
acts  to  be  done  in  a  ]>articular  way,  and  which  prohibit  the  contrary, 
of  which  a  striking  example  is  to  be  found  in  that  which  declares  that 
no  money  shall  be  drawn  from  the  Treasury  but  in  consequence  of  ap- 
propriations to  be  made  by  law.  This  not  only  imposes  au  important 
restriction  on  the  power,  but  gives  to  Congress  as  the  law  making  power, 
and  to  the  House  of  llepreseuta lives,  as  a  portion  of  Congress,  the  right 
to  withhold  appropriations,  and  thereby  an  important  control  over  the 
treaty-making  power,  whenever  money  is  required  to  carry  a  treaty  into 
effect,  which  is  usually  the  case,  especially  in  reference  to  those  of  the 
most  importance.  There  still  remains  another  and  more  important  lim 
itation,  but  of  a  more  general  and  indefinite  character.  Itcan  enter  into 
no  stipulation  calculated  to  change  the  character  of  the  Government,  or 
to  «lo  that  which  can  only  bo  done  by  the  constitution-making  power, 
or  which  is  inconsistent  with  tho  nature  and  structure  of  the  Govern- 
ment." 

Culiiouii'ti  Dinuoanie  ou  Govcruuieut.     1  Works,  201. 

"D^iprfes  la  constitution  des  Etats  Unis,  par  laquello  les  traitea  faits 
et  ratities  par  le  president,  avec  I'avis  et  le  consentement  du  sOnat,  sont 
d^clar^'S  Otre  la  loi  supreme  du  jiays,  ou  semble  comprendre  que  le  cou- 
grhs  est  oblig6  de  d^gager  la  foi  nationalo  ainsi  engagi^,  et  d'adopter 
lc8  lois  n^cessaires  ii  I'execution  du  trait<5." 

Wbeotou,  EleuKuU  tlu  ilroit  iut.  (Illi  oJ.),  241. 

Mr.  Wheaton's  letter  to  Mr,  Butler,  Attorney-G«'ii.'rid.  fin  i\uy  ioTn<<i\\i 
tlio  French  Chamber  to  appro|)riate  the  sum  n* ' 
of  the  fund  agreed  on  by  the  rr"'"''  it'i'M.iofr 
cited.    {Supra,  §  0 ;  in/ra, \  318. 
232,  citing  VVheaton's  Life  of  i  uus.m 
President's  Mess.,  Dec.,  18.11;  Ann.  1: 
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form  of  Mtutiug  the  [>osilioii  elsewhere  meutioucd,  that  a  trealy  may  biiul 
iutcmationally  when  it  would  not  bind  mnuicipally.  {Supra,  §  9.)  The 
United  States,  for  instance,  may  hy  statute  impose  ou  its  own  citizens 
less  stringent  rules  of  neutrality  than  it  imposes  on  itself  by  treaty;  bnt 
snch  municipal  laxity  on  its  part  will  not  relievo  it  iVora  its  obligations 
by  treaty  or  by  international  law.  (See  infra,  §  402.)  A  Government 
also  is  liable  for  violations  of  international  duty  by  its  judiciary.  {Infra^ 
S  3i»9rt.) 

It  is  not  inconsistent  with  this  position  that  I  he  United  States  is  nol 
liable  for  a  treaty  which  the  Senate  refuses  to  ratify,  since  no  Govern- 
ment is  internationally  liable  on  a  treaty  not  agreed  to  by  the  treaty 
waking  power.    (See  supra,  §  0;  infra,  §  318.) 

"The  disputed  northetiatorn  boundary  between  Great  Britain  and  the 
United  States  involved  the  territory  of  the  State  of  Maine,  in  which  Mas- 
uaehusetts  also  had  an  interest.  The  line  estaldished  by  the  Ashburton 
treaty  of  1842  diflered  from  that  claimed  by  Maine,  and  ceded  parts 
over  which  Maine  had  exercised  jurisdiction.  Still  the  treaty  was  a  sov- 
ereign act  of  the  United  States  with  Great  Britain  an<l  operated  as  an 
international  settlement.  Neither  of  the  States  of  Maine  or  Massachu- 
setts was  in  any  way  party  to  it,  or  named  in  it,  except  in  the  fifth 
article,  in  which  the  United  St^ites  agreed  to  receive  and  pay  over 
to  those  States  certain  portions  of  a  common  fund  established  by  con- 
sent for  the  care  of  the  territory  while  under  dispute,  and  to  pay  to 
those  States  a  furthersum  on  account  of  their  assent  to  the  lineof  bound- 
ary described  in  this  treaty.  Lord  Ashburton  disclaimed  all  respon- 
sibility of  Great  Britain  for  any  matters  between  the  United  States  and 
the  individual  States  referred  to  in  that  article.  Commissioners  on  the 
part  of  Maine  and  Massachusetts  gave  their  assent  to  the  treaty  before 
it  was  concluded  l»y  the  Government;  but  that  was  an  internal  matter, 
and  did  not  concern  Great  Britain.  Neither  is  the  fact  that  the  United 
States  chose  to  secure  the  consent  of  Massachusetts  and  Maine  con- 
clusive upon  the  much  canvassed  question  of  its  constitutional  powerto 
have  made  the  treaty  without  their  assent,  (United  States  Laws,  viii, 
554  ;  Webster's  Works,  vi,  272,  280  ;  Opinions  of  Attoruevs  General,  vi, 
750;  Kent's  Com.,  i,  1C6,1G7;  Woolsey's  Introd.,  §99;  Halleck's  Int. 
Law,  848.  The  Schooner  Peggy,  Cranch,  i,  103  ;  Ware  \\  Tilton,  Dal- 
las, lii,  109.) 

*'lf  a  treaty  requires  the  payment  of  money,  or  any  other  special 
act,  which  cannot  be  done  without  legislation,  the  treaty  is  still  bind- 
ing on  the  nation,  and  it  is  the  duty  of  the  nation  to  pass  the  nec- 
essary lawB.  If  that  duty  is  not  performed,  the  result  is  a  breach  of  the 
treaty  by  the  nation,  just  as  much  as  if  the  breach  had  been  an  afSrma- 
tiv»«  r)<-t  by  any  other  department  of  the  Government.  Each  nation  is 
r«  u^  for  the  right  working  of  the  ijiternal  system  by  which  it 

di  ^  its  sovereign  functions,  antl  as  foreign  nations  dealing  with 

ii  be  permittetl  to  interfere  with  or  control  these,  so  they  are 

iioi  ro  no  allected  or  c<3ncluded  by  them  to  their  own  injury.  (See  Kent, 
f,  166-G;  IJeirtcr,  §  84;  Vattel  droit  des  gens,  liv.  iv,  ch.,  2,  §  14;  Hal- 
leek,  854.) 

J\:il\ii\  WljOttlrtU,  ^  .'.i:l,    unto  'ir»<l. 

''  Kent,  I  think,  exjiressed  astonishment  and  regret  that  a 
»»'  ou  the  incidents  of  Jay's  treaty,  was  passed  by  the 
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Uonso  of  lie|»reseutativea  in  1700,  declaring;  what  is  uuw  nnik'istood  to 
be  settled  English  law  and  juacliee,  that  is,  if  a  treaty  depend  for  the 
eieciition  of  any  of  its  stipulations  upon  a  legislative  act,  the  House 
cohM  and  should  determino  on  the  expediency  of  eiiriying  it  into  effect 
or  letting  it  pbort.  Whether  the  principle  of  that  resolution  was  aban* 
doned,  or  only  ])reterniitted  on  the  emergency  of  18IG,  may  be  questioned. 
It  disappoints  expectation,  but  in  reality  is  not  illo^ncal,  that  the  treaty- 
making  power  wlien  in  the  hands  of  a  hereditary  monarch  should  be 
more  tramraele<l  and  restricied  than  when  in  the  hands  of  an  elective 
Chief  Magistrate  and  Senate.  I  trust,  however,  that  shouhl  the  con- 
troversy revive,  our  Represeutatives  may  feel  themselves,  mav(jre  Chan- 
cellor Kent,  free  to  be  at  least  as  democratic  as  the  British  Commons. 
It  is  noticeable  that  the  iirecedeut  of  a  parliamentary  stand  against  a 
treaty  was  made  during  tlie  ministry  of  I'itt,  almost  contemporaneonsly 
with  Jay's;  and  that  while  on  this  side  of  the  Atlantic,  the  popular 
resistance  triumphed,  by  leading  to  the  withdrawal  and  abandonment 
of  the  measure  on  our  side,  notwithstanding  an  agitation  alike  universal 
and  violent,  wo  were  compelled  to  swallow,  pure  and  nndiluted,  the 
strong  concoction  of  the  venerable  Chief  Justice." 

Mr.  Dallas  to  Mr.  lugersoll,  May  SI,  1860.    2  Dalljia'8  Letters  from  Lundoa,  209. 

That  a  treaty  cannot  invade  the  constitutional  prerogatives  of  the 
legislature  is  thus  illustrated  by  a  German  author,  who  has  given  to  the 
subject  a  degree  of  elaborate  and  extended  exposition  which  it  has  re- 
ceived from  no  writer  in  our  own  t'>ngue,  ** Congress  has  under  the  Con- 
stitution the  right  to  lay  taxes  and  imposts,  as  well  as  to  regulate  foreign 
trade,  but  the  I'resident  and  Senate,  if  the  *  treaty  making  power'  be  re- 
garded as  absolute,  would  be  able  to  evade  this  limitation  by  adopting 
treaties  which  wonUl  compel  Congress  to  destroy  its  wlioh»  tariff  system. 
According  to  the  Constitution,  Congress  has  the  right  to  determine  ques- 
tions of  naturalization,  of  patents,  and  of  coi\vright.  Yet,  according 
to  the  view  here  conteste<l,  the  President  soul  Senate,  by  a  treaty,could 
on  these  iujportant  questions  utterly  destroy  the  legishitive  capacity  of 
the  House  of  Kepresentatives.  The  CUujstitution  gives  Congress  the 
control  of  the  Arjtiy.  l*ariicipatioti  in  this  control  would  be  snatched 
from  the  House  of  Kepresentatives  by  a  treaty  with  a  foreign  power  by 
which  the  United  States  would  bind  itself  to  keep  in  the  held  an  army 
of  a  partixMdar  size.  The  Constitution  gives  Congress  the  right  of  de- 
claring warj  this  right  would  bo  ilhisory  if  tlie  l^resident  and  Senate 
could  by  a  treaty  hitiiich  the  country  into  a  foreign  war.  The  power  of 
borrowing  money  on  the  credit  of  the  United  Slates  resiiles  in  Congress; 
this  power  would  cease  to  exist  if  the  President  and  Senate  could  by 
treaty  bind  t  ho  country  to  the  borrowing  of  foreign  funds.  By  the  Con- 
Btitution  'no  money  shall  be  drawn  from  the  Treasury,  but  in  coose- 
queuce  of  appropriations  made  bylaw;'  but  this  limitation  would  cease 
to  exist  if  by  a  treaty  the  United  States  could  be  bound  to  pay  money 
to  a  foreign  [jower.  •  •  •  Congress  would  cease  to  be  the  law-mak- 
ing power  as  is  prescribed  by  the  Constitution:  the  lawmaking  power 
would  be  the  I'resideut  and  the  Senate.  Such  a  condition  would  be- 
come the  more  dangerous  from  the  fact  that  treaties  so  a<loi>ted,  being 
on  this  particular  hypothesis  superior  to  legislation,  would  eoutinue  in 
force  until  superseded  by  other  treaties.  Not  only,  therefore,  wouhl  a 
Congress  con.sisting  of  two  houses  l>e  made  to  give  way  to  an  oligarchy 
of  President  and  Setiate,  but  the  decrees  of  this  oligarchy,  when  once 
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luail*',  could  ouly  be  chiuigt'd  !)y  concurrence  of  President  and  of  Sena- 
torial niajoritj  of  twolUirds." 

UoUer  den  Abschlnss  von  StnatsvertrSgeD,  von  Dr.  Ernest  Meier,  Profewor  det 
Rechtc  iin  dor  Universitiit  Halle,  Leipzig,  1874.  , 

Rthough  tUe  action  of  Congress  in  its  legislative  cai>acity  ma}-  be 

nccessar.v  to  cuiTy  into  effect  a  treaty  duly  approved  by  the  President  and 

enatC)  8ucb  action  may  be  regarded  as  a  |)olitical  duty  under  ordinary 

'"circamHtances,  and  in  no  case  has  snch  legislatire  aid  been  heretofore 

refused. 

0  Op.,  a>6,  Cusbiug,  ie&4. 

A  treaty  which  docs  not  require  legislation  to  make  it  operative  will 
Jl)0  executed  by  the  courts  from  the  time  of  its  proclamation. 

0  Op.,  750,  Cashiug,  IfeM;  FosUr  r.  KciIbod,  2  Pet.,  314;  U,  S.  v.  Arrcdondo,  6 
rot.,  72b, 


III.   WOEN  TREATY  GOES  lyTO  EFFECT. 

§  132. 

respects  performance  of  the  conditions  of  a  grant  by  a  private 
^yrantee,  the  date  of  a  treaty  is  the  date  of  its  final  ratification. 

I  J.  8.  r.  Arrcdondrt,  n  Pot.,  H'Jl. 

So  far  as  concerns  individual  rights  of  parties  interested,  a  treaty 
doi'8  not  operate  until  there  has  been  an  interchange  of  ratifications. 
So  far  as  concerns  the  relations  of  the  sovereigns  concerned,  it  oper- 
ates, when  ratified,  from  the  date  of  its  signature. 

Haver  t>.  Yakor,  9  Wall.,  32;  Davis  «.  Concorditt,  9  How.,  280 ;  Hylton  r.  Brown, 
1  WmTj.C.C,  343.    SeeMontaultc.U.S.,  12  How.,  47. 

The  treaty  by  which  Prance  ceded  Louisiana  to  the  United  States 
took  eftect  from  its  date,  April  30,  1803.    Its  8ub.sequeut  ratification 
and  the  formal  transfer  of  possession  have  relation  to  that  date. 
U.B.r.  ReyiiCH,  y  How,,  127, 

The  san>e  rule  applies  to  the  treaty  of  St.  lldefonso,  October  1, 1800, 
by  which  France  acquired  Louisiana  from  Spain. 

V.  8.  V,  Reyni's,  9  How.,  127  ;  Duvis  r.  Concordia,  ibid,  2^0. 

Unless  otherwise  provided,  treaties,  in  tbeir  public  relatious,  take 
Tect  from  signature,  to  which  period  the  ratification  relates  back. 

Davis  t.  Concordia,  9  How.,  trtO. 

While  a  treaty  is  the  supreme  law  of  the  land,  and  opeiates  as  such 
in  all  ma!  tt^rs  not  requiring  legislative  action,  yet,  when  made  dependent 
,  legU<l:^ti>  ••  M'tion,  it  does  not  take  cfiect  until  such  action  is  had. 

.n,  «  P««  ,  STiS;  V.8.V.  Perclieman,  7  Pet.,  54;  Garcia  u.Lce,  13 
llav  -  ,9  Wall. ,  32 ;  Tamer  P.  naptlst  Union,  5  Mclean, 

.  u,  ir>  Fml,  Kin.  oi'i, 
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"The  general  rule  uf  public  liiw  is  that  a  treaty  *is  binding  ou  tbo 
contracting  parties  from  the  date  of  its  eignatarc,  unless  it  coutain  an 
express  stipulation  to  tbe  coutrarj-.'    (WUeaton's  Int.  Law,  30G.)" 
Mr.  Bocbanon^  Sec .  of  State^  to  Mr.  Clay,  Sept.  18^  1847,    M8S.  Inst.,  Peru. 

"A  treaty  is  binding  on  the  contracting  parties  unless  otberwise  pro- 
vided, from  tbe  day  of  its  date."  (Davis  v.  Concordia,  0  lloir,,  280  j 
Ilylton  r.  Brown,  1  Wash.  (J.  C,  343.}  "  The  exchange  of  ratilications 
Iiua,  in  such  case,  a  retroactive  effect,  coulirming  the  treaty  from  its 
date.  But  a  different  rule  prevails  when  the  treaty  operates  on  indi- 
vidual rights.  The  principle  of  relation  does  not  a])i)ly  to  rights  of  this 
character  which  were  vested  before  the  treaty  was  ratified;  it  is  not 
considered  as  concluded  until  there  is  an  exchange  of  ratifications. 
Haver  r.  Yaker,  0  Wall.,  32;  U.  S.  v.  Arredondo,  0  Pet.,  001.'^ 

Mr.  J.  C.  B.  Davis,  Notee,  Ac. 

"  In  the  case  of  the  indemnity  agreed  to  be  paitl  by  Venezuela  to 
American  . citizens  expelled  from  the  Aves  Island,  it  was  held:  *It  is 
not  necessary  to  submit  to  the  Senate,  for  its  fonnal  approval,  conven- 
tions providing  for  the  adjustment  of  private  ehiims,  unless  such  n 
course  is  indicated  in  the  convention  itself.  Bat  the  want  of  such  rati- 
fication, on  the  part  of  this  Government,  does  not  prevent  recourse  to 
Tbat  formality  at  any  future  period,  should  it  be  deemed  expedient,  nor 
tloes  it  in  any  respect  weaken  or  invalidate  the  binding  etfect  of  the 
convention  upon  Venezuela.  Indeed,  the  good  taith  of  that  Kepublic 
having  been  pledged  to  the  provision.^  of  the  convention  by  the  ratifica- 
tion of  the  proper  authorities,  there  would  be  no  more  hesitation  on  the 
part  of  tliis  Government  to  entbrco  its  stipulatk>ns»  should  it  become 
necessary,  than  if  the  instrument  had  been  ratified  by  tiie  United  States 
as  well  as  Venezuela.'  Senate  Ex.  Doc.  10,  36th  Cong.,  2d  8e8.s.,  472. 
Mr.  Cass  to  Mr.  Sandford,  Oct.  22,  1859." 

Lavrreticw'a  Whcaton  (ed.  1863),  p.  456. 


IV.  CONSTRUCTION  AND  INTERPRETATION. 

§133. 

"When  a  party  from  necessity  or  danger  withholds  compliance  with 
part  of  a  treaty,  it  is  bound  to  make  compensation  where  the  nature  of 
the  case  admits  and  does  not  dispense  with  it." 

0|tiuiou  of  Mr.  Jeff«rsou,  Sec.  of  State,  Mar.  18,  1792.    7  Jeff.  Works,  572. 

"When  performance  (of  a  treaty)  becomes  impossible,  nonperform- 
ance is  not  immoral;  so  if  performance  becomes  self-destructive  to  the 
party,  tbe  law  of  self-preservation  overrules  the  laws  of  obligation  to 
others." 

Opt  Dion  of  Mr.  Jofferaoa,  Rec.  of  Stiite,  Apr.  28,  1793.    7  Jeff.  Works,  G13. 


But  "it  is  not  the  jpo««ii;t7%  of  danger  which  absolves, 
tliat  possibility  always  exists,  and  in  every  case." 

mi.     8eo  Infra,  1.17o. 
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♦'There  is  uo  rule  of  constraetion  better  settled,  either  in  relation  to 
covcuants  between  individuals  or  treaties  between  nations^  than  that 
the  wliole  instruiucut  contaiuiug  the  stipnlatious  is  to  be  taken  together, 
and  that  all  articles  in  pari  materia  shonld  be  considered  as  parts  of  the 
same  stipulation." 

Mr.  Livingston,  See.  of  8tat<5,  to  Mr.  Ledorer,  Nov.  5,  IKW.    MSS.  Notc«,  For. 
Leg. 

"  Where,  by  the  express  terms  of  a  treaty,  the  mode  of  receiving  pay- 
ment of  money  to  be  paid  is  submitted  without  limitation  to  the  party 
entith>d  to  receive,  he  alone  can  make  the  designation ;  and  it  is  equally 
Ltrue  that  those  modes  which  Governments  may  and  often  do  accept  by 
"express  slipulation  cannot  only  be.  not  deemed  contrary  to  the  rules  and 
customs  generally  observed,  but  may  be  properly  resorted  to  under  a 
treaty,  which,  by  excluding  no  particular  mo<lc,  fairly  embraces  every 
one  which  is  appropriate  to  such  transactions  between  nations,  and  con- 
venient to  the  party  entitled  to  receive.'^ 

Mr.  Livingston,  Hic.  of  State,  to  BIr.  Scrnrier,  June  3,  IKW.     Notes,  For.  l^og. 
See  ulso  Mr.  McLauo  to  Mr.  Senirier,  Jane  27,  IS'.iA;  ibid. 

"  Nothing  is  more  common  in  countries  where  the  judiciary  is  an  inde- 
pendent branch  of  the  Government  than  for  questions  arising  under 
treaties  to  be  submitted  to  its  decision.  Indeed,  in  all  regular  Govern- 
ments, questions  of  private  right  arising  under  treaty  stipulutions  are 
^iu  their  nature  judicial  questions.  With  us  a  treaty  is  part  of  the 
supreme  law  of  the  land ;  as  such,  it  influences  and  controls  the  decis- 
ions of  all  tribunals ;  and  many  instances  might  be  quoted  of  decisions 
nade  in  the  Supreme  Court  of  the  United  States  ari.sing  under  their 
everal  treaties  with  Spain  herself,  as  well  as  under  treaties  l>etween  the 
United  States  and  other  nations.  Similar  instances  of  judicial  decisions  ^ 
lOn  points  arising  under  treaties  may  be  found  in  the  history  of  France, 
Suglaud,  and  other  nations;  and,  indeed,  the  undersigned  would  take 
the  liberty  to  remind  the  Chevalier  dc  Argaiz  that  this  very  treaty  of 
1795  has  been  tnade  the  subject  of  judicial  decision  by  a  Spanish  tri- 
bunal. The  undersigned  would  call  to  the  recollection  of  the  Chevalier 
de  ArgaYz  the  cane  of  M".  D.  Ilareug,  in  which  the  Sj^anish  colonial 
courts  decided,  according  to  their  sense,  of  the  intention  of  the  treaty  of 
1705,  and  the  inteudant  confirmed  their  decree,  which  was  that  nothing 
in  that  treaty  exempted  Mr.  Hareng  from  the  payment  of  certain 
demands.  From  this  decision  this  Government  was  inclined  to  dissent; 
bat  never  questioned  the  right  and  duty  of  a  Spanish  court  to  consider 
Ihe  intent  and  eflVct  of  a  treaty.    •     •     • 

»* Nations  arc  bound  to  maintain  respectable  tribunals  to  which  the 
«ub}ei!tfi  of  states  at  peace  may  have  recourse  for  the  redress  of  injuries 
"  '    "<    "  1  rs.     If  the  character  of  these  tribunals 
dependent,  their  decisions  arc  to  be 
'"*ie  United  States  have  carried  the  principle 
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of  acquiescence  in  such  cases  as  fur  as  any  nation  upon  earth;  and  iu 
respect  to  the  decisions  of  Spanish  tribunals,  quite  as  frequently  perhaps 
as  in  respect  to  the  tribunals  of  any  other  nation.  In  almost  innumerable 
cases,  reclamations  sought  by  citizens  of  the  United  States  against  Spain 
for  alleged  cajitures,  seizures,  and  other  wrongs  committed  by  Spanish 
sabjects,  the  answer  lisis  been,  that  the  question  has  been  fairly  tried 
before  an  impartial  Spanish  tribunal,  having  competent  jurisdiction,  and 
decided  against  the  claimant;  and  in  the  suiliciency  of  this  answer  the 
Government  of  the  United  States  has  acquiesced.  If  the  tribunal  be 
competent;  if  it  be  free  from  unjust  influence;  if  it  be  impartial  and 
independent,  and  if  it  has  heard  the  case  fully  and  fairly,  its  judgment 
is  to  stand  as  decisive  of  the  matter  before  it. 

''ThivS  principle  governs  in  regard  to  the  decisions  of  courts  of  com- 
mon law,  courts  of  equity,  and  especially  courts  of  admiralty,  where 
proceedings  so  often  afifect  the  rights  and  interests  of  the  citizens  of 
foreign  states  and  Governments." 

Mr.  Webater,  Sec.  of  State,  to  Mr.  do  Ar|;ai»,  Juuo  21, 1842.     MSS. Notes,  Spain. 

The  informal  agreement  between  the  United  States  and  Great  Brit- 
ain limiting  their  respective  forces  on  the  lakes  is  conditioned,  so  far  as 
concerns  the  United  States,  upon  Great  Britain  maintaining  scrnpnlous 
neutrality  in  respect  to  war,  civil  or  otherwise,  in  which  the  United 
States  is  concerned,  and  of  which  the  lakes  may  be  the  theater. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Adams,  Oct.  24,  1861.    MSS.  lust.,  Gr.  Brit. 
As  to  this  agroornent,  see  fvpra,  $^  31,40. 

The  covenants  or  guarantees  in  a  treaty,  when  dependent  on  certain 
concessions,  cannot  be  enforced  until  the  concessions  are  actiiany  made. 

Mr.Fiah,  Sec.  of  State,  to  Mr.  Baxter,  Mar.  20,  I87I,     MSS.  lost.,  Cent.  Am, ; 
For.  Rel.,  mi.    Infra,  $  U7a. 

By  the  treaty  of  March  20, 1833,  between  the  United  States  and  Siam, 
the  citizens  of  the  former  are  forbidden  to  import  or  sell  in  Siam  (except 
to  the  King)  "munitions  of  war."  As  to  the  meaning  of  this  term  "  I 
feel  clear  that  a  nmnen  generalissimumy  such  as  *  munitions  of  war''  is  far 
more  comprehensive  in  its  oijeration  than  would  be  any  group  of  speci- 
lications,  no  matter  how  exhaustive.  The  rule,  as  you  well  know,  is 
that  the  introduction  of  specifications  operates  to  limit  even  general 
terms  which  may  precede  them,  and  in  this  view  I  cannot  bnt  think 
that  the  terms  '  Ore-arras,  shot,  or  gunpowder,'  which  are  quoted  as  used 
in  the  treaty  between  Siam  and  Great  Britain  cover  a  much  more  re- 
stricted area  than  does  the  term  *  munitions  of  war.'  If,  for  instance, 
poisoned  arrows  were  called  for  in  Siam  as  weapons  likely  to  bo  pecu- 
liarly efBcacions  in  Siamese  warfare,  they  would  be  excluded  under  the 
term  *  munitions  of  war,' bnt  not  under  those  of  'fire-arms,  shot,  or 
gunpowder,'  The  same  might  be  said  of  preparations  of  dynamite.  I 
hold,  therefore,  that  the  term  '  munitions  of  war'  gives  all  the  protectiou 
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to  Siam,  as  to  the  qneatioii  at  issue,  that  could  bo  secured  by  an  enu- 
meratiou  of  particulars,  no  matter  bow  exhaustive." 

Mr.  Bayard,  Sec.  of  State,  t«  Mr.  Phelps,  Jan.  7,  1886.    MSS.  Inst.,  Gr.  lint, 
A«to  conRtrnction,  see  further,  App.,  vol.  iii,  $  131, 

When  there  is  a  treaty  giving  certain  privileges  as  to  repairiug  armed 
vessels  of  a  belligerent*  such  treaty  will  be  euforced  by  the  neutral 
states,  though  the  favors  it  confers  on  the  belh'gerent  may  be  in  excess 
of  what  would  be  conferred  by  the  law  of  nations. 

Moodie  r.  The  Phccb«  Anne,  3  Dalt.,  319.     See  Bee's  Adm.  R.,  40,74. 

A  stipulation  in  a  treaty  that  neutral  bottoms  make  neutral  goods, 
does  not  imply  a  stipulation  that  enemies'  bottoms  make  enemies'  goods, 
the  two  propositions  being  distinct. 
The  Nereidn,  9  Crauch,  3^^. 

The  doctrine  of  cypres  performance  has  no  application  iu  tlie  con 
struction  of  treaties. 

The  Amiable  Isabella.  6  Wheat,,  I. 

The  court  cannot  supply  a  casus  otnissus  in  a  treaty  any  more  than  iu 
a  law.  By  the  treaty  with  Spain  of  1795  free  ships  were  to  make  free 
goods;  and  in  the  17th  article  it  was  provided  that  a  passport,  issued 
in  accordance  with  the  form  annexed  to  the  treaty,  should  be  conclusive 
proof  of  the  nationality  of  the  vessel.  There  beiug,  in  fact,  no  form 
annexed,  it  was  held  that  the  proprietary  interest  of  the  ship  must  be 
determined  according  to  the  ordinary  rules  of  prize  courts,  and  if 
shown  to  be  Spanish  property,  that  the  cargo  was  protected  from  lia- 
bility. 

Ibid.,  1,  70. 

The  doctrine  of  a  performance  cy  pres,  so  just  and  appropriate  in  the 
civil  concerns  of  private  persons,  belongs  not  to  the  solemn  compacts 
of  nations,  so  far  as  judicial  tribunals  are  called  upon  to  interpret  or 
enforce  them. 
Ibid,,  1,  rx 

Stipulations  in  treaties  having  sole  reference  to  the  exercise  of  bellig- 
erent rights  cannot  be  applied  to  govern  cases  exclusively  of  another 
nature,  and  belonging  to  a  state  of  peace. 

The  Marianna  Vlora,  11  Wheat,  1. 

The  laws  api)licatory  to  treaties  of  cession  do  not  apply  to  treaties 
for  the  recognition  of  indei>endence,  sach  as  that  of  1783,  with  Great 
H      Britaio. 
H  Harcourt.  v.  Oaillard,  12  Wheat.,  523. 

^M        Foreij 
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Foreign  territory,  under  the  Constitution  of  the  United  States,  may 
\\e  acquired  nnder  either  the  treaty  making  or  thelawmaking  power, 
American  Ins.  Co.  r.  Balog  of  Cotton,  1  T*ct.,  filQ. 
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The  original  of  the  treaty  of  1810  with  Spain  beiug  in  the  Spanish 
lauguage,  not  corresponding  precisely  with  tbo  original  in  English,  the 
language  of  the  former  is  to  he  taken  as  expressing  the  intent  of  the 
grantor  aa  to  the  lands  grsinted  and  reserved.  The  King  of  Spain  was 
the  grantor ;  the  treaty  waa  his  deed ;  the  exception  was  made  by  him ; 
and  its  nature  and  effect  depended  on  his  intention,  expressed  by  Ms 
words,  in  refereTice  to  the  thing  granted  and  tlie  thing  reserved  and 
excepted  in  and  by  the  grant.  The  Spatii.sh  version  was  in  his  words 
and  expressed  his  intention,  and,  though  the  American  version  showed 
the  intention  of  this  Government  to  be  different,  we  cannot  adopt  it  as 
the  rule  by  which  to  decide  what  was  granted,  what  excepted,  and 
what  reserved.  Tlie  court  must  be  governed  by  the  clearly  expressed 
and  manifest  intention  of  the  grantor  and  not  the  grantee  in  private,  a 
fortiori  in  public,  grantvS. 

U.  S.  r.  Arredondo,  6  Pet.,  091. 

As  to  wLich  of  the  conflictiug  vers'mus  of  a  trcnty  is  to  prevail,  see  infra,  $  1()5« 

When  a  treaty  is  executed  in  more  than  one  language,  e^ch  lauguage 
being  that  of  a  contracting  party,  each  document,  so  signed  and  attested, 
is  to  bo  regarded  as  an  original,  and  the  sense  of  the  treaty  is  to  be 
drawn  from  them  collectivel,v. 
Ibid.,  710. 

A  treaty  of  cession  is  a  deed  or  grant  by  one  sovereign  to  another, 
which  transfers  nothing  to  which  he  had  no  right  of  property,  and  only 
such  right  as  ho  owned  and  could  convey  to  the  grantee. 
Milchelp,  U.  S.,  a  Pet,  711. 

The  stipuhition  in  the  treaty  of  cession  of  Louisiana  for  the  i>rutec- 
tlon  of  the  inhabitants  in  their  property,  &c.,  ceased,  by  its  own  limita- 
tion, to  operate  when  the  State  was  admitted  into  the  Union. 
City  of  New  Orleans  r.  Armas,  9  Pet,  224. 

A  treaty  of  cession  is  to  be  construed  in  ficcordancc  with  the  state  of 
things  at  the  time  existing. 

Slrotber  r.  Lncns,  12  Pot.,  410. 

The  terra  ''grant"  in  a  treaty  comprehends  not  only  those  which  are 
made  in  form,  but  also  any  concession,  warrant,  order,  or  permission 
to  survey,  possess,  or  settle,  whether  evidenced  by  writing  or  parol,  or 
presumed  from  possession;  and  that  in  the  term  "laws"  is  included 
cnstom  and  usage,  when  once  settled,  though  it  may  be  "  comparatively 
of  recent  date,  and  is  not  ojie  of  tho.se  to  the  contrary  of  which  the 
memory  of  man  runneth  not,  which  contributed  so  much  to  make  uii 
the  common-law  code." 

girother  r.  Lic.is,  12  Pot.,  430. 

It  is  a  sound  principle  of  national  law,  and  applies  to  the  treaty- 
making  power  of  this  Government,  whether  exercised  with  a  foreign 
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mitiou  or  uu  luditiu  tribe,  tUat  all  questions  of  disimted  bouudaries 
may  be  settletl  by  the  parties  to  the  treaty. 
Lattirucri?.  rotcet,  14  Pet.,  14. 

A  treaty  is  to  be  construed  so  as  to  exclude  iriiml  and  (o  make  its 
operation  consistent  with  good  faith. 

The  AniistiMl,  15  Pet.,  518. 

That  a  reoervatiou  ia  a  treaty  may  operate  as  a  graut  of  IudUb,  wh  U.  S.  r, 
B  Uruoka,  10  How.,  4 12. 

con 
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It  Las  been  settled  by  the  decisions  of  the  Supreme  Court  (1)  that 
compacts  between  Governuieutsor  nations,  like  those  between  individ- 
nais,  should  bo  interpreted  according  to  the  natural,  fair,  and  received 
ticceptation  of  the  terms  in  which  tbey  are  expressed ;  (2)  that  the 
oblipitioii  of  such  compacts,  unless  suspended  by  some  conjlition  or 
stipulation  therein  contained,  commences  with  their  execution  by  the 
anthorizeil  agents  of  the  contracting  parties,  and  that  their  subse<)uent 
ratification  by  the  principals  themselves  has  relatioTi  to  the  |)eno«l  of 
signature;  (3)  that  any  act  or  proceeding,  therefore,  between  the  .sign- 
ing and  ratification  of  a  treaty,  l»y  either  of  the  contracting  purties,in 
contravention  of  the  stipulatioas  of  the  compact,  would  be  a  fraud  upofi 
the  other  party,  and  could  have  no  validity  consistently  with  a  recogni- 
tion of  the  compact  itself;  (4)  that  a  nation  which  has  cedeil  away  her 
sovereignly  and  domioion  over  a  territory,  can,  with  respect  to  that 
territory,  rightfully  exert  no  power  by  which  the  dominion  and  sov- 
ereignty so  ceded  would  be  impaired  or  diminished. 
IJ.  S.  i\  D'Auforivf,  10  How.,  C/fJ. 

A  guarantee  in  a  treaty  of  ce.ssioi»  of  vested  rights  in  tLie  ceded  ter- 
ritory covers  ordy  rights  which  emanated  from  a  prior  rightful  sover- 
eign. 

U.  S.r.  Pillorin.  i:UIow.,  1». 

Such  a  guarantee  covers  inchoate  as  well  as  matured  rights. 

Di'lftHSUS  r.  U.  S.,  'J  Pi't.,  117  ;  StrolLer  r.  Liuas,  IJ  rrt.,11(l. 
That  Itnu^Gta  grantc*]  as  equivalents  l>y  a  lix-aty  arc  not  tn  hv  coiisidtTL'd  hh 
(lonutioitR.  eo<!  Forsyth  r.  ReynoliU,  15  IIow.,  3.*«b. 

Whether  a  sovereign  had  the  power,  in  making  a  treaty,  to  annul  a 
grant,  cannot  be  examined  in  the  courts  of  tlie  United  Stales,  the  Presi 
dent  and  Senate  having  treatetl  with  him  as  having  that  power. 
Clark  r.  I{rail<'n.  If.  How.,  635. 

Where  one  of  the  parties  to  a  treaty  at  the  time  of  its  ratification 
annexes  a  written  declaration  ex]>Iaining  ambiguoius  hmgnage  in  the 
iu«^trnnioot,  or  adding  a  new  and  distinct  stipnlation,  and  the  treaty  is 
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afterwartls  ratified  l»y  tbo  otUtT  party  witli  tlie  declaration  attached  to 
it,  and  the  ratific^tioua  duly  excUauged,  the  declaratiou  thus  annexed 
is  a  part  of  tbo  treaty,  and  as  biodiu^;  and  obligatory  as  if  it  were  iu« 
scrted  in  the  body  of  the  instrument. 
Ibid. 

A  treaty  giving  certain  rights  of  succession  to  realty  to  subjects  of  ] 

a  foreign  sovereign,  is  not  retroactive  so  as  to  afTeet  tlie  succession  of  ^ 
a  i>er80ti  who  died  before  the  treaty. 
Prevoet  «.  Grecnaiu,  10  How.,  1. 

In  the  fulfillment  of  treaty  stipulations  a  liberal  spirit  should  be  ob- 
served. 

U.  S.  V.  Aiigtusoltt,  I  Wall,,  352.  ' 

A  treaty  will  be  so  construed  as  to  give  full  operation  lo  rights 
granted  by  it,  and  when  there  are  two  constructions  equally  applicable 
to  it,  the  moat  liberal  will  be  preferred. 

Mau<'iibteiu  r.  Lynljaui,  luO  U<  S.,  IHU. 

The  term  **  validity,"  as  ajiplied  to  treaties,  admits  of  two  descrip- 
tions—necessary and  voluntary.  By  the  former  is  meant  that  which 
results  from  the  treaties  having  been  made  by  i)ersons  authorized  by, 
and  for  purposes  consistent  with,  the  Constitution.  By  voluntary  valid- 
ity, is  meant  that  validity  which  a  treaty,  voidable  by  reason  of  vio- 
lation by  the  other  party,  still  continues  to  retain  by  the  silent  actpiies- 
ceuce  anil  will  of  the  nation.  It  is  voluntary,  because  it  is  at  the  will 
of  the  nation  to  let  it  remain  or  to  extinguish  it.  The  principles  which 
govern  and  decide  the  necessary  validity  of  a  treaty  are  of  a  judicial 
nature,  wliilr  those  on  which  its  voluntary  validity  dcpeiuU  are  of  a 
political  nature, 

Jones  I',  Walker,  2  Paine,  6d8. 


By  a  principle  of  international  law,  on  a  trariHtl-r  of  territory  by  oi 
nation  to  another,  the  political  relations  between  the  inhabitants  of 
the  ceded  country  an<l  the  former  Government  are  ehauged,  and  new 
ones  arise  between  thenj  and  the  new  Govenirrjeut.  The  manner  in 
which  this  is  to  be  ctlected  is  ordinarily  the  Nubjf'ct  of  trciity.  The 
contracting  parties  have  the  right  to  contract  to  transfer  and  receive 
respectively  the  allegiance  of  ali  the  native-born  citizens ;  but  the  natn- 
r.-illzed  citizens,  who  owe  allegiance  purely  statutory,  are,  when  reJeased 
tberefrom,  remitted  to  their  original  status. 
Tubiu  r.  Walkiiishaw,  McAllister,  18G. 

That  construction  of  a  treaty  moat  favorable  to  its  execution,  as  do 
signed  by  the  parties,  will  be  preferred. 

U.  8.  r.  Pftvne,  2  McCrary,  289 ;  8  Fed.  Rep.,  8B3. 
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A  coQstructiou  of  a  treuty  at;te<l  on  by  the  Executive  Department 
will  bo  accepted  by  the  judiciary,  when  relating!:  to  matters  i>olitical, 
unless  such  constraction  be  plainly  inadmissible. 
Coatro  e.  De  Uriarte,  16  Fed.  Rop.,  Ult. 

Touuafje  dues  do  not  fall  within  a  provision  that  goods  imported  in 
vessels  of  one  contracting  nation  shall  not  be  liij^'her  than  those  iui- 
lK)rted  in  vessels  of  the  othir  contracting,^  nation. 

1  Op.,  155,  Breckenridye,  1800, 

Tccliuical  rules  of  construction  ou^^ht  not  to  bt-  applied  to  treaties 
with  the  Indiana. 

2  Op.,  465,  Taney,  1631. 

lu  the  construction  of  lira  ties,  the  general  doctrine  is  that  any  special 
advantage  conceded  by  a  party  under  any  one  article  is  in  consideration 
of  all  the  advantages  enjoyed  by  the  sanjc  parly  under  that  and  all 
other  articles  of  the  treaty. 
C  Op.,  148,  Cuahiag.  td53. 

Articles  of  reciprocity,  cousC it uting  mutual  and  correlative  engage- 
ments, do  not  come  within  KMch  exjnessioiis  as  '"favor,"  or  "freely  if 
the  concessions  were  freely  made/'  or  *'  if  the  concessions  were  condi- 
tional on  allowing  the  same  compensation." 
Jbid, 

A  treaty  to  whose  operation,  ia  whole  or  in  part,  legislation  is  on  its 
face  a  prerequisite,  does  nt^t  bind,  so  far  as  concerns  such  proviMons, 
until  the  rc<iuisite  legislation  takes  place;  though,  from  ihe  time  it  is 
proclaimed,  it  may  take  effect  as  a  national  compact. 
6  Op.,  71A),  CumUIiij^.     8<o  KHjtrn,  $  13*i. 

When  a  riTer  is  the  line  of  arcifiniovH  boundary  between  two  nations, 
by  a  treaty,  its  natural  channel  so  continues,  notwithstanding  any 
changes  of  its  course  by  accretion  or  decretion  of  either  bank;  but  if 
tho  course  be  changed  abi-nptly  into  a  new  bed  by  irruplionor  avulsioti, 
then  the  river-bed  becomes  the  bonndary.  |The  priueiple  applied  to 
the  report  of  the  commi^sioiiers  for  determining  the  boundary  Ijetween 
the  Mexican  Republic  and  the  United  States.] 
8  Op.,  175,  Cnsbing,  1856. 

Where,  by  a  convention,  it  was  agreed  that  all  moneys  awarded  by 

the  commissioners  under  that  convention  on  account  of  any  claim  should 

be  pahi  by  one  Government  to  the  other,  the  moneys  found  due  from 

the  foreign  Government  to  claimants  who  were  citizens  of  the  United 

States  were  properly  j)aid  to  tho  Secretary  of  State,  whose  duty  it  was 

to  have  the  same  paid  to  those  entitled  to  receive  them. 

10  Op.,  31,  Bates,  18G1. 
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The  words  "  coufiruietl  by  law  "  mean  coufinuatiou  by  ibe  act  of  that 
power  which  uiidtTonr  system  enacts  laws.  A  cotilimatioti  by  treatj* 
18  a  confiriiiatioii  by  law,  iuasmueb  as  a  treaty  is  to  be  rejjanletl  as  an 
act  of  the  legislature,  whenever  it  operates  without  the  aid  of  a  legis- 
lative provision. 

10  Op.,  507,  Coffey,  ad  int.,  180:J. 

Treaties  are  subjected  to  the  I'ullowiny  geueml  rules  which  govern 
all  contractual  engagements : 

(1)  There  must  be  a  concurrence  of  minds  to  one  and  the  same  thing. 

I'J,)  The  iiiU'Tpretatiou  of  obscure  terms  in  a  treaty  is  a  matter  of 
fact,  as  to  wbicl]  extrinsic  evidence  tuny  be  taken  for  the  purpose  of 
explaining  objective  obscurity. 

(3)  Construction  of  treaties  is  a  matter  of  law,  to  be  governed  by  the 
same  rules  mutatis  mutandis^  as  prevail  in  the  coustruction  of  contracts 
uud  statutes. 

(4)  As  contracts  may  he  modified  and  rescinded,  so  may  treaties. 

(5)  Immoral  stipulations  are  aa  void  in  treaties  as  they  are  in  con- 
tracts. 

(G)  '^Construction^  is  to  be  distinguished  from  *Mnterpretation.^' 
*^  Coustruction  "  gives  the  general  sense  of  a  treaty,  and  is  applied  by 
rules  of  logic  ;  "  iiiteriiretaf  ion  "  gives  tlie  mcinjing  of  particular  terms, 
hi  be  explatned  by  1<km1  circuntstances  and  by  the  itliums  the  framers 
of  the  treaty  had  in  niiurl. 

(7)  If  two  meaniugs  are  admissible,  that  is  to  be  preferred  which  the 
|)arty  proposing  the  clause  knew  at  the  time  to  be  that  which  was  held 
iiy  the  party  accepting  it. 

Treaties  are  distinguishable  from  contracts  as  follows: 

(IJ  Contracts  (unlfss  we  regard  marriage  as  a  contract)  are,  in  all 
cases^  the  subjects  of  a  suit  for  debt  or  <la mages,  or  for  a  specific  thing. 
I5ut  no  such  suit  lies  on  breach  of  treaty. 

{\i)  CtMitracts  can  only  be  vacated  or  rese.inded  by  consent,  or  by  the 
action  of  a  court.  IJut  this  is  not  necessurily  the  case  with  a  tretity. 
There  is  no  court  which  can  be  appealed  lo  to<lissolve  it,  and  when  one 
party  violates  its  terms  the  practice  is  for  the  other  party  to  declare  it 
not  to  be  any  longer  binding. 

(.'5)  While  a  contract  may  be  annulled  cm  the  ground  of  fraudulent 
influence  exercised  by  strength  over  weakness,  such  a  reason  cannot 
lie  set  up  for  nrgarding  a  treaty  as  a  nullity,  since  all  nations  are  su|)- 
poscd  to  stand  on  the  same  footing,  with  equal  opportunities  of  detect- 
ing frauil,  and  there  are  nmny  cases  of  finesse  and  false  coloring  or  sup- 
pression of  facts  which  would  avoid  contracts,  which  Avouhl  not,  wjuifoti* 
mutandiM,  avoid  a  treaty.  If  hupprtsKio  veri  abrogated  treaties  to  the 
extei)t  it  abrogates  contracts,  few  treaties  wouhl  stand. 

(4)  A  treaty  based  upon  a  war  accepts  the  results  determined  by  the 
war,  unless  otherwise  proviile«l,  while  a  contract  does  not  necessarily 
assume  the  existing  relations  of  the  parties  as  a  Ijasis.  "The  uti  pan 
9ideti9  is  the  basis  of  every  treaty  ot"  jjeace^  unless  it  be  otherwise  agreed 
Peace  gives  a  liual  and  ]>crfect  title  to  captures  without  condemnation, 
and,  as  it  forbids  all  fonx^  it  destroys  all  hopes  of  recovery  (of  vessels] 
as  much  as  if  the  vessel  was  carried  infra  pracsidxa  an<l  condemned." 

I  Kont's  Com.,  173,  citing  TL©  Legal  Teudcr,  reported  in  WbeAt.  Di^.,  90S; 
Tlio  Schooner  Sophie,  6  Rob.  Ad.,  138. 
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(5)  A  confeideniUou  is  essential  to  give  otlcct  to  a  contract,  but  it  is 
[>o»isibli;  to  conceive  of  a  treaty  whicli  lias  no  consideration. 

Wlmrt.  Com.  Am.  Law,  ^  li>7. 

As  to  Ibc  position  of  tlin  UuiLed  .Stati  s  iu  reft'^reiuc  to  tlio  ellect  of  ailoace  in 
trtati«*»,  see  3  PlnU.  Int.  Law  (:}il  ed.),  79i). 

On  the  question  of  repugnancy^  the  following  rules  are  laid  down  by 
President  Woolsey  (Int.  Law,  §  100): 

"  1.  That  earlier  clauses  are  to  beexidained  by  later  ones,  which  were 
n<lded,  it  is  reasonable  to  suppose,  for  the  sake  of  explanation,  or  which 
at  least  express  the  last  mind  of  the  parties.  So  also  later  treaties  ex- 
plain or  abrogate  older  ones. 

"2.  Special  clauses  have  the  preference  over  general,  and  for  the 
rao.Ht  part  prohibitory  over  permissive. 

.  "  In  treaties  made  with  different  ]»arties  the  inquiry  in  cases  of  con- 
flict touches  the  moral  obligation  as  well  as  the  meaning.  Here  the 
earlier  treaty  must  evidently  stand  against  the  latter,  and  if  po.ssible, 
must  determine  its  import  where  the  two  seem  to  contlict. 

"  In  general,  conditional  clau.ses  are  inoperative,  as  long  as  the  con- 
dition is  unfultjiled;  and  are  made  null  when  it  becomes  impossi- 
ble. Where  things  promised  in  a  treaty  are  incompatible,  the  promises 
ni«y  choose  which  he  will  demand  the  performance  of,  but  hero  and 
rlficwhere  an  act  of  expetliency  ought  to  give  way  to  an  act  of  justice. 

*'  A  treaty  of  cession  is  a  deed  of  the  ceded  territory  by  the  sovereign 
gi-antor,  and  the  deed  is  to  receive  an  equitable  construction.  The  ob- 
ligation oi  the  new  power  to  protect  the  inhabitants  in  the  enjoyment 
of  their  property  is  but  the  assertion  of  a  principle  of  natural  justice." 

>*♦'•'  Mr.  J.  C  h.  Davis's  Not*H,  &c.,  <*itiiig  Sonhinl  f.  U.  S.,  A  Pet.»rill ;  DelasRUS 
r.  IT.  S.,  9  Pet.,  117  ;  Mitch<^l  v.  XL  S.,  ifciU,  711  ;  Sinmi  r.  V.  .<*.,  10  Pet,,  326. 

The  effect  of  coercion  in  vticating  a  treaty  is  discussejl  in  another  sec- 
tioii,  infra,  §  130. 

V.  FAVOtiED  NATION. 

S  134. 

**  It  may  fairly  be  consi<lcred  as  the  rational  arid  received  interpre- 
tation of  the  diploujatic  term  gentin  amivissimtv  (most  favore<l  nation) 
that  it  has  not  in  view  a  nation  unknown  in  many  cases  (as  was  the 
IJuitetl  States  at  the  lime  when  tlji*  oUler  treaties  containing  the  phrase 
were  used)  at  the  lime  of  using  the  term,  and  so  dissimilar  in  all  eases 
ttii  to  furtiiiih  110  ground  of  just  redamaiion  to  any  nation.-' 

Mr.  JpfferBOti,  Soc.  of  State,  Roport  t«>  tia*  Presidmil,  Mar.  IH,  M'M,    7  JvlY. 
Works,  S^4;  1  Am.  St.  Pup.  (For.  nd.),  2.'m. 

**  Though  treatien,  which  merely  exchange  the  rights  of  the  raostfavored 
litittouct,  are  not  without  all  inconvenience,  yet  they  have  their  conven- 
iences also.  It  Is  au  important  one  that  they  leave  each  party  free  to 
mflkn  nbut  internal  regnlatioiiM  (hey  f»lease,  aiul  to  give  what  prefer 
i*!ir  find  exi>e<licnr,  t  Is,  an«l  pr«»ilueiions. 

A»k..  ..     't;  already  h:n*o  1 1 .,ii  rranee,  Holland, 

8«C(tt*n,  fti»d  PruHlrt,  the  two  forfn«»r  of  t-o  perpetual,  it  will  l)e 
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but  small  additionul  omburrus^iueDi  to  extend  it  to  Spain.    On  the 
trary,  we  are  sensible  it  is  right  to  place  that  nation  on  the  wost  favor 
footing,  whether  we  have  a  treaty  witli  them  or  not,  and  it  can  do  as  i 
harm  to  secure  by  treaty  a  reciprocation  of  the  n'tjht.*' 

Itcport  of  Mr.  Jefferson,  Mar.  18,  I7i>2      7  Jeff".   Works,  i>7;    1  Am.   -m.  vi 
(For.  Rol.),256. 

Mr.  J.  Q.  Adams,  in  his  note  to  Mr.  Hyde  de  Keuville  of  December  I 

1817  (MSS.  Notes,  France,  Cou/j.  Doc.  91,  ISth  Cong.,  2d  sess ),  too 
the  ground  that  the  "favored  nation"  cUiuse  in  rhe  treaty  of  ISO.i  wit 
France  only  covered  gratuitous  favors,  and  did  nol  touch  concessions  i'd 
equivalents,  express  or  implied,  and  that  any  other  view  would  be  i| 
consistent  with  the  provision  of  the  Federal  Constitution  which  pr 
scribes  that  "all  duties,  imposts,  and  excises  shall  be  uniform  in  th 
(Jnited  States,  and  that  no  preference  shall  be  given  by  any  regnlatio 
of  commerce  or  revenue  to  the  jiorts  of  one  State  over  those  of  anothe 

LawrtHco's  Wheaton,  494.    See  at  Urge,  2  Lytnnn'fl  Dip,  U.  8.,  chft]>.  vt. 

"  The  mutual  stipulation  of  being  tre^ited  an  the  most  favored  uatifl 
is  not,  in  all  the  treaties  between  France  and  the  United  States,  accoB 
panied  by  the  ejcprcss  declaration  that  the  favor  granted  to  a  third  par 
shall  be  extended  to  France  or  the  United  States  gratuitously  if  the 
grant  is  gratuitous,  and  upon  granting  the  same  compensation  if  it  be 
conditional." 

Mr.  Adams,  Se«.  of  Stoto,  to  Mr.  cl«  Nfuvillc,  Mar.  2t),  1881.    MSS.  Kot<<ii,  F<l 
l^g.     See  fnrthor,  im  to  raeantug  of  term,  sftmo  to  same,  Jauc  15, 1821 ;  ibU 

An  to  effect  of  term  "favored  nation"  in  treaty  with  rmncc  of  lbO:<,  aeo  ] 
riullutitrH  n<>to  In  Viheniijit  Cli.ato.inhrjiiicl,  Feb.  27,  1823,  quoted  tj»/ro,1 
ItH  ',  ond  8CC  also  Lawrence'a  Wlieaton,  403,  notea, 

"The  rule  of  the  most  favored  nation  may  not  be,  and  scarcely  ev| 
is,  equal  iu   its  operation  between  two  contracting  parties.    It  cutil[ 
otdy  be  equal  if  the  measure  of  voluntary  concession  by  each  of  then 
to  the  most  favored  third  power  were  precisely  the  same;  but  as  that 
rarely  happftis,  by  referring  the  citizens  of  two  contracting  powers 
such  a  rule,  the  fair  competition  between  them,  which  ought  always 
be  a  primary  object,  is  not  secured,  but,  on  the  contrary,  those  wL 
belong  to  the  nation  which  has  shown  least  liberality  to  other  nation 
are  enabled  to  engross  almost  the  entire  commerce  and  navigation  < 
ried  on  between  the  two  contracting  powers.    The  rule  of  the  mc 
favored  nation  is  not  so  simple  as  the  proposed  substitute  (' 
treaty  of  reciprocity,  which  Mr.  l*oinsett  was  instructed  to  n«v. 
In  order  to  ascertain  the  quantum  uf  favor  which,  bdog  eTaiit«!fi  to  I 
commerce  an«l  navigation  of  one  nation,  i  '  ' 

of  a  treaty  stipulation  embracing  that  pri I 
claimant  should  be  accurately  informed  of  (be  aotaal  Dtai 
merciiil  relations  between  til*        '  '     '   "       '  ' 

is  preferred  and  all  the  rest 

those  relationa  must  be  sometimes  Hoaj^lit  after  In  i^ 
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statutes,  orders,  decrees,  and  other  regulatioua,  aud  is  often  of  very 
difficult  attainiuent.  When  acquired  it  is  not  always  very  easy  to  dis- 
tinguish between  what  was  a  voluntary  grant  and  that  which  was  a 
concession  by  one  party  for  an  e<inivalent  yielded  by  the  other.  Some 
times  the  equivalent  for  the  alleged  favor  proceeding  from  the  one  party 
may  be  diffused  throughout  all  the  stipulations  in  the  treaty  by  the 
«»ther,  and  is  to  be  extracted  only  after  a  careful  view  and  comparison 
of  the  whole  of  them.  Not  unfreiHR^utly  the  equivalent  may  not  even 
be  clearly  deducible  from  the  instrument  itself  conveying  the  snpposed 
I  favor.  Peculiar  consi<leration8  may  lead  to  the  grant  of  what,  on  a  first 
impression,  might  be  conceived  to  be  a  voluntary  favor,  but  which  has 
really  been  founded  upon  a  received  equivalent^  ami  these  considera- 
tions may  sometimes  npply  to  the  entire  commerce  and  navigation  of  a 
country,  an«l  at  others  to  j)articular  ports  only.^ 

Mr.  Claj,  Soc.  of  State,  to  Mr.  Poiust'tt,  Mar.  26,  1825.    MSS.  lust.,  Ministers. 

A  covenant  to  give  privileges  granted  to  tho  "most  favored  nation" 
only  refers  togratuitous  privileges,  aud  does  not  cover  privileges  granted 
on  the  condition  of  a  reciprocal  advantage. 

Mr.  Liviog8l«>u,  Sou.  of  Stutv,  to  Prrsident  Jackson,  Jan.  6,  1H3J.     MSS.  Report 

Book. 
To  same  effect,  nee  Mr.  Frelinghiiyson,  Src.  of  State,  to  Mr.  Bin;?h.iin,  Junfl  II, 

18^.     MSS.  Inst.,  Japan,  qiiotod  nujfra,  $  C8. 

"  Yoar  dispatch  Ko.  43,  of  tho  8th  ultimo,  has  been  received.  You 
report  that  Mr.  Carter,  the  special  envoy  frooj  Hawaii  to  England  and 
Germany,  had  succeeded  in  inducing  the  Gernuiu  Government  to  yield 
tho  poiut  assumed  by  those  Governnients,  that  the  most  favored  nation 
clause  in  their  treaties  with  Hawaii  entitled  them  to  equal  privileges  in 
regard  to  imports  with  those  obtained  by  tlic  United  States  by  the  re- 

,  ciprocity  treaty  with  the  same  country,  and  tliat  no  definite  understand- 
ing had  been  reached  with  England,  although  it  was  probable  that  the 
proposition  made  by  that  Government  would  be  accepted.  You  also 
report  that  there  exists  among  the  natives  a  suspicion  that  the  United 
States  desire  to  annex  the  Hawaiian  Lslands,  which  is  encouraged  and 
made  use  of  by  the  opposition  party. 

*♦  In  reply  I  have  to  state  that  the  note  which  you  aiUlressed  to  the 
minister  for  foreign  affairs,  claiming  that  by  the  *  parity  clause  of  the 
ordinary  form  of  treaty'  other  nations  were  not  entitled  to  the  same 
privileges  as  were  conceded  to  the  United  States  by  the  reciprocity 
treaty  with  Hawaii,  is  in  accordance  with  the  views  of  this  Department; 

^  ftnd  that  the  assurance  given  by  that  otBcer  in  his  reply,  that  the  Gov- 
actitof  Hawaii  would  take  care  that  the  integrity  of  the  treaty 
Jd  not  be  impaired  in  any  respect,  is  satisfactory.  an<l  it  is  hoped 

[that  this  promise  may  bo  strictly  carried  out. 
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"  You  will  eiiik'nvor  to  disabuse  the  luiiuls  of  tboso  wlio  iiupiite  to 
the  United  Statt'S  iiiiy  idea  of  fiirtlior  projects  l>eyon<l  tl>c  present 
treaty." 

Mr.  E%'art»,  Soc.  of  StRfc,  to  Mr.  Comly,  Aug.  0,  1878.     MSS.  Inst.,  Hawaii; 
For.  Rcl.,  1878. 

Tho  following  is  Lbe  inclosure  Id  dispatch  No.  43,  above  noticed : 

*'  I  luivf  (he  honor  to  submit  to  His  Majesty'.^  Government,  through 
your  exeelleney,  my  opinion  that  the  integrity  of  the  treaty  of  itcipro- 
eity  between  the  tJnited  States  and  the  Hawaiian  Island  is  tlireat- 
enod. 

'*Allow  me  to  call  your  attention  to  a  clause  of  Article  IV  of  the  treaty, 
as  follows : 

"  '  It  is  agreed  on  tho  part  of  Uis  Ilawaiiiui  Mnjesty  that  so  long  as 
this  treaty  shall  remain  in  force  ho  will  not  •  •  •  make  any  treaty 
by  which  any  other  nation  shall  obtain  the  same  privileges  relative  to 
the  admission  of  any  artiek'S  free  of  duty  hereby  secured  to  the  United 
Stiites.^ 

*'This  stipulation  i.s  in  the  nature  of  a  valuable  consideration  to  be 
paid  by  one  ]>arty  to  the  other,  as  one  of  the  eau.ses  which  move  the  con- 
tnteting  parties  to  enter  iirto  an  agreement.  The  faihire  to  pay  it 
would  be  a  breach  which  would  endanger,  if  not  destroy,  the  wliole  com- 
pact. 

'*  No  treaty  in  existence  at  tho  timo  this  compact  was  entered  into 
secured  to  any  other  nation  the  [>rivileges  as  to  the  admission  of  certain 
articles  free  of  duty,  which  have  been  guaranteed  to  tlie  United  States 
by  this  treaty.  These  privileges  were  secured^  not  through  any  general 
treaty  rights  or  sttiiutations,  but  by  giving  certain  vahiuble  considera- 
lions  in  a  special  treaty  of  reciprocal  covenants.  The  concession  of 
these  privileges  to  the  United  States  cannot  therefore  form  any  just 
ha.sis  for  a  claim  to  like  privileges  by  any  other  nation,  under  the  parity 
clanse  tvf  t  he  ordinary  form  of  treaty.  The  uttermost  that  might  be  con- 
ceded under  such  purity  clause  would  be  tho  claim  to  purchase  the 
same  iinnuinities  ihrough  Kpecial  treaty,  upon  like  terms  with  those 
agreed  upon  between  the  United  States  and  tho  Hawaiian  Islands. 
JSnt  this  is  in  the  nature  of  the  case  impossible.  Those  concessions  by 
the  United  States  which  are  of  the  greatest  value  to  the  islands  under 
this  treaty  wouUl  bo  of  no  value  whatever  from  ottier  powers,  whose 
great  distance  from  tho  best  markets  for  island  i>roducts  would  be  as 
eflfectnal  a  Ijar  to  the  enjoyment  of  reciprocity  as  a  prohibitory  edict. 
The  etlect  of  such  an  arrangement  would  be,  if  attempted  with  other 
Iiowers  on  the  ssime  basis,  that  the  United  States  would  remit  some 
millions  of  duty  on  island  products  during  the  seven  years,  in  order 
that  other  nations  might  not  pay  duty  to  Ilia  Hawaiian  Majesty  on 
goods  brought  here  to  compete  with  American  products. 

"  This  is  the  precise  thing  the  treaty  does  not  intend.  Its  intention 
is  to  secure  exclusive  benefits  to  botli  contracting  parties  through 
special  privileges  granted  by  each  to  the  oilier.  To  admit  the  claim  of 
a  third  party  to  come  in  and  enjoy  all  the  benelits  conceded  by  both 
l>rincipals,  without  any  payment  in  ctjuivalent  special  privileges  to 
either,  would  be  an  uni)rcce<lcntcd  thing. 

"  It  would  be  strange  if  the  Hawaiian  (Jovernment  and  people  should 
fail  to  take  in  the  advantages  securetl  to  them  by  the  treaty,  and  should 
snJler  its  integrity  to  be  impaired.     While  1  cannot  believe  thai  there 
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it*  real  danger  oi'siu-ii  u  rosult>  yet  there  arc  circumstances,  not  neces- 
sary to  detail  |»articularly,  which  may  excuse  this  friendly  and  caution- 
ary mention  of  some  of  the  rights  an*!  i>riviloge8  of  the  United  States 
under  the  treaty." 

"Whik-  this  Government  cannot  agree  with  that  of  Mexico,  that 
untler  the  provisions  of  the  most  favored  nation  clause,  another  nation 
iK'comes  entitled  to  prhileges  granted  by  a  reciprocity  treaty,  still  as 
I  here  are  various  considerations  aOVctinj?  the  tfueslroa  as  now  presenti'd, 
I  content  myself  with  ii  com teons  dental  tltat  the  most  favored  nation 
clause  applies  to  reciprocity  treaties,  without  now  entering  into  any 
argument  on  the  subjecf 

Mr.   FrelinglmvBiji,  Poc.  of  Stale,   i(*  Mr.  Romero,  May  2,  18Si,     MSS.  N'oIob. 
Spniu. 

*'  Mr.  Reed's  Ko.  1203,  of  the  10th  instant,  informs  the  I)e|>artnient  of 
an  interi>elIation  made  in  the  Senate  by  the  Marquis  de  Muros  in  regard 
to  the  prospect  of  negoliatlona  between  Spain  and  the  United  States 
for  a  commercial  treaty,  ami  the  respon.se  of  the  minister  of  state  1  here- 
to. It  appears  that  Senor  Elduayen  deems  a  speeially  favoring  treaty 
impracticable  at  present  in  view  not  only  of  the  distressing  condition 
of  the  Antillean  finances,  but  because  he  hoMs  that  other  nations  hav- 
ing  the  most  favored  [nation]  clause  in  their  treaties  with  Spain  would 
be  entitled  to  all  the  benefits  of  any  special  arrangement  with  the  United 
States. 

"The  minister's  stateraeuta  cannot  have  failed  to  impress  you  with 
some  surprise.  Yon  are  aware  that  this  Government  has  always 
assumed  that  Spain  held  the  same  view  as  ourselves  respecting  the 
effect  of  a  recii>rocity  treaty  in  connection  with  the  most  favored 
nation  clause  in  other  treaties.  This  country  has  that  clause  in  many 
of  it*  compacts  with  foreign  states,  but  it  has  never  occurred  to  them 
or  to  ns  to  suppose  that  we  were  thereby  constrained  to  grant  to  those 
treaty  powers  without  e«|uivaleiit  the  privileges  which  we  had  by  special 
engagements  stipulated  to  concede  to  countries  like  Hawaii  uud  Cannda, 
for  a  valuable  consideration.'- 

Mr.  Fruluigbiiyacn,  Sec.  of  State,  to  Mr.  YosUr,  Jiiuo  28,  IA84.     M89.  Inst., 
Spaiu. 

"I Lad  the  honor  to  receive  in  due  season  your  note  of  June  10  last, 
touching  the  application  of  the  provisions  of  the  fourteenth  section  of 
the  shipping  act,  approved  June  iiG,  18S4,  in  respect  of  the  collection  of 
tonnage  tax,  to  vessels  of  Belgium  coming  from  ports  of  that  country  to 
iwrts  of  the  United  States,  under  the  '*  most  favored  nation"  clause  of  the 
existing  tre^ity  of  1875  between  the  United  States  and  Belgium. 

"The  import^iuce  of  the  rpiestions  involved  in  the  claim  of  the  Belgian 
Government,  and  in  likeclaim.s  preferrcil  by  other  Governments,  hiva  led 
to  ihe  submission  of  the  entire  subject  to  the  Judgment  of  the  Attorney* 
General. 
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"The  coTidasions  of  the  Department  of  Jiisluf.  allrr  u  <'ari'ful  exaia* 
ination  of  tlie  preuiises,  are  that — 

*"Tlie  discrimination  as  to  tomiuge  iliity  in  favor  of  vessels  sailing  fron 
tlie  regions  mentioned  in  the  act,  and  entered  in  our  ports  is,  I  thinkJ 
purely  geographical  in  character,  inuring  to  the  advantage  of  any  vessel 
of  an^  power  that  may  choose  to  fetch  and  carry  between  this  countr 
and  any  port  embraced  by  the  fourteenth  section  of  the  act.  1  see  n<i 
warrant,  therefore,  to  claim  that  there  is  anything  in  the  *♦  most  favored 
nation"  clause  of  the  treaty  between  this  country  and  the  powers  meu^ 
tioned  that  entitles  them  to  have  the  privileges  of  the  fourteenth  section 
extended  to  their  vessels  sailing  to  this  country  from  ports  outside  of  tb^ 
limitation  of  the  act.' 

*'  These  conclusions  are  accepted  by  the  President,  nnd  I  have,  aceor 
ingly,  the  honor  to  communicate  them  to  you  as  fully  covering  the  point 
presented  in  your  note  of  the  I9th  of  June  last.'' 

Mr.  Bayjird,  800.  of  Stiite.  to  Mr.  De  Bouridor,  Nov.  7.  IftS.    MS8.  Imit.,  Hul>iltiii 
For.  Rd.,  1885.   See  Mr.  Bayard,  8eo.  of  Stat*,  to  Mr.  Tree,  Aug.  1,  lli<85;  ibk 

"In  its  commercial  aspects  the  expediency  of  an  unqualitled  tavor 
nation  clause  is  questionable.  The  tendency  is  towards  its  formal  qoalF 
flcation,  by  recognizing  iu  terms  (what  most  nations  hold  in  fact  and  in 
practice,  whether  the  condition  be  expressed  in  the  clause  or  not)  that 
propinquity  and  neighborliue.ss  may  create  sjiecial  an<l  peculiar  terma 
of  intercourse  not  equally  open  to  all  the  world  ;  or  by  providing  thti 
the  most  favored  treatment,  when  based  on  special  or  reciprocal  cot 
cessions,  is  only  to  be  extei»ded  to  other  powers  on  like  conditions. 

"You  will  doubtless  have  understood  that  where  the  words  ^qualified' 
and  •unqualirted'  are    •     •     •     applied  to  the  most  favored  nation 
treatment,  they  are  used  merely  as  a  convenient  distinction  betweeq 
the  two  forms  such  a  clause  generally  assumes  in  treaties,  one  contaii] 
ing  a  proviso  that  any  favor  granted  by  one  of  the  contracting  partic 
to  a  third  party  shall  likewise  accrue  to  the  other  contracting  partyi 
freely  if  freely  given,  or  for  an  equivalent  if  conditional — the  other  not 
80  amplified.    This  proviso,  when  it  occurs,  is  merely  cxjilanatory,  in^ 
serted  out  of  fibundant  caution.    Its  absence  does  not  impair  the  niM 
of  international  law  that  such  concessions  are  only  gratuitous  (and  1 
transferable)  as  to  third  parties  when  not  based  on  recii)ro<;ity  or  niB 
tually  reserved   interests  as  between  the  contmcting  parties.    Thl 
ground  has  been  hmgan<i  consistently  ma'ntained  by  the  United  Stated 
It  was  held  by  two  of  my  predecessors,  Mr.  Clay  and  Air.  Livingston 
that  a  covenant  to  extend  to  third  parties  privileges  granted  to  a  mofl 
favored  nation  only  refers  to  gratuitous  privileges  and  does  not  cova 
privileges  granted  on  Ih*;  corniili<in  of  a  rrclpnua]  athaiit:iL'»\  /   r.^  ful 
a  consideration  expressed 

Mr    ltft.vrtr.1.    h.'c.  of  Stulf,  t**  .Mr,  Uiibbmii,  .Jul^  17, 
Sen  Mr.  buviirtl  lu  Mi.  Mftuniug,  Nov.  7,  ltW>.    Sii: 

MSS.  Douj.  Let.    See  nlftn  Mr.  Hfty  to  Cb«i  Liui  Pin,  Aof.  ^  Ibou,  i|0u4^ 
tn/va,  $  U4. 
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From  excessive  caution  the  limitation  "gratuitous" or  kimlredliruita 
tions  are  sometimes  inserted  before  -'fiivored  nation'*  i a  receut  treaties. 
But  this  does  not  in  any  way  derogate  from  tLe  iwsitiou  that  privileges 
transferable  under  tbe  term  ** favored  nation"  are  only  such  privileges 
as  arc  gratuitous. 

See  Liivrrence'B  Wheaton,  403. 

Kngagemeutsof  extrarlilioti,  whether  of  fugitives  fiora  Justice  or  from 
service,  stand  in  each  case  on  particular  stipulations  of  treaty,  and  are 
not  to  be  inferred  from  the  "favored  nation"  clause  in  treaties. 

0  Op.,  14H,  CusWng,  1853. 

Under  the  "favored  nation  "  claose  of  tLo  treaty  with  Hawaii,  the 
consular  courts  of  the  United  States  in  Honolulu  Lave  exclusive  right 
of  determining  disputes  among  the  crews  of  tbe  United  States  vessels 
in  that  port,  a  concession  of  this  kind  having  been  made  to  France. 

II  Op.,  508,  Rpei'<l,  18(j0. 

**  Eugageraenta  of  extradition  stand  uu  particular  stipulations  of 
treaty,  and  are  not  to  be  inferred  from  the  'favored  imtion^  clause  in 
treaties. 

''The  8th  article  of  tbe  convention  for  the  cession  of  Louisiana  pro- 
vided that  after  the  expiration  of  twelve  years  from  the  date  of  that 
treaty  the  ships  of  France  should  be  treated  upon  the  footing  of  the 
most  favored  nations  in  the  ports  of  the  ceded  territory. 

*'It  was  contended  by  France  that  this  was  an  absolute  agreement, 
irrespective  of  the  conditions  ui>on  which  favors  were  granted  to  other 
nations,  and  that,  therefore,  when  a  favor  should  be  granted  to  another 
))ation  for  a  couvsideration  (reciprocal  or  otherwise)  or  upon  a  condition, 
France  was  entitled  to  enjoy  the  same  favor  without  consideration  or 
eoudition.  This  was  denied  by  the  United  States.  The  claim  was 
abandoned  by  France  in  the  treaty  of  1831.*' 
Mr.  J.  C.  B.  Davi>4,  Notes,  &.o. 

VI.  SUBSKQUENT  WAR,  EFFECT  OF. 

§  135. 

As  a  general  rule,  subject  to  exceptions  in  peculiar  cases,  such  obliga- 
'  tions  of  treaties  as  are  transient  are  considered  as  dissolved  by  a  sub- 
Kcqnent  war  between  the  parties. 

Mr.  AdjOTiB.  Sec.  of  State,  to  Mr.  Rush,  Nov.  6,  1817.    M88.  lost,,  Ministers. 

"I  this  day  received  a  letter  from  O.  A.  Rodney,  the  Senator  from 
Delaware,  with  a  new  English  authority  against  the  doctrine  that  all 
treaties  are  abrogated  by  war.  It  is  the  opinion  of  Mr.  Fox,  expressed 
in  Parliament  in  the  debate  on  the  detlnitive  treaty  of  peuec  of  1783." 


0  Meoioire  J.  Q.  Atinma,  54. 
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The  treaty  of  1783,  so  far  as  concerns  boiiTKlarics  aiul  (i.slieries  and 
otber  national  privilcgres  and  rights,  was  not  abrogated  by  the  war  of 
1812. 

Mr,  J.  Q.  Ailams,  Tbo  Fisheries  nnd  IhoMiBsitwippi,  55 iT-    Ii\fra,  ^^  If^,  300 ff. 

"It  cannot  bo  necessary  to  prove  that  the  treaty  of  1783  is  not,  in  its 
general  provisions,  one  of  those  which,  by  the  common  un<lerstanding 
and  usage  of  civilized  nations,  is  or  can  be  considered  as  annulled  b^"  a 
hubseqnent  war  between  the  same  parties.  TosnppOsSe  that  it  is  would 
imply  the  inconsistency  and  absurdity  of  a  sovereign  and  indei)ciident 
state,  liable  to  forfeit,  its  right  of  sovereignty  by  the  act  of  exercising 
it  on  a  declaration  of  war." 

Mr.  Gallatiu  and  Mr.  Rn^h,  coLumisj^iutiers.,  1817,  qaottxl  iii  2  Lyman'«  Diploiti. 
U.  S.,  91.    Aod  SCO  raorc  fully  infra,  H  l-^*<>.  -V^- 

"A  State  of  war  abrogates  treaties  previously  existing  between  the 
lielligerents,  and  a  treaty  of  peace  puts  an  end  to  all  claims  for  indem- 
nity for  tortuous  acts  committed  under  the  uulhority  of  one  Govern- 
nieut  against  the  citizens  or  subjects  of  another,  unless  Ihey  are  i>ro- 
vided  for  in  its  stipulations.  A  treaty  of  peace  which  would  terminate 
the  existing  war  without  jnoviding  for  indemnity  would  enabU-  Mexico, 
the  ucknowledgcd  ih'btur,  and  herself  the  aggressur  in  the  war,  to 
relieve  herself  from  her  Just  liabilities.  By  such  a  treaty  our  citizens 
who  hold  just  demands  against  her  would  have  no  remedy  against 
eitlier  xMexico  or  their  own  Government.  Our  duty  to  these  citii:ena 
must  forever  prevent  such  a  peace,  and  no  treaty  which  does  not  pro- 
viib'  ami>le  means  <>f  discharging  these  demands  can  receive  n»y  sane- 
lion." 

PiwHidout  Polk,  Tliinl  Anncinl  Mc««ige,  1847. 

*'  Tlie  general  rule  of  international  law  is  that  war  terminates  all  sub- 
sisting  treaties  between  the  bellig»'rent  states.  Great  Britain  has  mai«i- 
tained  this  rule  to  its  utmo-.!  extent"  This,  however,  is  subject  to  the 
limitations  above  stated  as  to  treaty  of  1783. 

Mr,  JliuIiJiiiwD,  S>,ev,  of  .Stiih-,  lo  Mr.  PakeJibniii,  July  12,  Irt-lf..  MS8,  NoUii, 
Gr.  Rrit.  .Sv  Mr.  Bnynril,  iycv.  of  SL-itc,  lo  Mpjwih.  Li'limsin,  Jiiin?  23,  IHfCi, 
cilcd  in/ta,  $  KO. 

War  does  not  by  itself  abrogate  treaties  or  portions  of  treaties  which 
ve.st  rights  of  jir operty. 

Siuiniy,  Sec..,  r.  Now  Havrn,  8  Wheat.,  464;  Carncul  v.  Banks,  10  Wlu'iit.,  181. 
Sc4»  8cbo4iiier  Rapi<t,  I  Oatl..  30:<. 

Kent  (('ommentaries,  vol.  i,  page  -i'lO)  says:  "As  a  genersd  rule,  the 
obligations  of  treaties  are  <lissi])ated  by  hostilities.  But  If  a  tri^aty  con- 
tain any  stipulations  which  conterui»l;jte  a  state  of  (nture  war,  an<l 
make  provision  for  such  an  exigency,  they  preserve  their  force  and  ob- 
ligation when  the  rnptnn?  tuKes  place.     All  those  duties  of  which  the 
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exercise  is  not  uecessarily  suspeuded  by  the  war  subsist  in  tbeir  fnll 
force." 

Oa  the  question  of  tbe  effect  of  war  OQ  tr«atic«,  see  further  Field's  Int.  Code, 
$905,  oiling  Bluntscbli,  $  718;  Society,  JLc.,i\  Now  Haveiii,  8  Wheal., 
464;  debate  ia  the  House  of  Commons  oa  the  declaratiou  of  Paris  of  1856; 
dispatch  of  Mr,  Marcy  to  Mr.  Masou,  of  Dec.  8,  lb5G;  eneeobcs  of  Sir  George 
I^wis  aud  Mr.  Bright  of  March  11  aud  17,  1802,  and  of  the  Ear)  of  Derby, 
of  Feb.  7,  1862 ;  Phill.  Int.  Law,  iii,  app.  21 ;  Dana's  Wheaton,  Note  143, 
p.  352. 

Treaties  stipulatiug  for  a  [jenuaiieut  arraugeinent  of  territorial  and 
otLer  national  riglits  are,  at  raost,  suspeuded  durinp;  war,  and  revive  at 
peare,  unless  they  are  waived  by  the  i)arties,  or  now  and  repugnant 
stipulations  are  made. 

Society,  d^c,  r.  New  Uavcn,  8  Wheat.,  404.    Mr,  J.  Q.  Adnuie,  Tho  Fisheries 

and  the  Mississippi,  55/.,  infra,  {^  150,  300/, 
As  to  effect  of  war  ou  claims,  see  infra,  ^■j  '^40,  \VS7. 

In  Sutton  V.  Sutton,  1  li.  &  M.,  003,  tho  cinestiou  wliether  Aniericau 
snbjeeta  who  hold  lanrl  in  England  were  to  be  considered  in  re.spect  to 
such  lands  as  aliens  or  subjects  of  CJreat  Britain,  or  whether  the  war  of 
I.S12  had  determined  the  treaty  of  1701,  the  master  of  the  rolls  said: 
''Tho  privileges  of  natives  bcin;^  reciprocally  {fiven,  not  only  to  actual 
possessors  of  land,  but  to  their  heirs  and  assigns,  it  is  a  reascmable  con- 
struction that  it  was  the  intention  of  tho  treaty  that  the  operation  of 
the  treaty  should  be  ]>ermancnt,  and  not  depend  upon  the  continuance 
of  a  state  of  peace." 

'* Stipulations  which  relate  to  boundaries,  to  the  tenure  of  property, 
to  public  debts,  etc.,  and  which  are  iiermanent  iu  their  nature,  are  sus- 
I>ended  by  war,  but  revive  as  soon  as  hostilities  cease.  The  treaties  t>f 
]T8.'l  and  171I-1-  between  Uie  United  States  aud  (Ireat  Britain,  respecting 
eonli.sealiou  aud  alienage,  were  of  a  j>eriuanent  character,  and  tho  Su- 
l>ren)e  Court  held  that  they  were  not  abrogated  by  the  war  of  1312, 
although  their  enforcement  was,  for  the  time  being,  suspended.  Stipu- 
lations relating  to  prizes,  prisoners  of  war,  blockades,  contrabaud,  etc., 
are  unaflected  by  a  declaration  of  war  Ix'tween  the  contracting  parties, 
and  c^n  only  bo  annulled  by  new  treaties,  or  in  the  manner  provideu 
iu  the  instruments  themselves." 

1  Hal  leek's  Int.  Luw  (IJttkoi-'s  cd.),  24"J  ;  ciiinj;  I  Kriu  «(  loiu.,  l?i  ;  i  Jioiitoii'a 
Thirty  Years,  4>^ ;  li.is  v.  Tiogcy,  4  Dull.,  37. 

Vll.  SUBSEQUENT  ANXJiXATIOX,  EFFECT  OF. 
§  130, 

The  questions  arising  under  this  head  arc  noticed  in  a  prior  section. 

Supra,  ^  5.     8ec  al^)  infra,  t^  '^40. 

Aato  tfttatioaof  aiiDoxation,  eco  infra,  ^  154,  Kit. 
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VIII.  SUBSEQUENT  BErOLUTlOy,  EFFECT  OF. 

§137. 

Mr.  Haiuiltou,  wLeii  the  question  came  ui>  iu  t!ie  Caltiiiet  as  to  the  re- 
ception of  a  luinistLT  from  tbo  EepnbUcoi  France,  "carucstly  contended 
that  the  reception  should  be  qtialitieil  by  a  formal  declaration  that  the 
Government  of  the  United  States  reserved  for  its  future  decision  the 
question  whether  the  treaties  of  1778,  by  which  the  friendly  reh\tiou8 
between  the  two  countries  were  originally  established  and  bad  hitherto 
been  invariably  conducted  slionld  be  considered  as  still  in  force  and  bind- 
ing on  the  United  States.  This  jiroposition  he  endeavored  to  iiiistain 
by  a  long"  and  elaborate  argument  to  «how  that  in  consequence  of  the 
change  of  goveinnient  in  France,  and  other  considerations  much  dwelt 
on  by  him,  the  United  States  had  a  perfect  right,  if  they  thought 
proper  to  do  so,  to  renounce  the  treaty  with  France,  and  that  they  ought 
at  least  to  declare  the  operation  of  these  treaties  suspended  for  the 
present." 

3  Rives'  MadiBOU,  327.     For  Ilanultoii'i*  opinion,  sec  4  Uaui.  Works,  (ed.  1885), 
362. 

Mr.  Jefferson  iu  reply  rested  his  argument  on  the  position  "  that  the 
treaties  between  the  United  States  and  France  were  not  treaties  be- 
tween the  United  Slates  and  Louis  Cafiet,  but  between  the  two  natiouj* 
of  America  and  France  ;  and  tfie  nations  remaining  in  existence  though 
both  of  them  have  since  changed  tlieir  forms  of  govemmeut,  the  treat- 
ies are  not  annulled  by  these  changes." 

3  Rives*  MttdisoD,  3-20, 

i^Ir.  Jefferson,  iu  writing  on  April  28,  1793,  to  3Ir.  Madison,  said, 
*'  Would  you  suppose  it  possible  that  it  should  have  been  seriously 
proposed  to  declare  our  treaties  with  France  void  on  tlio  authority 
of  an  ill  understood  .scrap  from  Vattci,  and  that  it  should  be  necessary 
to  discuss  itt" 

Mr.  Madison,  on  May  8,  replied  as  follows: 

"  Peace  is,  no  doubt,  to  be  preserved  at  any  price  lljat  honor  and  good 
fiuth  will  permit.  But  the  least  departure  from  these  will  not  only  be 
most  likely  to  end  in  the  loss  of  peace,  but  is  pregnant  with  every  other 
evil  that  could  happen  to  us.  In  explaining  our  engagements  under 
the  treaty  with  France,  it  would  bo  honorable  as  well  as  just,  to  adhere 
to  the  sense  that  Koulii  at  the  time  hare  been  put  upon  ihem.  ♦  •  •  If 
a  change  of  government  is  an  absolution  from  public  engagements,  why 
not  from  those  of  a  domestic  as  well  as  foreign  nature;  and  what  then 
l>ecomcs  of  the  public  debts,  &c,  f  Iu  fact,  the  doctrine  woui<l  perpetu- 
ate every  existing  desftotism,  by  involving,  iu  a  reform  of  the  Govern- 
ment, a  destruction  of  the  social  pact,  an  annihilation  of  proiierty,  and 
a  complete  estabhshnient  of  the  state  of  nature." 

3  Riveif'  Madbon.  'XVZ.    'i'o  fame  effect,  wo  Mr.  JefTersou'si  opinioD,  of  April  28, 
XTITJ;  7  Jeff.  Works,  013. 

Mr.  Hamilton  (letter  to  President  Washington,  April  1,  1793,  (4 
Ham.  Works,  188.5,  70),  went  .so  far  as  to  argue  that  the  United  States 
were  bound,  by  tlie  principles  of  the  law  of  nations,  to  consider  the 
treaty  of  alliance  of  the  Araericau  colonics  with  France  as  suspeudcil  in 
consequence  of  the  deposition  and  execution  of  Louis  XVI,  with  a  right 
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to  renounce  the  treaties  if  such  further  changes  sbonkl  afterwaids  lake 
place  as  could  "  bona  JUU  be  pronounced  to  render  a  contiiiaance  of  the 
connections  which  render  them  disadvnntageous  or  dangerous." 

"In  conformity  with  this,  their  idea  of  the  defective  state  of  the 
national  authority,  you  were  desired  from  hence  to  suspend  further  pay- 
ments of  our  debt  to  France  till  new  orders,  with  an  assurunce,  however, 
to  the  acting  power  that  the  suspension  should  not  be  continued  a  mo- 
ment longer  than  should  be  necessary  for  ns  to  see  the  re-establishment 
of  some  person,  or  body  of  persons,  authorized  to  receive  payment  and 
give  us  a  good  acquittal  (if  you  should  find  it  necessary  to  give  any  as- 
surance or  exidanation  at  all).  In  the  mean  tiuio  we  went  on  paying 
up  the  four  millions  of  livres  which  had  been  destined,  by  the  last  cou- 
sUtateil  authorities,  to  the  relief  of  St.  Domingo.  Before  this  was  com- 
pleted we  received  information  that  a  national  assembly  had  met,  with 
full  powers  to  transact  the  affairs  of  the  nation,  and  soon  afterwards  the 
minister  of  France  here  presented  an  application  for  three  millious  of 
livres  to  be  laid  out  in  provisions  to  be  seut  to  France,  Urged  by  the 
strongest  attachments  to  that  country,  and  thinking  it  even  providential 
that  moneys  lent  to  us  in  distress  could  be  repaid  under  like  circum- 
stance.'*, we  had  no  hesitation  to  comply  with  the  application,  and  ar- 
rangements are  accordingly  taken  for  furnisliing  this  sum  at  epochs 
accommodated  to  the  demand  and  our  means  of  paying  it.  We  suppose 
this  will  rather  overpay  the  installments  and  interest  due  on  the  loans 
of  18,  G,  and  10  millions,  to  the  end  of  170L*,  and  we  shall  certainly  use 
oar  utmost  endeavors  to  make  punctual  payments  of  the  installments 
and  interest  hereafter  becoming  exigible,  and  to  omit  no  opportunity  of 
convincing  that  nation  how  cordially  we  wish  to  serve  them.  Mutual 
good  offices,  miitiml  afllection,  and  similar  i>rinciple8  of  government 
seem  to  destine  the  two  nations  for  the  most  intimate  communion;  and 
I  cannot  too  much  press  it  on  you  to  improve  every  opportunity  which 
may  occur  in  the  changeable  scenes  which  arejtassing,  and  to  seize  them 
as  they  occur,  for  placing  our  commerce  with  that  nation  ami  its  tie- 
pendencies  on  the  freest  and  most  encouraging  footing  possible." 

Mr.  Jefferson,  Sec.  of  State,  to  Mr.  Morris,  Mar.  lii,   179:$.     MSS.  iDHt.,  Bliu- 
wterH.     PriuU'd,  though  inacruratcly,  lu  'i  Ji'fl".  Works,  o'il,  5'J4. 

**  W©  have  already  referred  to  the  opposing  views  of  the  two  parties  in 
the  Cabinet  on  the  effect  of  tlie  change  in  the  French  constitution  on 
existing  treaties.  Jn  stating  his  opinion  the  Secretary  of  State  said  : 
*  1  con.sider  the  people  who  constitute  a  society  or  nation  as  the  source 
of  all  authority  in  that  nation,  as  free  to  tran.sact  their  common  concerns 
by  any  agents  they  think  proper,  to  change  these  agents  individually, 
or  the  organization  of  them  n\  form  or  function,  whenever  they  please. 
Con8equently  the  treaties  between  the  United  Stares  and  France  were 
not  treaties  between  the  United  States  and  Louis  Capet,  but  between 
the  two  nations  of  America  and  France,  and  the  nations  remaining  in 
existence,  though  Imth  of  them  have  since  changed  their  forms  of  gov- 
ernment, the  treaties  are  not  annulled  by  these  changes.'    Mr.  Jefler- 
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sou  combated  tlie  passage  from  Vattel  (Liv.  ii,  eU.  12,  §  191),  oq  whicb 
lb©  Secretary  of  the  Treasury  had  based  bis  argiuoerit  far  the  abrof^a- 
tion  of  the  treaties.  After  admitting  tliat  an  ally  remains  an  ally  of  the 
state  notwithstaiuliujj  llic  ebuiige  of  governnjent  either  by  a  nation  de- 
l)0sing  its  King  or  a  [leople  of  a  Ivepublie  driving  out  its  magistrates, 
aud  acknoAvledging  an  usurper,  the  author  had  added  :  ^U\  however,  tbi8 
change  renders  the  alliance  ustkss^  danfjeroufi,  or  dimgreeahle  to  the 
other,  it  may  renounce  it,  for  it  may  say  with  truth  that  it  would  not 
have  allied  itself  wilb  this  nation  if  it  had  been  under  the  present  form 
of  its  government.'  Mr.  Jeflerson  showed  that  Vattel,  in  this  phrase, 
was  not  sustained  by  other  writers  on  the  law  of  nations,  ])articularly 
(Jrotius,  ruilendorf  iind  Wolf,  tun-  with  the  general  tenor  uf  his  own 
work,  nor  had  itbeen  true  wimlil  it  have  been  applicable.  "  Who,^be  asks* 
*  is  the  Americau  who  can  say  with  trnth  that  he  could  not  have  allied 
himself  with  France  if  she  had  bccu  a  Kepublie  or  that  a  Ifepnblicof  any 
form  would  be  as  disagreeable  as  her  ancient  despotism  ?'  ileconehided 
that  Mbe  treaties  are  still  binding,  notwithstanding  the  change  of  gov- 
ernnicnt  in  France,  that  no  i)art  of  them  but  the  clause  of  guarantee 
holds  out  danger  even  at  a  distance,  and  conseijuently  that  a  liberation 
lro:n  no  other  part  could  be  prc*j>i  sed  in  any  case  ;  that  if  that  elanse  may 
ever  bring  dnnfjcr  it  is  neither  extreme  nor  imminent  nor  even  probable  j 
that  the  authoiity  for  renouncing  a  treaty  when  useless  or  disagreeable 
is  either  nii>niidcrstood  or  in  op|)ositton  to  itself  lo  all  other  writers, 
and  1<»  every  morai  feeling  ;  that  were  it  not  so  Ihose  treaties  are  in  fact 
neither  useless  nor  disagreeable.'  Tucker^s  Life  of  Jeflerson,  vol.  i, 
411,  4L'L"     «ee»Vra,§  148. 

"Mr.  Ilamiltoo,  atter  assuming  that  the  guarantee  applied  only  to  a 
defensive  war,  in  order  to  show  that  that  was  not  the  character  of  the 
one  in  whicli  France  was  engaged,  cites  from  BnilauuHpii ;  'We  must  say 
that  generally  the  Jirst  wlio  takes  up  arms,  whetlier  justly  or  unjustly, 
commences  an  ofllensive  war.'  (Hamilton's  Works,  vol.  iv,  .'Wi),  382. 
Answers  to  questions  proi>osed  by  the  President,  April,  17t>.'J.)  Even 
the  proposition  is  stated  in  a  gualitied  nuniner,  as  aitplying  en  general ; 
while  Irom  what  follows  it  is  apparent  that  liurlamaqui  means  to  give 
a  iletinitioij  referring  to  the  Toilitiiry  operations  of  a  war,  aud  not  af- 
h'cting,  in  any  sense,  its  political  or  moral  merits.  He  adds:  *Thoso 
who  regard  tlie  wonls  ofcmirtuarw^dQ  Oilions  term,  always  implying 
something  unjust,  ami  who  consider  a  defensive  icar  as  inseparable 
iVom  justice,  confuse  all  ideas  and  embarrass  a  matter  of  itself  suffi- 
ciently clear.'  (Priucipes  du  droit  politique,  part  iv,  cb.  3,  §  5,  p.  8U2.) 
The  correct  view,  and  which  accords  with  our  text,  is  thns  given  by 
KHiber:  *The  wAr  \s  di/ensirc  {bcllnvi  difenaivum)  ou  the  side  of  the 
party  which  only  desires  to  defend  Ms  rights,  in  order  to  obtain  security 
«»r  reparation  ;  offensire,  on  the  contrary  {helUtm  offeniiivum)^  on  the  side 
of  the  party  which  attempts  to  violate  the  rights  of  another.  This  de- 
nomination is  the  same,  wlietber  one  or  the  other  of  the  belligereuts 
has  commenced  the  hostilities;  for  the  war  is  not  the  less  <letensive,  if 
the  party  attacks  by  virtue  of  the  right  of  ]vrcvcntion,  this  right  being 
one  of  pure  defen.se,'  Droit  des  gens,  part  II,  tit.  2,  sec.  2,  cb.  1,  §  230. 
See  akso,  to  the  same  eflect,  Halleek's  int.  Law,  329. 

*'  Itwould  seem  atthisday  somewhat  extraordinary  that  the  establish- 
ment of  a  Kepublie  in  France  should  be  deemed  a  sntbcient  ground  for 
the  abrogation  of  our  treaties,  esi>ecially  as  they  had  for  their  avowed 
object  the  founding  of  republican  institutions  hero;  while,  as  is  stated 
by  Mr.  Wheaton  in  the  text,  *it  woidd  show  more  than  an  ordinary  de- 
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feet  oi*  uiidcrbtandiii^to  couibuud  n  war  defeiisivt*  iu  \t»  principles  with 
a  wiir  defensive  iu  its  o/JiTrtA/on«.  Where  attack  is  the  best  mode  of 
providing^  lor  the  defence  of  a  state,  the  war  is  defensive  in  principle, 
thoug:h  the  oj)eratiaii8  are  ofifensive.' 

*•  The  causes  whieh  led  to  the  wars  of  the  French  revolution  are  wetl 
exphiined  in  another  work  of  our  author  (IlJHtoj'y  of  the  Law  of  Xa- 
[ioiKs,  'Ml-:il2),  trom  which  it  will  appear  that  the  object  of  the  coali- 
lioiis  of  the  fireat  European  powern  aji^'ainst  France  wjis  a  restoration, 
conlniry  to  the  will  of  the  nation,  of  the  old  order  of  tilings,  and  that 
the  declarations  of  war,  on  her  part,  only  anticipated  the  action  of  her 
enemies.' 

*'A  proclamation  w-.w  issued  by  the  President,  April  2:3,  1793,  declar- 
ing that,  'Whereas  it  appears  tliat  a  state  of  war  existi*  between  Aos- 
Iria.  rnisaia,  Sardinia,  Great  IJritain,  and  the  United  Netherlands  on 
the  one  part,  and  France  on  the  other,  the  duty  and  interests  of  the 
United  Stales  require  that  they  shonlc],  with  sincerity  auil  good  faitli, 
jidopt  and  pursue  a  conduet  frieudly  anil  impartial  towards  the  bellig- 
erent powers.'  (I  Wait's  Am.  St.  l*ap.  44.)  Am  to  the  question  of  guar- 
antee, 'the  President  decided  that  a  minister  (should  be  received  on  the 
same  terms  as  formerly,  and  that  the  obligations  of  the  treaties  ought 
to  renniiu  in  fnll  force,  leaving  the  subject  of  guarantee  for  futnre  con- 

^Rideratiou,  aided  by  a  better  knowletlgeof  the  condition  and  prospects 
of  France/    Sparks's  Writings  of  Washington,  voL  i,  p.  48(i." 
Lnwrence'B  Wbcatoa  («d.  I8r>3),  49(M92.     For  Mr.  Hamiltou's  urgumout,  neQ 
^  more  fully  infra,  $  148.    As  to  this  **  gaorttutee,"  see  more  fully  it{fra,  Ji  148, 

f  248. 

Mr.  Uildreth,  of  all  our  historians  tbo  most  decided  iu  vindicating 
the  views  of  the  old  Federalists,  states  the  position  of  Hamilton  and 
Knox  as  follows:  "They  admitted  the  right  (►f  France  to  change  her 
government,  but  they  (piestioned  her  right  after  sneh  a  change  to  hold 
the  United  States  to' treaties  made  with  a  view  to  a  totally  difierent 
state  of  things,  and  which,  if  now  carried  out,  might  impose  obligations 
on  the  United  States,  and  expose  them  to  dangers  never  dreamed  of 
when  the  treaties  were  made." 

4  nildrrth,  U.  S.,4i:i,  414. 

Tor  Mr.  Hamilton's  p.'iniphlet  "  Pacifiotttf,"  aee  4  Ham.  Works  (ed.  l»i&},  IS.'). 

For  a  notice  of  bis  consequent  discuasion  with  Mr.  Madiaon,  seo  infra,  $ 

402 

**  1  have  read  youruotes  of  tho  8th  and  of  the  17th of  March  last,  and 
tlie  ijidosures  of  the  latter,  with  the  care  and  attention  which  I  tlesiro  to 
give  to  everything  written  nnder  the  instructions  of  your  Governuieut. 

**  By  selecting  and  separating  a  particular  fact  in  history  from  the 
other  facts  and  circumstances  with  whic^i  it  is  connected,  and  thus  con- 
sidering it  in  an  isolated  form,  it  is  possible  to  receive  entirely  erroneous 
impressions,  Such  an  impression  seems  to  have  been  formed  by  you 
in  consequence  of  a  partial  consideration  of  the  short  extracts  from  tho 
voluminous  correspondence  conducted  between  Uolland  and  the  United 
States  after  the  close  of  the  wars  of  Kapoleon,  which  are  inclosed  in 
your  note  of  the  17th  of  March. 

**  A  brief  review  of  the  history  of  the  commercial  relations  between 
the  ^o  countries  will  show  how  erroneous  this  impression  is. 
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"The  wise  foiicdera  of  this  Government,  even  before  the  national  iu 
ilopendencp  was  achieved,  recognized  tbe  importance  to  the  new  nation 
of  ealtivatiug  fiiendsliip  and  commercial  intercourse  with  the  Netber 
lands;  and  their  advances  in  this  direction  met  with  an  cqnal  consider 
ation  at  tbe  baud.s  of  the  States  General.  The  treaty  of  1782  between 
the  two  powers  is  declared  to  be  njade  Mbr  cstablisbiug  (bo  most  per- 
fect equality  and  reciprocity,  reserving  withal  to  each  party  tbe  liberty 
of  admitting  at  it^s  pleasure  other  natimis  to  a  participation  of  (be  same 
advantages/ 

"For  this  purpose  it  was  mutually  agreed  that  each  should  enjoy  foi 
its  subjects  and  citizens  in  the  ports  or  territories  of  tbe  other  all  rights, 
liberties,  privileges,  immunities,  and  exemptions  in  trade,  navigation, 
and  commerce  wbicli  are  or  should  be  accorded  to  tbe  most  favored  na- 
tions by  tbe  other,  aud  that  tbe  duties  or  imposts  imposed  by  each  open 
tbe  subjects  or  citizens  of  tbe  other  were  not  to  exceed  those  which 
were  or  might  be  imposed  upon  the  citizens  or  subjects  of  tbe  most  fa- 
vored nations.  In  other  words,  in  was  agreed  that  tbe  rights  of  each 
in  the  territories  of  the  other  in  these  resi)ects  should  be  measured  by 
the  largest  liberties  accorded  to  the  most  favored  nation. 

"The  iiower  with  which  tbe  United  States  contracted  these  relations 
is  described  in  the  treaty  as  *  their  Eigb  Mightinesses  tbe  States  Gen 
eral  of  the  United  NetherUnids.'  In  a  circular  letter  from  their  High 
Mightinesses,  addressed  to  the  States  of  the  United  Provinces,  dat(Nl 
tbe  10th  of  February,  1793,  they  describe  themselves  as  'a  pacific  Re- 
public,* and  llieir  priucipal  magistrate  is  styled  by  them  '  tbe  Stadt* 
holder  of  tbe  United  Netherlands,  of  whicli  be  is  not  the  sovereign,  but 
an  illustrious  personage,  attached  to  this  Kepublicby  eminent  dignities, 
with  which  lie  is  invested  under  the  sovereignty  of  the  states  of  the 
provinces,  tbe  union  «if  which  represents  the  sovereignty  of  the  con- 
federation.' 

"Hostilities  between  the  United  Provinces  and  France  broke  out  iu 
1793,  and  continued  with  varying  fortunes  until  December,  1705,  when 
the  Stadtliolder  abandoned  tbe  country.  Another  form  of  republican 
government  was  established  over  what  was  sul>stan( rally  the  same  ter- 
ritory, which  w;\s  styled  at  first  the  Republic  of  the  United  Provinces 
and  afterwarrl  the  Ratavian  Republic.  Tbe  revolutionary  government 
came  into  complete  possession  of  iiolilical  power,  so  far  as  related  to 
foreign  powers,  aud  was  recognized  by  many  of  the  other  powers, 
among  whom  were  tlie  United  States.  It  was  recognized  by  Great 
Britain  iu  the  treaty  of  Amiens,  to  which  it  was  a  party. 

"Subsequently  this  republic  became  a  monarchy,  with  a  Bonaparte 
as  king,  and  this  monareby  in  a  few  years  disappeared  in  its  turn,  and 
tbe  whole  territory  of  the  old  seven  United  Provinces  was  incorporated 
into  the  French  Empii-e,  and  disappeared  as  a  separate  nationality. 

"On  the  abdication  of  the  Emperor  Napoleon  tlie  allies  entered  into 
^  secret  treaty  at  Paris,  in  which  it  was  ngrced  that  tbe  establijihrocnt 
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of  a  just  bulnnco  nf  |>ower  in  Eurojie  required  that  HollnTiil  should  h^^ 
so  constitnted  as  to  be  enabled  to  support  lier  independence,  and  that 
therefore  Ux*  eon ntries comprised  between  the  sea, the  frontiers  of  France 
and  the  jSlense,  should  bo  given  up  forever  to  ndlimd. 

"  In  the  followinpr  year  this  secret  article  was  carried  into  eflect  in  the 
congress  at  Vienna.  The  sixtj'-fifth  article  of  the  general  treaty  of  nil 
the  powers  and  the  lirst  article  of  the  particular  treaty  respecting:  the 
Xetherlands,  alike  provide  that  the  old  United  Frovinccsof  the  Nether 
lamLs  and  the  former  LSelgic  provinces,  aod  certain  other  countries 
therein  designated,  should  form,  under  the  sovereignty  of  the  house  of 
Orange,  the  Kingthjm  of  the  Netherhin«l.s.  In  corifurniity  with  their 
practice  to  recognize  flcj'nclo  <  lovernments,  the  United  States  recogiii/ed 
this  political  change  and  entered  into  diplomatic  relations  with  this 
new  Government. 

"  During  these  frequent  pobticid  changes,  and  mainly  during  the  last 
two  years  of  the  reign  of  Louis  Donaparte,  several  vessels  of  tho  Uuite<l 
States  and  their  cargoes  were  seized  and  condemned  or  conliscated  in 
the  ])ort8  which  ha<l  before  then  formed  the  territorial  domain  of  their 
High  Mightinesses  thf  States-General.  When  peace  was  restored,  the 
United  States,  who  hud  not  been  parties  to  tho  dismemberment  or  to 
the  reorganization  of  ('(Hitinental  Europe,  made  application  to  tho  gov- 
ernment of  the  house  of  Orange  for  compensation  for  the  injuries  which 
their  citizens  had  suffered  in  this  way.  The  instructions  to  make  these 
representations  were  dated  the  0th  of  IMay,  1S15,  before  the  ditj  of  war 
had  ceased. 

*< A  long  discussion  ensued,  conducted  iu  lIoHand,aiHl  extending  from 
I8I5  to  IHL'O;  but  before  considering  it,  in  order  to  preserve  a  chrono- 
logical se(pienee  of  events,  I  must  refer  to  certain  events  which  to<)k 
place  in  Washington  in  181.1  and  ISIO,  and  whicli  weix^  referred  to  in 
my  uoto  to  you  of  the  19th  of  February  last. 

"The  negotiations  at  Washington  were  commenced  by  a  note  from 
Mr.  Changuion,  the  then  Dutch  ndnister,  to  INIr,  Monroe,  the  then  Sec- 
retary of  State,  dated  the  24th  of  February,  1815,  in  which  he  trans 
inltted  *  the  tlrst  overtures  which  he  was  instructed  to  make  in  order  to 
oj»en  negotiations  for  a  treaty  of  amity  and  couiuierce,'  anil  proposed 
•aj*  a  base  for  the  new  treaty  to  bo  conchnled  the  text  of  the  old  treaty 
concluded  in  1782,  with  the  exception  of  I  he  changes  made  necessary 
by  the  actual  circumstances.* 

"  Mr.  Monroe  replied  to  this  on  the  15th  of  April,  1815,  thus:  'The 
treaties  between  the  United  States  and  some  of  the  i>owers  of  Europe 
hating  been  annulled  by  canscs  pruccedin/j  from  the  state  of  Europe  for 
mme  time  pant,  and  other  treaties  having  expired,  the  United  States 
have  now  to  form  their  system  of  commercial  intercoui-se  with  every 
power,  BS  it  were,  at  the  same  time.  •  •  •  You  have  proposed  to 
foritt  a  new  treaty.    To  this  the  President  has  readily  agreed.    •    •    • 
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I  bave  assured  you  of  Iht^  willingness  of  the  President   to  make  llie 
ancient  treaty  l)etween  our  couiitrics  the  haais  of  the  proposed  oneJ 

*'  Not  lon^^  after  llie  receipt  of  this  loiter  Mr.  Chaiiiiuioii  wiis  recalled, 
and  after  tlie  lapse  of  some  moiitlis  Mr.  Ten  Cate  rephicHl  Itini,  Ooeof 
bis  early  siets  was  to  address  a  uote  to  tbe  Seeretary  of  Slate  (April  4, 
181G),  iu  which  he  said  that  he  'uoiieeived  it  proper  to  eomnmuicate  to 
Mr.  Monroe  the  intentions  of  the  Kiu^,  his  master,  respecting  theover- 
liues  made  by  Mr.  Changnion  for  the  purpose  of  consolidating  tho 
eoininercial  relations  between  the  countries  hrj  a  rcncic((l  or  a  modifica- 
tion of  the  treaty  of  commerce  of  1782-' 

'^Mr.  Monroe,  on  the  17th  of  Aiig:nst,  1816,  answered  this  note.  In 
hts  answer  he  says :  '  Mr.  Changnion  having  iutimatedj  by  order  of  his 
Government)  that  tho  treaty  of  1782  was  to  be  considered,  in  coDse- 
t|ueuce  of  the  events  which  have  occurred  in  Holland,  as  no  longer  in 
force,  and  having  iiroposed  also  to  enter  into  a  new  treaty  with  the 
United  Slates,  this  Government  has  since  conteraplated  that  result.  It 
is  presumed  that  the  ibrmer  treaty  camwt  he  revived  without  being  agaiu 
ralifled  and  exchanged  in  the  form  that  is  usual  in  such  cases,  and  in 
the  manner  prescribed  by  our  Constitution.' 

''To  the  note  containing  this  explicit  declaration  Mr.  Ten  Gate  re- 
lumed a  long  reply  on  the  Ifith  of  September,  1816.  As  this  reply  uu- 
doubtedly  exists  in  the  archives  of  the  legation  of  His  Majesty  the  King 
of  the  Netherlands,  in  Washington,  I  content  myself  with  saying  that 
it  does  not  controvert  the  formal  statements  of  Mr.  Monroe.  I  give  the 
extract  which  seeujs  most  dirertly  to  bear  upon  tlie  point  under  discus- 
sion :  ^  His  Majesty  ttill  undoubtedly  he  disposed  to  enter  into  the  vieita  of 
the  American  Government  tcith  regard  to  the  consoUdation  hy  some  means 
of  the  commercial  relations  betireen  the  two  states;  hut  in  expectation  ^f 
these  happy  results  His  Majesty  may  take  (hose  measure^^  on  the  other  liand^ 
which  appear  best  adapted  to  the  circumstances  of  the  moment,  and  to  the 
interests  of  the  navigation  and  commerce  of  his  suhjects,'' 

''■  Thus  the  status  of  the  treaty  of  1782  was  apparently  disposed  of  in 
Wasliington  in  accordance  with  suggestions  which  the  correspondence 
shows  originated  in  Holland.  This  disposition  would  probably  have 
been  regarded  as  final  liad  not  the  Dutch  Government,  in  the  discos- 
sious  which  took  place  soon  after  in  Ucdland,  denied  its  liability  for  the 
claims  already  referred  to,  and  asserted,  as  the  ground  of  discharge 
from  responsibility,  that  the  treaty  of  1782  was  not  in  force  in  Holland 
at  the  time  when  the  alleged  injuries  took  place. 

*'  Mr.  Monroe  had  by  this  time  become  President,  and  Mr,  John  Quincy 
Adams  hail  succeede<I  him  as  Secretary  of  State-  The  latter,  acting 
presumably  un<ler  the  directions  of  the  former,  finding  that  the  couces- 
Bions  to  the  wishes  of  the  Dutch  Government  which  the  United  States 
was  willing  to  make  in  1816  were  to  be  turned  in  1818  to  the  prejudice 
of  citizens  of  the  United  States,  who  had  suflered  grievous  injuries  in 
Holland,  endeavored  to  reopen  tliis question. 
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*'lt  wasiu  t'uis  eudcavor  tliat  the  instructions  wbicb  yua  Uava  qnoteil 
were  written  by  Mr.  John  Quiucv  Adams.  They  are  dated  the  li)th  of 
Angust,  1818,  butiiro  erroneously  printed  under  the  date  of  August  10, 
1824. 

*'The  couteutioD  of  the  United  States  in  this  correspondence  respect- 
ing the  treaty  of  1782,  and  respecting  the  coutinuity  of  the  politJeal 
organization  with  which  it  was  made,  is  stated  concisely  in  the  extract 
which  you  have  given  from  this  dispatch  of  !dr.  Adams,  and  I  therefoie 
<piote  it  again:  'The  rights  aud  obligations  of  a.  nation  [the  italics  are 
Mr.  Adams's]  in  regard  to  other  states  jire  independent  of  its  internal 
revolutions  of  government.  •  •  •  On  what  other  ground  is  It,  indeed, 
that  both  the  Governmeuts  of  the  Netherlands  and  of  the  United  States 
now  admit  that  they  arc  still  reciprocally  bound  by  the  engagements 
rtud  eutitlwl  to  claim  from  each  other  the  benefits  of  the  treaty  between 
the  United  States  and  the  United  Provinces  of  1782.  If  the  nations 
are  respectively  bound  to  the  stipulations  of  that  treaty  now,  they  were 
C(|uully  bound  to  them  in  1810,  when  the  depredations  for  which  indem- 
nity is  now  claime<l  were  committed;  and  when  the  iiresent  King  of  the 
Nelherhmds  came  to  the  sovereignty  of  the  country  he  assumed  with  it 
the  obligation  of  repairing  the  injustices  against  other  nations  which 
had  been  committed  by  his  predecessors,  however  free  from  all  partici- 
pation in  them  he  had  been  bimselfV 

"It  is  understood  that  the  Dutch  Government  denied  these  proposi- 
tions. 

<»The  Baron  de  Nazel,  in  his  letter  of  the  14th  of  June,  1819,  to  Mr. 
Everett,  speaking  of  the  uuiou  of  Holland  to  Franco,  says,  *  The  politi- 
cal existence  of  IloUantl  iras  then  Itrminated ;  and  again,  it  may  easily 
[be  shown  that  Holland  had  ceased  for  a  long  time  loform  an  independtni 
tate,  under  a  (}overnment  acting  for  itself  and  responsible  for  its  con- 
iduct.'  Again,  in  the  same  note,  he  says,  *Tlio  principle  that  the  present 
Goternment  of  the  Nvtharlands  is  responsible  for  all  the  ads  of  the  preced- 
ing Goi'ernnitnts  from  1705  to  181.'^,  is  one  irhich  the  King  cannot  admit 
•^rithout  restriction.  If  it  might  be  admitted  in  regard  to  a  succession  of 
[legitimate  Governments,  it  could  not  be  in  regard  to  a  Government 
established  by  violence,  and  which  was  not  itself  responsible  for  the 
,;ict8  to  which  it  was  forced  by  a  foreign  ustirjjerj  that  (he  political 
nullity  of  this  Goveniment  hatl  long  been  a  matter  of  public  notoriety.' 
This  was  understood  to  mean  that  there  was  no  recognized  responsibility 
in  the  new  Government  for  any  acts  of  the  Governmeuts  of  llolhitid 
which  existed  from  1795  to  1813,  a  period  (»f  eighteen  jears.  Unless  it 
means  that,  it  has  no  meaning. 

**  Again,  the  Baron  de  Nazel,  in  a  note  to  Mr.  Everett,  dated  the  4tli 
nf  November,  1819,  contends,  in  answer  to  a  citation  made  by  Mr. 
Everett  from  Pnftendorf,  that  theincori»orati<m  of  an  iudej)eudeut  statt 
iuto  the  territorial  domains  of  another  power  as  a  province  of  that 
J>Over,  works  »  dissolution  of  the  old  body-iwlitic,    JJefemng  to  the 
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citation  lie  &ays:  *  It  is  wished  to  use  it  iu  proof  of  iLe  position  tbat  a 
nation  i.s  not  affect ed  by  tlio  dianges  of  the  Government,  ajid  cannot  bo 
destroyed  but  by  i!ie  dissolntion  of  the  bodypolitie.  Pnflendorf  plainly 
excepts  the  ease  of  a  state  that  has  become  the  mere  piovhirc  of  another, 
and  this  case  is  precisely  Itiat  of  Holland,  by  its  incorporation  with 
France.' 

'* Finding  the  Government  of  the  NtMiii>rhMHl8  tirni  in  denying  the 
continuing  force  of  the  treaty  of  17S2,  the  then  Piesident  directed  in- 
.strnctions  to  be  sent  to  the  Minister  nf  the  United  States  at  The  Hagoe, 
not  to  press  the  claims  farther.  They  were  droiiped  an<!  most  of  them 
were  subsequently,  in  conforniily  with  the  sugges.tions  of  tlic  Dutch 
Government,  presented  for  payment  by  France  under  tlie  treaty  of  1832, 
and  were  allowed  and  paid.  And  llnis  the  opinions  of  the  Dutch  Gov- 
i>rnmcut  respecting  the  treaty  of  17vS2,  as  olVicially  r.ouveyed  to  Mr. 
Monroe  by  Mr.  Chauguion  iu  1815,  were  linally  enucnrred  in  by  the 
LTnited  States,  and  the  question  disposed  of,  as  it  was  supposed,  forever. 

"The  United  States  found  less  diflicuUy  in  accepting  the  Dutch  views 
in  regard  to  the  dissolution  of  tin?  obi  bidy-politic,  which  was  in  exist- 
ence in  1782,  as  they  found  the  new  body-politic  difl'eriug  from  the 
former  one  in  territory,  in  name,  an<I  in  form  of  government.  In  place 
of  the  Kepublic  of  the  United  Provinces,  they  found  the  monarchy  of  the 
Netherlands;  in  place  of  the  united  territories  of  the  High  Miglitinesses, 
they  found  the  domains  nearly  doubled  by  the  addition  of  Brabant  and 
P^'landcrs  and  part  of  Germany;  in  i»hice  nf  a  lioniogeueons  peojde,  with 
united  historic  associations,  they  found  a  political  baly,  avowedly  created 
by  the  great  powers  of  Europe  out  of  elements  that  di<l  not  exist  in  a 
national  organization  before  1815,  for  the  purpose  of  preserving  a  ficti- 
tious balance  of  power.  When  they  fiiund  this  new  I Mnly  politic  deny- 
ing (and  persisting  in  the  denial)  that  it  was  the  same  body-politic 
which  Lad  existed  under  anotlier  form  in  the  Batavinu  Republic,  and  in 
the  Bonaparte  Kingdom  of  IlctUand,  the  ll'nited  States  acce])ted  this 
view. 

<'In  the  opinion  of  the  President,  this  correspondence  between  Mr. 
Monroe  and  Mr.  Changuion,  talccn  in  conncctiim  uith  the  subsequent 
nctioD  of  the  Dutch  Government  in  denying  tliat  the  treaty  had  any 
valid  operative  force  during  the  long  period  of  eighteen  years,  wlien  its 
existence  would  have  been  of  advantage  to  the  United  States,  and  also 
iu  connection  with  the  acquiescence  of  the  Goverrmicnt  of  the  United 
St4ite8  in  that  action,  and  its  submission  of  the  rejected  ch»jms  for  com- 
liensation  from  Franco,  phices  beyond  doubt  tlie  fact  that  the  treaty  of 
1782,  tbr  a  period  of  over  fifty  years,  has  been  mutually  regarded  aa  no 
longer  in  force. 

"For  a  long  series  of  years  Holland  was  not  in  a  condition  to  execute 

her  part  of  the  engagements  of  that  treaty.     During  this  long  periml 

there  was  none  of  that  reciprocity  of  advantages  which  is  the  essence  of 

treaties  of  amity  and  commerce,  but  all  that  the  treaty  engaged  on  the 
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part  of  Hollaml  toward  the  United  States  was  withheld  and  denied  by 
the  Government  wljich  controlled  ber,  whieli  Govenmienl,  iievertlieless, 
had  the  attitude  of  separate  and  iutlepeinJent  existence,  autii  flnallj 
her  existence  as  a  state  was  extingiii^heil  by  her  actual  incorporation 
into  France  as  a  part  of  that  Empire. 

*"Eyen  if  there  were  not  this  overwhelming  proof  of  the  intent  of  both 
Governmeurs  I  could  not  concur  with  yon  in  the  opinion  that  the  resti- 
tution of  this  treaty  wouhl  bo  continued  by  the  doctrine  of  the  right  of 
postliminy.    That  right  beloui^s  to  t!je  state  of  war,  nnd  its  applica- 
^—  lion  is  confined  to  the  parties  belligerent,  or,  at  the  utmost,  to  them  an<l 
^B their  allies,  and  can  accrue  only  within  their  territory,  or  as  between 
^  them.     It  cannot  be  enforced  in  neutral  slates,  beenusc  the  neutral  is 
^  bound  to  consider  each  belligerent  as  equally  just  in  his  position. 
H     **In  the  wars  from  which  llolland  suffered  so  seyorely  dnring  the 
1      latter  part  of  the  last  and  the  beginning  of  the  present  centuries,  the 
^  United  States  were  neutral.    It  would  be  an  extension  of  the  doctrine 
^■wUieb  you  invoke  beyond  any  authority  which  I  can  find  to  apply  it  to  a 
^■power  which  had  maintained  the  position  which  Iho  United  States  ob- 
I  served  toward  ilolhuul  and  France  during  the  long  contest.    1  fail  to  find 
it  any  where  statetl  that  on  the  conclusion  of  a  peace  by  which  a  conquered 
country  has  regained  her  indepentlcnce,  the  ancient  treaties  of  tliat 
I       country  with  other  powers  are  thereby  necessarily  levived.    Indeed*  the 

I  course  pursued  by  Holland  and  Denmaik  in  the  treaty  of  July  10,1817, 
whereby  the  parties  agreed  that  the  stipidations  of  the  treaty  of  com- 
merce beJween  them  of  1701  shoubl  remain  in  force  until  there  should 
lie  an  arrangement  for  its  renewal,  would  seem  to  show  that  in  their 
I  joint  judgment  such  was  not  the  public  law  in  1817. 
f  **llappily,  however,  the  unmistakable  accord  of  tho  United  States 
and  Holland,  respecting  the  treaty  of  1782,  renders  further  discussion 
of  this  point  unnecessary. 
•*  Upon  the  pacification  of  Western  Europe  in  1*415^  and  the  creation  of 
the  Kingdom  of  tho  NetherlandSj  the  United  States,  finding  their  com- 
mercial treaties  with  the  states  in  Europe  which  had  been  at  warataa 
end,  provided  by  legislation  to  meet  tho  necessities  of  the  case,  and  for 

I  the  establishment  of  reciprocal  freedom  of  commercial  intercourse  with 
Ihose  states.     By  an  act  passed  on  the  3d  day  of  March,  1815,  they 
Abolished  all  discriminating  duties  on  vessels  and  on  goods,  the  produce 
or  manufacture  of  any  foreign  nation,  imported  into  tho  United  States 
»in  the  ve-ssels  of  those  foreign  nations  which  might  abolish  discrimi* 
Hating  or  countervailing  duties  to  the  disndvautago  of  the   United 
States. 
"This  act  subsequently  became  tho  subject  of  some  correspondence 
between  tbe  two  Governments.    A  negotiation  was  carried  on  at  Tho 
Hague,  in  which  both  parties  endeavored  to  agree  np<ni  a  new  treaty, 
with  the  old  treaty  of  1782  aa  the  basis ;  but  it  failed  from  causes  which 
not  necessary  to  dwell  upon,    It  is  worthy  of  note  in  this  connec- 
ts 
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iioii  iliat  after  tbe  objeutious  to  tlie  Dutch  coutentino  coucerDing  tbo 
treaty  of  1782  bad  becu  witbdrawu  in  1820,  Mr,  Adams,  referriug  to 
these  iiiisnccessfeil  negotiations,  instructed  Mr.  Evrrctt  (August  9,1823} 
that  *tbe  act  of  1815  wan  an  experimental  otfcr,  jnade  to  all  maritime 
nations.  It  was  in  tbe  course  of  the  .same  year  accepted  by  Great  Brit- 
ain, confirmed  in  tbe  form  of  a  convention.  A  .similar  ellort  wa.s  made 
with  the  Netherlands  in  1S17,  but  without  success;  but  the  principle  of 
cquali::ation  icas  vHtahliHhed  hij  corresponding  legishtiice  neU? 

"It  is  evident  from  this  that  the  officers  of  tbe  United  States  Lad 
reason  to  think  that  the  coraiuercial  relations  of  tbe  two  countries  at 
that  time  were  regnhited  not  by  treaty,  bat  by  reciprocal  legi.slalion, 
and  that  the  United  States  desired  to  have  the  basSis  of  that  legislation 
tbe  principle  of  ec]ualization.  Indeed,  as  early  as  tbe  5tb  of  March, 
1S18,  Mr.  Adams  informed  Mr.  Ten  Cate  that  'notwithstanding  tbe 
termination  of  tbe  conferences  between  tbe  plenipotentiaries  of  the  two 
Governments  without  succeeding  in  the  object  of  tbeir  meeting  by  the 
conclusion  of  a  new  treaty  of  commerce  between  tbe  two  nations,  the 
desire  of  the  Government  of  the  United  States  is  not  tbe  less  earnest 
that  the  commercial  intercourse  between  them  may  be  regulated  by 
principles  of  jjcrfect  reciprocity,  and  tending  to  promote  the  most  cor- 
dial harmony  and  friendship  between  them.' 

•'  Reciprocity  and  equalization  to  be  achieved  by  legislation,  were  at 
that  time  tlie  American  solution  of  perfiM-t  commercial  rehif  ions  between 
the  two  nations. 

"  I  am  not  aware  that  any  Dutch  otiicial  took  exceptions  to  this  plan, 
or  asserted  that  tbe  treaty  of  1782  was  in  force  with  the  *^  most  favore*! 
nations'  plan  as  its  basis.  Even  Mr.  Cbevalier  Bangemau  Iluygeus,  in 
his  note  of  November  11,  182f>,  quoted  by  you,  asserts  that  the  provis- 
ions of  the  treaty  were  *  suspemled  '  (Barou  de  Nazel  claimed  that  the 
suspension  lasted  eighteen  years),  and  the  whole  tenor  of  Mr.  nuygens^s 
note  shows  that  be  felt  that  there  was  no  mutual  act  of  the  two  Gov- 
enmients  by  which  it  couhl  be  shown  that  tbe  snspensiou  was  set  aside 
and  the  treaty  revived-  Else  why  does  he  speak  in  his  note  of  '  the 
existence  or  the  reneical  of  the  treat  if  of  1782,'  and  why  does  be  say  that 
'  it  would  certainly'  be  more  advantageous  to  the  two  nations  to  lett\e 
that  precarious  legislation  and  be  bumtd  by  liberal  and  reciprocal  conven- 
tions^^ 

"  In  1830  the  parties  left  '  precarious  legislation  ■  and  became'  Itound 
by  a  liberal  and  reciprocal  convention.'  In  tliis  instrument,  which  is 
declared  to  be  niade  because  the  parties  are  anxious  to  regulate  the 
commerce  an<l  navigation  carried  on  between  tbe  two  countries  in  their 
respective  vessels,  it  is  provided  that  goods  and  uuTchan^lise  of  what- 
ever origin,  imported  into  or  exported  from  the  ports  of  one  countr)* 
from  or  to  tlie  jmrts  of  tbe  other  (those  of  tbe  Netbei lands  being  con- 
lined  to  Europe),  shall  iii)y  no  hif^ber  or  other  duties  than  those  levied 
on  like  goods  and  merchandise  imported  or  exported  in  national  vessels  ; 
66 


CHAP.  VI.]         SUBSEQUENT  KEVOLUTION,  EFFECT  OF.  [§  137. 

thai  bounties,  drawbacks,  or  other  favorvS  in  either  state  ou  goodn  ex- 
ported or  imported  in  natioual  vessels  shall  be  also  granted  on  goods 
directly  exported  or  imported  in  vessels  of  the  other  country  to  and 
from  the  ports  of  the  two  countries;  and  IhiJt  tonnage  aud  harbor  dues, 
and  light  house,  salvage,  pilotage,  quarantine,  or  port  charges  .shall  be 
imposed  in  each  couutry  on  the  vessels  of  the  other  only  aa  imposed  in 
like  eases  on  national  vessels. 

"Again,  in  18o2,  the  two  powers  *  being  desirous  of  pladiuj  the  com- 
merce of  the  tico  countries  on  a  footing  of  greater  mutual  (iquaWtfy''  agreed 
ro  extend  the  provisions  of  the  treaty  of  is;3n,  so  that  its  pn»visious 
should  include  also  g<Hjds  and  merchandise  of  whatever  origin,  ia»iM)rted 
or  exporte<l  from  or  to  any  other  couutry  tbau  the  United  States  or 
Netherlands  respectively,  with  a  similar  extension  as  to  bounties,  <lra\v- 
baeks,  &C. ;  so  that  now,  by  treaty  as  well  as  by  legislation,  the  com- 
merce and  tradeof  eachof  the  two  countries  are  placed  u])on  that  footing 
of  ecpiabty  with  tliose  of  the  other,  and  upon  that  basis  of  complete  reci 
procity,  which  both  parties  have  ever  professed  to  desire,  an«l  which  the 
Cnitcd  States  sought  to  attain  by  reciprocal  and  equalizing  legislation. 
It  is  worthy  of  remarU  that  the  negotiators  of  the  tivaly  of  178:3  declare 
that  it  is  concluded  with  The  object  of  *estal)lishiug//(cw««^  perfect  equality 
and  reciprocity  for  the  basis  of  their  agreement,'  while  the  negotiators 
of  the  treaty  of  1852  declare  that  the  two  powers  were  then  desircmsof 
placing  the  two  countries  ou  a  footing  o^  greater  mutual  equality.  If  the 
treaty  of  17S2,  creating  *  the  most  jverfect  e(iualit\','  was  in  force  in  1852, 
why  should  the  luirties  have  thought  it  necessary  to  pntvith.^  for  an 
equality  greater  than  the  most  perfect  one  already  existing!  To  ask 
such  a  question  is  to  suggest  the  answer. 

"  It  was  because  the  treaty  of  1782  had  long  ceased  to  be  operative,  and 
iKJcause  the  mutual  commercial  relations  of  the  two  powers  which  each 
desired  to  increase,  and  to  remove  from  the  inflnen-^e  of  fluctuating 
legiiilatioii,  demanded  further  protection,  that  the  parties  concluded  the 
successive  treaties  of  1839  and  1852.  And  in  these  instruments,  intlu- 
ence<l  by  the  liberal  views  which  now  prevail,  the  parties  agree<l  to 
measure  the  equality  and  the  reciprocity  which  I  hey  desired  to  give 
each  to  the  other,  not  by  the  favors  which  they  might  grant  to  any  other, 
even  the  most  favored  nation,  but  by  the  impositious  to  which  the  na- 
tional vessels  of  each  were  subjected  in  its  own  ports.  It  seems  to  me 
that  an  agreement  which  goes  beyond  this  just  measure,  and  which  aims 

I  give  to  the  vessel  under  the  foreign  flag  a  preference  over  a  vessel 

litdi  carries  the  national  ensign,  is  founded  iu  injustice,  and  when  eu 
ced  can  only  tend  to  decrease  the  friendliness  and  cordiality  which 
commercial  treaties  hhouhl  aim  to  foster.    Happily  no  such  engagement 
exists  between  tho  United  States  and  the  Netherlands. 

*'Tlie  laws  of  the  United  States  impose  a  tonnage  tax  of  thirty  cents 
IMT  ton  on  the  lirst  entiy  or  clearance,  according  to  priority  of  a  vessel 
trom  or  to  lije  West  India  Islands,  the  British  ])rovinces  of  North 
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America^  Mexico,  or  any  port  or  place  south  of  Mexico,  down  to  aud  in- 
cluding Aspinwall  aud  Panama,  or  any  port  or  place  in  the  Sandwich 
Islands,  or  the  Society  Islands,  provided  that  no  tonnage  tax  has  been 
paid  on  such  vessels  within  one  year.  They  also  impose  a  tax  of  the 
same  amount  on  vessels  engaged  in  commerce  between  the  United 
States  and  foreign  ports  or  places  other  than  those  specified  above,  to  be 
levied  on  the  first  entry,  and  thereafter  on  each  entry  made  after  the 
expiration  of  a  year  from  any  previous  payment  of  the  dues. 

"All  vessels  of  the  commercial  marine  of  the  United  States  are  sub- 
ject to  and  pay  this  tax.  The  commercial  marine  of  Uollaud,  being 
placed  by  treaty  on  the  same  footing  with  the  commercial  marine  of  the 
tTnited  States,  is  subject  to  no  other  or  higher  duties  than  these,  but  is 
Hubject  to  these  tonnage  dues  so  long  as  they  shall  continue  to  be  im- 
posed by  law  upon  the  vessels  of  the  United  States. 

"If,  as  I  flatter  myself  has  been  shown,  the  treaty  of  1782  is  no  longer 
binding  on  the  parties,  their  commercial  relations  are  now  regulated  by 
the  treaties  of  1839  and  1852  only.  Neither  of  these  instruments,  how- 
ever, promises  to  place  the  vessels  of  Holland  in  the  ports  of  the  United 
States  on  the  same  footing  as  those  of  the  most  favored  nation.  When 
they  were  concluded,  Holland  probably  supposed  that  she  had  a  suffi- 
cient security  against  any  discrimination  in  the  stipulation  that  her  ves- 
sels were  to  have  the  same  treatment  in  our  ports  as  our  own.  At  that 
time  no  tonnage  duties  were  levied  in  the  ports  of  the  United  States. 
Events  have  since  occurred,  however,  which,  in  the  judgment  of  Con- 
gress, made  such  a  change  necessary." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  De  Westenberg,  Apr.  9, 1873.  MSS.  Notes,  Neth- 
erlands. For.  Rel.,  1873.  Od  this  topic  see  Mr.  J.  C.B.Davis,  in  "Notes 
to  Treaties,"  tit.,  Netherlands,  1782.    See,  also,  ivfra,  $  155. 

A  successful  revolution  does  not  relieve  the  country  revolutionized 
from  liability  on  its  prior  engagements  to  foreign  states. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bassott,  Feb.  21,  1877,  MSS  Inst.,  Ilayti. 

As  to  effect  of  rcvolntions  on  claini8,  see  ipjra,  sH  ii3fi,  240;  App.,  vol.  iii,  $  5. 

IX.     AliltOGATIOy  ItY  COXSEyr,  by  UEPUDJATION,  or  liY  CHANGE  OF 

CIliC  VMS  TAyCES. 

§  137a. 

A  treaty  may  bo  modified  or  abrogated  under  the  following  circum- 
stances : 

(1)  When  the  parties  mutually  consent. 

(2)  When  continuance  is  conditioned  upon  terms  which  no  longer 
exist. 

(3)  When  either  party  refuses  'to  perform  a  material  BtimalAiJoi 

(4)  When  all  the  material  stipulations  have  b 

(5)  When  a  party  having  the  option  electa  i 

(6)  When  performance  becomes  physicM^ 
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(7)  WLeu  a  state  of  things  wUlcli  was  tlie  basis  of  the  treaty,  and  one 
of  its  tacit  conditions,  no  longrer  exists. 

In  most  of  the  old  treaties  were  inserted  the  ^*^ clausula  rebus  sic  stanti- 
bus^^ by  which  the  treaty  might  be  construed  as  abrogated  when  ma- 
terial circumstances  on  which  it  rested  changed.  To  work  this  effect 
It  is  not  necessary  that  the  facts  alleged  to  have  changed  should  bo 
Fuaterial  conditions.  It  is  enough  if  thoy  were  stroDg  inducements  to 
the  party  asking  abrogation. 

The  maxim,  *'  Conventio  omnis  intdligUur  ribits  ftlc  atanlibiiK^'^  is  hehl 
to  apply  to  all  cases  in  which  the  leason  for  a  treaty  has  failed,  or  there 
has  been  such  a  change  of  circumstances  as  to  make  its  performjince 
impracticable  except  at  an  unreasonable  sacrifice. 

VVhort.  Com.  Ara.  Law.  ^  IGl.    See  infra,  $  IHS. 

*'  The  first  point  to  be  determined  in  this  inquiry,  is,  as  you  properly 
suggest,  whether  the  treaty  of  March  2<i,  1S33  [with  Siani],  is  super- 
seded by  the  subsequent  treaty  of  May  -U,  1850.  As  a  general  rule,  as 
yon  are  well  aware,  nnless  a  i>arti«;ular  contract  undertakes  to  abrogate 
all  former  contracts  between  the  parties,  it  oidy  vacates  siicli  portions 
of  former  contracts  as  are  inconsistent  with  its  terms.  Ihe  same  rule 
is  applied  to  statutes  coveiing  more  or  lC8»  the  ground  of  former  legis 
lation.  If  this  rule  be  applied  in  the  luesent  case,  then  the  clause  in 
the  treaty  of  1833  precluding  the  inqtortation  or  sale  in  8iam  (except 
to  the  King)  of  *  munitions  of  war '  is  still  in  force." 

Mr.  Bayartl,  Sec. of  State,  to  Mr.  rinlp,  J«n.  7,  IC^fi.     MSS.  Inst., Gr.  Brit. 

"The  Duke  (of  Wellington,  llien  i  rime  minister)  has  left  a  memo- 
randum on  the  cabinet  table  showing  clearly  from  treaties  that  this  (the 

\  overthrow  of  the  JJourbons  in  18IJ0)  is  not  a  case  in  which  we  were  bound 
to  interfere.  W'e  engaged  to  .suiqK>rt  a  constitutional  monarch  against 
revolutionary  movenjents,  but  the  monarch  having  violated  the  consli- 

■  tution  has  broken  the  condition/' 

2  Lord  EllcitbuTiMigli'o  Diiiov  &c.,  'M\,  eiiJrj  t.l"  Aiit;.  'JS,  lAM).     But  m'o  »upra^ 
«  i:i7. 

The  intention  to  abrogate  a  treaty  must  Tdninly  appear. 

Chin  A.  On,  im  re;  16  Fod.  Rep.,  506. 

As  to  nbro^aliou  by  subsequent  legii»l.ii  mhi,  m<'  i/yci,  yv  '•»"•  '*  t*^- 

tie  question  of  the  abrogation  of  the  treaties  with  France,  of  1778,  is 
nsideretl  tn/m,  §§  148,  24S.    At  present  the  following  notes  may  be 
I  sntUcient  to  exhibit  the  points  at  is.sue: 

The  act  '*annolIirig"  the  treaties  is  as  follows: 

"Whereas  the   treaties  ciuicluded  between  the  United  States  and 
I  France  have  been  re])eatedly  vic>latcd  on  the  part  of  the  French  Govern 
ment,  and  the  just  claims  of  tlie  United  States  for  rejniration  of  the 
injuries  so  committed  have  been  relused,  and  their  attemjds  to  nego- 
tiate an  amicable  adjustment  of  all  complaints  between  the  two  nations 
,  have  been  repelled  with  indignity  ;  and  whereas,  under  authority  of 
I  the  French  Government,  there  is  yet  pursued  against  the  United  States 
ra  system  of  ])redatory  violence,  infracting  the  said  treaties  and  hostile 
1  to  the  right.s  of  a  tree  an<l  independent  nation  : 

**  />c  1/  emuiM  by  the  Senate  and  House  of  Repreaentutire^t  of  the  United 
I  tS/rtfr*  of  America  in  ConQrens  «»«««/>/<?</,  That  the  United  States  arc  of 


§  137fl.] 


TREATIES 


[CHAP.  TI. 


rl«:ht  free«l  and  exonerak'tl  i'lom  the  f*tij>uliitions  of  tlie  treaty  and  of 
th«  eonsiilarconvriitioii  luTftofon?  condiKU'd  bctwt'en  tbe United ShiteH 
and  Francis  uud  tliat  the  same  sliuH  not.  beueefortb  be  regarded  a8 
legally  obligatory  on  the  Governfuent  or  citizens  of  the  United  States. 
"Approved  July  7,  1708." 

1  U.  8.  Stat.  L..  578. 

Thig  annulling:  sict,  however,  whatever  mip:bt  be  its  municipal  effect, 
by  itself  couW  not  jnternatioually  release  the  United  States  from  ita 
obi ffjat ions  toFniuee,     jSupj'a,  §  9  (last  clause). 

In  Chirac  v.  Chirac,  2  Wheat.,  2T2,  Marshall,  C.  J.,  said  that  there 
was  in  July,  1791)^  ^'  ik»  tr(»aty  in  existence  between  the  two  ntitiona." 
Thi.s,  however,  api>lie8  merely  to  the  mnnicipal  operations  of  tlie  treaty. 

The  act  of  Confi^ress  was  sustaioed  by  the  American  envoys,  in  a 
letter  to  the  French  envoys,  dated  at  Paris,  July  23,  18011,  on  the  groand 
of  luiiir  violation  by  France.  {Infra^  §  248.)  "  It  was  remarked  tbat  a 
hoaty^  beiiif;  a  nuitiial  compact,  a  palpable  vioJation  of  it  by  one  party 
did,  by  the  hiw  of  nature  and  of  nations,  leave  itojjtional  with  the  other 
to  rcTiounce  and  declare  the  same  to  be  no  lonprer  obligatory;  ami  that, 
tif  nccci^sity,  there  being  no  common  tribunal  to  which  tliey  could  a|i- 
[M'al,  the  remaining  party  must  decide  whether  there  had  been  such 
violation  on  the  other  part  an  to  justify  its  renuuciatiori.  For  a  wrong 
tlecision  it  would  doubtless  be  responsible  to  the  injured  party,  and 
rtiight  give  cause  ior  war;  bnt  even  in  such  case  its  act  of  public  re- 
nunciation, being  an  act  within  its  competence,  wouhl  not  be  a  void, 
but  a  valid  act,  and  other  nations  whose  rights  might  thereby  be  bene- 
ficially aftV'Cted  would  so  regard  it. 

"'That  it  had  becouie  impossible  for  the  United  States  to  save  their 
{'ommerce  from  the  depredations  of  French  cruisers  but  by  resorting  to 
ilefeDHJvc  measures ;  and  that  as,  by  their  Constitution,  existing  treaties 
were  the  supreme  law  of  the  laud,  and  the  judicial  department,  who 
musi  be  governed  by  them,  is  not  under  the  control  of  the  executive  or 
legislative,  it  was  also  impossible  for  them  to  legalize  defensive  meas- 
ures, incompatible  with  the  French  treaties  while  they  continued  to 
exist.     Then  it  was  that  they  were  formally  renounced.     •     •     • 

**To  the  still  further  suggestion  that  the  laws  of  natmns  admitted  of 
H  dissolution  of  treaties  only  by  mutual  consent  or  war,  it  was  remarked 
by  the  un<lcrsigned  that  their  conviction  was  clearly  otherwise,  and 
lliat  Vattel  in  ])articular,  the  best  approved  of  modern  writers,  not  only 
lu*]d  I  hat  a  treaty  violated  by  ont»  jiarty  nu'ght,  for  that  reason,  be  re- 
Ttounceil  by  the  other,  but  that  where  there  were  two  treaties  between 
the  same  parties,  one  might  be  rendered  void  in  that  way,  and  the  other 
remain  in  force;  when*as  when  war  dissolves,  it  dissolves  all  treaties 
between  the  parties  at  the  lime." 

MoKArM.  Ellswortli,  Davi«%  niul  Sfiirray  to  tho  Fronph  nrgotiatora,  .Inly  23, 1800, 
8«<n.  Ks,  I>oe.  102,  llHli  Cong.,  1st  sees,  pp.  G12,Ci;i.     See  infra,  ^  148. 

"  At  the  close  of  the  wars  of  Napoleon,  the  treaty  of  1795  with  Spain 
alone,  of  h11  of  the  commercial  treaties,  survived.  President  Madison 
contemplated  u.sing  the  opportunity  to  mould  all  the  treaties  of  this 
nature  into  a  general  .system.  Mr.  Monroe,  in  an  early  stage  of  negotia- 
tions with  Holland,  for  this  puriM»se,  informed  tho  Dutch  minister  at 
Washington  that  *  the  trcuti<'s  between  the  United  States  and  some  of 
the  powers  of  FHro|H»  havuig  been  annulled  by  causes  proceeding  froni 
the  state  of  Kumpi'  for  some  time  past,  and  other  treaties  having  ex- 
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pireil,  the  Uiiittid  States  Lave  now  to  foiiu  tlicir  system  of  coiumt'icial 
intercourse  witb  every  power,  as  it  were,  at  the  same  tiiue.'  Ditt  the 
only  general  commercial  treaties  which  Mouroe  fiucceeded  in  eoiidiid- 
ing,  either  as  {Secretary  of  State  under  Prejsident  Madison,  or  as  Presi- 
dent with  John  Quiucy  Adams  as  Secretary  of  State,  were  tlie  treaty 
of  1815  with  Great  Britain,  the  limited  arrangements  iikuIc  with  France 
iu  1822,  and  the  treaty  witb  Colombia  in  1824." 

Mr.  J.  C.  It.  Davis,  Notes.  &c.    See  infra,  $  161. 

The  treaty  of  Paris,  assented  to  by  the  congress  of  Vienna  (1814-'15), 
consolidated  Holland  and  Belgium,  hi  IS'ol)  the  live  lowers,  Avho  were 
parties  to  the  treaty  of  Vienna,  determined  (December  20,  1830)  that 
"in  forming,  by  the  treaties  in  question,  the  union  of  Belgium  and  Uol- 
land,  the  powers  who  signed  those  treaties  had  in  view  the  establish- 
ment of  a  Just  equilibrium  in  Kuro|»e,  and  the  assurance  of  the  main- 
tenance of  general  peace.  Unhappily  the  events  of  the  last  few  months 
have  shown  that  the  full  and  complete  amalgamation  which  the  powers 
desired  to  produce  in  those  countries  has  not  been  obtained ;  that  it 
woidil  henceforth  be  impossible  to  etleetuate  that  purpose;  that  rhus 
the  very  object  of  the  union  of  Belgium  and  IlolhiiNl  was  destroyed, 
anil  that  henceforth  it  becomes  indispensable  to  recur  toother  arrange- 
ments i!i  order  to  act'omplish  the  intention,  the  means  of  executing 
which  this  union  ought  to  serve." 

Abdy'B  Ktut  (187-),  r>2;  citing  Brit,  and  Tor.  St.  Pap.,  1830-'3l,  vol.  11),  y.  741). 

*' History  is  full  of  broken  guarantees  and  alliances,  and  of  disputes 
about  the  €a,tusfa:dcris,  which  have  not  arisen  from  b;id  faith,  nor  from 
the  common  uncertainties  of  language,  but  are  ])ecnliar  to  this  class  of 
compacts,  and  against  which  no  precision  of  phrase  can  ever  com- 
pletely join.  Multiply  engagements  as  you  will ;  elincb  them  firmly  as 
you  may  ;  but  never  count  on  them  to  make  a  nation  ilraw  sword  iu  a 
quarrel  it  deems  unjnst,  and  Inr  objects  in  which  it  is  Jo  have  nt>  share. 
The  successive  coalitions  against  the  first  Napoleon  showed  how  hard 
a  tiisk  it  is  to  induce  several  powers  to  act  steadily  together,  even  iu 
I  he  presence  of  a  general,  instant,  and  formidable  danger." 

Bernard  ou  Diplomacy,  83. 

"  In  1814  and  1815  a  set  of  treaties  were  made  by  a  general  congress 
of  the  states  of  Europe,  which  affected  to  regulate  the  external,  and 
some  of  the  internal,  concerns  of  the  European  nations,  for  a  time  alto- 
gether unlimited.  These  treaties,  having  been  concluded  at  the  termi- 
nation of  a  long  war,  which  had  ended  in  the  signal  discomfiture  of 
one  side,  were  imposed  by  some  of  the  contracting  iiarties,  and  reluc- 
tantly submitted  to  by  others.  Their  terms  were  regulated  by  the  inter- 
ests and  relative  strength  at  the  time  of  the  victors  and  vanquished, 
and  were  observed  as  long  as  those  interests  and  that  relative  strength 
remained  the  same.  But  as  fiist  as  any  alteration  took  place  in  these 
elements,  the  powers,  one  after  another,  without  asking  leave,  threw 
oflf,  and  were  allowed  with  impunity  to  throw  otl',  such  of  the  obliga- 
tions of  the  treaties  as  were  distasteful  to  them,  and  not  sullicieutly 
important  to  the  others  to  be  worth  a  fight  The  general  opinion  sus- 
tained some  of  those  violations  as  being  pertectly  right ;  and  even  those 
which  were  disapproved  were  not  regarded  as  Justifying  .a  resort  to 
war.     EnropQdid  not  interpose  when  Kussia  annihilated  Poland,  when 
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Prussia,  Austria,  jiihI  liuKsia  extinguisbed  the  Itepublic  of  Oracow,  or 
when  a  second  Bonaparte  mounted  tlje  throne  of  France.    •    •    • 

"Did  any  impartial  i>erson  Maine  rnissia  or  Austria  because,  in  1813, 
tbey  violated  tbo  treaties  wijjcli  bound  tbeni  to  the  tirst  Napoleon, 
and  not  only  did  not  figlit  in  bis  ranks,  as  tlieir  enHancmeiits  required, 
but  brought  their  whole  ujilitary  fiuce  into  the  (ield  against  hiui,  and 
pursued  him  to  Lis  destruction  J  Onj^ht  they,  instead  of  canceling  the 
treaties,  to  have  opened  a  negotiation  wilh  Napoleon,  and  entreated 
him  to  fjrant  them  a  voluntary  release  from  their  oblijjatious,  and  if 
ho  did  not  conjply  with  their  request  to  be  allowed  to  desert  him,  ought 
they  to  have  faithfully  fought  in  his  defense?  Yet  it  was  as  ttueof 
those  treaties  as  it  is  of  the  treaty  of  1850,  that,  disadvantageous  and 
dishouorabie  as  they  might  be,  they  had  been  submitted  fo  as  the  pur- 
chase  money  of  peace,  when  the  prolongation  of  war  would  have  been 
most  <lisastrous;  for  had  the  terms  been  refused,  Napoleon  could  with 
ease  have  conquerc^d  the  whole  of  Prussia  and,  at  least,  the  German 
dtmiinions  t>f  Austria,  which  is  considerably  more,  I  presume,  than  Enj^- 
lund  anti  France  could  have  done  to  Russia  after  the  fall  of  SebastO' 
l)ol.    •     •     • 

'*  What  means,  then,  are  there  of  reconciling:,  iu  the  greatest  practi- 
cable degree,  the  inviolability  of  treaties  and  tho  sanctity  of  national 
faith,  with  the  undoubted  fact  that  treaties  are  not  always  fit  to  be 
kept,  while  .yit  those  who  have  imposed  them  upon  others  weaker  than 
themselves  are  not  likely,  if  they  retain  contidence  in  their  own  strenglli, 
tn  grant  a  release  from  tliem?  To  ett'ect  this  reconcilement,  so  far  as  it 
is  capable  of  being  eflected,  nations  should  be  willing  to  abide  by  two 
rules.  Tiiey  should  abstain  from  imposing  conditions  which,  on  any 
just  and  reasonable  view  of  human  at!'uirs,  cannot  be  expected  to  be 
kept.  And  they  should  conclude  tiieir  treaties  as  commercial  treaties 
are  usually  eonclnded,  only  for  a  term  of  years.     •     •     • 

"  If  these  prineii»les  are  sound  it  remains  to  be  considered  how  tbey 
are  to  be  api)]ied  to  past  treaties,  which,  though  coutainingstipulatious 
whh'h,  to  be  h-gitiniate,  must  be  temporary,  have  been  conclinled  willi- 
out  such  limitation,  ami  are  afterwards  violated,  or,  as  by  Kussia  at 
present,  repudiated,  on  the  assumption  of  a  right  supericu"  to  the  faith 
of  engagements. 

"  It  is  the  misfortune  of  such  stipulations,  even  if  as  temporary  ar- 
rangements they  un'ght  have  been  justifiable,  that  if  concluded  for  perm- 
iineucy  they  are  seldom  to  be  got  rid  of  without  some  lawless  act  on 
the  part  of  the  nation  bound  by  them.  H^  a  lawless  act,  then,  has 
been  committed  in  the  present  instance,  it  does  not  entitle  those  who 
imposed  the  conditions  to  consider  tho  lawlessness  only,  and  to  dismiss 
the  nnue  important  consideratiun,  whether,  even  if  it  was  wrong  to 
throw  olf  the  obligation,  it  would  not  be  still  more  wrong  to  persist  in 
enforcing  it.  If,  thougii  not  fit  to  be  perpetual,  it  has  been  imposed  in 
l)erpetuit.v,  the  question  when  it  becomes  right  to  throw  it  off  is  but  a 
questi<ui  of  time.  No  time  having  been  lixed,  Kussia  fixed  her  own  time, 
rand  naturally  chose  the  most  convenient.  h>he  had  no  reason  to  believu 
lihat  the  release  she  sought  would  be  voluntarily  granted  on  any  condi- 
Hions  which  she  would  accei)t,  and  she  chose  an  oi>portunity  which,  if 
not  seized,  might  have  been  long  before  it  occurred  again,  when  the 
other  contracting  i»arties  were  in  a  more  than  usually  disadvantageous 
position  for  going  to  war," 

J.  S.  Mill  nu  "Trortty  Olili^-atiDn*,"  8  Fnitnigliliy  UivU\r,  N.  8.  (1870),  71.5/. 
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CHAP.  VI.]  ABROGATION.  [§  137a. 

The  folloiciug  is  a  memorandum  of  abrogated  treaties  of  the  United  States 

{not  including  claims  conventions). 
Alqibrs  : 

Tho  treaties  with  Algiers  are  rcpjarded  as  fenuinatcd  by  the  French  couquost  of 
1831. 
Belgium  : 

1845,  November  10.  Coinuierce  aud  uavlgation.  Termiaatod  August  20,  1858,  in 
accordance  with  Article  XIX,  by  uotico  given  by  Belgium  in  note  of  August 
20,  1857. 
1858,  July  17.  Comuiorco  aud  unvigntion.  Terminated  July  1,  1875,  by  uotico 
given  by  the  United  States  July  1, 1874,  in  accordance  with  the  joint  resolu- 
tion of  Congress  approved  Juno  17,  1874. 
18G8,  December  5.    Consular.   Terminated  January  1,  1880,  in  accordance  with 

Article  XVI,  by  notice  given  by  Belgium  January  1,  1879. 
18(58,  December  20.    Trade-marks.    Terminated  July  1,  1875,  with  the  treaty  of 

July  17,  1858,  of  which  it  formed  part. 
1874,  March  19.    Extradition.    Terminated  December  18, 1882,  in  accordance  with 
Article  XI  of  convention  of  Juno  13.  1882. 
Brazil  (see  infra,  $  143). 

1828,  December  12.    Commcrco  and  navigation.    Terniinalcd  December  12, 1841, 
by  notice  given  by  Brazil  March  20,  1840. 
Central  Aubrica  : 

1825,  December  5.    Comn:crcoand  navigation.    Terminated  as  respects  commerce 
and  navigation  by  its  own  limitation  August  2,  1838,  and  for  the  rest  by  the 
dissolution  of  the  federation  in  1839. 
Chili  : 

1832,  May  18.  Commerce  and  navigation.  Terminated  January  20,  le50,  by 
notice  given  by  Chili  January  19,  1849,  in  accordance  with  Article  XXXI. 

1833,  September  1.  Additional  to,  and  explanatory  of,  the  treaty  of  1832.  Ter* 
minated  January  20,  1850,  with  tho  treaty  of  May  1^,  18:52,  of  wliieh  it  formed 
part. 

CiiiN'A  (see  infra,  $  144) : 

18-14,  July  3.    Amity  and  commerce.    The  treaties  of  Juno  18  aud  November  8 
1858,  take  its  place. 
Colombia  (see  infra  $  145) : 

1824,  October  3.  Commerce  and  navigation.  Terminated  October  3,  183G,  by  its 
own  limitation. 

France  (see  infra,  UUSff): 

1778,  February  6.     Amity  and  commerce.    Terminated  by  act  of  Congress  ap- 
proved July  7,  1798.    (But  see  discussion  aupra  in  this  section,  and  infra, 
U  148,248.) 
1778,  Febrnary  6.    Alliance.    Terminated  as  above.     (Ibid.) 
1778,  February  6.     (Act  separate  and  secret.)   Terminated  as  above.    (Ibid.) 
1768,  November  14.    Consular.    T«>Tminated  as  above.      (Ibid.) 
IWK),  September  30.    Commerce  aud  navigation.    Terminated  July  31,  1809,  by 
its  own  limitation. 
Great  Britain  (see  infra,  ^  150  Jf) : 

1782,  November  30,  Peace ;  1783,  September  3,  Commerce  and  navigation  ;  1794, 
November  19,  Commerce  and  navigation ;  1797,  May  4,  Explanatory ;  1798, 
March  15,  Explanatory;  1802,  January  8,  Claims.  Held  by  Great  Britair 
to  have  been  terminated  by  war  of  1812.  (But  as  to  this,  see  aupra,  $  135.) 
1827,  September  29.  Boundary.  Treaty  of  1842  substituted, 
1854,  Jane  5.  Reciprocity.  Terminated  March  17, 1866,  by  notice  given  by  tho 
United  States  March  17,  1865,  in  accordance  with  the  joint  resolution  of  Cuur 
c;ress  approyed  Jannary  18,  }86&, 
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Great  Britain— Continaed. 

1862,  April  7.  Slave  trade.  Bight  of  search  and  detoution  therein  given  extended 
to  vicinity  of  certain  islands,  Febrnary  17,  1863.  Provisions  as  to  mixed 
tribunals  abolished  August  10, 1870.  Instructions  for  the  ships  employed  to 
prevent  the  African  slave  trade  modified  by  convention  of  Jnne  3,  1870. 

1871,  May  8.  Alabama  claims.  Articles  18  to  25  inclusive,  and  article  32,  rela- 
ting to  the  fisheries,  and  article  30,  respecting  the  transjrartation  of  mer- 
chandise terminated  July  1,  1885,  by  notice  given  by  the  United  States  Jnly 
2, 1883,  in  accordance  with  the  joint  resolution  of  Congress  approved  March 
3,  1883. 
Guatemala: 

1849,  March  3.    Terminated  November  4,  1874. 
Hanover : 

All  the  treaties  with  Hanover  are  regarded  as  having  terminated  in  consequence 
of  its  incorporation  into  the  Kingdom  of  Prussia  in  1866. 

Italy  (see  infra,  J  152) : 

1868,  February  8.    Consular.    Termiuatod  Sepi-erabcr  17,  1878,  by  notice  giv«n 
by  Italy,  September  15,  1880. 
Japan  (see  infra),  $  153) : 

1854,  March  31.    Such  of  the  provisions  of  this  treaty  as  conflict  with  those  of 

the  treaty  of  Jnly  29, 1858,  are  revoked  by  the  twolfih  article  of  the  latter 
treaty. 
1857,  June  17.    Terminated  by  Article  XII  of  the  treaty  of  July  29,  185P. 
1864,  January  28.    Commerce.    Terminated  July  1,  1866,  by  convention  of  July 
25,1866. 
Mexico  (see  infra,  $  154) : 

1828,  January  12.    Never  carried  into  operation. 

1831,  April  5.    Suspended  by  war  between  the  parties  in  1846-1847;  revived  May 
30,  1848,  with  some  exception,  by  article  17  of  the  treaty  of  February  2, 
1848;  article  33  abrogated  by  article  2  of  the  treaty  of  December  30, 1853 ; 
and  the  entire  treaty  finally  terminated  November  30, 1881,  by  notice  given 
by  Mexico  November  30, 1880. 
1868,  July  10.     Terminated  February  11,  1882,  by  notice  given  by  Mexico  Feb- 
rnary 10,  1881. 
Morocco  : 

1787,  January.    Terminated  January,  1837,  by  its  own  limitation. 
Nassau  : 

1846,  May  27.    Nassna  was  absorbed  into  the  Kingdom  of  Prussia  in  1846,  and  all 
treaties  with  it  are  regarded  as  terminated. 
Netherlands  (see  infra,  $  155) : 

1782.    (See  Mr.  Fish  to  Mr.  De  Westenberg,  April  9,  1873,  quoted  »upra,  $  137.) 

1855,  January  22.  Consular.  Terminated  August  20, 1879 ;  the  convention  of  May 
23,  1878,  took  its  place. 

Peru: 

1836.    (See  infra,  $  157.) 

1851,  July  26.    Terminated  December  9,  186:?,  by  notice  given  by  Peru  December 

9,1862. 
1870,  September  6.    Commerce  and  navigation.    Tcrmtnat«d  March  31, 18B6^  !ij 

notice  given  by  Pom  March  31,  1885. 
1670,  September  12.    Extradition.    Terminated  as  above. 
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PttUSfilA  (8*e  infra,  ^  140): 

1785,  Beptembvr  10.     Amity  iind  commorce.    Tcrmiuatcd  October,  I7U6,  by  its  own 

liDiitatioi). 
1799,  July  11.     Amity  and  cou>iu»tcc.     Teriniiiftted  Juao'/2,  1810,  by  its  own  limi- 
tatiou. 
Salvador: 

1860,  Jauuary  'i.     Comuierco  and  navigatiou.    Abrogated  by  artiole  38  of  treaty 
of  December  6,  1870. 
Sardinia  (see  in/ra,  $  160); 

It^Sa,  November  2G.    Coiniiierce  ami  imvigutioit  aud  separate  article.    Treaty  of 
1871  with  Italy  takes  its  place. 
Spain  (»ee  infra,  U  KU  ff.): 

1802,  August  11.     ClHims,     Annulled  by  article  10  of  treaty  of  February  22,  1810. 
SWEDK^  AND  Norway: 

1816,  September  4.    Torminate<l  by  its  own  terms. 
Tripoli  (sec  infra,  $104): 

1796,  November  -1.     Treaty  of  Jtiuu  4,  1805,  lakes  its  place. 
Turkey : 

{Hcei  infra,  ^  1{J5.) 
Two  Sicilies  (see  infra,  )  152) : 

184.'»,  December  1.    Commerce  and  naviyation.     Treaty  of  1855  takes  it«  place. 
1865,  January  13.    Neutral  rigbts.    Termiuated  by  absorption  of  the  Two  Sicilies 

by  Italy. 
1855,  October  1.    Commerce  aud  navigation  and  extradition,    Termiuutcd  by 
absorption  of  the  Two  Sicilies  by  Italy. 
Vknkzuela  (see  infra,  ^  105a): 

163C,  January  20.     Commerce  and  uavigatlon.    Termiuak-d  January  3,  lfl51,by 
uotice  given  by  Venezuela  iu  uot^j  of  November  5,  1849,  received  January  3, 

la'io. 

leoO,  August  27.     Commerce  and  navigation  aud  extradition.    Tormiimted  Octo- 
ber 22,  1870,  by  notice  given  by  Venezuela  October  22,  1809. 


X.  TREATIES,  ninCX  CONSTITUTIONAL,  ARE  THE  SUPREME  LAW  OF 
THE  LAND,  BUT  MAY  BE  MUNICIPALLY  MODIFIED  BY  SUBSEQUENT 
LEGISLATION 

§  138. 

*'  Treaties,  as  I  utiderstatul  the  Constitution,  arc  made  supreme  over 
the  coDstitutions  and  laws  of  the  particular  States,  and,  like  a  8ubse- 
qtient  law  of  the  United  States,  over  pre  existing  hiws  of  the  United 
States;  provided,  however,  that  the  treaty  be  wiihin  the  prerogative 
of  inakinp^  treaties,  which,  no  doubt,  has  certain  limits. 

'*  That  the  contracting  powers  ciin  annul  the  treaty  cannot,  I  preiiume, 
l>e  questioned,  the  same  authority,  precisely,  being  exercised  in  annulling 
as  in  making:  a  treaty. 

'*  That  a  breach  on  one  side  (even  of  a  siD|,de  article,  each  being  con- 
sidered as  a  condition  of  every  other  article)  discharges  the  other,  is  as 
little  questionable,  but  with  this  reservation,  that  the  other  side  is  at 
lil>erty  to  take  advantagt*  or  not  of  the  breach,  as  dissolving  the  treaty. 
Hence  1  infer  that  the  treaty  with  Great  Britain,  which  has  not  been 
annulled  by  mutual  consent,  must  be  regarded  as  iu  full  force  by  all  on 
yrbom  its  execution  in  the  United  States  depends,  until  it  shall  b^  do- 
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dared  by  the  party,  to  whom  a  rifrht  hiis  accrued  by  the  breach  of  the 
other  party  to  declare,  that  advaiitage  is  to  be  taken  of  the  breach,  aod 
the  treaty 'i8  annulled  accordingly.  In  case  it  should  be  advisable  to 
tako  advantage  of  the  adverse  breach,  a  question  may  perhaps  be 
Btartcd,  whether  the  power  vested  by  the  Constitution  with  respect  to 
treaties  in  the  President  and  Seuate  niakea  tliem  the  eonipeteut  judges, 
or  whether,  oh  the  treaty  is  a  law,  the  whole  legislature  are  to  judge  of 
its  annulment,  or  whether,  in  ease  tlie  President  and  Seuate  be  com- 
petent in  ordinary  treaties^  the  legislative  authority  be  requisite  to  an- 
nul a  tnnttf  tff  'peacv^  as  being  equivalent  to  a  declaration  of  war,  to 
which  that  authority  aloue,  by  our  Constitutioo,  is  coinpctout." 

Mr.  Macliaon  to  Mr.  Edmund  PenOleton,  Jan.  2,  1791.     I  Madison's  Work's, 524. 
See  Mr.  Jofibraon's  views,  tupra^  ^  131. 

*'  I  delivered  to  the  President  my  report  of  instructions  for  Cannichael 
and  SLiort  on  the  subject  of  navigatiou,  boundary,  and  conienerce,  and 
desired  him  to  submit  it  to  Hamilton.  Hamiltou  made  several  just 
criticisms  on  different  parts  uf  it.  But  where  1  asserted  that  the  United 
States  bad  uo  right  to  alienate  an  inch  of  lhe4erritory  of  any  State,  he 
attacked  and  denied  the  doctrine.  See  my  report,  his  uote,  aud  my 
answer.' 

Extract  lrt»m  Ji^UVrsons  Anu,  Maitli  11,  I'lhJ.    3  EamlaJi'i*  Life  of  Jefi'ersoD, 
55.     For  viowH  ot  Hamilloii  ami  Kiu^,  see  5  I^idgi-'s  Haiiiiltoii.  134,310. 

"  In  every  constitutional  Government  the  power  of  raising  aud  grant- 
ing money  is  vested  in  the  legislature;  that  of  making  treaties  in  the 
executive.  lu  every  such  Government  the  question  may  arise  whether 
the  treaty-making  power  is,  in  every  instance,  paramount,  aud  imposes 
on  the  legislature  the  <luty  (tf  granting  wJtliout  examination  the  money 
necessary  to  pay  the  subsidies  or  indemnities  jirumiscd  by  the  treaty; 
or,  whetber  thepoirer  of  granting  money,  vested  by  tbe  constitution  in 
that  body,  does  not  necessarily  imply  the  right  of  examining  aud  decid- 
ing each  case  according  to  its  original  merits. 

**The  present  Administration  of  the  United  States  is  of  oiiiuion  that 
here  the  treaty-making  power  is  paramount.  It  may  thence  have  been 
too  hastily  inferretl  that  that  power  was  in  Fiance  also  acknowledged 
to  be  supreme  and  to  pledge  absolutely  the  legislature  and  the  nation. 
There  may  be  in  tlie  Constitution  of  the  United  States  some  clauses 
not  to  be  fouml  in  that  of  France,  which  sustain  the  construction 
adopted  by  our  Fxecutive  Magistrate.  But  even  in  the  United  States 
the  question  has  beeu  considered  as  doubtful. 

"  Mr.  Madison's  resolution  of  the  year  IVM^  which  asserts  the  abstract 
right  of  the  House  of  Representatives,  was  adopted  by  a  majority  of  the 
Honse,  aud  remains,  unrepealed,  of  record  on  its  journal.  And  it  cau- 
not  be  denied  that,  during  the  sixteen  years  of  the  admini.stratiou  of 
Presidents*  Jefferson  ami  Madison,  that  was  the  avowed  construction  of 
the  Constitution  by  the  Government  of  the  United  States.  It  is  not 
necessary  hero  to  inquire  wliether  that  construction  is  correct  1  may 
not  be  an  impartial  judge  of  that  question,  aud  only  mean  to  show  that 
even  here,  it  is  one  on  which  oiiiuions  have  beeu  divided." 

Mr.  GftUatin  to  Mr.  Everett,  January,  1835.   2  Gallatin's  Writings,  479. 

"  The  non-compliauco  with  the  conditions  of  atreaty,  whether  i>rocecd- 
ing  from  the  executive  or  legislative  branch  of  Government,  does  not 
Alone,  and  when  neither  arising  from  a  hostile  spirit  nor  accompanied 
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with  insult,  afford  soeh  extreme  pronnd  of  coniplaifit.  as  to  impose  oq 
the  aggrieved  nation  the  necessity  of  considering  tbat  act  as  an  indig- 
nity, and  of  resorting  to  war  a.s  the  only  alternative  for  sustaining  her 
character.  The  refusal  of  the  British  Ilonse  ot  Commons  to  carry  into 
effect  the  eoininercial  treaty  of  Utrecht  with  France  has  uJready  been 
alluded  to,     I  beg  leave  to  remind  you  of  another  instance: 

'*  By  the  treaty  of  1704,  between  Aiuerica  and  England,  the  United 
States  bound  themselves  to  ]»ay  to  British  subjects  the  amount  of  Ihe 
British  debts  which  had  been  lost  by  reason  of  laws  passed  by  several 
States  in  contravention  of  the  provisioTis  of  the  treaty  of  1783.  And  it 
was  expressly  provided  by  that  of  1704  that  the  amount  thus  payable 
by  the  United  States  should  be  definitely  settled  by  a  joitit  conimission 
consisting  of  four  members,  and,  in  case  of  disagreement  between  these, 
by  a  ijfth  commissioner,  chosen  by  the  four  primitive  members  of  the 
board." 

Mr.  Gnllutin  to  Mr.  Everett,  Junuary,  1835.  2  Oallatiu'a  WritiDgs,  407.  Soe  6 
Jeff.  Worka,  557,  for  a  inemorandoni  of  Mr.  Jefferson,  dat«d  Mar.  I M,  IHKJ, 
as  to  tbe  power  of  a  treaty  to  luoitlfy  a  pre-existing  law. 

"  By  the  Federal  Coostitutiou  the  several  States  retaitied  all  the  attrib- 
"htes  of  sovereigfity  which  were  not  granted  to  the  General  Oovernment- 
The  right  of  regulating  successions  in  relation  to  tl»e  subject  in  qnestion 
is  not  among  those  conceded  rights;  consequently  it  was  reserved  to, 
and  is  still  vested  in,  the  several  States.  But  by  tlie  same  Constitntion 
it  is  provided  that  treaties  made  under  the  authority  of  the  General  Gov- 
ernment shall  be  the  supreme  law  of  the  land,  anything  in  the  consti- 
tution or  laws  of  a  State  to  the  contrary  notwithstanding. 

»'  Thi.s  very  brief  ex}M)sition  shows  at  once  the  cause  of  the  want  of 
comity  in  the  laws  of  the  United  States  to  which  you  advert,  and  indi- 
cates the  remedy  which  a  treaty  between  the  two  nations  would  eflect- 
nally  apply." 

Mr.  LivingstoQ,  Sec.  of  State,  to  Mr.  de  Sackeu,  Jiiiiel3, 1831.  MSS.  Notea,  For. 
Log. 

" The  Government  of  the  United  States  presumes  that  whenever  a 
treaty  has  been  duly  concluded  and  ratifled  by  tlie  acknowledged  au- 
thorities competent  fur  that  purpose,  an  obligation  is  thereby  imposed 
upon  each  and  every  department  of  the  Government  to  carry  it  into 
complete  effect,  according  to  its  terms,  and  that  on  the  performance 
of  this  obligation  consists  the  due  observance  of  good  faith  among 
nations." 

Mr.  LiviogstoD,  Sec.  of  State,  to  Mr.  Serurier,  Jnne  3,  1833.    MSS.  Notes. 

For.  Leg.    Swei  al»o  Mr.  McLane,  Sec.  of  State,  to  Mr.  Semner,  Sept.  5, 

1833;  ibiiL     But  hoc«  supra  ^  131a. 


**  From  the  beginning  and  Ihroagbout  the  whole  existence  of  the  Fed- 
eral Government,  it  [the  treaty-making  jtower]  has  been  exercised  con- 
■tautly  on  commerce,  navigation,  and  other  delegated  powders,  to  the 
almost  entire  exclusion  of  the  reserved,  which,  from  their  nature,  rarely 
ever  come  in  question  between  us  and  other  nations.    The  treaty-making 
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|F(»w^r  tins,  indewl,  t»p<=^ri  regarded  to  l»e  so  comprebeiisive  as  to  embrace, 
with  fpw  ^x<•^ptloTl«,  hII  (jnfRtiotis  that,  can  |)0iiAll»1y  arise  between  ns 
ntid  tithf»r  nfltiojifl,  and  which  cflti  only  bo  ndjnated  by  their  mataal  con- 
||^nt,  wht'thor  the  Aiibject'- matter  be  comprised  among  the  delegated  or 
thn  fpservf  d  powers.  So  far.  lndee<1,  is  it  from  being  true,  as  the  report 
supposes,  that  the  mere  faet  of  a  power  being  delegated  to  Congress  ex. 
etudes  it  frntn  being  the  subjeei  of  treaty  stipulations,  that  even  its  ex- 
etiisive  delegation,  if  we  may  judge  from  the  habitual  practice  of  the 
t4overnttietit,  does  tuit— of  whieli  the  power  of  appropriating  money  af- 
t\mls  a  striking  exntnpte.  It  is  expn*ssly  and  exclusively  delegated  to 
CHmprpss,  atid  yet  senreely  a  tM»aty  has  been  made  of  any  importance 
whieh  does  not  stipuhite  for  the  payment  of  money.  No  objection  has 
ever  been  inrtde  o\\  tids  neeiinnt.  The  only  question  over  raised  in  ref- 
etTitee  to  it  is,  whether  Congress  has  not  unlimited  discretion  to  grant 
«r  withhold  the  rtppropriatlon.'* 

Mf.  I'nilintiti.  P(>o.  or  Btntc,  to  Mr.  WhMiton,  Juno  H8, 1844.    MSS.  lust,  Pnissi&. 

"  The  rotistitutlou  is  to  prevail  owr  a  treaty  where  the  provisions  of 
the  o«e  in>me  in  eonfUet  with  the  other.  It  would  bo  difficult  to  find  m 
wpntrtble  lrtwy>M'  in  this  *^M»nt4y  who  w«>uld  not  yield  a  ready  assent  to 
this  ptx^i^wition.'' 

Ml-.  M«»vy.  BiH*.  t%f  8»A«vv,  trt  Mr.  MMon«  ^pt>  11,  1S54.    MSS.  In»U,  FniK«. 

"  In  wpty,  the  nndensignt^l  ha^ttMis  to  intonn  Mr.  Asparda  tfa«t  it  is 
Mie\>M  not  Wi  l>e  i»m|>et<^nt  to  the  t«>o«t^v>making  |iower  of  the  United 
Btates  to  enter  int»  sneh  an  engs^swnent  a^s  that  oontAined  in  the  twentr- 
fitV^i  ailii^W  of  the  <N>n\>^nt*on  <vn»clttd<vl  at  0<aracas  on  tbe  2inh  day  of 
PWsjvtemWv  by  the  ^lenipotontisries  of  Vemejcneila  and  tbe  United  States, 
Mr.: 

** '  \Vh<»never  one  of  the  eontraoting  parties  shall  be  engaired  in  war 
tvith  STtother  Rtsto.  no  eihj:en  of  the  oiber  ooTitratnang  pajty  shaJl  accojit 
a  'TommiRSTon  ai-  letter  of  marine  for  the  ymrpofte  of  a«siscing  or  co-op- 
<»rt»ting  liostilely  with  the  said  onemy  againfa  tJje  said  parry  «(♦  at  war, 
ntider  the  psin  ot  l>eing  eonaidered  a*  a  pirat*^.' 

"  The  l\>nstitntion  ol  the  United  :5it»tes  provides  that  Gougreas  shall 
♦•Aefine  and  pnnish  piraeies  af»d  felonies  (vimDiir.ti4d  on  tbe  high  aees.^ 
Although  several  oofiventioms  hsvi'  been  made  by  this  Government  with 
"fbifeign  <^overnment>».  aonx*  ol  whi<'li  still  e/mrinue  in  forw:.  containing, 
illiwibatanee.  the  stipnlationjust  qnore*!.  they  were  evidently  contracted 
llhp  an  oversight  of  oni'  oi"  the  provisions  ol  the  iUniKtitution — tht*  an 
l|M*&me  law  oi  this  eonnfn .  Tl»e  T^resident.  entertaining  thin  opiiiioit. 
-finnnot  eonsent  to  trnnsmii  the  eoirvention  negotiated  In  Mr.  Eames, 
"Wliit'h  in  all  other  respects  meets  witti  his  approval.  u>  th«'  Se^aU^  for 
^Mrt^lkstimi  without  preaentitig  to  that  lv>d\  hi^  olnection^  totht-  article 

'ito.«f  ^8I«I»,  to  Mr.  AtiHirAA.  Kov  U,  15i>4     lifib  Noteb.  VeiMs. 
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"  It  is  uol,  as  you  will  porcei ve  by  <ixaiuiiHiiK  IMr.  Droiiyu  ile  UHuys's 
dispatch  to  the  Count  de Sartiges,  the  applieatiou  of  the  'principle^  to 
the  particular  case  of  M.  Dillou  which  is  to  be  disavowed,  but  the  broad 
and  general  proposition  that  the  Constitution  is  paramount  iu  authority 
to  any  treaty  or  convention  made  by  this  Government.  This  principle, 
the  President  directs  me  to  say,  he  cannot  disavow,  nor  wonld  it  be 
candid  in  him  to  wirhhohl  an  expression  of  his  belief  that  if  a  case  should 
_ari8e  presenting  a  direct  contlict  between  the  Constitution  of  the  United 
States  and  a  treaty  made  by  authority  thereof,  and  be  brought  before 
^onr  highest  tribunal  for  adjudication,  the  court  wonld  act  upon  the  prin- 
ciple that  the  Constitution  was  the  paramount  law/' 

Mr.  Marcy,  Sec  of  State,  to  Mr.  Mmoii,  Jnn.  10,  1855.    MSS.  Inet.,  France. 

"  A  mere  declaration  by  a  congress  of  the  representatives  of  a  fevr 
powers  would  hardly  be  a  proper  instrument  to  send  to  the  Senate  for 
ratification.  If  it  came  from  each  Government  in  an  authentic  form  the 
diflBculty  might  perhaps  iu  that  way  be  got  over.  Then  it  would  assume 
the  character  of  a  contract,  and  a  treat}'  is  nothing  more.  I  do  not  see 
that  the  provisions  of  the  declaration  of  the  Paris  conference,  anieiided 
as  this  Government  has  proposed,  could  embarrass  the  Government  of 
the  Emperor  of  the  French  in  the  way  you  apprehend.  The  amend- 
ment does  not  require  France  to  go  aside  from  the  ileclaration  ;  it  goes 
a  little  beyond  that  declaration,  but  precisely  ii'  the  same  direction. 
The  proposed  treaty  would  contain  all  nf  tbe  ileclaration.  The  engage- 
ment of  the  luiperial  Government,  with  the  other  signatory  powers,  is 
not  to  negotiate  on  maritime  rights  without  embracing  the  principles  of 
the  declaratiou,  and  that  engagement  woultt  not  in  thesliglitest  degree 
be  departed  from  by  the  proposed  treaty." 

Mr.  Maroy,  Sec.  of  State,  to  Mr.  Masou,  Deo.  8, 1856.    MSS.  Inst.,  France. 

♦*The  estates  of  decedents  are  administered  upon  and  settled  in  the 
United  States  under  the  laws  of  the  State  of  which  the  decetlent  was  a 
resident  at  the  time  of  his  death,  and  on  this  account,  in  the  absence  of  ' 
any  treaty  regulations  on  the  subject,  interference  in  the  disposition  of 
such  measures  a«  may  be  prescribed  by  the  laws  of  the  particular  State 
in  such  cases  is  not  within  the  province  of  the  Federal  authorities.'' 

Mr.  Fish,  Sec.  of  SUte,  to  Aristarchi  B«y,  May  19,  li?74.    MSS.  Note*,  Turkey. 

"  Provisions  of  treaties  and  of  statutes  are  made  by  the  Constitution 
alike  the  supreme  law  of  the  land,  and  such  law  remains  iu  full  force 
and  equally  binding  until  repealed,  abrogated,  or  set  aside  by  compe- 
tent authority. 

**  But  it  is  difficult  to  deduce  from  the  Constitation  or  elsewhere  any 
standard  by  which  to  measure  the  relative  weight  to  be  accorded  to 
law,  when  made  by  the  negotiation  of  a  treaty,  over  that  made  by  enact- 
ing a  statute. 
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"  It  lias  been  behl  (juite  frequently  that  a  subsequent  treaty  snpcr- 
se<lcsanact  of  <'onfrres8  witb  wbich  it  isiii  conflict, as  iu  Waret.  Uylton, 
3  Dull.,  ID!)  J  Dean  ct-  dem.  Fbber  r.  Uarndeu,  1  I'aiue  C.  C,  55  ;  and 
tbe  converse  tbat  an  act  of  Congress  subsequent  to  a  treaty  must  be  en- 
forced as  tbe  snpreuielaw  of  the  land,  althougb  iu  violation  of  the  pro- 
visions of  the  treaty,  hns  been  held  quite  frequently.  (Taylor  v.  Mor- 
ton, li  Cnrtii]  0.  C,  454;  Kopes  t.  Clinch,  8  Blatdi,  304;  The  Clinton 
Bridge,  1  AVuolworth,  150;  The  Cherokee  Tobacco  Cases,  11  Wall., 
OIG.) 

'*  You  consider  the  decision  in  tbe  Cherokee  tobacco  cases,  however, 
ohitery  because  the  treaty  was  an  Indian  treaty.  Stitl  the  general  ques- 
tion was  distinctly  passed  on  by  the  court,  aud  no  such  question  was 
there  raised,  and  it  lias  been  decided  on  legal  authority  tbat  a  treaty 
with  Indian  tril«es  has  the  same  dignity  and  eflect  as  a  treaty  with  a 
foreign  power,  being  a  treaty  withiti  the  meaning  of  the  Constitution, 
anil  the  supreme  law  of  the  land.  (Turner  v.  The  American  Baptist 
Missionary  Union,  5  McL.  C.  C,  344.) 

**Mr.  Crittenden,  while  Attorney  General,  held,  in  reference  to  the 
Florida  claims,  that  'an  act  of  Congress  is  as  much  a  supreme  biAV  of 
the  hind  as  a  treaty.  They  are  placed  on  tbe  same  footing,  aud  no 
preference  or  superiority  is  given  to  the  one  over  the  other.'  (5  Op. 
Att.  Gen.,  345.) 

"In  the  general  discussion  of  the  question  in  the  early  cases,  such  as 
the  United  States  r.  The  Schooner  Pegg3',  1  Cranch,  103,  and  Fosters. 
Neilson,  2  Pet.,  253,  a  treaty  is  considered  as  equivalent,  not  superior,  to 
an  act  of  Congress. 

"Judge  Story,  too,  declares  that  treaties  are  subject  to  legislative 
enactment;  aud  Judge  Cooley,  in  his  edition,  and  iu  a  note  to  Judge 
Story^s  text,  states  the  rule  very  broadly  that  an  a«t  of  Congress  may 
supersede  a  jirior  treaty. 

**Iu  a  strict  legal  sense  tbe  diflBeulty  lies  in  considering  law,  when 
enactedt  regardless  of  the  method  of  enactment,  as  other  than  binding 
ill  the  highest  degree. 

'*  Of  course,  iu  .'^peaking  of  the  efifect  of  subsequent  legislation  upon 
the  provisions  of  a  prior  treaty,  I  refer  only  to  the  effect  in  the  country 
where  the  legislation  is  enacted,  and  upon  the  officers  and  people  of 
that  country. 

"The  foreign  nation  whose  rights  are  invaded  thereby  has  no  less 
cause  of  conqdaiot  and  no  less  right  to  decline  to  recognize  any  in- 
ternal legislation  which  presumes  to  limit  or  curtail  rights  accorded  by 
treaty." 

Mr.  Fiah,  Sco.  of  SUt«,  to  Mr.  Cnsbiog,  July  SO,  1876.    MSS.  loBt.,  Spain.    See 
mpra,  (  9. 

"The  result  of  several  Iat43  decisions  in  this  country,  as  well  as  two 
at  least  of  tbe  opinions  of  the  Attorneys-General,  seem  to  lead  to  tlie 
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conclusion  that  an  act  of  Congress  of  later  date  than  a  treaty, 
althougli  in  violation  of  its  terms,  must  be  obeyed  as  municipal  law 
withia  the  couotry,  altbougL  iu  no  maDncr  binding  on  tlie  foreign 
state,  and  altbougb  it  iu  no  manner  affords  a  sofflcient  excuse  for  a 
violation  of  treaty  provisions." 

Mr.  Fiati,  8«o.  of  Stat«,  to  Mr.  Cusbing,  Feb.  13,  1877  ;  udoptingsatne  tOAKine, 
July  20,  1M76.     MSS.  Inat.,  Spain.     Sots  nupra,  J  9. 

"  This  is  not  a  case  where  domestic  laws  override  the  provisions  of  a 
treaty,  but  where  a  treaty  depends  on  domestic  laws  to  give  it  eflfect; 
and  those  domestic  laws,  and  the  judjrment  interpreting  them,  must  of 
necessity  be  the  sol©  guidance  of  the  Executive  in  it,s  execution.  Al- 
though a  foreign  treaty  is,  by  the  Constitution  of  the  Uniteil  States*  in 
like  manner  with  acts  of  Congress  and  the  Constitution,  the  supreme 
law  of  the  laud,  yet  generally  it  does  not  execute  itself,  but  requires 
some  legislation,  especially  under  a  republican  form  of  government,  to 
carry  it  into  effect.  Chief  Justice  JIarshall  clearly  explains  the  rule 
as  to  the  relation  between  treaty  and  statutory  law,  when  he  says  that 
a  treaty  *i8  to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act  of 
the  legislature  whenever  it  operates  of  itself  without  the  aid  of  any 
legislative  provision.  But  when  the  terms  of  the  stipulation  import  a 
contract,  when  either  of  the  parties  engages  to  perform  a  particular  act, 
the  treaty  addresses  itself  to  the  political,  not  the  judicial,  department, 
and  the  legislature  must  execute  the  contract  before  it  can  become  a 
rule  for  the  court.'" 

Mr.  F.  W.  Seward,  Actiug  Stic,  of  Stute,  to  Mr.  Mendez,  June  28,  1879.     MSS. 
Notes,  Spain. 

A  treaty,  if  within  the  troaty-makiag  power,  overrides  State  legisla- 
tion. 

Waro  V.  HyltOQ,  3  Dall.,  199;   Fisher  r.  Haroden,  1  Paine,  55;  HHneiutein  v. 
Lynbam,  100  U.  8.,  483. 

The  execution  of  a  treaty  between  nations  is  to  be  demanded  from, 
and,  in  general,  superintended  by,  the  executive  of  each  nation,  and, 
therefore,  whatever  the  decision  of  the  court  may  be  relative  to  the 
rights  of  parties  litigating  befoi**  it,  the  claim  upon  the  nation,  if  an- 
8atistie<l,  may  still  be  asserted.  But  yet  where  a  treaty  is  the  law 
of  the  land,  and  as  such  atlects  the  rights  of  parties  litigating  in 
cx)nrt,  that  treaty  as  much  binds  those  rights,  and  is  as  much  to  be 
reganled  by  the  court  as  an  act  of  Congress ;  and,  although  restora- 
tion may  be  an  executive  act,  yet  to  condemn  a  vessel,  the  restoration 
of  which  is  directed  by  a  law  of  the  land,  would  be  a  direct  infraction 
of  that  law,  and  consequently  improper. 
IT.  8.  V.  The  Peggy,  I  Crancb,  109. 

The  convention  of  1800,  between  France  and  the  United  States,  ena- 
bling the  people  of  one  country  holding  lands  in  the  other  to  dispose 
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of  the  same  by  testament,  and  to  inherit  lands  in  the  other,  without 
being  natnralizcd,  has  been  held  to  dispense  with  limitations  in  a  state 
statute  on  the  alien  inheritance. 
Chirac  v.  Chirac,  2  Wheat.,  259. 

The  expiration  of  the  treaty  does  not  divest  rights  acquired  under  it. 

Ihid;  see  ivfra,  $  148a. 

Since  by  the  Constitution  treaties  made  in  pursuance  thereof  are  to 
be  the  law  of  the  land,  they  are  to  be  regarded  by  the  courts  as  equiv- 
alent to  a  legislative  act  when  they  operate  directly  upon  a  subject; 
but  if  they  merely  stipulate  for  future  legislation  by  Congress,  they 
address  themselves  to  the  political  and  not  to  the  judicial  department, 
and  the  latter  must  await  the  action  of  the  former. 
Foster  r.  Neil8on,2  Pet.,  2r)3. 

That  a  treaty  is  no  more  the  supreme  law  of  the  land  than  is  an  act 
of  Congress  is  shown  by  the  fact  that  an  act  of  Congress  vacates  pro 
tanfo  a  prior  inconsistent  treaty.  Whenever,  therefore,  an  act  of  Con- 
gress would  be  unconstitutional,  as  invading  the  reserved  rights  of  the 
States,  a  treaty  to  the  same  effect  would  be  unconstitutional. 

See  Prevost  v.  Greenaax,  19  How.,  7;  but  see  Mr.  Samner's  letter  to  Mr.  Fish, 
April  21, 1870 ;  MSS.  Dept.  of  State ;  cited  in  Mr.  J.  C.  B.  Davis,  Notes,  &o. 

But  while  such  a  treaty  may  be  inoperative  municipally,  it  may  in- 
ternationally subject  the  United  States  Government  to  foreign  claims 
based  on  its  non-execution. 
Supra,  $  9. 

A  treaty  executed  and  ratified  by  the  proper  authorities  of  the  Gov- 
ernment becomes  the  supreme  law  of  the  land,  and  the  courts  can  no 
more  go  behind  it,  for  the  purpose  of  annulling  its  effect  and  operation, 
than  behind  an  act  of  Congress. 

Fellows  V.  Blacksmith,  19  How.,  366, 372. 

Territory  acquired  by  treaty  or  conquest  is  subject,  so  far  as  concerns 
titles  to  property  and  prior  rights  of  status,  to  the  same  law  as  it  was 
subjected  to  before  the  transfer. 

U.  S.  V.  Moreno,  1  Wall.,  400.    Supra,  i^Zff. 

A  treaty  may  supersede  a  prior  act  of  Congress,  and  an  act  of  Con- 
gress may  supersede  a  prior  treaty. 

The  Cherokee  Tobacco,  11  Wall., 616.    See  Taylor  v.  Morton,  2  Curtis,  454;  The 
Clinton  Bridge,  1  Woolworth,  150. 

A  treaty  giving  the  subjects  of  a  foreign  state  (Switzerland)  the  privi- 
lege of  holding  real  estate  in  the  United  States  is  the  supreme  law  of  the 
land. 

Hanensteinv.  Lynham,  100  U.  S.,  483 ;  aff.  Chirac  v.  Chine,  SW**«* 
Caraeal  v.  Banks,  10  Wheat.,  181 ;  Frederickaon  v.  LoniaUng^fs 
infir^  «  163. 
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■       A  treaty  is  primarily  a  compact  Ix'tweeu  independent  nations  and 
H    depend«i«  for  iLe  enforcemeut  olMts  provisions  on  tlie  honor  and  tlie  in- 
terest of  the  GovernmcDts  which  are  parties  to  it.    If  these  fail,  its  in- 
P   fraction  becomes  the  subject  of  international  rectamatioTi  and  negotia- 
tion, which  may  lead  to  war  to  enlbrce  tlietn.    With  this  judicial  tribunals 
have  nothing  to  do.     But  a  treaty  may  also  eoufer  private  rights  on 
H    citizens  or  subjects  of  the  contracting  powers  which  are  of  a  nature  to 
I   be  enforced  in  a  court  of  justice,  and  which  furnish,  in  cases  otiierwise 
cognizable  in  such  courts,  rules  of  decision.    The  Coostitntion  of  the 

■  United  States  makes  the  treaty,  while  in  force,  a  part  of  the  supreme 
law  of  the  land  lu  all  courts  where  such  rights  are  to  be  tried.  In  this 
respect,  so  far  as  the  provisions  of  a  treaty  cau  become  the  subject  of 
judicial  cognizance  in  the  courts  of  the  country,  they  are  subject  to  such 
acts  as  Congress  may  pass  for  their  enforcement,  modification,  or  repeal. 

I  Head  Moaey  Cases,  112  U.  S.»  580. 

The  Stipulations  in  a  treaty  between  the  United  States  and  a  foreign 
nation  are  paramount  to  the  pro\'ision8  of  the  constitution  of  a  partic- 
ular State. 
Gordon  r.  Kerr,  1  Wash.  C.  C,  322. 
A  treaty  is  the  supreme  law  of  the  land  in  respect  of  such  matters 
only  as  the  treaty -making  power,  without  the  aid  of  Congress,  can  carry 
into  effect.     Where  a  treaty  stipulates  for  the  payment  of  money  for 
^  which  an  appropriation  is  required,  it  is  not  operative  in  the  sense  of 
H  the  Constitution.     Every  foreign  Government  may  b©  presumed  to 
know  that,  so  fiir  as  the  treaty  stipulates  to  pay  money  the  legislative 
I       sanction  is  required. 
^H  Tamer  v.  Americfto  Baptist  Misaiooary  Unions  5  McLean,  347. 

H^      Subsequent  legislation  may  municipally  abrogate  a  treaty  which  may 
H  nevertheless  continue  to  bind  internationally. 

^B  Cherokee  Tobacco,  11  Wall,  GIC;  aC  1  Dili.,2»f4;  Taylor  r  Morton,  3  Cartis, 

^H  454;  2  Bluck,  481 ;  Ropes  r.   Clinch,  8  Blutch.,  301 ;  Bartmiu  r.  Robcrtsoo, 

^P  15  Fed.  Rep.,  212 ;  Ab  Lung,  in  re.,  18  Fcil.  R*"p.,  26 ;  $upra,  ^  9, 

^1  A  stipulation  in  a  treaty  that  *'  no  higher  or  other  duties  shall  be 
H  imposed  on  the  importation  into  the  United  States  of  any  article  the 
^B  produce  or  manufacture  of  the  dominion  of  the  treaty- making  power 
^m  •  •  •  than  are  or  shall  be  payable  ou  the  like  articles,  being  the  pro- 
duce or  manutacture  of  any  foreign  country,"  dues  not  preclude  Congress 
I  from  passing  an  act  exempting  from  duty  like  products  and  mauufac- 
H  tures  imported  from  any  particular  foreign  dominion  it  may  so  favor. 
^m  Wliitney  p.  Robertson,  21  Fed.  Eep..  &r><>. 

^m      An  act  of  Congress  repeals  an  inconsistent  provision  of  a  prior  treaty. 

^■^        sop.,  345,  CritteudeD.     Sof,  however,  Marshall,  C.  J.,  in  1   Cranch,  109,  and 
^^^K  Mr.  CushiDg  in  6  Op.,  658.    And  see  mpra  $  9. 

^^^^A  treaty,  when  proclaimed,  is  thenceforth  the  law  of  the  land,  to  be 
respected  iis  such,  although,  as  in  the  case  of  many  laws  of  a  merely 
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maniapal  eharaeter,  some  ot  the  ^otmods  thereof  maj  be  eontingeot 
or  ezecatory  only, 

C  Op.,  74fiy  Cjuhing,  V-£A, 

A  treaty,  coostitattonaUy  condaded  and  ratified,  abrogates  wbaterer 
law  of  aoy  one  of  the  States  may  be  inooosisteiit  therewith. 

A  treaty,  amamiog  it  to  be  made  conformably  to  the  Coostitntion  in 
sobstance  and  form,  has  the  legsH  effect  of  repealing,  nnder  the  general 
conditions  of  the  legal  doctrine  that  ^  1ege$  fotUriora  prwret  eontraruu 
abrogant/*  all  pre-existing  Federal  law  in  conflict  with  it,  whether  on- 
written,  as  law  of  nations,  of  admiralty,  and  common  law,  or  written,  as 
acts  of  Congress.  A  treaty,  thongh  complete  in  itself,  and  the  nnqoes- 
tioned  law  ol'  the  land,  may  be  inexecntable  without  the  aid  of  an  act 
of  Congress.  Bat  it  is  the  constitutional  doty  of  Congress  to  pass  the 
requisite  laws.  But  the  need  of  farther  legislation,  however,  does  not 
affect  the  qaestion  of  the  legal  force  of  the  treaty  per  te. 
6  Op.,  291,  Cniibing,  IK>4. 

Treaty  stipalations  may  restrict  or  abolish  the  disability  of  aliens  as 
to  property  in  the  several  States. 

8  Op.,  411,  Cnsbing,  1807. 

A  treaty  not  in  itself  inconsistent  with  the  Constitation  of  the  United 
States  abrogates  all  prior  inconsistent  legislation,  whether  Federal  or 
State. 

'8  Op,,  417,  CoMliing;  6  Op.,29:i,  Cosbing;  and  see  Ware  r.  Hylton,  3  DalL,  199; 
Davifl  V.  Conconlia,  9  How., 280. 

Under  the  Constitution,  treaties,  as  well  as  statutes,  are  the  law  of 
the  land,  both  the  one  and  the  other,  when  not  inconsistent  with  the 
Constitution,  standing  upon  the  same  level  and  being  of  eqnal  force  and 
validity ;  and,  as  in  the  case  of  all  laws  emanating  from  an  equal  au- 
thority, the  earlier  in  date  yields  to  the  later. 
13  Op.,  354,  Akorman,  1870. 

"During  the  administration  of  John  Quincy  Adams  several  treaties 
were  concluded,  in  which  broader  views  in  commercial  matters  began 
to  prevail.  It  was  agreed  that  whatever  kind  of  produce,  manufacture, 
or  merchandise  of  any  foreign  country  could  be  from  time  to  time  law- 
fully imported  into  the  United  States  in  their  own  vessels  might  also  be 
imported  in  vessels  of  the  other  power.  These  treaties  were  subscribed 
by  Henry  Clay,  Secretary  of  State  of  the  United  States,  and  the  pro- 
visions have  often  since  been  repeated  in  conventions  with  other  powers. 
The  expanding  commerce  of  the  United  States  induced  the  revival  at 
this  time  of  some  of  the  powers  respecting  national  vessels  in  foreign 
ports,  and  respecting  disputes  between  the  officers  and  crew  of  such 
vessels,  and  concerning  deserters,  which  had  been  conferred  upon  con- 
suls by  Jefferson's  convention  with  France  in  1788.  These  important 
provisions  were  now  inserted  in  the  treaties  of  commerce,  and  continued 
to  b*>  until  the  revival  of  the  practice  of  concluding  exclusively  consular 
oouventions,  which  had  lain  dormant  from  the  time  of  Jefierson's  mis- 
BioD  in  Paris. 
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"Many  coiTiTiiorcial  treaties  wore  conciiuled  during  the  administra- 
tions of  Prt*.si<lcul  Jackson  and  President  Van  Bureu,  through  which 
the  principles,  which  had  become  part  ottlie  policy  of  the  United  States, 
were  extended  in  every  quarter  of  the  glohe.  Jiy  the  former  adminis- 
tration also,  lougpendinj^'  diflereuces  with  France  were  set  at  rest  by  a 
couTeulion  signed  July  4,  1831  ;  and  a  treaty  was  concluded  with  the 
Ottoman  l*orte,  under  which,  for  nearly  forty  years,  it  was  not  doubted 
Ibjit  the  citizens  of  the  United  States  within  the  dominions  of  the  Porte 
enjoyed  certain  rights  of  extraterritoriality.  The  donbt8  which  have 
»ince  arisen  will  be  considered  hereafter. 

"President  Polk  carried  out  with  assiduity  tho  policy  of  the  natioo 
by  extending;  the  number  of  its  treatiew  for  the  regulation  of  commerce 
and  navif^ation,  for  tho  abolition  of  unjust  taxcH,  and  for  the  rcpnlation 
of  international  ]H)sUi\  relations,  and  he  added  to  the  national  domain 
by  the  treaty  of  peace  with  Mexico,  and  concluded  a  treaty  with  CI  rent 
Britain,  which  was  intended  on  the  part  of  the  United  JStates  to  be  a 
final  settlement  of  the  disputed  ^'orthwewtern  boundary.  He  also 
caused  the  United  States  to  enter  into  a  treaty  with  Jsew  Granada, 
whereby  ihey  agree  to  'gnnrantee  positively  and  etiicaciously  to  New 
Granada  •  •  •  the  perfect  ueutrality  of  the  before  mentioned  Isth- 
mu!*'  (Panama)  •  •  •  «iid  'the  rights  of  sovereignty  aud  prop- 
erty which  New  Granada  has  and  possesses  over  the  .said  territory/  the 
first  international  oblijialion  of  this  nature  incurred  since  1T7H. 

"DurinfT  President  Taylor's  short  administnition  several  treaties  of 
commerce  were  entered  into  with  other  powers. 

"  President  Buchanan  released  the  commerce  of  the  United  States 
from  the  Danish  dues  at  the  Sound  and  Belts,  made  wider  and  broader 
the  friendly  relations  with  Japan,  an<l  he  added  to  the  number  of  the 
treaties  for  the  rej;ulation  resi>ectively  of  commerce,  of  extradition,  and 
of  international  j^stajcje. 

"  William  H.  Sewanl  was  the  Secretary  of  State  during  the  adminis- 
trations of  President  Lincoln  and  of  President  Johnson.  Under  his 
direction  of  the  Dejtartment  of  State,  the  treaties  of  commerce  and 
the  consular  and  extrailitiou  conventions  were  widely  extended.  The 
commerce  of  the  United  States  was  relieved  from  the  Briiushausen  dues, 
the  navigation  of  the  Dardanelles  and  of  the  Bosphorus  was  regulated, 
and  the  Scheldt  dues  were  extinguished.  A  treaty  was  entered  into 
for  the  suppression  of  the  African  slave-trade,  in  which,  for  the  first 
time  since  the  adoption  of  the  Constitution,  it  was  agreed  that  an  alien 
might  Mit  as  a  judge  in  a  court  lndding  its  sessions  within  the  territories 
of  the  United  States.  Several  treaties  were  made  securing  the  recogni* 
lion  of  the  right  of  expatriation  and  naturalizaliou,  an<l  the  iirotection 
of  trade-marks  was  also  ma«le  the  siibjcct  of  a  treaty.  The  relations 
with  China,  too,  were  essentially  modified." 

Mr.  J.  C.  B.  Davis,  Notes,  &o.     St^e  rnoro  iVilly  infra,  $  148. 


[XL  JUDICIAliT  CAXyOT  CONTROL  EXECUTIVE  I2f  TUEATY  MAKING. 

\  139. 

be  negotiation  and  modification  of  treaties  is  a  prerogative  of  the 
Executive,  with  which  the  courts  cannot  interfere. 

rri'lioRtniy^nn  t>.  Key,  110  U.  8,,  61 ;  Greut  VVewt.  Ina.  Co.  v.  U.  8.,  19  C  Cl«.,  306 ; 
S.  C.|  1  IS  0. 8..  IIK},  to  Mttue  cfiVut ;  Angarion  ile  la  Riiii  v.  BayRrd,4  Muokey, 
310;  cilotl,  \fi/ra,  <J  vM<i. 
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The  grautiiig  an  injunction  to  restrain  the  Executive  from  makiiifj 
payment  nndcr  n  treaty  is  not  witliin  tbe  province  of  the  jodiciary. 
3  Op.,  471;  Gruudy,  1839. 

**1  Lave  bad  the  honor  to  receive  your  letter  of  the  29th  ultimo  id  re- 
lation to  the  petiding:  application  in  the  supreme  court  of  thia  District 
for  a  writ  of  viandamus  against  the  Secretary  of  State  at  the  instance 
of  La  Abra  Silver  Mining  Company,  in  which  you  embody,  as  your 
own,  the  report,  of  Mr.  Solicitor- General  Phillips  to  you.  Allow  me  to 
express  my  thanks  for  the  prompt  attention  you  have  {^iveu  to  the 
matter  and  the  personal  interest  you  have  taken  in  it. 

"Thesufjfrostiiin  of  Chief-Justice  Cartter,  as  reported  by  Mr.  Phillips, 
namely,  that  a  pro  forma  judgment  with  a  view  to  an  a[>peal  to  the 
Supreme  Court  of  the  United  States  was  all  that  was  wanted  by  the 
parties  cannot  be  entertained  for  a  moment  witli  my  consent.  I  have 
a  most  decided  objectiou  to  any  judgment,  jsrw /ornm  or  otherwise,  beiug 
rendered  against  the  Secretary  of  State. 

'*The  pending  case  involves,  as  I  view  it,  an  important  qnestitm  in 
regard  to  the  relative  powers  of  the  several  branches  of  tlie  Natiimal 
Government.  It  is  for  this  reason,  if  no  other,  entilled  to  a  full  hearing 
in  every  court  through  which  it  may  have  to  pass  before  reaching  the 
Supreme  Court  of  the  United  States.    •     •     • 

**  The  powers  of  the  President  are  fixed  by  the  Constitution,  lie  has 
in  this  matter  only  exercised  the  treaty-making  power.  Congress,  a  co 
ordinate  branch  of  the  Government,  canuot  enlarge  those  jiowers,  and 
most  certainly  cannot  restrict  or  limit  them." 

Mr.  Frelmgba.vsen,  Sec.  of  State,  to  Mr.  Brewster,  Dec,  4, 1882.    MSS.  Dom.  Lot. 

As  will  hereafter  be  seen,  the  Department  of  State  can  arbitrate  or 
settle,  at  its  own  discretion,  all  claims  referred  to  it  under  treaties. 

Infra,  $  222. 

XU.  SPECIAL  TREATIES. 

(I)  AROKSTiyB  Republic. 

§  140. 

A  history  of  the  diplomatic  relations  of  the  United  States  with  Buenos 
Ayres  and  the  Argentine  liepublic  is  given  in  instructions  from  Mr. 
Marcy,  Secretary  of  State,  to  Mr.  Peden,  June  29,  1854. 

MSS.  luBt,,  Arg.  Rpp, 

Th«^  tre«(y  of  the  Argentine  Confederatioa  with  Franco  for  the  free  navigation 

of  thn  rivers  PHrftoa  and  Uruguay  will  b©  fonnd  in  Brit.  For,  St.  Pap.  r»r 

1853-'54,  1071. 
Fur  other  treaties  as  t  >  the  same  riven,  see  wpra,  $  30. 
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Article  1  of  treaty  of  1870  with  tLc*  Austio-IIan^jarisiu  moDarchy 
recognizes  the  right  of  an  Americao  citizen  to  change  his  nationality 
and  become  a  citizen  of  Austria;  but  he  nuiat  have  had  a  residence 
in  Austria  of  live  years,  and  have  been  naturalized  there,  before  the 
United  States  is  bound  to  consider  the  person  bo  naturalized  an  Aus- 
trian citizen. 

14  Op.,  154,  Williamn,  1872.     See  infra,  ^  171. 

"The  period  for  exchanging  the  ratiticationsof  the  commercial  treaty 
of  1829  with  Austria  was  extended,  with  tLe  advice  and  consent  of  tlie 
Senate  {February  3,  1S31).  The  Emperor'a  eousent  was  expressed  iit 
the  certiti(;jitc  of  ratification  February  10, 1831.  Tbe  treaty  was  coui- 
municated  to  the  House  of  Ivepresentatives  by  the  President  on  the  IM 
of  March,  1831. 

'*On  the  13th  of  February,  1850,  the  Senate  extended  the  time  for 
exchanj,'ing  the  ratificatious'of  the  treaty  of  1848  to  July  4,  1850,  and 
the  ratifications  were  exchanged  on  the  23d  of  that  mouth. 

**  Tbe  naturalization  treaty  was  sent  to  the  Senate  on  tbe  12th  day  of 
December,  1870,  with  the  correspondence  relating  to  it.  The  ratitiea- 
tions  not  being  exchaogfd  within  thti  limitations  of  the  treaty,  the  time 
wtts  extended  three  mouths.' 

Mr.  J.  C.  B.  DavJM,  NotcH,  Slo. 

(3)  B^nDARY  Powers. 
§  141a. 

^*  ^Before  the  war  of  Independence,  about  one  sixth  of  the  wheat  and 
flour  exported  from  the  Unitml  States,  and  about  one-fonrth  in  value  of 
their  dried  and  pickled  fish,  and  some  rice,  found  their  best  markets  in 
the  Mediterranean.' 

"This  trade  then  empl(>ytMl  about  12,000  men  and  20,000  tons  of  ship- 
ping, and  was  protected  by  British  ]>asses. 

"The  war  of  tbe  Revolution  having  abrogated  this  protection,  Con- 
gress early  took  into  consideration  plans  for  substituting  another  in  its 
place. 

"In  a  sketch  for  a  treaty  which  that  body,  on  tbe  17th  of  September, 
1776,  agreed  that  their  commissioners  should  endeavor  to  conclude  with 
the  French  King,  an  article  was  inserted  to  the  eflect  that  France  should 
protect,  defeufl,  and  .secure,  as  far  as  in  its  power,  tlie  subjects,  people, 
and  inhabitants  of  the  United  States  and  their  ves.sels  and  efTects 
against  all  attacks,  assaults,  violences,  injuries,  depredations,  or  plun- 
derings,  by  or  from  the  King  or  Emperor  of  Morocco,  or  Fez,  and  the 
states  of  Algiers,  Tunis,  and  Tiipoli,  and  any  of  them,  and  every  other 
prince,  state,  and  power  on  the  coast  of  Barbary,  and  tbe  commission- 
ers were  instructed  that  this  article  *  ought  to  be  obtained,  if  i»ossible; 
hut  should  Ije  waived  rather  than  that  the  treaty  should  be  interrupted 
by  insisting  upon  it.'    Tlu*  commissiouers  did  not  obtain  such  protec- 
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tioti.  iDstead  of  it,  tho  King  of  France,  in  the  treaty  of  1778,  agreed 
to 'employ  his  gooil  offices  mid  interposition^  with  tliose  powers,  *  in 
order  to  [»rovide  as  fully  and  cfticaciously  an  possibh?  ibr  the  benefit, 
conveniency,  and  saft'ty  of  the  ^ai<l  United  States,  and  each  of  them, 
bheir  subjects,  people,  and  inliabjttmts,  and  their  vessels  and  elTects, 
iifjainst  all  violence,  insults,  attacks,  or  depredations  on  the  part  of  the 
said  princes  aud  states  of  Barbary,  or  tlieir  subjects.' 

**The  recojjuition  of  the  iiideiiendence  of  the  United  States  by  Great 
Britain  found  no  step.s  taken  in  this  direction,  for  reasons  which  appear 
in  the  official  correspondence.  Mr.  Adams  therefoi-c  wrote  to  the 
President  of  Cougrress  on  the  10th  September,  1TS;3:  'There  ai-e  other 
powers  with  whom  it  is  niore  neces.sary  to  liave  treaties  than  it  ought 
to  be;  I  mean  Morocco,  Algiers,  Tunis,  and  Tripoli.  •  •  •  It  Con- 
gress can  And  funds  to  treat  with  the  Barbary  Powers,  the  mioistei-s 
here  are  the  best  situated.  •  •  •  Muiisters'  here  may  carry  on  tUis 
negotiation  by  letters^  or  may  be  empowered  to  send  an  agent,  if  nec- 
essary.* 

*' Congress  authorized  a  commission  to  be  issued  to  Mr,  Adams,  Dr. 
Prankliu,  and  Mr.  Jefler.son,  wbich  was  done  on  the  12th  of  May,  1784, 
empowering  them,  or  a  mnjority  of  them,  to  treat  with  Morocco,  Algiers, 
Tripoli,  and  Tunis,  as  well  as  with  the  several  poweis  of  Europe. 

"On  the  UStli  of  March,  1785,  these  commissioners  addn-ssed  a  joint 
note  to  Count  de  Vergennes,  asking  his  advice  upon  the  conduct  of  their 
negotiations,  and  retjuesting  that  the  good  ofliees  of  the  Trench  King 
should  \ui  interposed  with  tlie  Kmperorof  Morocco,  according  to  the 
tenor  of  the  «^»ghth  article  of  the  treaty  of  177^^. 

^*  Frank Hii  left  Paris  for  America ou  the  VMh  of  July,  178r>,and  Adams 
and  Jefferson,  tiudiug  themselves  engaged  in  the  negotiation  of  treaties 
with  European  powers,  and  having  received  authority  to  empower  sub- 
stitutes to  negotiate  with  the  Barbary  States,  in  Octolier  of  that  year 
commissioned  Thomas  Barclay  to  negotiate  with  Morocco,  aud  John 
Lamb  to  negotiate  with  Algiers,  and  Ibey  repctrted  Iheir  procetMlingsto 
Jay,  who  relerred  them  to  Congress,  with  a  recoutmeudatiou  that  they 
hould  be  approved. 

"  In  the  spring  of  the  next  year  Jefferson  was  iudaced  to  go  to  Lou- 
don to  meet  Abdraharnan,  the  Tripolnie  embassador,  who  expressed  a, 
desire  to  negotiate  wittj  the  contmissioners.  Tht-y  found  'that  30,000 
guineas  for  his  employers,  and  £3.000  for  himself,  was  the  lowest  terms 
upon  which  a  i)erpetual  peace  could  be  made/  aud  that  Tunis  wonld 
treat  upon  the  same  terms,  'but  be  would  not  answer  for  Algiers  or 
Moroc<^.'  These  demands  were  so  exorbitant  that  the  negotiations 
were  suspended. 

*'  Barclay  was,  however,  instructed  to  continue  his  negotiations  with 
Morocco. 

*'  By  the  ICth  of  July,  178G,  a  treaty  with  Monxjco  was  nearly  agreed 
upou.  After  its  conclusion  Count  de  Vergennes  wrote  to  the  French 
minister  in  the  Unitfd  States :  '  You  can  a.ssuro  the  Congress  that  the 
King  will  seize  with  eagerness  all  occasions  to  facilitate  their  good  in- 
telligence with  the  Barbary  Powers.  •  •  '  The  treaty  which  has 
been  recently  signed  with  this  last  jjower  (M«miceo)  •  •  •  wiU  l>e 
the  best  refutation  of  the  sus^»icions  which  many  public  papers  are  will- 
hig  to  inspire  again.st  our  system  of  policy.' 

"  On  the  death  of  the  Emperor  w  ho  concluded  the  treaty,  $'_'O,O00  was 
apiiropriuted  by  Congress  '  to  the  purpose  of  effecting  a  recognition  of 
the  treaty    •    •    •    with  the  new  Emperor j'  and  instructions  wcro 
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sent  to  secure  tUo  i^ecoguitiou  i'oi  the  $20,000,  if  possible;  if  not,  for 
$25»000. 

"The  treaty  was  reuewed,  or  rather  recognized,  by  the  new  Emperor, 
who  wrote  to  President  Washington:  '  We  have  received  the  presont  at 
his  [the  cousuFs]  hands  with  satisfaction.  •  •  *  Continue  writing 
letters  to  us;  •  •  •  we  are  nt  peace,  tranquillity,  and  frieudbhin 
with  you,  in  the  same  manner  as  you  were  with  our  lather,  who  is  in 
glory.' 

"In  1803  a  Moorish  pirate  captured  an  American  vessel,  Avhich  was 
released  by  force  by  an  American  frigate;  and  when  hostile  demonstra- 
tions were  threatened  for  this  breach  of  the  treaty,  the  Emperor  issued 
au  order  that  'the  American  nation  are  still,  an  tliey  were,  in  peace  and 
friendship  with  our  jjcrson.  exalied  of  CJod.' 

*'The  treaty  concluded  iu  1787,  to  enduie  ior  fifty  years,  was,  in  its 
fortyuinlh  yeiir,  renewed  for  another  tifiy  years,  and  for  such  further 
time  as  it  should  remain  nnnflected  !>y  notice. 

'*ln  l86oacoDvei»tiou  wats  concluded  for  ii.aintaining  a  light-house  at 
Cape  Sparlel.  The  correspoudcuce  respecting  it  will  In*  found  in  the 
Senate  documents. 

"About  the  commeiicemeut  of  the  year  175)1  Mr.  Jeflersou,  the  Secre- 
tary of  State,  reported  to  President  Washington  that  there  were  held 
captive  as  slaves  in  Algiers  two  American  masters,  for  whose  ransom 
3,000  sequins  each  were  demanded  ;  two  mates,  for  whom  li,000  sequins 
each  were  asked ;  and  ten  sailors,  held  at  750  sequins  earh  ;  and  he  re- 
ported to  Congress  that  the  navigation  into  the  mediterranean  had 
not  been  resumed  at  all  since  the  peace;  and  that  the  sole  obstacle  had 
lx*en  the  ntiprovoked  Avar  with  Algiers,  ;ind  ihe  sole  remedy  must  be  to 
bring  that  war  to  an  end,  or  to  palliate  its  etlects. 

"On  the  8th  of  May,  17*.HJ,  PreMdent  Washington  asked  the  Senate 
whether  in  case  a  treaty  shomhl  lie  concluded  with  Algiers  for  the  ran- 
som of  the  thirteen  Americans  Avr  a  sum  not  exceeding  $40,000,  tlu' 
Senate  would  consent;  and  whether  they  would  consent  to  a  treaty  of 
peace  stii»ulating  for  the  payment  of  )Sl'o,0<)0  on  the  wignature  of  the 
treaty,  and.a  like  sum  anutially  ?  The  Senate  answered  each  question  in 
Uio  aHirmative,  and  the  Piesidei»t  appointed  Admiral  John  Paul  Jones 
a  commissioner  to  negotiate  a  treaty,  willi  Thomas  Barclay  as  a  substi- 
tute, iu  case  Jones  should  not  act.  Jones  died  before  the  appointrnt* ut 
could  reach  him,  and  Barclay  died  soon  after,  without  going  to  Mo-occo. 
Col.  iJavid  Hum])hreys,  then  the  minister  of  the  United  States  at  l.ishot], 
was  thereupon  api)ointed  a  i>leni|»otentiary  iu  their  place.  F.ight  huii 
dred  thousand  dolhirs  were  placed  at  his  disposal,  and  he  was  instructed 
that  M he  President  has  under  consideration  the  mode  inwhirh  the 
$800,000  maybe  expended  in  the  purchase  of  a  peace;  that  is,  how 
ojuch  shall  be  applied  to  the  ransom,  and  how  much  to  Ihe  peace.' 
M^re  precise  instructions  loUowed  on  the  :iath  of  August,  1794.  A 
Swede  njimed  Skjoldebrand,  brother  of  the  Swedish  consul  at  Algiers, 
.nterested  himself  in  the  uulbrtunate  captives,  imd  informed  Humph 
reys  (who  remained  at  Lisbon)  that  a  peace  could  be  obtained  for  Ihe 
United  States  for  about  the  folUiwing  sums  (in  dollars),  viz:  'For  the 
li-eaaury,  in  money  or  timber  of  construction,  titty  thousand;  for  the 
great  officers  and  relations  of  ihe  Dey,  one  hundred  thousand  ;  consular 
present,  thirty  thousand  ;  rcdeujption  of  slaves,  from  two  hundred  to 
two  hundred  and  tifty  thousand;  in  all,  between  six  and  seven  huiidreil 
thouNjMjd  ;  together  with  an  annual  tribute  of  from  twenty-five  to  thirty 
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thoasaod,  and  a  cousolar  prei^eDt  every  two  years  of  abont  iiiue  or  ten 
tboopand  dollars.  Humpbrej's  sent  this  commanication  borne,  and  re- 
ceived instructions  '  tbat  Skjoldebrand's  terms  are  to  be  acceded  to  if 
better  cannot  be  obtained.'  Only  a  few  days  before  this  instrnction 
was  written  tbe  Secretary  of  State  Lad  informed  Colonel  llaiupbreys  of 
tbe  wishes  of  the  Government  and  tbe  country  on  this  subject:  '  Yon 
are  by  this  time/  he  said,  *  apprised  of  tbe  exj)ectation  of  tbe  President, 
tbat  you  will  continne  your  labors  on  this  head,  and  of  yonr  title 
draw  for  eight  bandred  thousand  dollars,  to  soothe  the  Dey  into  a  peac 
and  ransom.  The  hamanity  of  our  countrymen  has  been  long  excited 
in  behalf  of  our  sufleriug  fellow  citizens,'  In  March,  1795,  Donaldson, 
tbe  consul  to  Tunis  and  Tripoli,  was  associated  with  Humphi-eys,  en*! 
the  latter  was  also  authorized  to  employ  Skjoldebrand  in  uegotiatinjr 
the  treaty  with  the  Dey.  Joel  Barlow  was  added  to  the  negotiators 
by  Monroe  and  Humphreys  in  Europe.  Donaldson  arrived  in  Algiers 
on  the  3d  of  September,  and  concluded  tbe  treaty  on  the  5th,  on  which 
day  Barlow  arrived,  and  they  joined  in  their  re]>ort  fo  Humphreys. 

** Congress  wns  informed  by  President  Washington,  in  his  speech  at 
the  opening  of  the  second  session  of  the  Fourth  Congress,  of  tbe  proba-^ 
bility  that  the  treaty  woubl  be  concluded,  ^  but  under  great,  thoof" 
inevitable  disadvantages  in  the  pecuniary  transactions  occasioned 
tbat  war.*  A  few  days  later  the  IIou!«e  called  for  information  as  to  the 
measures  taken  to  carry  the  treaty  into  effect,  which  was  communi- 
cated confidentially  on  the  9th  January,  1797.  The  bill  making  appro- 
priations for  these  objects  was  discussed  with  closed  doors,  and  was 
passed  February  22,  i797,  by  6.3  ayes  and  19  nays.  The  Secretary  of 
the  Treasury  estimated  the  whole  expense  of  fnl611ing  the  treaty  at 
$092,463.25.  In  March,  1802,  President  Jefferson  was  able  to  advise 
CoDgresa  that  *  the  sums  due  to  tbe  Government  of  Algiers  are  now 
folly  paid  up.' 

**  In  1808,  an  inqoiry  being  made  by  Congress  respecting  the  pay- 
ments to  Algiers,  the  Secretary  of  State  reported  tbat  they  were  '  of 
two  kinds:  (1)  tbatstipulateil  by  treaty,  viz:  twelve  thousand  sequins, 
equal  to  twenty-one  tbousaud  six  hundred  dollars,  made  annaally  in 
naval  stores.  (2)  Those  made  in  conformity  with  what  is  called  usage 
at  Algiers,  by  which  it  is  understood  we  are  bound.  These  are:  (1) 
tbe  present  on  the  presentation  of  a  consul,  $20,0i;0.  (2)  The  biennial 
presents  to  the  officers  of  the  Government,  estimated  at  ♦17,CX)1».  (3) 
Incidental  and  contingent  presents,  as  well  on  the  promotion  of  tke 
principal  officers  of  the  Dey  and  regency,  as  for  the  attainment  of  any 
important  object.    Of  these  no  estimate  can  be  made.' 

"The  course  pursued  by  Algiers  during  the  last  war  with  Great 
Britain  indoced  President  Madison,  in  February,  1815,  to  recommend 
CoDgreas  to  declare  war  against  the  Dey.  The  committee  to  whom  tbe 
intfKsage  was  referred  reported  that  war  existed  and  was  being  waged 
by  the  Dey  against  the  United  States.  A  naval  force  was  despatched 
to  Algiers,  and  an  Algerian  frigate  and  brig  were  cjiptured  en  route  to 
tbat  place.  The  squadron  arrived  off  Algiers  ou  the  2Sth  of  June,  and 
on  tbe  2!*th  opened  communications  with  the  Government.  The  next 
day  the  Dey  proposed  a  treaty.  The  American  negotiators  replied  by 
forwiirdiog  a  draft  for  a  treaty,  and  by  declaring  that  *  the  United 
States  would  never  stipulate  for  paying  tribute  under  any  form  what- 
ever.* Tbe  Dey  and  his  officers  asked  for  lime,  but  it  was  refu 
»They  even  ple^wled  for  three  hours.  Tbe  reply  was  *•  not  a  miunt^^ 
and  the  treaty  was  signed  and  the  prisoucra  released.' 
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*'The  papers  ivlating  to  tlic  only  i-emaiiiing  treaty  with  Algiers  {that 
of  1810)  will  be  found  in  5  V.  K.  F.,  \33  f. 

"  On  the  4th  of  November,  171)0,  Harlow  coiJclu<letl  a  treaty  with  the 
Bashaw  of  Tripoli.  '  Tbc  price  of  the  pence  was  advanceii '  to  the 
United  States  by  ihe  Dey  of  Al»,'iers.  But  the  Bashaw  did  not  long 
TUBi  contented,  lu  Ai)ril,  18U0,  he  told  Cathcart,  the  American  con- 
^  1,  to  say  to  the  President  that  he  was  ^  ]>leusL'd  with  the  profters 
of  friendship,'  but  'that  had  his  protestations  been  aeeotnpauied  with  a 
frigate  or  brig  of  war  •  •  •  he  would  be  still  more  iucliued  to  be- 
lieve them  genuine.^  On  the  liitL  of  ]^lay  he  said  to  him,  *  why  do  not 
the  United  States  send  me  a  voluntary  present t  •  •  •  I  am  an  in- 
dependent prince  as  well  as  the  Bashaw  of  Tunis,  ami  I  can  hurt  the 
conimeree  of  any  nation  as  much  as  Ihe  Tunisians.'  The  sauie  mouth 
be  wrote  to  the  President,  'Our  sincere  friend,  we  conhl  wish  (bat  tliese 
your  expressions  were  followeil  by  deeds,  ami  not  by  empty  words. 
•  •  •  If  only  datlering  words  are  meant,  without  pcrfbrmance,  every 
one  will  act  as  he  Uuds  convenient.  We  beg  a  speetly  answer,  without 
neglect  of  time,  as  u  delay  on  your  part  cannot  but  be  prejudicial  to 
your  interests.' 

*'The  answer  made  was  a  naval  squadron  and  a  war  iigainst  Tripoli 
on  land  and  at  sea,  which  was  termiuateil  oo  the  -1th  of  June,  ISO.j,  by 
a  treaty  signed  on  board  of  an  American  man  of  war  in  the  harbor  of 
Tripoli.  Nothing  was  jiaid  for  the  peace.  Prisoners  were  exchaitged 
man  for  man,  and  $tiO,oiMMvere  pai<l  by  (he  United  States  f«»r  the  release 
of  the  number  of  American  prisoners  in  the  hands  of  the  Tripnlines  over 
and  above  the  number  of  Tripolines  in  the  hjunls  of  the  Americans, 
They  were  about  twtt  hundred. 

"  The  treaty  with  Tunis  was  negotiated  under  the  directions  of  Bar- 
low in  1797.  It  co.st  one  hundred  and  seven  th<Kisanil  dol Jars,  viz: 
$35,000,  regalia  ;  $r>0,Ont»,  jieace  ;  $lL',CJ(fO,  i»ea<'e  presents  ;  $1,000,  con- 
sul's presents;  and  ^(i,000  secret  service.  Tiie  Senate  advised  its  rati- 
fication, on  condition  tliat  the  Mth  article  sImuiUI  l)e  modiiied.  This 
modification  appears  to  have  been  assented  to  in  ITOIK  See  2  F.  K.  F., 
790,  and  3  l'\  U.  F.,  304,  tor  eorresiMnulence,  &c.,  respecting  other  ques- 
tioDs  arising  between  the  two  powers. 

"In  1824  the  modilled  articles  were  agreed  to  in  the  form  in  which 
they  DOW  stand. 

"In  the  interesting  rei)ort  of  Jellerson  to  the  llouse  of  Representa- 
tives concerning  the  Mediterranean  trade,  which  has  been  already  re- 
ferred to,  three  modes  of  dealing  wiih  the  Barbaiy  pirates  are  indicated : 
(1)  To  insnre  vessels  and  cargoes  and  to  agree  upon  a  fixed  rate  of  ran- 
som for  prisoners.  (2)  To  i>nrcliase  peace.  (3)  To  conquer  a  peace; 
and  he  concludes :  *  It  rests  with  Congress  to  tleciile  between  %var,  trib- 
te,  and  ransom,  as  the  means  of  re  establishing  our  Mediterranean 

immerce.' 

»' Under  the  policy  adopted  by  Congress  the  *  total  amount  of  real 
expenditures'  ^exclusive  of  sundry  expenses  incurred  but  not  yet  paid' 
w.  Ml  by  the  Secretary  of  the  Treasury,  on  rhi*  30ih  July,  1802,  at 

$^  -  .22.    This  was  before  the  war  with  Tripoli. 

''The  statutes  under  which  pavments  we.i*e  nunle  are  the  following: 

1791,  ch.  10,  1  Stat.  L.,  214;  1702,  eh.  24,  f/m/.,  251^  HOG,  cli.   19,  ibid., 

460j  1707,  ch.  12,  ibid,,  50o ;  1797,  eh.  12,  iUd.,  o.j3;  179S,  ch.   US,  ibid., 

^4;  1799,  ch.  28,  ibid.,  723;  1800,  ch.  47,  2  Stat.  L.,  00;  1803,  ch.  19, 

"  ;,  215 ;  1804,  ch.  21,  ibid,,  269  ;  1805,  ch.  lil,  ibid,,  321 ;  1800,  ch.  33, 
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ibid.,  388 ;  1807,  cli.  29,  ibid.,  430 ;  and  frotii  this  tirae  forward  there 
was  an  annual  appropriation  until  the  tribute  was  tormiuated." 

Mr.  J.  C.  B.  Davis,  Notes,  &c. 

For  an  account  of  uegotiatious  with  the  Barbary  Powers,  see  3  Life  of  Picker- 

jiig.STl ;  2  Lymau  Biplomacy  of  U.  S.,  clinii.  xiii. 
For  the  details  of  the  negotiations  with  Algiers  in  1795-^0,  see  Todd's  Life  of 

Barlow,  1886,  ohftp.  vi.    As  to  Tripoli  and  Turkey,  see  infra,  $$  164,  165. 

(4)  Bavaria. 
§142. 

An  cxpositioD  of  the  waturalizatiou  treaty  Tvith  Bavaria  is  given  in 
the  letter  of  Mr.  Fisb,  Sec.  of  State,  to  Mr.  Weil,  April  14,  1870.  MSS. 
Dom.  Let. 

See  infra,  $$  HI,/. 

Tlib  convention  between  the  United  States  and  Bavaria  of  1853  was 
not  abrogated  by  the  operation  of  the  constitution  of  the  German  Em- 
liire  of  1871. 

In  re  Hermann  Thomas,  12  Blatch..  370, 

"The  treaty  (of  1-S45  with  Bavaria}  was  submitted  to  the  Senate,  and 
ratified  by  it  on  the  1 'ith  Mardi,  1845,  with  an  amendment  striking  out 
from  the  third  article  the  wortls  '  real  anth'  The  copy  for  exchange,  with 
this  ameutlnaent,  was  sent  to  Mr.  Wheatou,  and  a  copy  was  transinitted 
by  him  to  the  Bavarian  minister  at  Berlin  ;  and  after  long  deliberation 
the  amendment  was  accepted  by  the  Bavarian  Goveruraout." 

Mr.  J.  C.  n.  PaviH,  Notes,  &c. 

(G)  Brazil. 

§  143. 

For  criticism  on  commercial  discriminations  in  Brazil  against  the 
CTnited  States,  see  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Hunter,  Nov.  29, 
1830.  MSS.  Inst.  Brazil.  Mr.  Upshur,  Sec.  of  State,  to  Mr.  Proffit, 
Aug.  1,  1843 ;  ibid.    Mr.  Cass  to  Mr.  Meiule,  Sept.  15,  1857  ;  ibid. 

As  to  abrogated  treaties  with  Brazil,  see  aupra^  137a. 

**  On  the  20th  of  March,  1840,  Mr.  Chaves,  the  Brazilian  minister  at 
Washington,  wrote  thus  to  the  Secretary  of  State :  '  Tbe  Imi>erial  Gov- 
ernment is  obb'ged  not.  to  prolong  the  duration  of  the  treaty  conclnded 
between  the  Empire  and  this  Kepulilic,  of  December  12, 1828 ;  therefore, 
by  the  terms  contained  in  article  1 1  of  the  said  treaty,  at  the  expiration 
of  twelve  months  from  thisdate  the  said  treaty  will  l>e  terminated,  only 
for  the  articles  relating  to  commerce  and  navigation.*  (MSS.  Records, 
Dept.  of  State.)  This  notice  was  received  on  the  27th  of  March,  1840, 
and  was  answered  liy  Mr.  Forsyth,  Secretary  of  State,  on  the  2(Hh  of 
.lane,  1840,  thus:  '  Altliough  each  party  has  reserved  to  itself  tlic  right 
of  terminating  the  treaty  at  the  expiration  of  twelve  months  from  the 
date  of  the  notitication  of  its  intention,  yet  the  privilege  of  giving  such 
iiotilkiatiou  is  so  restricted  that  neither  party  can  give  it  before  rtie 
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expiration  of  the  twelve  years  stipulated  for  the  duration  of  the  treaty ; 
that  consequently  the  earliest  date  at  which  the  notice  intended  to  be 
eouveyed  by  Mi.  Chaves'  note  can  be  given,  is  the  I2lh  of  December 
of  this  year,  and  that  the  earliest  period  at  which,  under  any  circutn- 
stancea,  the  treaty  can  cease  to  be  operative,  is  the  12lh  of  December 
of  the  year  1841.  The  President,  however,  anxious  at  once  to  gratify 
the  wishes  of  the  Brazilian  Government,  anil  to  show,  by  his  readiness 
to  comply  with  the  spirit  of  the  treaty,  the  sincerity  of  the  disposition 
with  which,  in  all  its  clauses,  it  has  been  fidtilled  by  the  United  States, 
is  willing  to  overlook  the  departure  from  the  strict  letter  of  the  instru- 
ment involved  io  the  premature  notice  given  in  Mr.  Chaves'  note,  and 
to  receive  said  notice  as  if  given  in  accordance  with  the  terms  of  the 
treaty  at  the  expiration  of  the  twelve  jears.' " 

Mr  J.  a  B.  DaviH,  Not€9,  &c. 

For  the  correHpotideoce  iq  the  negotiation  of  tbo  treaty,  soo  House  Ex.  Doo. 
32, 1st  BOBS.,  Sr^tb  Cong. 


CC)  China. 

§144. 

As  to  relatioDS  of  the  Uniled  States  with  China,  see  geuerallv  w^i^ra, 
§07. 

*'ln  a  recent  dispatch  to  this  Department  in  relation  to  the  emigra- 
tion of  Cbineso  subjects  from  their  own  land  to  other  countries,  one  of 
the  United  States  consuls  in  China  transmitted  for  tlie  information  of 
the  Department  what  purports  to  ue  a  transcript  of  section  cclv  of  the 
penal  code  of  China,  as  translated  by  Sir  George  Thomas  Staunton,  F. 
R.  S.,  an  English  baronet,  whose  translation  is  reputed  to  be  the  only 
one  known.  The  law  referred  to  is  in  relation  to  the  vicarious  punish* 
mcnt  to  be.  inflicted  upon  the  relatives  of  a  Chinaman  who  may  renounce 
bis  country  and  allegiance,  and  it  may  therefore  be  of  interest  to  this 
Government  in  connection  with  the  large  Chinese  immigration  on  our 
Pacific  coast,  to  be  conversant  with  the  nature  of  this  among  the  other 

■     Chinese  statutes  touching  the  general  subject, 
**1  have  the  honor,  therefore,  to  inclose  herewith  a  copy  of  the  trans- 
lated law  as  received  from  the  consul,  and  to  inquire  whether  the  same 
L correctly  represents  the  law,  and  whether  it  is  understood  to  be  now  in 
force  in  all  or  any  part  of  the  dominions  of  Ilis  Imperial  Majesty.** 
Mr.  Evaru,  .Sec.  of  State,  to  Mr.  Yung  Wing,  Feb,  17, 1880.    MSS.  Note*,  Cbiim ; 
For.  Rel.,  1880. 
Tliu  inclosed  document  is  as  follows  : 
^'AU  pereoua  renoancing  their  country  and  n,Ile^ianco,  or  deviling  the  means  thetvof, 
Bill  be  liebeaded  ;  and  in  the  punitibment  of  this  otibase  uo  distinction  shall  be  made 
TOtTr«:n  jtrincipals  aud  ticcessoriee. 
"'I'be  [HvuHTtv  ol  all  such  criminals  shall  bo  ctmflsoated,  and  th»nr  wivos>  aufl  tbil- 

kdren  distribnt«-d  as  Blavcs  to  tbl^  great  officers  of  Htat*?.    Those  females,  bowov«'r,  with 
whom  a  marriage  had  not  beeu  curaplwtcd,  timugb  atljtwtod  by  eontruct,  shall  not 
Kofft^r  iimb-r  this  law;  from  the  penalties  of  ibis  law,  excx^ption  wlmll  also  bo  made  in 
(hmpbtera  of  criminals  as  sbull  bavr  bctni  miirriud  into  othor  familicd. 
jtlpareuta,  brothers,  and  grnndchildren  of  such  criminiils,  wljuther 
Jii  with  them  under  the  same  roof  or  not,  shaU  b©  jMirpctiially  banished 
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*'  All  tlioao  wlio  puriiosely  conceal  ajid  oouuive  nt  the  perrettfttiou  of  tlita  crime 
sball  l»c  stiiiiiglcd. 

"Tlioao  wliu  itifonii  nffaiust  and  bring  to  jiistioo  crimiuols  of  thisdcscriptiou  shall 
be  rowaulrtl  with  ilio  whole  of  iheir  projJiTty, 

'*  Thoati  wlio  aro  )>rivy  to  tbo  ijerpotmtitai  of  thi»  crime  nntl  yet  omit  to  give  any 
notice  or  iiifoitimtiou  iLcreof  to  iLo  inagiMtrulcs  shall  b«  puiitHbud  with  lUO  blows, 
and  baDihht'd  iK>rpetuatly  to  the  disttiuce  ol  :{,(IU0  li 

"  If  the  criuic  in  coutrivc(l»  but  not  oxuciited,  tbo  )»riiieipal  ^ball  boHtranglcd  and  all 
the  8ccP8«orip!i  uhalt  uacb  of  thcui  bo  ptiuiahcd  with  lUU  blows  and  perpctimt  haniiih- 
inout  to  the  tlialaiico  of  ;i,tHX)  H. 

"If  thi)«)  who  are  privy  to  hncli  ineffective  contrivance  do  not  givo  dtic  notice  an<l 
infomiatiou  thereof  to  tho  inugistratt'H,  tboy  ehnll  bo  punihhcd  with  1(10  blows  and. 
banisbed  for  three"  yeum. 

"All  p«rsons  who  rcfuseto  siuTender  IbftiisflveK  to  tho  niai^iairatea  when  required, 
audseekconceulinciit  iu  uioiintaine  and  dewrrt  phicea  in  ordt-r  to  evade  either  tho  per- 
formance of  their  duty  or  the  puiiitiLuieut  due  to  tbeir  crimes,  bIiuU  be  held  guilty 
of  an  intent  to  rebel,  and  ahall  Iht-reforo  suiler  puuishment  iit  the  niiinner  by  thia 
law  provi<led.  If  such  persons  liuve  n-conrse  to  violence  and  defend  theninelvus  when 
pursued,  by  force  of  anus,  they  shall  be  held  guiliy  of  nn  overt  act  of  rvbellioo,  and 
panitthtfd  accordingly." 

"Your  commiiiiieatioa  of  the  17tU  ultimo,  cot)taiiii»g  an  iuclosnre  of 
ft  traushitiiiii  of  sectiou  cclv  of  tbo  penal  code  of  Ubiiia,  a.s  truoKlated 
by  Sir  Georg:^  TJjoiitas  Staunton,  aud  iiKiuirinfj  »  wbether  tbe  same  cor- 
ifctly  represents  tbe  law,  and  whether  it  is  now  understood  to  l>e  iu 
force  in  all  or  any  part  of  the  domiDious  of  Flis  Imperial  Mnje-sty,'  was 
duly  received,  and  1  liave  tbe  honor  to  say  in  reply  that  section  celv  of 
tbe  Chinese  penal  code  releired  to  has  no  reference  wliutevcr  to  Chinese 
emigration  as  contemplated  in  und  sanciiuned  by  the  Burliuganje  treaty*^^^ 
Under  the  general  head  of  *  Kenuneiatiou  of  allegiance,'  the  ^pecitUj^^H 
acts  so  carefully  defined,  with  their  conesiioudintr  punishments,  poini^^ 
to  the  presumptive  existeice  of  a  lesser  or  {greater  degree  of  treasonable 
intent  a^:aiust  the  Governrneut,  and  it  contemplates  conspiracies  and 
overt  acts  of  rebellion  ajjainst  the  Government  as  beiufj  the  logical  se- 
quence of  *  renunciation  of  allepriance,'  wLich  anteeedes  theni  both  in 
time  and  existence  ;  hence  their  classitication  under  t  bat  head  or  section. 
Emii^ration,  as  sanctioned  Liy  foreijjn  treaties,  is  taken  out  of  the  cate- 
gory of  treasonable  acts,  and  is  theretbre  beyond  the  sco|)eof  the  section. 

"In  Article  V  of  the  Burliufrnme  treaty  we  find  this  languafie,  which 
is  conclusive  on  this  point:  *  The  United  States  of  America  and  the 
Emperor  of  China  cordially  recognize  the  iidierent  and  inalienable  right 
of  man  to  change  hi^  home  and  allegiance.'" 

Mr.  Yung  Wing  to  Mr.  Evarta,  Mar.  2, 1880 ;  ibid. 

"I  am  alike  honored  and  gratified  io  beiug  enabled  to  inform  you 
that  the  President,  by  and  with  tho  advice  and  consent  of  the  Senate, 
has  appointed  two  of  our  distinguished  citizens,  Messrs.  John  F.  Swift. 
of  California,  and  Wdliam  Henry  Trcscot,  of  South  Carolina,  as  com- 
missioners, to  act  conjointly  with  the  envoy  extraordinary  and  minister 
plenipotentiary  of  the  United  States  to  China,  to  negotiate  and  conchule 
a  settlement  by  treatj'  of  such  matters  of  interest  to  the  two  Goveru- 
meo^,  now  pending,  as  may  bo  conlided  to  them. 

"It  is  expected  that  these  commissioners,  in  company  with  the  newly 
appointed  minister  to  China,  Mr  James  15.  Angell,  will  sail  from  Sau 
Francisco,  en  youfi:  to  PcLiug,  iu  tho  steamer  of  the  17th  of  Juuo 
proximo. 
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"  I  have  instructed  the  present  minister  near  the  Government  of  Hia 
Imi>eriiil  Majesty  to  take  as  early  nil  opportunity  us  may  be  practicable 
and  proper  to  acquaint  the  Chinese  Government  with  the  high  mission 
of  these  gentlemen,  and  to  make  fitting  arraugemeuts  in  advance  of 
their  arrival  for  their  appropriate  reception  in  their  elevated  diplomatic 
character  as  the  specially  commissioned  plenipotentiaries  of  the  Pi'esi- 
dent  and  Government  of  the  United  States. 

"I  take  a  singular  satisfiiction  in  expressing  to  yon,  and  through  yon 
to  the  Government  you  so  worthily  represent,  the  assurances  of  the 
Presi^lent^s  deep  conviction  that  the  sending  of  this  high  commission  to 
China  cannot  fail  to  draw  closer  even  than  before  the  bonds  of  amity 
between  the  two  Government-s,  by  opening  a  favorable  chautiel  for  the 
speedy  and  harmonious  a<ljustment  of  the  questions  of  moment  now 
pending  between  them,  and  that  the  result  of  its  wise  and  conciliatory 
counsels,  met  in  a  like  spirit  of  wisdom  and  conciliation  by  the  enlight- 
ened statesmen  who  rule  the  destinies  of  the  great  ]']inpire  of  tlie  Kast, 
will  build  up  a  lasting  monument  of  the  good  will  siud  kindred  interests 
which  animate  the  two  nations. 

Mr.  Evarte,  Sec.  of  StftU\  to  Mr.  Yung  Wing,  May  25, 188<>.    MSS.  Not«8,  China ; 
ibid. 

"1  have  the  honor  to  ackuowledge  the  receipt  of  your  note  of  the  9th 
ioatant,  whereby  you  informed  this  Department  of  the  expected  arrival 
St  San  Francisco  of  the  Chinese  steamer  Wo  Chung,  being  the  first  of 
her  class  to  enter  an  American  port,  and,  in  order  to  prevent  any  mis- 
understanding in  reganl  to  duties  or  other  charges,  yon  request  that 
the  Secretary  of  the  Treasury  be  uotifled,  to  the  end  that  the  customs 
authorities  at  San  Francisco  may  extend  to  that  ve.^sel  the  privileges 
conceded  to  vessels  of  other  nations  in  treaty  relations  with  the  United 
States.  The  matter  was  forthwith  referred  to  the  Secretiiry  of  the 
Treasury,  from  whom  I  now  learn  that  under  the  laws  of  the  United 
States  and  the  provisions  of  the  existing  treaties  with  China  it  will  be 
necessary  to  exact  tonnage  tax  at  alien  rates. 

"It  appears  that  discriminating  duties  of  tonnage  and  impost  on  for* 
eign  vessels  and  their  cargoes  are  to  be  charged,  as  provided  by  law 
(§  42U>,  Kev.  Stat.),  in  all  eases  except  where  exemption  is  secured  by 
treaty  stipulations,  or  where  special  exemption  is  proclaimed  by  the 
President  upon  evidence  of  reciprocal  exemption  accorded  to  vessels  of 
the  United  States,  comformably  to  the  provisions  of  section  4228  of  the 
Revised  Statutes,  or  where  an  exemption  is  created  otherwise  by  law, 

"The  treaties  between  the  United  States  and  China  do  not  establish 
reeiproc.il  exemption  from  discriminating  taxes.  While  the  tonnage 
tax  to  be  collected  from  American  vessels  in  the  open  ports  is  fixed  by 
^the  treaty  of  June  18, 185S,  between  the  two  countries,  it  does  not  ap- 
'  that  Chinese  vessels  entering  those  ports  are  subject  to  the  same 
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charges.  Neither  doe.}  it  appear  that  Chinese  vessels  resortmg  to  the 
ports  of  the  Uoited  States  may  not  trade  directly  with  the  closed  i>ortl 
of  China  whither  American  vessels  are  debarred  from  going. 

"  Uuder  these  circumstances  the  Secretary  of  the  Treasuiy,  conform- 
ing to  the  prescriptions  of  the  statute  as  to  tonnage  duties,  section  4215 
of  the  Revised  Statutes,  has  directed  the  collector  of  customs  at  Sac 
Francisco  to  exact,  upon  the  arrival  of  the  steamer,  tonnage  tax  at  alien 
rates,  in  addition  to  the  ordinary  tonnage  tax  paid  annually,  if  the  ves*' 
sel  be  engaged  in  regular  voyages  between  the  two  countries.  He  has^ 
however,  reserved  for  the  present,  consideration  and  decision  of  tb^ 
questions  of  duties  on  the  cargo  which  the  vessel  may  bring." 

Mr.  Huy,  Acting  Ser.  i.rStHt.\  to  Mr.  Yung  Wing,  Aug.  13,  1880.     MS8.  No 
China;  ibid. 

"  Eeferring  to  yonr  note  of  the  9th  instant  relative  to  the  expected 
arrival  of  the  Chinese  steamer  Wo  Chung  at  the  port  of  San  Francisco, 
and  to  my  reply  thereto  of  the  13th,  1  have  now  the  honor  to  inform  you 
that  the  rt-served  question  of  the  customs  duties  of  importation  charge- 
able upon  the  cargo  which  the  vessel  may  briug  has  received  careful' 
consideration. 

"■Like  the  question  of  alien  tonnage  dues,  of  which  my  former  note 
treated,  the  matter  of  customs  duties  on  cargo  entering  Iho  porta  of 
the  United  States  from  foreign  jwrts  is  one  to  be  exclusively  decided, 
in  the  absence  of  specific  and  reciprocal  exemption  by  treaty,  accord- 
iug  to  the  domestic  legislation  of  the  country. 

**The  existing  treaties  of  commerce  between  the  United  States  and 
(?hina  do  not  provide  for  such  reciprocal  exemption,  but  stipulate  solely" 
'  that  citizens  of  the  United  States  shall  never  pay  higher  duties'  [oa 
merchandise  entering  China]  '  than  those  paid  by  the  most  fuvorodf 
nations.*    The  question  is,  therefore,  remitted  to  the  domestic  legisla-l 
tion  of  the  United  States.    That  legislation  j>re«cribes,  in  section  250J| 
of  the  Revised  Statutes,  a  discriminating  duty  of  ten  per  centum 
valorem  in  addition  to  the  regular  duties  imposed  by  law  on  goods  im- 
ported in  vessels  not  of  the  United  States;  but  it  also  provides  thatj 
this  discriminating  duty  shall  not  apply  to  merchandise  imported  it 
alien   vessels,  which  are  entitled  by  treaty  or  any  act  of  Congress  to* 
enter  the  United  States  on  the  same  footing  as  though  imported  in 
vessels  of  the  United  States. 

•*  An  act  of  Congress  applicable  to  the  case  in  point,  is  found  em«] 
iKxlied  in  section  422$  of  the  Revised  Statutes,  which  empowem  tht 
l*resideut,  upon  satisfactory  jiroof  being  given  by  the  Oovcrnracnt  o^ 
iiny  foreign  nation  that  no  discriminating  duties  of  tonnage  or  '" 

1  there  levied  upon  United  States  vessels,  or  upon  merchant, 
"ried  thither  in  American  bottoms,  to  issue  a  pn>el  i  la^ 

and  discontinuing  tin*  discrlfninntinif  <liifirs  iifnrr 
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the  vessels  and  cargoes  coming  to  the  United  Sirttes  nndcr  the  flji^  of 
such  foreij^n  natioi). 

"Ill  order,  however,  that  the  discretionary  authority  conferred  by 
this  enactment  should  be  .Tpi)Iied  in  conformity  with  its  entire  spirit  as 
well  as  its  letter,  it  becocnes  necessary  that  the  satisfactory  proof  it 
contemplates  shall  cover  uot  merely  American  imports  into  China,  but 
the  flag  uuder  which  they  enter  the  Empire,  on  which  point  the  treaty 
is  silent. 

"  It  ia  found  practicable,  in   this  view  of  the  question,  to  join  the 
questioQ  of  tontiage  dues,  treated  of  io   my  loriuer  note,  to  the  qucH 
tion  of  customs  duties  now  under  consideruti<n)  between  us,  inasmuch 
as  both  matters  are  within  the  eotnpeteney  of  the  Premdent  under  the 
above-mentioned  section  4228  of  the  statutes. 

*'I  have,  therefore,  the  honor  to  inquire  whether  you  are  prepared  to 
support  the  request  contained  in  your  note  of  the  9th  instant,  for  the 
accordance  of  the  most  favored  nation  treatment  to  the  Wo  Cbnng, 
and  consequently  to  Chinese  vessels  in  general  which  may  enter  our 
ports  with  cargo,  by  giving,  on  behalf  of  your  Government,  satisfac- 
tory proof  on  the  following  points: 

"  First.  Are  any  other  or  higher  tonnage  dues  exacted  in  the  open 
l>orts  of  China,  from  vessels  of  the  United  States  resorting  thereto, 
than  are  paid  by  Chines©  vessels  or  any  foreign  vessel  engaged  in  like 
trade  therewith ! 

"Second.  Are  any  other  or  higher  customs  duties  of  imiK>st  exacted 
in  Cbioa  from  American  citizens  importing  merchandise  thither  than 
are  paid  by  Chinese  subjects,  or  the  citizens  of  the  most  favored  power, 
importing  the  like  merchandise  into  China? 

"Third.  Is  there  any  discriminating  or  additional  customs  duty  im 
posed  upon  merchandise,  whether  of  American  or  foreign  origin,  enter- 
ing the  open  ports  of  China  in  vessels  of  the  Uuitetl  States,  which  is 
not  imposed  upon  the  like  goods  entering  those  ports  in  Chinese  ves- 
sels, or  in  the  vessels  of  any  foreign  power  ! 

*^I  have  thus  presented  my  inquiiies  in  categorical  form,  in  view  of 
the  circumstance  that  the  most  favored  nation  treatment  which  is 
sought  by  your  note  of  the  0th,  for  the  Wo  Chung  and  her  ciirgo,  ia 
identical  with  that  which  a  vessel  of  the  United  States  and  her  cargo 
receive  on  entering  the  ports  of  the  United  States.  I  have  also,  as 
you  will  perceive,  limited  my  inquiries  to  the  open  ports  of  China,  be- 
cause a  Chinese  vessel  coming  Irora  or  trading  with  a  port  of  the  Em- 
pire closed  to  the  commerce  of  non-Chinese  vessels  would  necessarily 
have  no  claim  to  exemption  or  favor  biised  upon  reciprocity  of  treat- 
ment. 

"Upon  the  receipt  of  your  reply  to  the  foregoing  inquiries,  the  De 
partment  will  be  in  a  position  to  decide  whether  and  to  what  extent 
the  case  of  the  Wo  Chung  and  vessels  of  her  class  come  within   the 
discreliooary  power  of  the  Presidential  proclamation  contemplated  in 
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section  4228  of  tLc  Revised  Statutes,  both  as  to  tonnage  and  customs 
duties. 

Mr.  Huy,  Acting  Soc.  of  State,  to  Lhon  Laji  Phi,  Aug.  5W,  1B80.     MSS.  Notes, 
Chinn;  For.  Rcl.,  1880. 

"On  the  28th  of  Judo,  1882,  the  charg<3  d'afifaires  ad  interm  of  your 
lejjation,  Mr.  Tsu  Chan  Panjjj  wrote  to  nie  touching  the  question  arising 
under  ihi^  aefc  of  .May  0,  1882,  relative  to  tlie  transit  across  the  territorj' 
of  the  United  States  of  Chinese  laborers  proceeding  to  or  returning  fn>m 
Cuba  and  other  foreifjrn  countrJe.9. 

'*  I  am  h;}i>i\y  to  iufornt  you  that  tbia  Government  has  reached  the 
conclnsion  that  tlie  transit  through  the  United  States  of  Chinese  sub- 
jects, firm-eeding  to  or  from  a  third  country,  is  permissible  under  the 
act  in  question,  with  eertaiu  ju'ecautions  against  abuses. 

"An  opinion  which  I  have  received  from  the  AttomeyCieneral  sets 
forth  the  grounds  on  which  this  conclusion  is  reached,  wliicli,  briefly 
recapitulated,  arc  as  follows: 

"The  preamble  of  the  act  itself  reads: 

"'Whereas,  in  the  ojuuion  of  the  Government  of  the  United  States 
the  coming  of  Chinese  LibortTs  to  this  country  endangers  the  good 
order  of  certain  loeaiities  within  the  territory  thereof;  [and  it  istheiv-* 
u]wn  enacted  tltat]  the  coming  of  Chinese  hiborers  to  the  United  States 
be  •  •  •  suspended;  and  during  such  suspension  it  sliall  not  bo 
lawful  for  any  Chinese  hihnrer  to  come,  or  having  so  come,  •  •  • 
to  remain  within  the  United  States.' 

**The  act  is  iKised  upon  the  treaty  of  November  17, 1880,  the  provis- 
ions whereof  it  is  designated  to  execute.  In  that  treaty  it  is  premised 
that  'a  motlification  of  existing  treaties'  has  become  necessary  in  con- 
sequence of  the  increasing  immigration  of  Chinese  laborers  and  the  em- 
barrassments caused  by  such  immigration;  and  thereupon  the  Govern- 
ment of  China  agrees  that  whenever  in  the  opinion  of  this  Government 
injurious  eUects  are  threatened  or  caused  by  'the  coming  of  Chinese 
laborers  to  the  Unile<l  States  or  their  residence  therein,'  such  coming 
or  residence  may  be  regulated,  limited,  or  suspended,  but  may  not  be 
absolutely  prohibited.     The  treaty  adds : 

"*The  limitation  or  suspension  sliall  be  reasonable,  and  shall  apply 
only  to  Chinese  wlio  m^y  go  to  the  Cnited  Slates  as  hdiorers,  other 
classes  not.beiug  incUuled  in  the  limiialions.  Legislation  lukeu  in  re- 
gard to  Chinese  laborers  will  tu*  oi  such  a  character  only  j>s  is  necessary 
to  enforce  the  n'gulation,  limitaliiin,or  sus|H'nsion  of  iuntiigration,  and 
inimigrants  shall  not  be  subject  to  personal  nudtreatnient  or  abuse.* 

"  In  the  view  of  the  Attorney  General,  the  act  of  May  C,  1882,  being 
inteniled  to  carry  into  efl'ecfc  the  stipulations  of  the  treaty,  is  to  be  con- 
strmnl  in  rhe  light  thereof,  and  has  reference  only  to  the  Chinese  who 
come  here  to  sl+iy  ujs  laborers.  It  ia  only  with  immigrants  and  with 
those  whocoino  as  laborers  that  tlie  treaty  and  the  statute  deal.  Look- 
ing, Iheretore,  at  the  mischief  and  the  remetly,  and  to  the  treaty  and 
act  taken  together,  this  Government,  adopting  the  conclusion  of  the 
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Attorney-General,  docs  '  not  thiTik  that  a  Chinese  laborer  coming  to 
this  country  merely  to  pass  tbrouy:U  it  can  be  couHidert'il  as  within  the 
prohibition  of  the  law,  be  being  neither  an  inimi^atiL  nor  a  laborer 
coming  here  us  laborer/ 

"With  regard  to  the  necessity  of  Chinese  laborers  in  transit  being 
I>rovided  with  evi<lence  that  they  are  not  Chinese  coming  here  as  immi> 
granta  or  as  laborers,  the  Attorney-General  says: 

"'As  the  prohibition  of  the  act  applies  to  Chinese  laborers  coining 
into  the  country  to  stay  as  laborors,  and  as  the  regnlations  touching 
certificates  of  identifleatiou  prescribed  by  the  fourth  and  sixth  sections 
are  ancillary  to  that  end,  and  intended  to  prevent  frands  upon  the  act, 
and  therefore  applicable  to  Chinese  coming  here  for  permanent  or  tem- 
porary residence,  Iain  of  opiniou  that  Chinese  passing  through  this  conn 
try  to  other  countries  are  not  required,  before  crossing  onr  borders,  to 
produce  the  specilied  certiticates  of  identification,  provided  Ihey  com- 
petently prove  in  some  other  manner  their  status  as  mere  transient 
passengers ;  of  course  the  certificate  would  dispense  with  other  proof. 
The  character  of  such  proof  may  very  properly  be  regulated  by  the 
Secretary  of  the  Treasury.^ 

"I  have  brought  the  matter,  in  this  shape,  to  the  attention  of  the 
Secretary  of  the  Treasury,  and  requested  tliat  he  will  frame  such  regu- 
lations as  may  be  necessary  to  permit  the  transit  of  Chinese  laborers. 
As  soon  as  the  action  of  my  colleague  shall  be  made  knowii  to  me,  I 
will  communicate  it  to  you." 

Mr.  Frelinghoysen,  Soc,  of  State,  lo  Mr.  Cheng  Tsao  Ju,  Jan,  0.  It83.     MSS. 

Kote«,  Chiua;  For.  Rot.,  1883. 
As  to  Chinese  inmiigration  to  tbo  United  States,  bco  npra,  }  07. 

"Referring  to  my  note  to  you  of  the  Gth  nltimo,  in  relation  to  the 
transit  of  Chinese  laborers  through  the  territory  of  the  United  States, 
when  passing  to  or  from  a  third  country,  I  have  now  the  honor  to  trans- 
mit, for  your  information,  four  copies  of  a  recent  circular  issued  by  the 
Secretary  of  the  Treasury,  in  which  are  set  forth  the  conditions  under 
i  #liich  .such  transit  maj^  be  accomplished." 
Same  to  same,  Feb.  9,  1883 ;  ihid. 

^'TfiUMit  of  Chinese  laborers  over  the  territory  of  the  United  State*  in 
the  cotirge  of  a  journey  to  or  from  other  countries. 

"  TrEASTTRY   DEPART3IENT, 

"  Wa^hiiigtouj  January  23,  1883. 

"To  Collectors  of  Customs  and  others: 

"The  Attorney  General, in  an  oi»inion  of  December 20, 1882, addressed 
to  the  Secretary  of  State,  has  decided  that  Chinese  laborers,  in  ti-ansit 
merely  across  the  territory  of  the  United  States  in  tbe  course  of  their 
journey  to  or  from  other  countries,  are  neither  emigrants  nor  'Chines© 
coming  to  the  United  States  as  laborers,'  within  the  language  of  the 
treaty  of  November  17,  1880,  or  the  act  of  May  G,  18S2,  and  further, 
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that  it  is  iiol  iiicuiiilM'iit  iii)on  such  passengers  to  produce  tlie  ccrtifl- 
caK'S  of  idfiitiiicatiuii  iircscrilM'd  by  sections  4  and  C  of  tliat  act,  pix>- 
vided  tbar^  by  <'ompeteiit  proof,  they  may  otherwise  establish  their 
traiKsieut  status. 

*'The  Deinirtmeiit  of  State  hay  trausiiiitted  the  ojiiuion  of  tho  At- 
torneyGeiieral  to  this  Di'partuient  with  its  approbation.  Trensnry 
decision  >'o.  5313,  dated  July  20,  1882,  is  therefore  revoked,  and  the 
following  repulations  are  ado]>led  by  this  Department  to  carry  into 
effect  the  more  recent  opinion  of  the  Attorney-Gener.il  and  tho  views 
of  tbe  Department  of  Slate  : 

"'1.  Where  a  Chinese  consul  residen  at  the  port  of  landinjc  or  en- 
trance into  the  United  States  of  any  (Jhinese  laborer  claiming?  to  l>o 
merely  in  transit  tbrontjfh  tlie  territory  of  the  United  iStates,  in  tho 
course  of  a  jtmrtiey  to  or  fnnu  other  countries,  the  certihcate  of  such 
Chinese  consul,  identifying;  the  bearer  by  imuje,  height,  ape.  &c.,  so  far 
U8  practicable,  and  showing  tlie  j>lace  and  date  of  hits  arrival,  tlie  i)lace 
at  which  he  is  to  leave  the  United  Slates,  the  date  v^lum  his  journey  is 
to  begin,  and  that  it  is  to  be  continuous  and  <lirect,  shall  be  accepted 
as  jjrima /am  evidence.  And  such  certificate  shall  be  required  in  all 
cases  where  a  Chinese  consul  resides  at  such  port. 

♦"2.  In  the  absence  of  such  certificate,  ottier  competent  evidence  lo 
show  the  identity  of  the  persfui  and  the  fact  that  a  bona  fide  transit  only 
is  intended,  may  be  received.  The  production  of  a  through  ticket  across 
tho  whole  teri-itory  of  the  United  States  intended  to  be  traversed  may 
be  received  as  competent  [>roof,  and  should  beexhibited  to  the  collector 
and  veritied  by  hiui.  Such  tickets  and  all  other  evidence  presented 
must  be  so  stamped  or  marked  and  dated  by  the  customs  oOJcer  as  to 
l)revent  their  use  a  se4>ond  time. 

*"3.  In  the  case  of  numbers  of  Chinese  being  transported  in  a  body 
under  the  charge  of  agents  or  others,  the  affidavits  of  such  agents  or 
others  in  charge,  with  jtroof  satisfactory  to  the  collector  that  such 
hiborrrs  wii!  bo  conveyed  without  dehiy  across  the  territoiy  f>f  the 
United  States  and  delivered  on  board  ship  or  into  foreign  territory, 
may  be  received  in  lieu  of  the  tickets  required  in  the  foregoing  I'egula- 
tiou. 

"* Descriptive  lists  of  all  such  Chinese  will  be  prepari*d  in  du|dicate 
and  presented  to  tho  collector  of  customs,  substantially  in  the  form 
mentioned  in  the  circularof  May  19, 1882  (Synop.sis  5231),  and  showing, 
in  addition,  the  place  and  date  ot  arrival  and  the  place  und  date  of  in- 
tended departure,  and,  u  hen  practic^ible,  the  route  to  be  traveled.  One 
copy  will  be  retained  on  the  hies  of  his  othce,  and  one  to  be  forwarcied 
by  mail  to  the  collector  of  customs  at  ttje  port  of  exit,  who  will  take 
pains  to  see  that  the  jtasseugers  duly  leave  the  United  States.  If  they 
do  not,  he  will  report  the  fact  to  this  Department.  One  list  may  be 
made  to  include  all  Chinese  transported  at  one  time,  and  each  list 
shouhl  be  properly  dated,  signed,  and  scaled  by  the  collector  or  his 
deputy. 

»'*  Where  considerable  numbers  of  Chines©  intend  to  travel  from  the 
port  of  entrance  to  the  port  of  exit  under  the  charge  of  an  agent,  .'is  before 
mentioned,  it  will  be  suflicieut  to  have  included  in  the  <!ei5criptive  list 
to  he  mailed  to  the  collector  at  the  port  of  exit  the  number  of  ijersons 
who  are  to  go  forward,  the  nam©  of  the  agent  in  charge,  and  the  route 
by  which  they  are  to  travel.* 

*'CHA8.  J.  FOLOEB, 

"  SccreUiryJ* 
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**  Referring  to  your  uote  ol"  tbe  6tb  instant,  concerning  the  operation 
of  Eale  3  of  Circnlar  No.  5  issued  by  the  Treasury  Department  Jannary 
23,  1883,  governing  tbe  'tran?it  of  Chinese  laborers  over  tbe  ten-i- 
tory  of  tbe  United  States  in  tlje  course  of  a  journey  to  or  from  other 
countries/  I  have  now  the  honor  to  apprise  you  of  tlie  receipt  of  a  letter 
of  the  ICtli  instant  from  the  Acting  Secretary  of  the  Treasury  on  the 
subject. 

"  Concerning  your  intimation  that  such  rule  should  discnminate  be- 
tween those  persons  who  may  be  prosecuting  their  journey  voluntarily 
and  those  who  may  be  vouched  for  by  the  agent  of  the  transportation 
company  over  whose  lines  they  may  travel,  and  Chinese  laborers  who 
come  to  this  country  in  large  bodies  from  China,  under  contract,  Mr, 
French  expresses  the  opiniou  that  the  Treasury  Department  could  not 
inquire  into  the  character  of  the  persons  who  may  be  aflccted  by  that 
circular,  but  holds  that  if  they  are  laborers  in  transit  over  the  trrritorj' 
of  the  United  States  and  in  charge  of  any  agent,  they  come  within  tbe 
rule  Bpecifled.^ 

Mr-  Frelingliuyscn,  Sec  of  State,  to  Mr.  Cbctig  Tsuo  Jii,  Fub.  2:},  1883;  Hid. 
See  guproj  (  G7. 

"  Uudex  the  treaty  of  November  17,  ISSO,  between  the  United  States 
and  China,  restricting  the  immigration  of  Chinese  laborers  into  the 
United  States,  this  Government  is  bound  to  interpose  no  obstacle  to  the 
ft«e  movement  of  Chinese  of  the  excepted  non-laboring  classes  who 
may  come  to  this  country. 

"United  States  consular  officers  are  bound  by  that  treaty  to  issue 
certificates  to  Chinese  subjects  not  laborers,  going  to  the  United  States 
from  places  where  there  may  be  no  competent  Chinese  representative. 
It  is  advisable  that  there  sliould  be  a  fixed  form  for  these  certificates  so 
that  they  may  conform  with  law  and  treaty. 

Mr,  Boyard,  S(?c.  of  State,  to  Mr.  Manuing,  Au^.  11,  1885.    MSS.  Doui.  Lot. 
8ee  tupra,  $  t)7. 

**  As  regards  the  conflict  between  the  treaty  of  1858  and  that  of  1880, 
tiiere  can  be  no  question  that  tbe  latter,  being  more  recent,  is  to  pre- 
vail. If  there  be  a  question  between  either  treaty  anil  subsequent 
Ohincne  legislation,  the  Department's  opinion  is  that,  internationally, 
fioch  legislation  cannot  affect  treaty  obligations.  I  therefore  afllrm 
your  suggestion  that '  in  cases  in  which  an  American  is  suetl  by  a  Chinese 
•object,  tbe  United  Sta-tes  consul  shuU  invite  the  proper  otticial  of  the 
|»lu        "*  tify  to  sit  with  him  lit  the  hearing,  to  watch  the  pro- 

ct."  lit.  and  examine  and  cross  examine  witnesses,  and  to 

protetit,  if  he  pleases,  in  detail.' '' 

Mr.  lUfvrd,  8«>o.  of  SUUs,  to  Mr.  Uvuby,  Doc.  VI,  1U«5.   MSS.  lust..  Cbina. 

h  instant  relative  to  the  Chi- 
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*' 1.  As  to  naturalization,  tbe  only  treaty  provifeion  iu  the  matter  ia| 
the  last  clause  of  urticle  0  of  tb©  Burlingame  treaty,  8if;ne<l  July  28^ 
1SG8,  a  copy  of  which,  with  tbe  passage  referred  to  marked,  iH  herewith  ^ 
tnujsmitted.    Tbe  pertinent  statutory  provision  is  found  iu  section  H 
of  the  exiating  Chinese  imoiigrration  act  of  May  6,  1882,  as  follows :1 

"  *  Sec.  14.  That  hereafter  no  State  court  or  court  of  the  United  States 
shall  admit  Chinese  to  citizenship;  and  all  laws  in  contlict  with  this  act 
are  hereby  repealed.' 

*'  2.  As  to  retnrn,  tbe  same  act  of  May  C,  1882,  and  the  lat^if  act  of  1 
July  6,  1884,  amendatory  thereof,  prescribe  the  conditions  under  which 
Chinese  may  leave  the  Uuiied  States  and   return  hither.    Copies  of  j 
these  two  acts  are  also  transmitted. 

"Your  third  question  reads  as  follows: 

"  *  Can  a  father,  a  respectable  resident  of  this  city  [New  Orleans],  of| 
Chinese  birth,  have  his  young  son  brought  to  him  from  China  t' 

♦'This  would  appear  to  depend  on  whether  the  father  belongs  to  thoj 
class  exempted  by  the  treaty.    If  the  father  be  a  laborer,  it  would  prob- 
ably bo  held  that  his  privilege  of  residence  and  power  to  go  and  come  ] 
is  personal  only  to  himself,  and  cannot  extend  to  members  of  his  house- 
hold.   But  this  Department  cannot  decide  such  questions.    The  esecu- ' 
tion  of  the  provisions  of  the  acts  of  Congress  mentioned  is  intrusted  to 
the  Secretary  of  tlic  Treasury,  to  whom  the  inquiry  may  be  addreswed 
to  enable  an  opinion  to  be  given  on  them  of  the  particular  case,  and 
not  as  a  hypothetical  inquiry." 

Mr.  Bayartl,  Sec.  of  State,  to  Mima  SaimderB,  Mar.  23,  1886.     MSS.  Dom.  Let.  \ 
As  to  nalnralization,  seo  infra,  }  J  171,  ff. 

"  The  prohibition  of  Article  II  of  the  treaty  of  1880  not  only  covers  tbe 
importation,  transportation,  purchase,  or  sale  of  opium  by  American  citi- 
zens iu  China,  but  extends  also  to  vessels  owned  by  such  citizens,  whether  J 
employed  by  themselves  or  by  others  in  the  opium  trade.     Logically,  a  J 
building  owned  by  an  American  citizen  and  used  by  another  person  for] 
the  storage  of  opium,  would  como  within  the  extended  prohibition. 
But  there  may  be  room  to  question  whether,  as  the  treaty  stands,  tbe 
prohibition  as  to  an  Americau  owned  vessel  employed  by  'other  persons'  j 
iu  the  opium  trade  i.s  not  strictly  limited  to  cases  where  such  'other! 
persons'  are  agents  or  factors  of  the  American  owner,  or  where  the 
owner  is  privy  to  the  unlawful  u«e  to  which  his  property  is  to  be  put. 
The  intent,  however,  is  clear  that  no  American  citizen  in  China  shall 
engage  in  or  knowingly  aid  others  to  carry  ou  tbe  opium  ti:i 

"  The  provision  of  the  treaty  is  not  selfeicccutlng.    The  » 
of  the  proliibition,  as  to  American  citizens  in  China,  Is  e  de-| 

pendent  uiM)n  'appropriate  legislation'  on  the  part  of  the  United  eu» 
It  is  only  such  legislation  that  consuls  of  "     '  ■••^    '  ^*   ♦,  s  :^ 
can  enforce  judicially.    Tri  the  absence  of 
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the  least,  doubtful  wbetber  a  codsuI  eouM  lawfully  interfere  to  prevent 
an  American  eitizen  frotn  doing  an  act  not  in  itself  contrary  to  inter- 
uutionul  law  or  tlje  domestie  law  of  Cliiua. 

"  If,  lowever,  llie  coutemplutetl  employment  of  the  Anierican  owned 
premises  by  a  lij  itisli  subject  be  opposed  by  Cbiiia,  and  the  lease  sougbt 
to  he  prevented  by  the  authoritii's  of  the  latter,  the  consul  would  be 
justified  in  withholdiuf;  his  approval  from  the  sublease. 

"  Or,  to  state  Ibe  case  briefly  iu  another  form  : 

"  While  the  Department  regards  it  as  perhaps  somewhat  doubtful 
whether  the  tn-aty  of  1880  prechules  su<;h  a  sub-lease  ns  the  one  pro- 
posed, and  IJnds  itself  rather  unwilling  to  diller  fnuu  your  couclusious 
on  this  point,  since,  beiugf  on  the  spot,  you  can  best  judge  of  the  true 
condition  of  affairs^  yet  there  certainly  a]*pejirs  little  room  to  doubt  tht«t. 
if  the  treaty  as  to  opium  is  dependent  on  *  Jijipropriate  legislation,'  it  can- 
not become  efl'ective  in  tlie  absence  of  such  legislative  action  j  and  no 
legislation  hfis  yet  been  adopted  to  execute  the  opium  clause  of  the 
treaty  of  ISO,  so  far  as  this  Goverumeiit  is  eoncerued," 

Mr.  Bayard,  Soc.  of  State,  to  Mr.  Denliy,  May  14,  1886.    MSS.  Iiixt.,  China. 

See  further  as  to  treaty  with  China^  svjjray  §  G7 ;  as  to  consular  courts 
in  China,  supra ^  §  12.5. 

Papers  showinj;  the  inijiortance  of  a  commercial  treaty  with  China, 
and  a  uavid  force  to  be  there  placed,  will  bi*  ftmnd  in  House  Doc.  40, 
20ih  Conj:.»  1st  sess.  An  elaborate  report  uuule  by  (be  Secretary  of 
State  on  February  25,  1840,  on  United  States  trade  with  China,  will  be 
fouud  in  House  Ex.  Doc.  110.  2(ith  Cong.,  Ist  sess.  For  claims  against 
<'hiiui  see  House  Ex,  Doc.  12,  -10th  Cong.,  3d  sess. 

The  report  of  a  si)ecial  committee  {Mr.  Sargent,  chairman),  February 
27,  1J577,  ou  Chinese  immigration,  is  given  iu  Senate  Report  689,  44th 
Cong.,  2<1  ses.s. 

For  wustruction  of  treaties  of  1844,  1858,  lS«S,and  1880.  iu  reference 

^to  the  rights  of  Chinese  in  the  United  States,  see  Mr.  Bayard^s  note  to 
Cheng  T.sao  Jn,  February  15,  1S8C,  House  Ex.  Doc.  102,  40th  Cong.,  1st 
sess.,  Hvpra,  §  G7. 
The  act  of  1S4S  {0  Stat.,27G,  act  180O,  substituted  Rev.  Stat.,  §  4083),  to 
ferry  into  eft'ect  certain  provisions  of  the  treaties  between  the  United 
States  and  China,  not  having  designated  any  iiarttcnlar  place  for  the 
confinement  of  prisoners  arrested  for  crime,  the  same  is  left  for  regula- 
tion under  section  5,  or  in  the  absence  of  regulation,  to  the  discretion 
of  the  acting  officer. 

.5  Op.,  07,  Touccy,  l*i9.    8oo  tujtra,  J  l'J5. 

By  the  treaty  with  China  of  1S44,  Articles  XXL  and  XXV,  all  citi- 
zens of  the  United  States  iu  China  enjoy  comidete  rights  of  extra 
territoriality,  and  are  amenable  to  no  authority  but  that  of  the  United 
States. 

7  Op.,  495,  Cunhiug,  ier>5. 
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The  judicial  authority  of  the  United  States  commissioDer  to  China  is 
restricted  to  the  five  ports  mentioned  in  the  treaty  with  that  nation  of 
1858. 

9  Op..  204,  BUck,  1859. 

Qnestions  concerning  iuterreution  id  China  are  discossed  supra,  §  07. 

"On  the  3d  of  March,  1843,  an  act  was  approved  placing  forty  thou- 
sand dollars  *at  the  disposal  of  the  President  of  the  United  States  to 
enable  him  to  establish  the  fuhirt*  conimprcial  rehitions  between  the 
United  States  and  the  Chinese  Empire  on  terms  of  national  equal  reel 
procity,'  and  on  the  8th  of  the  foUowini?  May,  Caleb  Caching  was  com- 
missioned as  envoy  extraordinary,  minister  plenipotentiary,  and  com- 
missioner to  China. 

"  He  says  of  his  mission  there :  *  I  entered  China  with  the  formed 
general  conviction  that  the  United  States  on^jlit  not  to  concede  to  any 
foreipn  state  under  any  circniustances  jurisdiction  over  the  life  and 
liberty  of  a  citizen  of  the  United  States,  unless  that  foreign  state  be  of 
our  own  family  of  nations — in  a  word,  a  Christian  state.  •  •  •  In 
China  I  found  that  Great  Britain  had  stipulated  for  the  absolote  ex- 
emption of  her  subjects  from  the  jurisdiction  of  the  Empire.  •  •  • 
I  deemed  it,  therefore,  my  <luty  to  assert  a  similar  exemption  on  behalf 
of  citizens  of  the  United  States.'  A  treaty  on  this  basis  was  concluded 
on  the  3d  day  of  -July,  1.S44,  and  was  couiomnicated  to  the  Senate  by 
the  President  on  the  22d  of  January,  1845;  and  on  the  2Sth  of  Janu- 
ary the  injunction  of  secrecy  was  removed  from  the  correspondence 
submitted  with  the  tix?aty. 

"On  the  exchauffe  of  the  ratifications  of  this  treaty,  it  became  neces- 
sary that  hiws  should  be  enacted  conferring  judicial  powers  on  ministers 
and  cons(dK,  in  order  that  citizens  of  the  United  States  in  China  might 
enjoy  Ihc  protci'1i"m  and  rights  con fcrred  Ity  the  treaty.  Congress  pro- 
ceeded in  this  matter  witli  such  good  judgment  thai  all  conflicting 
views  were  harmonized  in  committee,  and  the  act  was  passed  without 
discussion,  and  was  approved  on  the  Utli  of  August,  1S4H. 

"  Under  this  act  it  was  origiiiidly  held  that  vice-consuls  could  not  be 
empowered  to  exercise  j  ml  icia  If  unctions;  but  this  decision  was  reversed 
by  Attorney-General  Cushiug. 

"  The  act  of  1S4.S  empowered  the  commissioner,  with  the  advice  of 
the  several  consuls,  to  make  regulations  for  carrying  the  provisions  of 
the  treaty  into  efl'ect. 

**  In  November,  1854,  Robert  Me  Lane,  as  commissioner,  made  several 
^  reguIation.H,'  whicli  were  duly  transmitted  to  Congress  by  the  Presi- 
dent on  the  15th  of  July,  185i;. 

"On  the  12th  of  December,  1850,  regulations  made  by  Peter  Parker, 
a  successor  of  McLanc,  were  also  transmitted  to  t'ongress. 

*' William  B.  Keed  was  appointed  commissioner  on  the  18th  of  April, 
1857.  His  instructions,  which  were  cnmniuuicated  to  the  Senate  by  the 
President  on  the  2(tth  of  April,  1858,  directed  hitn,  by  peaceful  co- 
operation, to  aid  in  the  accomplishment  of  the  objects  which  the  allies 
were  seeking  'to  accomplish  by  treaty  stipulations.' 

"On  the  lOth  of  December,  1857,  the  President  transmitted  to  Con- 
gress further  regulations  made  by  Parker  on  the  4th  of  Murcli,  1857,  for 
such  revision  as  Cougrcjis  might  deem  exiM»dient.  The  Senate  com- 
mittee reporte<l  that  these  regulations  needed  no  revision,  and  the 
Senate  passed  a  resolution  to  that  efl'ect. 
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"  Oil  the  20th  of  December,  1858,  tLe  Presklent  tranewittecl  to  the 
Senate  the  correspondeuce  of  Comiijisstoiiers  McLane  and  Parker,  but 
withLeld  the  instructions  of  the  Dejiartmeiit  to  tbeui.  This  doeuiueut 
contains  1424  pages,  and  exhibits  in  detail  the  questions  which  had 
arisen  with  China  durino:  the  jieriod  it  covers. 

**  On  the  27th  of  December,  1858,  the  President  transmitted  to  Con- 
gress a  decree,  and  a  furtht^rreffuhition  which  had  been  made  by  Reed, 
who  had  been  appointed  minister  plenipotentiary. 

*»  The  instructions  of  the  Deiiartment  of  State  to  McLane  and  Parker, 
which  were  withheld  from  the  public  iu  1858,  were  comnjunicated  to  the 
Senate  in  ISiio.  AVith  the  instructions  to  Parker  the  President  also 
transmitted  to  Conjjress  u  mass  of  correspondence  (024  printed  pages) 
relating  lar{;ely  to  the  ncy:otiations  of  the  treaty  of  Tieu-tsin  in  1858. 
Jn  1857,  Mr.  Marcy  thought  that  the  '  British  Uovernment  evidently 
had  ohjects  beyond  those  contemphited  by  the  United  States,  and  we 
ought  not  to  be  drawn  along  with  it,  however  anxious  it  may  be  for  onr 
co-operation.'  He  writes  to  Parker  on  the  27th  of  February,  1857: 
*The  President  does  not  believe  that  our  relations  with  China  warrant 
the  "last  resort"  you  speak  of.  •  •  •  The  *^ last  resort "  means  war.' 
But  in  the  following  May,  Mr.  Cass,  tlie  Secretary  of  State,  directs 
Beed  to  co-operate  peacefully  with  the  allied  powers  for  the  objects 
named  iu  his  dispatch. 

"  It  being  pro{>osed  iu  Congress  to  change  or  modify  the  act  of  1848, 
Mr.  Cass  addressed  a  communication  on  the  subject  to  the  chairman  of 
the  Senate  Committee  of  Foreign  Kelations.  Congress  passed  the  act 
June  22,  1800. 

*'  Mr.  Burliitgame,  in  June,  1SG3,  being  the  representative  of  the 
United  States  iu  China,  wrote  to  Mr.  Seward  :  'In  my  dispatch  Xo,  18, 
of  June  2,  1802,  I  had  (he  h<*n<tr  to  write,  if  the  treaty  jjoweis  <'<>u]d 
agree  among  themselves  to  the  neutrality  i>f  China,  and  togrlher  s<'cure 
order  In  the  treaty  ports,  and  give  their  mortil  supjjort  to  that  ]»arty  in 
China  in  favor  of  order,  the  interests  of  humanity  would  be  suliserved. 
Upon  my  arrival  at  Peking  I  at  once  elaborated  my  views,  and  fuund, 
upon  comparing  them  with  those  held  by  the  reiyresentatives  of  Eng- 
laud  and  Kiissia,  that  they  were  in  accord  with  theirs.' 

*'On  the  15th  of  June,  1»04,  liurliugnme  instructed  the  consul-general 
at  Shanghai  respecting  *  the  extent  of  the  rights  and  duties  of  Ameri- 
can citizens  under  the  treaty,  and  the  regulations  made  iu  pursuance 
thereof  j'  and  he  added,  '  1  have  submitted  the  above  letter  to  the 
British,  French,  and  Russian  miujsters,  and  they  authorize  me  to  inform 
you  they  entirely  approve  its  views  and  ]R>licy.'  Ilurlingamc  described 
the  policy  he  was  prescribing  as  '  an  effort  to  substitute  fair  dii>Ioruatii' 
action  in  China  for  force.'  When  this  important  action  was  coin  muni- 
cated  to  Mr.  Seward,  Secretary  of  State,  he  wrote,  *  It  is  approved  with 
much  commendation.' 

"On  the  Dth  of  November,  1064,  Burlingame  transmitted  to  the  De- 
partment further  rules  and  regulations  for  eousular  courts.  Seward 
replied  that  the  dispatch  would  *  be  submitted  to  Congress.' 

'*  In  18(J0  Burlingame  submitted  for  approval  '  land  regulations'  for 
the  regulation  and  the  government  of  the  Euro|>eau  colony  (the  French 
excepted)  at  Shanghai.  In  IStJS  the  powers  agreed  upon  rules  for  joint 
iuvestigutiou,  under  the  treaty,  in  cases  of  confiscatioD  and  fiue  by  the 
custom  house  atitht)rities. 

"  In  the  summer  of  1808  a  legation  from  China  arrived  at  Washington, 
with  Burlingame  (who  hiwl  left  the  service  of  the  United  States)  as  its 
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chief.  The  treaty  of  18G8  was  then  couchided  between  them  and  the 
United  States. 

*' There  beiiip  some  delay  in  the  ratiOcatiou  of  that  treaty  on  the  part 
of  China,  Mr.  Fish  instructed  Mr.  Bancrofr,  the  jniuister  of  thv  United 
States  at  Berlin  thus:  *  You  will  undoubtedly  meet  Mr.  Burlingame 

•  •  •  in  Berlin.  •  •  •  Impress  upon  him  the  iinportaneo  to 
China  of  an  early  ratification  of  t lie  I reatiew.  •  •  •  Wliile  the  Presi- 
dent cordially  ^ives  his  adhesion  to  the  i)riueiples  of  the  treaty  of  1808» 

•  •  •  yet  he  earnestly  hopes  that  the  advisers  of  IJis  Majesty  the 
Emperor  may  soon  see  the  way  clear  to  counseling  the  granting  of 
fconie  eoneessious.' 

"In  1870  Congress  enacted  that  the  superior  judicial  authority  con 
ferred  by  the  act  of  18G0  on  consuls  general  or  consuls,  should  he  vested 
in  the  Secretary  of  State,  and  that  in  certain  cases  appeals  shouhl  He 
from  the  judgment  of  consular  conrts  to  the  district  court  of  the  United 
States  for  the  district  of  California. 

**  In  an  opinion  dated  September  IS),  1855,  Attorney-General  Cashing 
reviews  at  length  tLo  effect  of  the  statutes  of  1848,  and  the  extent  of  the 
jndic'iul  anthority  it  confers  upon  consuls.'  Attorney-General  Black 
held  tbat  it  was  limited  to  the  ports  mentioned  iu  the  treaty. 

*'  The  expenses  of  transporting  prisoners  held  for  trial  from  one  port 
in  China  to  another  are  a  lawful  charge  \\]hhi  the  general  api)ropria- 
tions  for  defraying  t be  judicial  expenses  of  the  Government  in  the  ab- 
sence of  8]>ecitio  approi)riations  for  the  purpose. 

"  In  November,  IS-W,  Commissioner  Keed,  on  behalf  of  the  United 
States,  accepted  tive  hundred  thousand  taels  ($735,238.97)  in  full  satis- 
faction of  the  claims  of  citizens  of  the  United  States  against  China. 
In  the  following  March  Congress  passed  an  act  i>roviding  for  the  cus- 
tody of  the  money,  and  authorizing  the  President  to  appoint  commis- 
sioners to  examine  a»d  audit  the  claims  with  a  view  to  its  distribution. 
(The  manner  in  which  this  was  dcme  is  set  forth  in  detail  in  Elouse  Ex. 
Doe.  20,  3d  sess.  40th  Cong.)  After  the  payment  of  the  awards  in  full 
the  remainder  of  the  money  was  remitted  to  the  Department  of  State. 
It  has  been  the  subject  of  several  reports  from  the  Secretary  of  State, 
and  of  some  discussions  in  Congress,  but  there  has  been  no  legislative 
action  respecting  it." 

Mr.  J.  C.  B.  Dttvis,  NoUa,  &.c. 

'■'  During  the  administmtion  of  President  Tyler,  Caleb  Gushing,  as 
l>lenipoteutiary,  negotiated  a  treaty  by  which  )»oiitlcal  relations  were  for 
the  first  time  established  between  the  United  States  and  the  Plmperor 
of  China.  In  this  treaty,  the  rights  of  extraterritoriality  were  stated 
iu  unmistakable  terms.  *  Citizens  of  the  United  States  who  may  com- 
mit any  crime  iu  China  shall  be  subject  to  be  tried  and  punished  only 
by  the  consul  or  other  public  functionary  of  the  United  States  thereto 
authorized,  according  to  the  law  of  the  United  Stales.  All  questions 
in  regard  to  rights,  whether  of  ])roperty  or  person,  arising  between  citi- 
zens of  the  United  States  in  China,  shall  be  subject  to  the  Jurisdictiou 
and  regulated  by  the  authorities  of  their  own  Government.''^ 

Ibid, 

The  administration  by  consuls  of  the  extr.Uurntorial  Jurlddictiou  OOO* 
jt^ri'd  b\  treaty  is  considered,  supra^  §  VJ^. 
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Presitli'iit  Moiiroe\s  mcssnge  of  Feb.  23,  1S25,  giviug  couveiition  with 
Coloiiiliia  concliuletl  Oct.  3,  1824,  wUb  the  documents  apueitaining 
thereto,  is  ^\ven  in  lionise  Doc,  400,  18th  Coiigr.,  2*1  ecss.  5  Am.  St. 
I'ap.  (For.  Kd.),  G9G. 

The  ctmveiitiou  of  Oct.  28,  1820,  between  the  Unite<l  States  and  the 
Federation  of  the  Centerof  Aiuerica,  is  given  iu  0  Am.  St.  Pap.  (For 
Heh),  2«1>. 

For  a  history  of  the  tliph»matic  relations  of  the  United  States  with 
the  Governtiientof  Colombia,  see  report  of  Mr.  Liviiifjston,  Sec.  of  State, 
to  President  JaeliKon,  Mareh  15,  1S;J2.     MSS.  lieport  Book. 

Distinctive  quesliojis  as  to  the  tsllimiis  are  hereafter  discussed,  infra, 
§§287ir. 

**/Mlhoni;h  ih'iH  Government  has  always  maintained  that  the  three 
States  of  whicli  Ihe  Kepuhlic  of  ColoinV>ia  was  composed  are  jointly 
iind  severally  liable  for  the  claims  of  oar  citizens  against  that  Ilepnblic, 
yet  from  consideration  for  the  condition  of  those  Stales  it  was  deemed 
ad visalde  to  resei  ve  the  application  of  this  i>rinciple  ami  to  await  the  re- 
sult of  such  arrangements  as  they  might  make  among  theiuselves  for  the 
adjustment  of  then*  elaiuis.  This  was  effected  by  tlie  treaty  !»etweei» 
New  Granada  and  Venezuela  of  the  23d  of  December,  18.i4.  which  was 
subse<nieutly  aecede<l  to  by  Keuador.  pLirsuant  to  that  treaty  New 
Granada  became  respousible  for  fifty,  Venezuela  for  twenty-eight  and 
a  hall,  and  Ecna*lor  for  tweutyone  and  a  Iialf  per  cent,  of  the  debts  of 
the  Pepnblic  of  Colombia.  Upon  this  basis  New  Granada  ami  Vene- 
zuela have  both  paid  their  proportion  of  (be  claims  in  the  cases  ctf  the 
Josephine  and  Ranger." 

Mr.   Buelianaii,  Sec,  of  State,  to  Mr.    Livingstoii,  May  13,  IHH.     MSS.  lust., 
Ecuador. 

An  historical  sketch  of  the  relations  of  the  United  States  with  the  fed- 
eration of  Central  America  is  given  in  instructions  of  Mr.  Buchanan, 
See.  of  State,  to  Mr.  Ilise,  June  3, 1848  ;  Mr.  Clavtmi,  See.  of  State,  to 
Mr.  Squier,  May  1,  1840-     MSS.  Inst.,  Am.  St. 

"  Tlie  obligations  we  have  assumed  (by  the  gaarant^-e  of  the  neutrality 
of  the  Isthmus)  give  us  a  right  to  otter,  unasked,  such  advice  to  the  New 
Granadian  Government,  in  regard  to  its  rehitious  with  other  powers,  as 
might  tend  to  avert  from  that  Kepublic  a  rupture  with  any  nation  which 
might  covetlhe  Isthmus  of  Panama. 

Mr.  Clayton,  Sec.  of  Sratc,  tx>  Mr.  Kooto,  July  19,  1849.     M8S.  Inst.,  Colombia. 

The  United  States  will  not  assent  to  a  cu])itatiou  tax  by  the  New 
Granada  Government  on  citizens  of  the  United  States  crossing  the 
Isthmus. 

Mr  Clayton,  Sec.  of  Slate,  to  Mr.  Footo,  Jau.  9»  P:*50.     M.SS.  lnBt.,  Colombia. 
Mr.  Mar.y,  Sec.  of  Slnto,  to  Mr.  Green,  Feb.  16,  1854;  ibid. 
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Nor  will  assent  be  given  to  the  requirement  by  New  Granada  of  transit 
passports  from  sncli  citizens. 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Foote,  April  13,  1850.  MSS.  lust,  Colombia. 
See  also  Mr.  Marcy  to  Mr.  Green,  Feb.  16,  1854 ;  Mr.  Marcy  to  Mr.  Bowlin, 
Aug.  31, 1855;  ibid. 

Under  the  treaty  of  1846  with  New  Granada  the  United  States  has 
the  right  to  send  over  the  Isthmus  of  Panama  persons  in  its  employment 
in  both  the  civil  and  the  military  service. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Paredes,  June  20, 1853.  MSS.  Notes,  Colombia. 
Same  to  same  Oct.  l2,  1853 ;  ibid. 

In  1829  the  former  Eepublic  of  Colombia  was  dismembered,  and  from 
that  state  arose  the  three  Republics  of  New  Granada,  Yenezuela,  and 
Ecuador.  By  a  treaty  between  the  first  two  of  these  states,  of  the  23d 
December,  1834,  New  Granada  was  made  responsible  for  50,  Venezuela 
for  28 J,  and  Ecuador  for  21 J  per  cent,  of  the  debts  of  the  Republic  of 
Colombia. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Green,  Feb.  3,  1854.    MSS.  Inst.,  Colombia. 

*'This  state  of  insecurity  is  very  prejudicial  to  both  countries,  and  it 
is  not  doubted  that  when  properly  urged  upon  the  consideration  of  New 
Granada  that  Government  will  take  prompt  and  effectual  measures  to 
insure  to  the  citizens  of  the  United  States  the  most  ample  protection 
for  their  persons  "and  property  on  the  isthmus  within  its  territory.  This 
is  not  only  a  duty  of  national  obligation,  but  is  expressly  provided  for 
in  the  treaty  of  12th  of  December,  1846,  between  the  United  States  and 
New  Granada.  The  United  States  must  have  the  free,  safe,  and  unin- 
terrupted transit  for  those  citizens  and  for  public  and  private  property 
across  the  Isthmus  of  Panama  to  the  full  extent  contemplated  by  that 
treaty,  and  this  Government  looks  with  confidence  for  the  security  of 
this  right,  and  does  not  expect  that  any  necessity  will  arise  for  the  use 
of  any  other  means  for  the  secure  enjoyment  of  it  but  an  appeal  to  the 
State  of  New  Granada  to  fulfill  its  treaty  stipulations  upon  that  subject. 
The  United  States  may  reasonably  expect,  after  what  has  happened, 
that  New  Granada  will  station  such  a  force  along  the  route  of  the  rail- 
road and  at  Aspinwall  and  Panama  as  will  secure  adequate  protection 
to  the  persons  and  property  of  the  citizens  of  the  United  States." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Bowlin,  June  4, 1856.    MSS.  Inst.,  Colombia. 

The  Government  of  the  United  States  will  not  submit' to  an  exorbi- 
tapt  local  taxation  of  its  mail  matter  passing  over  the  isthmus  railroad. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Bowlin,  July  3,  ISiC;  to  Mr.  Morse  and  Mr. 
Bowlin,  Dec.  3,  1856.  MSS.  Inst.,  Colombia.  See  also  instructions  of  Mr. 
Cass,  Sec.  of  State,  to  Mr.  Jones,  April  30,  1859 ;  ibid. 

On  December  3,  1856,  Mr.  Marcy,  Secretary  of  State,  transmitted  to 
Messrs.  Morse  and  Bowlin,  commissioners,  a  draft  of  a  convention  with 
New  Granada,  giving  the  United  States,  on  payment  of  a  money  eqaiva^ 
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lent^  the  protectorate  of  the  l8thmus,  so  far  as  concerus  tiiiusit,  agreeing 
"to  satisfy  foreign  powers  that  it  would  be  kept  open  for  tlieir common 
use  on  fair  terms,"  and  tUat  they  shoulil  be  asked  to  join  in  a  guarantee 
for  the  neuti-ality  of  that  part  of  the  IsthmuB.  "The  arrangement  does 
not  propose  a  full  eesjsion  of  the  Kovereign  rii^hts  of  Xew  Granada  over 
the  tt'rritury  iuehnUd  in  the  two  nmnicipalitieWj  thou'^h  it  is,  to  a  enn- 
sideniltle  extent,  a  restriction  upon  tho«o  rights.  This  arrangement  i.s 
not,  it  is  believed,  of  an  unusual  eharaeter.  In  organizing  the  Cleueral 
(-Joveruuieut  of  the  United  States  the  several  States  reserved  to  thenj 
selves  a  large  portion  of  their  original  sovereign  rights."  It  was  also 
l»roposed  that  the  United  States  sliouhl  acquire  control  of  the  island 
of  Tal»oga,  and  some  other  small  ishinds  in  the  harbor  of  Panama.  For 
these  concessions  $1,S00,0(J0  vaa  the  highest  sum  to  be  ollered^  from 
which  were  to  be  deducted  $400,000,  to  be  paid  citizens  of  tlje  United 
States  in  satisfaction  of  their  clnims  on  New  Granada. 
MS8.  lust.,  Colombia. 

That  the  Goveniment  of  New  Granada  declined  ''to  negotiate  uipon 
the  questions  at  issue,"  see  Mr.  Marcy  to  Mr.  Bowliu,  Apr.  17,  1857j 
ibid. 

Tbe  United  States  Government  will  resist,  l)y  its  naval  forces  at  As- 
piuwalland  Panama,  any  furcilde  attempt  by  New  GuuKubi  to  lay  a 
tounage  tax  on  vessels  of  the  United  States  at  those  ports,  such  tax 
being  in  violation  of  treaty  obligations. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Bowli  d,  Doc.  31, 1856.  MSS.  Imt.,  Coloaibia.  Soo 
instrnctioDH  of  Mr.  Cass  to  Mr.  Jones,  April  30, 1859,  ibid.,  where  lb©  history 
and  coDtlitiODs  of  tlio  tai  in  qucktiou  are  claboratfly  given,  aod  where  the 
quoHtioD  is  remitted  anew  to  negotiation.  This  rc«imiptiaa  of  negotiation 
cuuie  from  Ibe  agreement  of  New  Granada  to  mibmit,  by  the  treaty  of  Sep- 
tember 10,  ISTiT,  all  claims  by  citizens  of  the  United  8tate«,  to  arbitration. 

At  to  tounage  datics  on  the  iNthma.s,  see  further  Mr.  Marcy,  Sec.  of  State,  to 
Mr.  Ilerrau,  Dec.  12,  ItOG.  MSS.  Notes  Colombia.  Mr.  Cass  to  Mr.  Tlorran, 
Sept.  10,  1807;  same  to  some,  Jnne  4,  18&3;  ibid, 

A  joint  guarantee  by  the  United  States  in  common  with  other  powers 
of  the  neutrality  of  the  Isthmus  of  Panama  is  inconsistent  with  the 
policy  of  the  United  States. 

Mr.  Cass,  Sec.  of  State,  to  Lonl  Napier,  8<^pt.  10,  1857.    MSS.  Notes,  Gr.  Brit. 

And  SO  with  a  joint  arrangement  for  the  enforcement  of  neutrality 
(laws. 

Same  to  same,  Oct.  '20,  1857 ;  ibid. 

''Under  our  treaty  with  New  Granadji  of  the  12th  December,  1840, 
we  are  bound  to  guaranty  the  neutrality  of  the  Isthmits  of  Panama, 
through  which  the  Panama  railroad  passes,  *as  well  as  the  rights  of 
sovereignty  anil  property  which  New  Granada  has  and  i»ossesses  over 
the  said  territory.'  This  obligation  is  founded  upon  ei|uival«nts  granted 
by  the  treaty  to  the  government  and  people  of  the  United  States, 

90 


-^ 


§  145.1 


TREATIES. 


[chap.  VI. 


"  Uuder  tbes«  circumsluuces,  I  recommend  to  JJougresa  the  i)assi>go 
or  an  act  autboriyJug  tbo  President,  in  case  of  necessity,  to  employ  the 
land  aud  naval  forces  of  the  United  States  to  carry  into  effect  ibis 
guanintee  of  neutrality  and  protection.  I  also  recommend  similar 
legislation  for  the  security  of  any  other  route  across  the  istbmns  in 
wliicb  we  may  acqnire  an  interest  by  treaty." 
rrc6tileiib  Bnchauan^  First  Anuiial  Message,  1857. 

•*  A  guarantee  for  the  general  use  and  security  of  a  transit  route,  and 
also  for  its  neutrality,  is  a  desirable  measure,  wbicli  would  meet  the 
hearty  concurrence  of  the  United  Slates.  These  views  have  alreatly 
been  made  known  to  the  Governments  of  Costa  Rica  and  Nicaragua., 
and  they  have  been  informed  '  that  the  PresiJeut  indulges  the  hope 
that  these  routes  may  be  considered  by  general  consent  as  neutral  high- 
ways for  the  world,  not  to  be  disturbed  by  the  operations  of  war.' 
These  great  avenues  of  intercommunication  are  vastly  interesting  to  all 
the  conimei*cial  powers,  and  all  may  well  join  in  securing  their  freedom 
and  use  against  those  dangers  to  wbicb  they  are  exposed  from  aggres- 
sion or  outrages  originating  within  or  without  the  territories  through 
which  they  pass. 

'*But  the  establishment  of  a  jiolitical  protectorate  by  any  of  tho 
powers  of  Europe  over  any  of  tlie  independent  states  of  thin  continent, 
or,  in  other  words,  the  introduction  of  a  scheme  of  policy  wliich  woidd 
carry  with  it  a  right  to  interfere  in  their  concerns,  is  a  measure  to  which 
Ihe  United  States  have  long  since  avowed  their  opposition,  and  which, 
should  the  attempt  be  made,  they  will  resist  by  all  the  means  in  (heir 
power.  The  reasons  for  the  attitude  tUey  have  assumed  have  been 
fully  promulgated,  and  are  everywhere  well  known.  Tliere  is  no  need 
upon  this  oixasion  to  recapitulate  them  ;  they  are  founded  on  the  i)olit- 
ical  circurastances  of  the  American  continent,  which  has  interests  of 
its  own,  and  onght  to  have  a  policy  of  its  own,  disconnected  from  many 
of  the  questions  which  are  continually  presenting  themselves  in  Europe 
concerning  tho  balance  of  power  and  other  subjects  of  controversy  aris- 
ing out  of  the  condition  of  its  states,  and  which  often  find  their  solu- 
tion or  their  postponement  in  war.  It  is  of  paramount  importance  to 
the  states  of  this  hemisphere  that  tbey  should  have  no  entangling 
union  with  the  powers  of  the  Old  World,  a  connection  which  would  al- 
most necessarily  make  them  parties  to  wars  having  no  interest  for 
them,  and  which  would  often  involve  them  in  hostilities  with  the  other 
American  states,  contiguous  or  remote.  The  years  which  have  passeil 
by  since  this  i>rinciple  of  separation  was  first  announced  by  the  United 
Slates  have  served  still  more  to  satisfy  the  people  of  this  country  of 
its  wisdom,  and  to  fortify  their  resolution  to  maintain  it,  happen  what 
may.     •     •     • 

"The  progress  of  events  has  rendered  the  interoceanic  routes  acros8 
tho  narrow  portions  of  Central  America  vastly  importaut  to  the  com- 
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uiercial  world,  and  especially  to  lla^  Uiiitod  States,  whose  posses- 
sions, extending  along  the  Atlantk-  aud  Pucitic  coast  demand  the 
speediest  aud  the  easiest  modes  of  eoiiuiuuiication.  While  the  just 
rights  of  sovereignty  of  the  States  occupying  this  region  should  always 
be  respected,  we  shall  expect  that  these  rights  will  be  exercised  in  a 
spirit  beiitting  the  occasion  and  the  wants  and  eireiimstanees  that  have 
arisen.  Sovereignty  has  its  duty  as  well  as  its  rights,  aud  none  of 
Ihese  local  Govenirueuts,  even  ifudministered  with  more  regard  to  the 
just  demands  of  other  nations  than  they  have  been,  would  bepennittexl 
in  a  spirit  of  Eastern  isolation  to  close  these  gales  of  intercourse  on  the 
great  highways  of  the  worhl,  and  justify  the  act  by  the  pretent;ion  that 
these  avenues  of  trade  and  travel  belong  to  them,  aud  that  they  choose 
l(»  shut  I  hem,  or,  what  is  almost  equivalent,  to  encnniber  them  with  such 
unjust  regulations  as  would  prevent  their  general  use." 

Mr.  Cass,  Sec.  of  State,  1o  Mr.  Lamar,  July  2'.,  ISGS.     M88.  lost.,  Am.  St. 

^*Thi8  Government  feels  a  deep  interest  in  all  the  ways  of  communi- 
cation between  the  Atlantic  and  racific,  and  if  a  railroad  can  be  au- 
thorized and  made  across  the  Isthnuis  of  Chiri<pii,  without  any  intei- 
ference  with  existing  rights  or  any  violation  of  the  good  faith  of  New 
Granada,  the  President  is  of  opinion  that  it  would  be  of  great  value  to 
commeree,  and  of  especial  value  to  the  United  States.  He  would, 
therefore,  bo  glad  to  render  it  any  proper  assistance  within  his  reach. 
Yet  he  desires,  also,  that  the  Panama  road  should  continue  its  career 
of  usefulness  aud  prosperity,  aud  should  obtain  all  Kuitable  facilities 
from  New  Granada  for  the  prosecution  and  extension  of  its  great  and 
increasing  traffic.  In  any  coutlict  of  interest  between  the  two  com- 
panies it  is  not  our  duty  to  interfere.  We  wish  them  both  success, 
and,  in  the  opinion  of  the  Attorney-Geueral,  there  is  good  reason  to  be 
lieve  that  this  success  may  be  aceomplislied  willioivt  any  material  con- 
flict between  them." 

Mr.  Cass.  Sec.  of  St.ilr,  to  Mr.  Jonos,  Mav  4,  18<>0.  MSB.  Just.,  Colombia. 
In  the  instructions  of  Mr.  Seward,  Secretary  of  State,  to  .Mr.  Burton, 
February  27,  18Gli,  he  says:  "I  have  exaniiTied  the  instructions  of  uiy 
predecessors,  Secretaries  Cass  and  Marcy,  and  I  find  no  reason  for  re- 
versing the  policy  so  distinctly  assumed  aud  so  forcibly  maintained  by 
them,  in  reference  to  the  tonnage  and  other  taxes  imposed  upon  Ameri- 
can commerce  at  the  Isthmns  of  Panama.*' 

M8S.  luet.  Colombia. 

Aft  to  gaaranteo  of  Pauania  neutrality  sec  Mr.  Seward,  Sec.  of  Stale,  lo  Sir. 
Adams,  July  H,  ISCS.    MSS,  Inst.,  Gr.  Brit. 

*'Iu  1856  the  naval  oflicer  in  command  of  our  Pacific  squatiron  re 
eeived  orders  to  resist  by  force,  if  necessary,  the  collection  of  the  too- 
nage  taxes  which  this  Government  declared  to  be  illegal.  I  reA'r  you 
to  y\r.  Marcy's  No.  29  of  cJlst  December,  1830,  to  Mr.  IJowlin,  upon  lliis 
point,     I  will  send  your  No.  l;5  with  its  accompaniments  aud  with  a  copy 
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of  lliis  instruction  to  tbo  NaN'y  Department,  with  u  request  that,  if  a 
renewal  of  tbc  orders  of  18jG  be  requisite,  iu  view  of  tlie  lapse  of  time 
and  eliange  iu  the  personnel  of  oflicers  in  eornuiaud,  snch  nieasnre^  may 
l»e  taken  as  will  secure  the  protection  of  the  interosts  of  our  citizens  on 
tbo  isthmus,  to  which  they  arc  entitled  under  tlio  solemn  guaranties  of 
the  Government  of  New  Granada.'* 

Mr.  Seward,  Sec.  of  Sinto,  to  Mr.  Burton,  Fub.  U7, 18C2.    MSS.  Inst.,  Colonibitt. 

'*The  question  which  has  i-ecently  aribcu  under  the  35th  article  of 
the  treaty  with  New  Granada,  as  to  the  obligation  of  this  Governuieut 
to  comply  with  a  requisition  of  the  Preisident  of  the  United  States  of 
Colorabia  for  a  force  to  protect  the  Isthmus  of  Panama  from  invasion 
by  a  body  of  iiisurgents  of  that  country,  has  beeu  8ubmitte«l  to  the  con- 
sideration of  the  Attorney-General.  IJis  oi»iuiou  is,  that  neither  iho 
text  nor  tbe  spirit  of  the  stipulation  iu  that  article  by  which  the  United 
States  engages  to  preserve  the  neutrality  of  the  Isthmus  of  Panama, 
imposes  an  obligation  on  this  Government  to  comply  with  a  requisition 
like  that  referred  to.  The  purpose  of  the  stipulation  was  to  guarantee 
the  Isthmus  against  seizure  or  invasion  by  a  foreign  i)Ower  only.  It 
could  not  have  been  contemplated  that  we  were  to  become  a  party  to 
any  civil  war  in  that  country  by  defending  the  Isthmus  against  another 
party.  As  it  may  be  presumed,  however,  that  otir  object  in  entering 
into  such  a  stipulation  was  to  secure  the  iVeedtmi  of  transit  across  the 
Isthmus,  if  that  freedom  should  be  endungered  or  obstructed,  the  em- 
ployment of  force  on  our  part  to  prevent  this  wouhl  be  a  question  of 
grave  expediency  to  be  determined  by  circumstances.  The  Department 
is  not  awaixi  that  there  is  yet  occasion  for  a  decision  upon  this  point.*' 

Mr.  Soward,  .?cc,  of  Sttitp,  to  Mr.  Burton  Nov.  0, 1805.   MSS.  lust  .  Colombiii. 

Mr.  Howard's  obgcrvution»  on  tbc  proposed  convention  wilh  Ibo  Untied  Stutcv 
of  Colojnbin  a»  to  a  nh\\*  ciHinl  ncross  the  IsthninH  will  bo  found  in  bis  in- 
Btniction  to  Mr. Sullivan,  Sept.  17,  ISGS.    MSS.  Inst.,  Colombia. 

''  1  have  had  the  honor  to  receive  your  note  of  yesterday  stating  that 
you  had  received  instructions  to  solicit  the  issue  of  such  orders  as  may 
be  thought  necessary  to  the  end  that  Colombian  vessels  may  be  treatwl 
in  the  ports  of  the  United  States  to  which  they  may  convey  merchan- 
di.se,  when  the  latter  does  not  proceed  from  any  other  port  of  the  Unitwl 
States  in  the  same  ocean,  iu  the  same  manner  as  Auierlciiu  vessels  em- 
ployed iu  the  same  tntde.  Your  note  further  adverta  to  the  fact  that 
the  ]>rivilege  desired  was  secured  by  the  treaty  between  tho  United 
States  and  New  Granada  of  the  12lh  of  December,  1840. 

"  In  reply  I  have  to  stato  that,  as  your  request  seems  to  imply  aa 
opinion  on  the  part  of  your  Government  that  the  treaty  ndvirted  to 
has  been  definitively  terminated,  it  is  deemed  advisable  to  hold  the 
application  under  consideration  until  no  doubt  Abnll  remain  tipon  that 
point.  The  Snth  article  of  the  treaty  stipulates  that  It  V  "  '  ■  ^^ 
twenty  years  from  the  exchange  of  ratilleatioua,  which 
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tbe  loth  of  June,  1S48.  The  same  article  further  provides,  'NotwitU- 
8tai]<liD<5  tho  foioi^oiug,  if  iioirher  party  uotiflcs  to  the  other  its  iuteii- 
tlon  of  lelorniiiig  auy  of  or  all  the  arlit;les  of  this  treaty,  twelve  mouths 

I  before  the  expiration  of  the  twenty  years  stipulated  above,  the  said 
treaty  shall  continue  hinding  on  both  jiarties,  beyond  the  said  twenty 
years,  nntil  twelve  luoiiths  from  the  time  that  one  of  the  parties  notifies 
its  intention  of  proceeding  to  a  reforui.' 
"  It  a]>pears  that  under  date  the  23d  of  January,  1807,  General  Sal- 
jf.ir,  then  accredited  to  this  Govcrun  ent  as  euvoy  extraordinary  and 
K  minister  plenipotentiary  of  tlie  United  States  of  Colombia,  addressed  to 
Hthis  Department  a  note  from  New  York,  in  whidi  he  stated  tliat  he  had 
f  lK>en  instructed  to  set  on  foctt  ft  negotiation  for  the  purpose  of  renewing 
the  treaty  prior  to  the  termination  fixed  in  the  35th  article. 

■     "The  receipt  of  this  note  was  acknowledged  in  one  from  the  Depsirt- 
nient  of  the  29th  of  January. 

"With  another  note  of  the  L'3d  of  April,  1807,  General  Salgar  trans- 
mitted a  cojw  of  the  changes  which  his  Government  desired  in  the 
■  treaty,  and  offered  to  discnss  the  subject  at  Bncb  time  as  might  be 
appointed  fcir  thai  purpose. 
"  It  cloes  not  appear  that  any  reply  was  made  to  the  last-mentioned 
Knoto,  or  that  the  tliscussiou  proposed  by  General  Salgar  took  place. 
There  is  also  nothing  on  record  or  on  file  here  to  show  that  the  notes  of 
General  Salgar  referred   to  were  regarded  aiul  received  as  such  a  ter- 
mination of  the  treaty  as  that  for  which  the  instrument  itself  provides. 
H      "  Nor  does  it  appear  that  the  Secretary  of  the  Treasury  of  the  United 
H States  has  been  infonned  that  the  treaty  is  at  an  end,  and,  therefore, 
Hthat  the  privileges  previously  enjoyed  under  it  by  Colombia,  in  the 
"ports  of  tlie  United  States  must  be  discontinued.     Indeed,  so  fur  as 
this  Department  is  aware,  those  privileges,  iuclnding  the  one  requested 

I  by  Mr.  Perez,  are  still  enjoyed  l»y  Colombian  vessels  and  their  cargoes. 
In  any  event,  before  a  definitive  answer  can  be  given  to  your  apjdica- 
lion,  or  yonr  request  can  be  complied  with,  it  will  be  necessary  for  you 
to  state  that,  from  your  own  knowledge,  a  similar  privilege  is  enjoyed 
by  vessels  of  the  United  Stales  mimI  flu'ir  e:ir<_roes  in  (ho  ports  of  Co- 
laoibia.** 

Mr.  Fi»l),  Sec.  of  State,  to  Mr.  Peu«2,  Feb. S,  1671.     MSS.  Notes,  Colombia; 
For.Kel.,  1871. 

"Your  note  of  the  15tU  altimo,  relative  to  the  treaty  between  the 

I  United  States  and  New  Granada  of  the  12th  of  December,  1S46,  was 

dniy  received.    Almost  ever  since,  however,  my  attention  lias  been  so 

I  engrossed  by  other  important  business  that  it  has  Ik'cu  impracticable  to 

secure  the  leisure  necessary  to  arrive  at  a  satisfactory  conclusion  upon 

that  .subject.    Now,  however,  I  am  ha[)py  to  be  able  to  announce  that 

I  although  literally  and  technically,  pursuant  to  the  clause  of  the  35th 

|ftrticlo  of  that  instrument  upon  the  subject,  this  Government  might 
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rreuly,  iu  «iMicii»a(i(H»  of  n  lapno.  of  tlio  time  fixed  for  its  tcriuiuiitiou, 

tiiriKlit  lu5  ht'ld  to  liavr'  l(ion;,Mit  about  tljut  resiill,  tl>c  iuteiitious  of  the 
fturth'M  111  lli<»  t'mm  may,  aa  yoii  obstrve,   be  allowed  to  govern   the 
|lteH<iifii.     (leiieral  Salpir  in  UiM  iioliee  did  not  <Hay  tbat  if  bis  i>ro]>osi- 
iJon  Hboiibl  not   br  aecrpted  the  Ctdoaibian  Govejiinient  would  regard 
Ibc  hiMity  UN  at  an  end,  and   Mr.  8e\vard  (hwa  not  appear  to  have  rc- 
^^elvj'd  ttnif  propoMitioa  a.s  u  foraiul  notice  of  termination.     Ills  wilence 
^kpon  the  Hubjeet  may  fiiirly  bo  construed  as  iiidteative  of  an  opiuioii 
^Blt  tiiH  part  that,  no  far  as  lln-  inlerestHof  tlji*  Ignited  States  were  ct)n- 
^■prrni'd,  nu  eUaii;;**  in  (Ih-  lii-aly  was  retpijrrd,  and  llie  form  of  the  appli- 
^Blltloi)  uf  Colombia  may  also  bu  eoustrned    to  imply  that,  although  Kbe 
^lidnbl  [nefer  tln^  i'liaiij^es  pptpost'd  iu  that  applieatton,  slie  did  not  re- 
jjurd   them  as  iuiUHpeuNable  to  its  conlinuaiiee.     Under  these  circaun 
Htaneei*  it  may  be  Kald  to  e(naptnt  with  the  iutei'csts  of  both  parties  to 
hM»k  upon  tin*  treaty  anslill  in  lull  l\»ree,  btit  as  aubjeet  to  revision  or 

I  termination  ui  the  form  ami  upon  the  terms  stipulated. 
I  **Tlie  ln»truHR'iit,  upon  the  whole,  is  believed  to  have  been  mutually 
Mlvantaijeous.  It  is  true  that  llie  liag  of  Colombia  nmy  not  have  as 
kflen  been  seen  in  thi^  pt)rts  of  the  I'nited  Slates  as  that  of  the  latter 
hi  the  ports  of  Cohuubia.  This,  however,  should  net  be  imputed  to  any 
defeet  in  the  treat  j»  but  rather  to  the  diflerent  circuuistauces  of  the  two 
eouutries.  A  priucipal  object  of  Now  Granada  iu  entering  into  the 
treaty  is  nnder.st<H»il  to  have  been  to  maintain  her  sovereignty  over  the 
Isthmus  of  rauauK)  against  any  att;\ck  from  abix>ad.  That  object  bus 
iH'eu  t\il)y  aeeomplishiH).  No  5ueb  attack  has  taken  place*  tboogh  tbia 
l>eiMirtiuent  has  ivasoii  to  believe  that  one  has  «i>ou  several  occasions 
UM»n  thriMtened,  but  has  bei'U  averte*!  by  warning  from  this  Ciovcni- 
nicnt  a«  Co  its  oUligntiou  under  tbo  IrcAtj \  This  Government  ba«  evtry 
diapo«i(ti>ti  to  carry  the  treaty  into  full  effect.  If^in  the  opinioQ  of 
CMMuUbi^  the  Executive  of  the  ruitiU  States  should  have  iosisled 
ii|Km  «  conslraoikm  of  the  cluase  prohibiting  thi^  coasliu*;  mde  of  oims 
country'  to  \\t^  vestivls  of  tbo  other,  iuconpntible  with  tiMU  cqimUlijr  in 
umtters  of  tniU«  uuU  nn>ng«tion  which  other  articles  of  tJio  iastiWMiit 
imMBkw,  th«»  llM^r^hant8  of  (\ikMibia  m«y,  on  proi^^r  applioUaon  to  the 
courts  of  the  rnite^l  States, have  their  lighu  siMler  the  ttea^j  fiftdkatctl. 
^'  W««  heart ily  d«!«irv  any  practkabks  and  adTafita^MMtt  fnamm  in  the 
OMMBercUl  intcnroarM  between  the  two  coonttie^aDdl  ara  hty  aoi 
««« tfteUWh  a«  to  iwlVr  that  this  alMmM  be  carried  on  exctasiTcly  i 
the  liac  of  the  rnitea  States,  eaiieeiaUy  if  «e  shoold  hate  pcMiiMd 
IhalOMoMbiaaM^shaTOtlMninoncqnaltenna.  Secort  «T<sti^«hfeli 
i«  is  Msdiess  to  iNutknlMiM,  M^  Imrr  MMde  the  transit  0^  tW : 
v4  V^uikwtm  Was  indfcipombls  t»oai»BniMition  hecwe<«the ' 
oC  tho  UnlM  Stelsn  OAtte  Allulie  and  those  on  the  riMiio  ikani 
llie  treeitr  v«s  esttdoML    Siaulkr  evefitsv  kowetvr.  Kar.  h  k  l>t»a»il. 
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^^ou  itnpai  t  mcrcasod  activity  to  other  traffic  between  the  Uuited  States 
and  Colomliia  to  the  mulual  iidv^untage  of  both  countries," 

Mr.  risli,  Soo.  ot  S«;iU',  to  Mr.  Porez.Mjiy 'JT,  l!?7l.     M8S.  Notes,  Colombia; 

For.  Rel.,  1871. 
As  to  iat brans,  flto  infra,  $i)  tW7,  jf. 

*'Thi8  Govcruiiient,  by  tlic  treaty  wi(b  New  Grunudi*  of  ]84G;ha8 
engaged  a  guarantee  of  neutrality  of  the  Isthmus  of  Pauaina.  This 
rngagenjeiit,  however,  has  never  been  acknowledged  to  embrace  the 
duty  of  protecting  the  ruud  aero«ait  frum  the  violence  of  Uxal  lUctiouH* 
Ahhough  sueh  i>rotecti«n  was  of  late  etiicieutly  given  by  the  force 
under  the  comma  nit  of  Admiral  Almy,  it  appears  to  have  l>een  graoted 
with  the  consent  and  at  the  in.stance  of  the  local  authorities.  It  is,  liow- 
cver,  regarded  as  the  undoubted  duty  of  the  Colombian  Government  to 
protect  the  n»ad  against  attacks  from  htcal  inyurgents.  Tlie  discharge 
of  this  duty  will  be  insisted  upon," 

Mr.  Fiiili,  S«!,  of  Slate,  to  xMr.  Kwlor,  Oct.  27,  187:?.     MS.S.  Doni.  Lot. 

"This  I)c[iartment  (b'cms  it  important^  in  the  interest  of  general  com 
uien^e,  and  especially  of  the  carrying  trade  of  that  route,  that  these 
disturbances  should  be  guarded  against.  By  the  treaty  with  New 
(Tratuida  of  1SI(>  this  Government  has  engaged  to  guanintee  the  neu- 
trality of  the  Isllinius  of  Panama.  This  engagement,  however,  has 
never  l>€en  acknowledged  to  embrace  the  duty  of  protecting  the  road 
across  it  frofn  the  violence  of  local  factions;  but  it  is  regarded  as  tlie 
undoubted  duty  of  the  Coktmbiiin  Government  to  protect  it  against 
attJicks  from  local  insurgenta.** 

Mr-  Ft8l>.  Sec.  of  fitixUi,  to  Mr.  Scruggs,  Oct.  )i9,  lS7;i.    MS.S.  lust.,  CoIomlMu. 

By  a  diplomatic  arrangement  between  the  representatives  of  the 
United  States,  Germany^  France,  and  Great  Hritain,  with  the  secretary 
of  foreign  aftuirs  of  Coionibia  in  187t),  it  wnsagreed  that  nntil  the  statute 
prescribing  deposit  of  pajiers  of  vessels  entering  Colomtiian  ports  with 
the  local  (Jolonibiun  authorities  shouhl  be  modified  by  t!ie  Colombian 
Congress,  such  i)aj>ers  ''should  be  deposited  with  the  consul  of  the  re 
Rpective  nation,  or,  in  the  absence  of  such  consul,  with  the  consul  of  a 
friendly  power."    This  ngreement  is  still  in  force. 

Mr.  Evriirt»,  See.  of  .Stjitc,  to  Mr.  DRlimau,  July  26,  187rf.     M88.  Inst.,  Colombiw. 

S*f«  Mr.  EviirtB  to  Mr.  DicLtuati,  Fcl>.  4,  1^70,  uh  to  the  pcrsifttpncfi  of  Coloni- 

liiu  in  tlic  (»biioxtuiiastatiUo. 
Ar  to  convoution  of  187S  between  tLv  Colomttiun  GoveruDi«Dt  and  ttie  Civil  lu- 

ter-Oceauic  Catial  Compauy,  see  inqo tries  of  Mr.  EvartH,  Sec.  of  State,  to 

Mr.  Diclim.in,  July  20,  l>i7S.     MSS.  Inst.,  Colombia. 

Oar  guarantee  of  neutrality  to  the  Isthmus  of  Panama  iurnishes  no 
ground  for  any  action  by  this  Government  in  restraint  of  the  transipor 
tiition  of  munitions  of  war  to  belligereuts  in  a  war  as  to  which  our  Gov- 
ernment is  neutral. 

Mr.  EvarlJi,  Sec.  of  Stale,  to  Mr.  SUnnn.iu,  Nov.  14,  ld71>.    MS.S.  Dora.  Let. 
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"  Diplomatic  intercourse  with  Colombia  is  again  folly  restored  by  the 
arrival  of  a  minister  from  that  country  to  the  United  States.  This  is 
especially  fortunate  in  view  of  the  fact  that  the  question  of  an  inter- 
oceanic  canal  has  recently  assumed  a  new  and  important  aspect,  and  is 
now  under  discussion  with  the  Central  American  countries  through 
whose  territory  the  canal,  by  the  Nicaragua  route,  would  have  to  pass. 
It  is  trusted  that  enlightened  statesmanship  on  their  part  will  see  that 
the  early  prosecution  of  f  uch  a  work  will  largely  inure  to  the  benefit, 
not  only  of  their  own  citizens  and  those  of  the  United  States,  but  of 
the  commerce  of  the  civilized  world.  It  is  not  doubted  that  should  the 
work  be  undertaken  under  the  protective  auspices  of  the  United  States 
and  upon  satisfactory  concessions  for  the  right  of  way,  and  its  security, 
by  the  Central  American  Governments,  the  capital  for  its  completion 
would  be  readily  furnished  from  this  country  and  Europe,  which  might, 
failing  such  guarantees,  prove  inaccessible." 

PreHJdent  Hayes,  Third  Annual  Message,  1879. 
As  to  istlimuH,  SCO  infra,  $$  287,  ff. 

The  grant  by  the  Colombian  authorities  to  the  United  States  of  a 
right  to  establish  coaling  stations  in  certain  ports  on  Colombian  wa- 
ters, may  be  asked  by  the  United  States  as  a  matter  of  international 
courtesy. 

Mr.  Evarts,  S«c.  of  State,  to  Mr.  Dichman,  April  19,  1S90.    MSS.  Inst.,  Colom- 
bia. 

"  By  the  treaty  of  1846  the  United  States  are  guarantors  of  the  neu- 
trality of  any  intcroceanic  canal  through  the  Isthmus  of  Panama,  and 
of  the  sovereignty  of  the  Republic  of  Colombia  over  the  territory 
through  which  it  passes.  If  we  are  rightfully  informed,  no  other  Gov- 
ernment has  been  willing  to  come  into  any  such  treaty  relations  with 
Colombia,  and  today  such  a  canal  by  whomsoever  completed  would 
need  to  rest  upon  this  stipulated  protection  of  the  United  States,  and 
should  the  United  States  recognize  their  rights  under  this  concession, 
both  its  projectors  and  the  Government  of  Colombia  would  be  author- 
ized under  certain  contingencies  to  call  upon  and  be  wholly  dependent 
upon  this  Government  for  the  fulfillment  of  this  obligation.  Under 
such  circumstances  the  United  States  would  have  considered  it  as  the 
manifestation  of  a  just  and  friendly  spirit  if  the  Government  of  Colom- 
bia had  furnished  us  timely  information  of  the  proposed  concession,  and 
thus  enabled  us  to  judge  whether  the  conditions  under  which  our  guar- 
antee had  been  made  had  been  preserved  with  due  consideration  both 
of  the  rights  which  that  guarantee  confers  and  the  obligations  which  it 
imposes.    •    •    • 

"  But  it  cannot  be  overlooked  that  by  the  35th  article  of  the  treaty  of 

1840  the  United  States  has  not  only,  *in  order  to  secure  to  themselves 

the  tranquil  and  constant  enjoyment'  of  the  advantages  of  that  treaty, 

undertaken  to  *  guarantee  iiositivoly  and  effioadoasly  to  Kew  Granada' 
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'the  perfect  ucutralit j' of  the  before-meiitioiicd  IstlnuuH/  but  tht-y  Lave 
further  obliged  themselves  to  *aLso  guarantee  io  the  saiuo  mauner  the 
rights  of  sovereignty  anil  property  which  New  Grauada  lias  and  i>os* 
seeses  over  the  said  territory.'  While,  therefore,  the  United  States 
have  perfect  confidence  in  these  representatious,  as  well  as  in  the  strong 
fricnd.ship  of  the  French  Government,  it  can  scaj'cely  he  denied  that 
such  a  concession  to  foreign  subjects  would  introduce  new  (luestions  of 
relative  rights  aud  interests  allectiug  both  the  sovereign  aud  proprie- 
tary rights  ot  the  Government  of  Colombia  and  such  as  would  seriously 
eidarge  the  respousilulities  of  our  treaty  guarantee;  and  this  Govern* 
nit'tit  feels  that  it  is  not  unreasonable  in  expecting  that  any  eoncessioti 
involving  such  consequences  should  be  a  subject  of  joint  consideration 
by,  and  that  its  details  can  scarcely  be  settled  without  a  preliminary 
agreement  bet  ween,  the  Governments  of  Colombia  and  the  United  States 
as  to  tiicir  elTect  upon  existing  treaty  stipulations." 

Mr.  Evarts,  Sec.  of  Slatr,  lo  Mr,  Dlcbmon,  Apr.  VJ,  im\    MS8.  IiJ»t.,  Colotu. 
bia. 

*»It  is,  however,  deemed  prudent  to  instruct  you,  with  all  needful 
reserve  and  discretion,  to  intimate  to  the  Ctdoujbiau  liovernmeut  that 
any  concession  to  Great  Britain  or  any  other  li.reign  power,  looking  to 
the  surveillance  and  possible  strategic  control  of  a  highway  of  whose 
neutrality  we  are  the  guarantors,  would  be  looked  upon  by  the  Gov- 
ernment of  the  United  States  as  introducing  interests  not  compatible 
with  the  treaty  relations  which  we  maintain  with  Colonibia." 

Mr.  Evarts,  Sec,  of  State,  to  Mr.  Dicliuinu,  July  31,  IQrtO.    M88.  Insl.,  Coloui- 
l»ia. 

*'The  relations  between  thisGovernment  aud  that  of  the  United  States 
of  Colombia  haveeugaged  public  atti-ntiou  during  the  past  year,  mainly 
by  reason  of  the  project  of  an  iuteroceanic  canal  acro.ss  the  Isthmus  of 
Panama,  to  be  built  by  i)rivate  capital  under  a  concession  from  the 
Colombian  Government  for  that  purpose.  The  treaty  obligations  sub- 
sisting between  the  United  States  amlColoniliia,  by  which  we  guaran- 
tee the  neutrality  of  the  transit  aud  the  sovereignty  aud  property  of 
Colombia  iu  the  Isthmus,  make  it  necessary  that  the  conditions  under 
which  so  stupendous  a  change  in  the  region  embraced  in  this  guarantee 
should  be  eflected — transforming,  as  it  would,  this  isthmus,  from  a 
barrier  between  the  Atlantic  and  Pacific  Oceans^  into  a  gateway  and 
thoroughfare  between  them  for  the  navies  and  the  merchant  ships  of  the 
world — should  receive  the  approval  of  this  Government,  as  being  com- 
patible with  the  discharge  of  these  obligations  on  our  part,  and  con 
sistent  with  our  interests  as  the  principal  commercial  power  of  the 
Westorn  Hemisphere.  The  views  which  I  expressed  in  a  special  message 
to  Congress  in  March  last,  iu  relation  to  this  project,  I  deem  it  my  duty 
again  to  press  upon  your  attention.  Subseqnent  consideration  has  but 
confirmed  the  opinion  '  that  it  is  the  right  and  duty  of  the  United  States 
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to  assert  aud  Biaintiiiu  such  supervision  and  authority  over  any  inter- 
oceanic  canal  across  the  isthmus  that  connects  North  and  South  America 
as  will  protect  our  national  interests." 

President  Ilayoa,  Fourth  Annual  Message,  1880. 

For  projected  treaty  as  to  guarantee  of  Isthmus  between  the  United  States  and 

Colombia,  see  Mr.  Evarts,  Sec.  of  State  to  Mr.  Dichnian,  Feb.  5,  18H1. 

MSS.  Inst.,  Colombia. 

"  You  will  receive  herewith  a  copy  of  a  memorandum  indicating  the 
subject  and  scope  of  a  conference  between  the  Colombian  minister  and 
myself  in  relation  to  certain  projects  of  treaty  which  have  been  con- 
sidered by  uS.  You  are  already  advised  of  the  general  situation  of 
the  subject  as  hitherto  treated  between  this  Government  and  that  of 
Colombia. 

"  Yon  will  proceed  to  New  York,  aud  in  an  interview  with  the  Colom- 
bian minister,  who  has  been  advised  of  your  coming,  you  will,  guided 
by  this  memorandum,  submit  to  him  the  views  of  this  Department. 

"  Should  the  result  of  your  conference  be  an  indication  on  his  part  of 
his  authority  and  readiness  to  conclude  a  treaty  upon  the  modifications 
suggested,  you  will  inform  him  that  I  am  prepared  to  renew  our  confer- 
ences upon  that  basis  in  the  expectation  of  a  conclusive  arrangement. 
But  if,  as  is  more  probable,  you  find  that  he  considers  himself  only 
authorized  to  refer  to  his  Government  the  views  entertained  between 
you,  your  object  will  be  by  free  and  frank  consultation  to  ascertain  how 
far  his  opinions  and  those  expressed  by  mo  in  the  memorandum,  promise 
the  possibility  of  an  accord  upon  the  subjects  embraced,  which  will  jus- 
tify positive  instructions  in  that  sense  to  the  United  States  minister  at 
Bogotd. 

**  You  will  bring  or  forward  a  report  of  your  interview  in  the  shape  of 
a  preens  of  the  conversation  between  you. 

"It  is  hoped  that  such  a  report  can  reach  this  Department  in  time  for 
the  next  mail  to  Panama.  But  if  you  find  this  impossible,  you  will 
inclose  a  copy  of  such  report  in  the  letter  addressed  to  Mr.  Dichmau, 
vThich  is  sent  you  with  this,  and  mail  the  letter  and  inclosure  so  as  to 
secure  its  transmission  from  New  York  by  the  mail  which  leaves  imme- 
diately after  your  interview  with  the  Colombian  Minister." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Trescot,  Feb.  15,  1881.    MSS.  Inst.,  Colombia. 
For  Rel.,  1881. 

By  the  protocol  of  February  17, 1881,  signed  by  General  Domingo, 
representing  the  Colombian  Government,  and  Mr.  Trescot,  representing 
Mr.  Evarts,  Secretary  of  State,  "  the  United  States  Government  has  not 
abandoned  its  right  to  insist  that  as  guarantor  of  the  neutrality  of  tran> 
Alt  and  sovereignty  of  Colombia  over  isthmian  territory  its  consent 
was  and  will  be  necessary  to  the  validity  of  any  concession  which  migh& 
affect  tho  conditions  of  the  gnarantee,  bat  it  has  simply,  presently  l|!^ 
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ceptcd  such  u  practical  recognition  oC  its  rights  as  guanjutor  as  will 
enable  tLe  Government  to  niaititain  its  rights  nndorthe  treaty  of  I84G 
whenever  the  necessity  for  such  mijintenauee  shall  arise,  and  you  will 
govern  any  representations  you  may  make  accordinfjly.  This  will  Icavo 
for  fartbt^r  consideration  the  value  and  importance  of  requiring  a  Arm 
stipulation  that  no  new  concession  or  uiodilicatiou  of  concession  can  bo 
made  without  tbe  concurrent  approval  of  its  terms  by  the  United  States 
us  not  objectionable  treatment  of  the  subject  of  our  treaty  eugagetnents 
with  Colombia — that  is  to  say  the  Isthmus  of  Panama  and  intercKieanic 
communication." 

StSS.  Inst.,  Colom- 


Mr.  Evarte,  Sec.  of  Stato,  to  Mr.  tUcLinao,  Fob.  18,  1881. 
bi;i. 


H  '*The  United  States  recognizes  a  proper  guarantee  of  neutrality  as 
■€6seiiti;il  to  the  construction  and  successful  operation  of  iuiy  higliway 
Hncross  the  Isthmus  of  I'anama,  and  in  the  last  generation  every  step 
^Ptfas  taken  by  this  Government  that  is  deemed  requisite  in  the  premises. 
The  necessity  was  foreseen  and  aborulautly  jirovided  for,  long  in  ad* 

I  ranee  of  any  possible  call  for  the  actual  exetcise  of  power. 
"  In  ISiU  a  memorable  and  important  treaty  was  negotiated  and  signed 
between  the  United  States  of  America  and  the  licpubhc  of  New  Gnm- 
Hda,  now  the  United  States  of  Colombia.  liy  the  35lh  article  of  that 
b*eftty  in  exchange  for  certam  concessions  made  to  the  United  States 
we  guaranteed  ♦positively  and  eflBcaeiously*  the  perfect  neutrality  of  the 
Isthmus  and  of  any  interoceanie  communications  that  might  be  eon- 
stnicted  upon  or  over  it  for  the  maintenance  of  free  transit  ftoni  sea  to 

Pea;  and  we  also  guaranteed  the  riglits  of  sovereignty  and  property  of 
ho  United  States  of  Colombia  over  the  territory  of  the  Isllinuis  as 
Deluded  within  the  borders  of  the  State  of  Panama. 
**In  thojudgmentof  the  President  this  guarantee,  given  by  the  United 
States  of  America,  does  not  require  reinforcement,  or  accession,  or  as- 
^kent,  from  any  other  power.     In  moix)  than  one  instance  this  Govern- 
^^nent  has  been  called  u[>on  to  vindicate  the  neutrality  thus  guaranteed, 
and  there  is  no  contingency  now  foreseen  or  apfjrehended  in  which  such 
vindication  would  not  bo  within  the  power  of  this  nation.     *     •     • 

'The  great  European  powers  have  repeatedly  united  in  agreements, 
I^Qch  a»  guarantees  of  neutrality  touching  the  political  condition  of 
fctates  like  Luxembourg,  Belgium,  Switzerland,  and  parts  of  Mie  Orient, 
rbere  tbe  localities  were  adjacent,  or  where  the  interests  involved  con- 
pmed  them  nearly  and  deeply.  Itccognijiing  these  facts  the  United 
Stales  has  never  ofleied  to  take  part  in  such  ngrcemeuts,  or  to  make 
iny  agreements  sapplenientary  to  them,  ^\'hilc  thus  observing  the 
ilrictest  neutrality  with  respect  to  complications  abroad,  it  is  tbe  long 
Settled  policy  of  this  Government  that  any  extension  to  our  shores  of 
the  political  system  by  wbieli  the  great  powers  have  controlled  aud  dc- 
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teimiued  eyeuts  iu  Europe  would  be  atteuded  with  danger  to  tbo  ; 
and  welfare  of  this  nation." 

Mr.  Blttiue,  Sec.  of  Stat«,  to  Mr.  Lowell,  Jnna  t24,  1M8I,     M8.S.  Iri»«t.,  Or.  Bril 
For.  Rcl. 

"The  qiicstioTis  growing  out  of  the  juuputied  initiuc^Mtnc  wuic-iniiy 
across  tlie  Istbinnsof  Paiiariiii  are  of  grave  uationiil  importance.  Thii* 
Government  has  not  been  unmindful  of  the  Koleniu  obligations  impose 
upon  it  by  its  compact  of  1846  with  Colombia,  as  the  independent  an^ 
sovereign  mistress  of  the  territory  crossed  by  the  canal,  and  has  sought 
to  render  them  efleelive  by  fresh  engagements  with  the  Colombian  li* 
public  looking  to  tlieir  practical  execution.  The  negotiations  to  thK 
end,  after  they  had  reached  what  api>eared  to  be  a  mutually  satisfactory 
solution  here,  were  met  iji  Colombia  by  a  disavowal  of  the  powers  which 
its  envoy  had  assumed, au<l  by  a  proposal  for  renewed  ueyotintion  nn 
modified  bitsis. 

^'Meanwhile  this  Government  learned  that  Colombia  hud  piopu^cd  to" 
the  European  powers  to  join  in  a  guarantee  of  the  neutrality  of  the  pro^ 
posed  Panama  Canal— a  guarantee  which  would  be  in  direct  contravei 
lion  of  our  obligation  as  the  sole  guarantor  of  the  integrity  of  Colombia 
territory  and  of  the  neutrality  of  the  canal  itself.     My  lamented  pr 
cessor  felt  it  bis  duty  to  place  before  the  European  powers  the  reasons 
which  make  the  prior  guarantee  of  the  United  States  indispensable,  at 
for  which  the  interjection  of  any  foreign  gnarantee  might  be  regardc 
as  a  superfluous  and  unfriendly  act. 

"Foreseeing  the  probable  reliance  of  the  British  Goverumeiii  mm  mi 
provisions  of  the  Clayton-Bulwer  treaty  of  18.10,  i%s  affording  room  fa 
a  share  in  the  guarantees  which  the  United  States  covenanted  wit 
Colombia  four  years  before,  I  have  not  hesitated  to  supplement  tbi 
action  of  my  predecessor  by  iiroposing  to  JDLer  Majesty's  Governnient 
tlio  uioditication  of  that  instrument  and  the  abrogation  of  such  claus 
thereof  as  do  not  comport  with  the  obligations  of  the  United  State 
toward  Colombia,  or  with  the  vital  needs  of  the  two  friendly  parties 
the  compact.^' 

PrcBidcnt  Arthur,  First  Annonl  Mes^.'igo,  1681. 

Aa  to  coiitinnance  of  imposition  of  Colutnl^iau  law,  requiring  i)io  iltsjtoatt  < 
foreign  BhipB*  papers  at  tbe  istbtuns  porta,  scr  iniitruetions  of  Mr.  Frellug 
•  huysen,  Sec.  of  State,  to  Jlr.  Scrnggs,  M»»rch  G,  1883,  Inat..  Colombia, 

"Early  in  March  last  war  broke  out  in  Central  Auierica,  cau.sed 
the  attempt  of  Guatemala  to  consolidate  the  several  Stales  into  a  fs\i 
gle  Government.    In  these  contests  between  our  neighboring  states)  ll 
United  States  Ibrbore  to  interfere  actively,  but  lent  the  aid  of  tbc 
friendly  offices  in  dei)recation  of  war,  and  to  promote  peace  and  co^ 
cord  among  the  belligerents,  and  by  such  counsel  contributed  iini 
lantly  to  the  restoration  of  tranquillity  in  that  locidiiy, 

"  Emergencies  growing  out  of  civil  war  iu  the  United  Stales  of 
lombia  demanded  of  tbe  Governuicut  at  the  beginning  of  tbts  Adnfj 
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istratiou  the  L»ui[)loyim,'ut  of  armed  force  to  fulflll  its  giisirautees  under 
tbo  thirty-fifth  article  of  the  treaty  of  184G,  in  order  to  keep  the  transit 
open  across  the  Isthmus  of  Piniama.  Desirous  of  exercising  only  the 
powers  expressly  reserved  to  us  by  the  treaty,  and  mindful  of  the  rights 
of  Colombia,  the  forces  sent  to  the  Isthmus  were  iustrncted  to  conflne 
their  action  to  'positively  and  efficaciously'  preventing  the  transit  and 
its  accessories  from  being  'interrupted  or  embarrassed.' 

"The  execution  of  this  delicate  and  responsible  task  necessarily  in- 
volved police  control  where  the  local  authority  was  temporarily  power- 
less, but  always  in  aid  of  I  he  sovereignty  of  Colombia.  The  prompt 
and  successful  fulfillment  of  its  duty  by  this  Government  was  highly 
appreciated  by  the  Government  of  Colombia,  and  has  been  followed 
by  expressions  of  its  satisftictioo.  Iligh  praise  is  due  to  the  officers 
and  men  engaged  in  this  servici?.  The  restoration  uf  peace  on  the 
Isthmus  by  the  re-establishment  of  the  constituted  Government  there 
being  accomplished,  the  forces  of  the  United  States  were  withdrawn." 
President  Clovrl.aml,  First  Animal  Mcasago,  lf<85.     Sec  Ai>\>.,  vdI.  ill,  ji  145. 

Colombian  vessels  are  entitled,  under  the  treaty  with  the  United 
States,  to  make  repairs  in  our  ports  when  forced  into  (hem  by  stress  of 
weather,  bnt  they  cannot  enlist  recruits  there,  either  from  among  our 
citizens  or  foreigners,  except  such  as  may  be  transiently  within  the 
United  States, 

•2  Op.,  4.  Wirt,  l*/5, 

The  word.s  of  the  treaty  of  18-40  with  Kew  Granada  arc  not  the  test 
by  which  to  determine  what  is  or  what  is  not  w  ilhin  the  true  limits  of 
the  Isthmus  of  Panama,  with  reference  to  the  exclusive  right  of  a  com- 
pany to  make  a  railroad  across  that  i.sthmus.  The  act  of  the  New 
Clranadian  Government  conceding  such  exclusive  right  must  be  con- 
gtraed  so  as  to  give  such  company  that  right  within  the  true  geograph- 
ical boundaries  of  the  isthmus  named, 
0  Op.,  391,  Black,  ISIiO. 

The  35th  article  of  the  treaty  of  184C  with  New  Granada  binds  the 
United  States  absolutely  to  guarantee  the  perfect  neutrality  of  the 
Isthmus  of  Panama,  on  the  demand  of  the  proper  party  ,•  and  this  obli- 
gation must  be  performed  by  any  and  all  means  which  inojr  be  found 
lawful  and  expedient. 

11  Op.,  67,  Bates,  IH64. 

But  this  article  does  not  oblige  this  Government  to  protect  the  Isth- 
mus of  Panama  from  invasion  by  a  body  of  insurgents  from  the  United 
States  of  Colombia. 

II  Op.,  391,  Speed,  1865. 

The  convention  of  ISCi  with  the  United  States  of  Colombia  confers 
on  the  commission  thereby  created  authority  to  decide  the  cases  which 
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had  beoD  proseutetl  within  the  time  Bpecificd,  aiul  whicli  bad  not  been 
decided  l>y  the  commission  jippointod  under  the  couvontioii  \Tith  New 
Gninada  of  1857,  and  therefore  conferred  jin  isilietioii  to  determine  what 
cases  had  been  presented  to,  l>nt  not  decided  by,  the  oUl  commission. 
11  Op.,  402,  Speed,  1865, 

The  claim  of  R.  W.  Gibbes  having  been  duly  referred  to  the  commis- 
siouei's  undei'  the  convention  with  New  Oratiud;i  of  1S57  (Pnb.  Trs , 
504),  and  submitted  to  the  ntnpire,  wlio  n^ported  an  award  duriiig  the 
existence  of  the  commission,  and  payment  having  been  suspended  by 
rcqaest  of  (he  Secretary  of  State,  and  the  case  having  been  afterwanl 
referred,  without  the  chiimant's  consent,  to  the  commission  under  the 
convention  witli  Colombia  of  1864  (Pub.  Trs.,  ir»8),  as  the  repre^senta- 
tive  of  the  lute  Republic  of  New  Granada,  it  was  held,  that,  by  the  sub- 
mission of  this  claim  to  the  latter  commission  in  t)ie  manner  stated,  the 
claimant  was  not  divested  of  his  rights  against  New  Granada  under  the 
award  of  the  umpire  aforesaid. 

13  Op.,  19,  Hoar,  ISOU  ;  see  infra,  ^  221. 

The  award  not  having  lieen  vacated,  opened,  or  set  aside  during  the 
life  time  of  the  former  commission,  and  the  claimant  having  done  noth- 
ing since  to  waive  his  rights  thereunder,  it  should  be  treated  by  our 
Government  as  a  vali*l  and  conclusive  ascertainment  of  his  claim  against 
New  Granada. 

13  Op„  ll>.  Hoar,  18®. 

By  article  35  of  the  treaty  of  December  12,  1840,  with  New  Oi*anada, 
it  was  provided  that  the  right  of  transit  across  the  Isthmus  of  Panama 
**  should  be  open  and  free  to  the  Government  and  citizens  of  the  United 
States;  •  •  •  nor  shall  the  citizens  of  the  United  States  be  liable 
to  any  duties,  tolls,  or  charges  of  any  kind  to  which  native  citizens  arc 
not  subjected,  for  thus  passing  the  siiid  isthmus."  When  gold  was  dis- 
covereil  in  California  iu  1848,  the  islUmus  became  a  great  thoroughfare 
for  citizens  of  the  United  States,  and  the  State  of  Panama,  a  prov- 
ince of  New  Granada,  began,  in  1849,  to  levy  a  tax  on  all  persons 
crossing  the  isthmus.  It  was  held  that  this  tax  defeated  the  plain  in- 
tent of  the  treaty,  being  actually,  though  not  ostensibly,  leveled  at 
citizens  of  the  United  States  and  falling  principally  upon  them. 
i:»  Op..  547,  Akerman,  ItfTL 

This  question  was  before  the  Washington  Commissiou  of  1SC5. 

By  the  law  passed  by  the  provincial  chamber  of  Panama  ca])taius  of 
all  vessels  embarking  or  disembarking  passengers  in  Panama  were  re- 
quired to  pay  two  dollars  for  caeh  one  of  said  passengers.  The  Pacific 
Mail  Steamship  Company,  an  American  company,  made  a  claim  before 
the  above  eomfiiission,  on  the  ground  stated  in  the  foregoing  opinion. 
The  claim  was  rejected  by  the  umpire  for  want  of  jurisdiction.  At  that 
time  the  United  States  had  never  definitely  or  formally  taken  the  i»08i- 
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liou  that  tbe  lux  was  a  violutiou  of  the  tieuty  of  IS-KJ;  aud  the  sui>rt'iuo 
couuL'il  of  Colombia  had  ivji.'cti'd  the  claim  of  the  steamship  c(Hiipaiiy 
upon  the  express  ground  tliat  the  law  impOvsinpj  the  tax  was  iiot  a  viiita- 
tiou  of  the  treaty.  Under  these  circuinstancea  the  umpire  said,  "Be- 
ing of  opinion,  therefore,  that  the  eoiistrnctioii  to  be  put  on  the  treaty 
lias  not  l)een  settled  by  the  proper  anlhorities;  that  the  Commission  is 
not  empowered  to  settle  a  question  of  sueb  a  natiirej  and  that  upon  the 
dteision  of  that  fjuestiou  the  right  of  the  enmpauy  to  indemnily,  if 
otherwise  unobjectioiialile,  nmst  depend,  I  rejett  this  elaiui,  with  the 
declaration  that  this  award  does  not  preju<lie.e  tlio  rights  of  the  daim- 
ants  sshould  the  Ciovemmeiit  of  the  United  States  tleeide  at  any  time 
hereafter  that  under  the  treaty  of  1840  the  imposition  of  the  passenger 
tax  constituted  such  a  violation  of  its  letter  or  spirit  as  to  authorize  » 
demand  for  redress. 

Wii8Uii]gtoii  ComroisHJon,  ISfiT).    MSS.  Dept.  State. 
As  to  iHthuum,  set'  further  infra,  ^^  !i87,  jT. 


I 


I 


•*The  convention  with  Colombia  was  the  first,  of  a  long  series  of  treaties 
of  amity  and  eomnieree  with  the  several  American  States  of  Spanish  or 
l*t)rtugurse  orij»iti.  It  cnnlained,  iu  addition  to  most  of  the  liberal  pro- 
visions already  noted,  an  agreement,  which  has  since  been  iucorporated 
into  many  other  treaties,  that  infractions  of  the  treaty  by  citizens  of 
either  party  should  not  interrupt  the  harmonj'  and  good  correspondence 
between  the  tw(t  nations.     •     •     • 

"In  (he  year  1831  the  llepublic  of  Colombia  separated  into  (lie  three 
independent  Kepublics  of  Ecuador,  New  Granada,  and  Venezuela;  and 
New  (iranadf*.  in  1862  took  upon  itself  tbo  name  of  the  United  States 
of  Cohunbia. 

"It  was  while  the  territory  bore  the  name  of  New  Granada  that  the 
treaty  of  amity,  commerce,  and  navigation,  of  December  12,  1840,  was 
concluded. 

"In  180(5  some  correspondence  took  place  respecting  the  construction 
of  the  guarantee  of  the  United  States  iu  the  treaty  of  184G.  No  result 
was  reached. 

"Ori  the  'SM\  of  April,  1SG7,  the  minister  of  Colombia  at  Washington 
proposed  to  the  Secretary  of  State  to  make  certain  changes  iu  the  ex- 
isting treaty.  At  tl>e  lime  these  proposals  were  made  nineteen  yeais 
had  not  expired  from  the  date  of  the  exchange  of  the  nititications  of 
the  treaty,  aud  a  ijuesliou  arose  whether,  under  tJie  thirty-firtlii  article 
of  the  treaty,  they  operated  to  terminate  it.  I^Ii'.  I'erez,  the  Colombian 
minister  at  Washington,  wrote  Mr.  Fish,  April  l.j,  LSTl :  *  Such  documents 
c^innot  •  •  •  be  considered  as  a  notilicatinu  of  the  cessation  of  the 
treaty,  and,  in  fact,  th«\v  have  hitherto  not  been  so  cousidered.  In  both 
countries  the  tivaty  has  been  and  still  is  considercil  as  being  iu  force.' 
Mr.  Fish  replied,  ^Although  literally  and  technically,  pursuant  to  the 
clause  of  the3jth  article  of  that  instrument  ui)on  flie  subject,  this  Gov- 
<Tnment  might  hold  that  the  appliciition  made  by  General  Salgar  for  a 
revision  of  the  treaty  in  anticipation  of  a  lapse  of  the  time  fixed  for  its 
teruduation  might  be  held  to  have  brought  about  that  result,  the  inten 
tiims  ol  the  parties  at  the  time  may,  as  you  observe,  be  allowed  to  gov- 
ern Ihe  question,  (ienend  Salgar,  in  his  notice,  did  not  say  that  if 
hi.s  proposition  should  not  be  accepted  the  Colombian  Crovernment  would 
regard  the  treaty  as  at  an  end,  and  Mr,  Seward  doi*s  not  apprar  to  havi5 
received  that  proposition  as  a  formal  notice  of  teruiiuation.     His  silence 
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upon  the  subject  may  fairly  be  construed  as  iudicative  of  an  opiuiou  on 

Ilia  part  tliat,  so  far  as  tbo  interests  of  the  Ujiite<l  States  were  con^ 

-Cerned,  no  chan^'e  in  the  treaty  was  required,  and  tbo  form  of  the  appli^ 

ication  of  Colombia  may  also  bo  construed  to  imply  that,  altbougU  ebc 

Imight  prefer  the  cbanrjes  proposed  in  tbat  application,  sbe  did  not  re 

gard  them  as  indispensable  to  its  continuance,    lunder  these  circum-1 

stances  it  may  be  said  to  comport  with  the  interests  of  both  parties  to 

look  upon  tho  treaty  as  still  in  full  force,  but  as  subject  to  revision  or, 

termination  in  the  form  and  upon  the  terms  stipulated."' 

Mr.  J.  C.  B.  Duvis'  Xotoa,  Ac. 

It  is  to  be  observed  that  tho  word  *•  neutrality"  in  the  cofiveutioii 
1846,  is  not  used  in  the  technical  sense  of  "  neutralization.'^  "  Ncutral-j 
ization,"  as  is  elsewhere  seen,  {svpra,  §  40;  infra,  §  loOff,)  is  the  assign-^ 
meut  to  a  particular  territory  or  territorial  water  of  such  a  quality  oij 
permanent  neutrality  in  respect  to  all  future  wars  as  will  i>rotect  it 
from  foreign  bellijjerent  disturbance.  This  quality  can  only  be  im-, 
pressed  by  tho  action  of  the  j,Teat  powers  by  whom  civilized  wars  ar 
wa^ed  and  by  whose  joint  interposition  such  wars  could  be  averted.! 
As  the  *' neutrality"  of  the  isthmus  is,  by  the  convention  before  us, 
guaranteed  only  by  the  United  States,  it  is  not  a  neutralization  in  tho 
above  sense,  but  only  a  pledge  and  guarantee  of  protection. 

As  to  ncuti:iUzatiiiii  of  latlmjiao  caaul.fleo  infra,  J  l&Ojf. 
(S)  Costa  Rica  and  ITokduras. 
§  14G, 

'^The  settlement  of  the  question  respecting  the  port  of  San  Juan  d< 
Nicaragua,  and  of  the  controversy  between  the  Republics  of  Costa  Hica 
and  Nicaragua  in  regard  to  their  boundaries,  was  considered  indi.Hpeu-? 
sable  to  the  commenceujent  of  the  ship-canal  between  the  two  oceans,! 
which  was  the  subject  of  the  convention  between  the  United  Stat45saud 
Great  IJritain  of  the  19th  of  April,  1850.     Accordingly  a  proposition  foe 
the  same  purpo.'ses,  addressed  to  the  two  Governments  in  that  quarterj 
and  to  the  Mosquito  Indians,  was  agreed  to  in  April  last  by  the  Seer 
tary  of  State  and  the  minister  of  Iler  Britannic  Majesty.    Besides  the' 
wish  to  aid  in  reconciling  the  diflefences  of  the  two  Kepublics,  I  en-_ 
aged  in  the  negotiation  from  a  desire  to  place  the  great  work  of  a  sliip-j 
'canal  between  the  two  oceans  under  one  jurisdiction,  and  to  establislil 
the  important  port  of  §an  Juan  de  Nicaragua  under  the  Government  of 
a  civilized  power.    The  proposition  in  question  was  assented  to  by  Cost 
Rica  and  the  Mo.squito  Indians.     It  has  not  proved  equally  acceptable 
to  Nicaragua,  but  it  is  to  lie  hoped  that  the  further  negotiations  on  tiK 
subject  which  are  in  train  will  be  carried  on  in  tbat  spirit  of  conciliatiot] 
and  compromise  which  ought  always  to  pr^vivii  nri  ^n-ii  .mi- .s^ionsi  nm 
that  they  will  lead  to  a  satisfactory  result. 

PrMtdent. Fillmore,  Tliitti  Annual  M*>»M|^,  Iru^, 

The  guarantee  to  Honduras  of  neutrality  of  into 
tion  does  not  imply  *'  that  the  ''"'♦'»''  eit.it**^  ^r-.  »■ 
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B    other  foree  in  Uoiiduias  for  tbe  purpose  of  keeping  i>etty  tres[)a.S5er>» 

H    from  the  railway." 

I  Mr.  Fihh.Sec.of  8tftUstoMr.Baxter,Muy  12,lb7I.    MSS.Iu8t.,Hiindnra»;  For. 

■  Rel.,lB71. 

H  Mr.  Fish.  Bee. of  State,  to  Mr.  Torbert,  Mar.  20, 1871.    MSS.  Inet.,  8au  Salvador; 

■ 

^^^        As  to  submisaion  by  Coata  Btca  aud  the  Uuit^d  States  of  Colombia  of  their  difti- 

^^^^  caltioato  the  arbitration  of  tbe  King  of  Bol^ots,  see  letter  of  Mr.  Blaiue, 

^^^E  Sec,  of  State,  to  Mr.  Ptatoani,  May  31,  1881.     MSS.  lust.,  Belgium. 

H^  "  iDformatioD  bas  been  received  at  this  Department  tbat  tbe  Kt'publics 
H  of  Costa  Rica  and  the  United  States  of  Colombia  have,  by  convention, 
"  agreed  to  refer  certain  differences  on  the  question  of  boundaries  to  ar- 
bitration. The  arbitrators  named  in  the  convention  are,  His  Majesty 
the  Kins:  of  the  Belgians,  Uis  Majesty  the  King  of  Spain,  and  his  Ex* 
cellency  tbe  President  of  the  Argentine  Republic,  the  arbitration  being 
offered  to  each  in  the  order  named. 

"  I  have  reason  to  believe  that  the  invitation  to  act  as  arbitrator  ex- 
tended to  tbe  King  of  the  Belgians  will  be  declined,  and  it  is  to  bo  pre- 
sumed that,  according  to  tbe  terms  of  the  convention,  a  similar  appli- 
cation will  then  be  made  to  the  King  of  Spain. 

''The  subject  submitted  to  arbitration  is  tbe  boundary  line  between 
the  Republic  of  Costa  Rica  and  tbe  State  of  Panama,  one  of  the  eonstit- 
uent  states  of  the  United  States  of  Colombia,  and  its  decision  ninst 
seriously  affect  the  extent  of  the  littoral  territory  of  Panaton,  both  on 
the  Atlantic  and  the  Pacitic  coast.  As  you  arc  aware,  by  tbe  tbirty-flfth 
article  of  the  treaty  of  181G  between  the  United  States  of  Anierica  and 
the  United  States  of  Colombia,  the  United  States  of  America  liave  not 
only  guaranteed  the  neutrality  of  any  interoceanic  connection  across  the 
Utbmus  of  Panamaj  but  also  the  sovereignty  of  the  United  States  of 
Colombia  in  and  over  the  state  of  Panama. 

"This  guarantee  has  now  existed  (and  on  more  than  one  occasion  been 
enforced)  for  thirty-five  years.  Under  its  protection  all  efforts  lor  the 
execution  of  an  interoceanic  canal  have  hitherto  been  attempted,  and 
the  present  enterprise  so  largely  attracting  tbe  attention  of  tbe  world, 
by  whatever  individuals  it  may  be  undertaken,  is  equally  covered  by  the 
obUgatioDS*and  responsibilites  of  that  guarantee.  Any  qncstiou  which, 
by  affecting  tlie  liouudartes  of  tbe  State  of  Panama,  either  enlarges  or 
diminishes  the  rights  or  tbe  obligations  of  the  United  States  of  Amer- 
ica, Qoder  this  guarantee,  is  of  direct  and  practical  interest  to  this  Gov- 
erament. 

"  It  has  Ik'Cu,  therefore,  a  matter  of  surprise  to  the  Government  of  the 
United  States  of  America  that  this  convention  has  been  negotiated 
between  the  two  Republics  without  communication  to  ns  either  of  its 
purposes  or  methods. 

"Tbe  Government  of  the  United  States  of  America  recognizes  the  wis- 
dom of  such  a  mode  of  settlement  for  international  differences,  and  is 
far  from  making  any  pretension  to  be  the  only  or  necessary  arbiter  to 
whom  the  Republics  of  South  and  Central  America  should  appeal.    In- 
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deed,  I  may  go  farther  and  say  that  this  Gorerunieut  can  readily  nnder- 
stand  an<l  appreciate  the  feeliDg  which  would  induce  the  Spanish  Itepub* 
licsofthia  continent  to  seek  in  Ihc  great  monarchy  from  which  they 
have  derived  their  life,  their  language,  and  their  laws,  a  sympathizing] 
umpire.  While,  therefore,  this  Government  has  no  dissatisfaction  to 
express  at  the  selet^tion  of  Ilia  ilajesty  the  King  of  Spain,  it  is  only 
proper  to  avoid  all  possibility  of  future  misunderstanding  between  His 
Majesty  and  the  Government  of  the  United  Slates  that  Dis  Majesty 
bbould  be  informed  of  the  view  of  this  convention  entertained  by  the 
Government  of  the  United  States. 

"  This  GovcFDment  is  of  opinion  that  any  question  ailectiug  the  terri- 
torial limits  of  the  State  of  Panama  is  to  it  one  of  direct  practical  con- 
cern, and  that  under  tl»e  guarantee  of  the  treaty  of  1S40  it  is  entitled 
to  an  active  intirposition  in  the  solution  of  any  such  question,  should  it 
deem  that  its  interests  require  such  intervention;  it  farther  thinks 
that  the  convention  providing  for  the  arbitration  should  have  been  the 
subject  of  frank  coramunicatiori  and  friendly  consultation  with  it  on  the 
part  of  the  signatory  powers, 

*'ThiH  Government  will  not  interfere  to  prevent  the  accomplishment  of 
wich  arbitration,  nor  docs  it  undertake  to  express  any  opinion  as  to  the 
acceptance  by  His  Majesty  the  King  of  Spain  of  the  invitation  which 
has  been  tendered  him.  But  it  tleeras  il  due  to  itself  and  respc'tful  to 
His  Majesty  to  inform  him  in  advance  that  the  Government  of  the  United 
States,  where  either  its  rights  or  interests  are  concerned,  will  not  hold 
it.sclf  bound  by  any  arbitration,  where  it  has  not  been  con.sulted  on  the 
subject  or  method  of  arbitration,  aud  has  had  no  voice  iu  the  selection  of 
ill*'  arbitrator.  IJefore  you  act  upon  the  iristruftion  now  given,  you  will 
iulorm  yourself  whether  such  invitation  has  been  or  is  about  to  be  ten* 
dered  to  Dis  Majesty,  as  I  am  informe^l  the  invitation  has  not  yet  been 
extended  to  His  Majesty  the  King  of  the  Belgians,  and  circumstances 
may  therefore  delay,  if  not  entirely  prevent,  the  reference  to  His  Maj- 
esty the  King  of  Spain.  Should  the  contingency  provided  for,  however, 
cK'Cur,  you  will  take  a  proper  ojiport unity  to  couimuuicate  to  the  secre- 
tary for  foreign  affairs  the  vie^v^^  uhith  1  have  now  expressed. 

"In  doing  so  you  will  carefully  avoid  anything  iu  the  nature  of  a  pro- 
test, and  will  say  that  your  commuuieation  is  induced  by  the  anxiety  of 
this  Government  to  avoid  any  misuoderstaiuliDg  or  seeming  disrespect 
of  the  decision  which  liis  Majesty  may  reach  should  he  accept  the  arbi- 
tration." 

Mr.  BUiiK\  S<.^.  of  Stale,  lo  Mr,  FolrcLild,  June  45,  18«l.    MSS.  liwt.,  Spain ; 
For.Bfl.,  1881. 

Under  the  twelfth  section  of  the  act  of  18GI  (12  Star.,  147),  tocany  into 
efl'ect  the  convention  with  Costa  Rica  of  18G0,  certified  copies  or  dui>li' 
cntes  of  papers  filed  in  the  State  Department,  and  not  translations,  must 
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be  substiluled  by  the  commissioner  of  Costa  Rica  Tor  the  oiiginais  with- 
drawn bj-  him. 

^        10  Op.,  450,  Baies,  1863. 
As  to  treaty  of  Great  Briluin  with  Honduras  for  neutral isr^ lion  of  iBUinmH,  see 
eupra,  ^  40. 
Ai  to  lAthtniis,  wo  furllnT  iv/ra,  ^^  i87,  JT- 
11 


CJ)  De.vmark. 
§  147. 


I 


ft 


There  boiug  uo  express  provisiou  for  the  surrender  of  deserting  sea- 
men ill  the  convention  of  1S2G,  between  the  United  Stiites  and  Denmark, 
the  hiws  of  the  United  States  for  the  aiiprehension  of  deserters  cannot  be 
applied  to  deserters  from  a  Danish  vessel. 

0  Op.,  148,  Curbing,  16.'»:j. 

Ah  to  tbo  iiegotiatioDS  with  Ik'iiiiiurk  la  refercucu  to  squikI  diu's,  m>(*  mipra,  $21'. 
Ah  to  treaty  lor  cesHion  of  DaniHU  ^Ycs^  IndicH,  see  «wpra,  $  6\a. 
Aa  To  the  circumstances  of  ihi«  treaty,  aco  Mr.  JuiurH  Partuu's  punii>1i]i'l  (in 
"The  BaniRh  Islands,  are  we  bound  to  pay  for  tliJ-mT  "  Bostou,  Distill. 

The  rehitions  of  Denntark  to  the  United  States,  prior  to  the  treaty  of 
1826,  are  discussed  in  1  Lyman's  Diplonnuy  of  the  United  States,  chajK 
xii. 

"Quasi  rehitions  were  opened  with  Denmark  durinjj  Ihe  war  of  the 
IJevolution  by  Dr.  Frankhn,  who,  on  the  2'Jd  of  December,  1779,  in  a 
letter  to  M.  Bernstorff,  minister  for  lorei«;n  atlairs  at  Copenhagen,  re 
monstratetl  ngainst  the  seizure  of  American  prizes  within  ihe  territorial 
Jurisdiction  of  the  King  of  Denmark.  This  question  lingered  into  the 
middle  of  the  present  century. 

f  ''On  the  27th  of  February,  178.'J,  the  Danish  minister  for  foreign  af 
'ail  8  wrote  a  letter  to  Mr.  de  Walterstorf,  one  of  his  country  men,  in 
which  he  said:  *  As  1  know  you  are  on  the  point  of  making  a  tour  to 
France,!  cannot  omit  recommendingto  you  toendeavor,  liiihng  your  stay 
«t  Paris,  to  gain  as  much  as  possible  the  coniiilcnce  and  esteem  of  Mr, 
Franklin.  •  •  •  Yoti  have  witnessed  the  satistactiou  with  whicli 
wo  have  learneil  the  glorious  issue  of  this  war  for  the  United  States  of 
Anieiica,  and  how  fully  we  are  persuaded  that  it  will  be  for  the  grneral 
interests  of  the  two  states  to  tVjrtn,  as  soon  as  possible,  recii>rocal  con- 
nections of  friendship  and  commerce.  Nothing  certainly  W(»uld  be  more 
ag.-eeable  to  us  than  to  learn  by  your  letters  that  you  tiial  the  same  dis- 
positions iti  Mr.  Fraidiliti.' 

'*  Dc  Walterstorf  went  to  Paris  and  made  the  acquaintance  of  Frank- 
hn,  and  assured  him  that  the  King  had  a  strong  desire  to  have  a  treaty 
of  fjii-ndship  and  commerce  with  the  United  States.  Franklin  informed 
Robert  Livingston  of  the  advances,  and  suggested  (hat  Congress  should 

ksiuid  the  neces.sarv'  powers  for  entering  itito  the  negotiations,  l>nt  uoth 
jng  cjime  of  it.  Franklin  could  not  go  on  without  a  special  power,  and 
tjo  Hpccial  power  c^ime. 
*'  It  was  not  until  1826  that  a  cointuercial  convention  was  concluded 
nt  WuNhinjrton  with  Denmark.  This  was  transtnitted  to  Congress  with 
Piesidenl  Adamses  message  at  the  l)eginning  of  the  .second  session  of 
tho  I!).h  Congress. 

J.  C.  13.  Davis,  Notou,  Ac 
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(10)  Fraxcb. 

(a)  THKATY  OF  1778. 

§148. 

Tlif*  treaty  of  alliiiuce  and  that  of  amity  aud  commerce  were  both 
dated  on  Febniary  G,  1778.  Tbe  treaty  of  alliance^  alter  reciting  that  in 
the  tlieii  pending  war  with  Great  Britain  France  and  tlio  United  States 
were  allies,  provided  that  the  "essential  and  direct  end  of  the  present 
defensive  alliance"  was  to  maintain  the  sovereignty  and  independence 
of  the  United  States.  This  sovereignty  and  iudependence  the  King  of 
I'Yance  guaranteed  to  the  United  States  forever.  The  United  States,  as 
au  equivalent,  guaranteed  to  the  Crown  of  France  all  its  then  posses- 
sions in  the  West  India  Islands.  The  treaty  prtweeded  as  follows  :  *'  In 
order  to  fix  more  precisely  the  sense  and  application  of  the  preceding 
articles,  the  contracting  parties  declare  that  in  case  of  a  rupture  between 
France  and  England  the  reciprocal  guarantee  declared  in  the  said  arti- 
cles sliall  have  its  full  force  and  etfcet  the  moment  su<;li  w;ir  .shall  break 
imt.^ 

The  treaty  of  amity  and  commerce  contained  the  following  fetipnla- 
tions : 

Ah  between  llie  parties  free  ships  were  to  luake  free  goods,  except 
contraband  of  war,  of  which  a  limited  list  wavS  appended.  But  enemy's 
ships,  it  was  agreed,  were  to  make  enemy's  goods. 

In  war  the  uienofwar  or  privateers  of  one  ally  were  empowere<l  to 
board  the  merchant  ships  of  the  other  ecmceruiug  which  there  was  jnst 
ground  of  suspicion.  But  upon  production  of  a  sea-letter  in  a  given 
form,  specilied  at  length,  showing  ihat  the  vessel  was  not  inlViuging 
any  provision  of  the  treaty,  she  was  at  once  to  be  released.  In  case  the 
sea-letter  disclosed  the  existence  of  contraliand  goods,  the  captors  were 
strictly  forbi*lden  to  break  up  the  hatches  or  disturb  the  cargo,  but 
were  peaceably  to  take  the  vessel  to  port  for  adjudication.  1  he  existence 
of  contraband  goods  on  board  was  not  to  be  couj^idered  as  infectiug  the 
vessel  or  residue  of  the  cargo.  In  case  of  conliscation  of  such  goods, 
the  vessel,  with  the  residue  of  her  cargo,  was  to  l>o  permitted  to  pro 
veed  upon  her  voyage. 

The  same  duties,  rights,  and  benefits  were  to  be  allowed  In  the  ports 
of  either  ally  as  were  allowed  to  the  most  favored  nation. 

While  men-of  war  and  privateers  of  either  ally  were  to  be  entitled 
freely  to  enter  and  leave  the  ports  of  the  other  with  their  prizes,  uicn- 
of-war  and  privateers  of  an  enemy  of  either  ally  were  not  to  be  fitted 
out  in  the  ports  of  the  other,  nor  could  their  prizes  be  brought  into  such 
ports  for  sale.  Permission  was  to  be  given  to  the  latter  to  enter  the 
ports  of  either  ally  only  when  forced  in  by  ueci^ssity,  and  they  were  to 
l>e  obliged  to  retire  therefrom  as  soon  as  possible. 

The  oi%inion  of  Mr.  Jefferson,  given  to  the  President  on  April  18, 170.1, 
A.S8omeii  that  the  guarantee  in  the  Ireiity  with  France  of  the  West  In 
dia  Islands  did  not  ai)ply  until  we  were  called  upon  by  Franco,  and 
even  then  not  until  the  islands  were  invaded  or  immetliateiy  threatened 

7  Jeff.  Works,  015,  aupra^  $  1.33.    See  I  Lyiuati's  Diplomacy  of  the  U.  S.,  38,  ff 

Mr.  .Jefferson,  in  a  letter  to  Mr.  Madison  of  May  19,  170o»  states  that 
when  (lenet  presented  his  letters  of  credence,  he  said,  "We  know  that 
under  present  circum8tane,e8  wo  have  a  right  to  call  upon  you  for  iho 
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fjuaraDtoe  of  our  itslauds.  But  we  do  iiotdosire  it.  We  wish  you  to  do 
lujtlniip:  but  what  is  for  yonr  own  pood.  Cberish  your  own  peace  ami 
prosperity.*' 

2  Randall's  Jefferson,  14(». 

Mr.  numilton,  in  the  essays  of  Pacidcus,  published  ni  expositiou  of 
Geuernl  Washington's  '*  neutrality"  proclamation  of  1703,  took  the 
;;round  that  the  '*  jjnarantee"  clau8o  between  the  United  {States  and 
FraTieo  was  personal  to  Louis  XV J,  and  did  not  apply  to  the  revobi- 
tinnary  governments  that  suecceded  The  depositiun  of  that  niooarcli. 
''  Louis  the  XV'l,"  he  ai-j,nuMl,  *' though  no  more  than  the  constitutional 
a^'eut  of  the  nation,  had  at  the  time  the  sole  power  of  nianapni;  its 
nlfairS;  the  lepal  right  of  directing  its  will  jind  its  force.  Uis  will  alone 
was  active,  that  of  the  nation  passive.  If  there  was  kindness  in  the 
decision,  demanding  a  return  of  good  willy  it  was  the  kindness  of  Louis 
XVI;  his  heart  was  the  depository  of  tbe  sentiment.  Let  the  genuine 
\oiee  of  nature,  theu,  imjierverted  by  iiolitical  subtleties,  jjrowt>w«C(? 
ichcthcr  the  acknoicJcdgmctit,  ichich  may  be  due  for  that  lindnesSy  can  be 
equitably  transferred  from  him  to  others  icho  had  no  share  in  the  decision. 
•  •  •  It  would  be  to  carry  the  principle  (of  |ierniaueney  of  treaty 
obligations)  too  far  and  render  it  iutinitely  too  ariiOeial  to  attribute  to 
it  the  effect  of  transforming  such  a  chiim  from  the  juince  to  the  nation, 
by  way  of  opposition  and  contrast.''  Mr.  Iltunilton,  however,  in  main- 
taining this  position  stood  almost  alone.  It  has  been  held  by  a  series  of 
Administrations  that  our  obligalious  to  foreign  powers,  as  well  as  our 
claims  against  them,  survive  the  dynasties  from  wliich  tbey  took  immedi- 
ate rise,  and  follow  through  every  change  the  nations  whom  these  dynas 
ties  at  the  time  represented.  As  a  general  rule,  a  treaty  is  not  abrogated 
by  a  revolution  in  the  conntry  of  one  of  the  contracting  parties. 

S«5e  in/ra.  U  240,  248;  supra,  ^  137, 

As  to  neutrality  Uiitit-a  uudur  sueli  vircuuj«ituuccs,  &Cf  iv/ra,  $  4Ul. 

Mr.  Madison,  under  the  name  of  Helvidius,  replied,  that  "a  nation, 
by  exercising  the  right  of  changing  the  organ  of  its  will,  can  neither 
disengage  itself  from  the  obligations,  nor  forfeit  the  benelit  of  its  treat- 
ies. This  is  a  truth  of  vast  importance,  and  happily  rests  with  suili- 
cieut  firmness  on  its  own  authority.  To  eileuce  or  prevent  cavil  I 
insert,  however,  the  following  extract:  *  Since,  then,  such  a  treaty  (a 
treaty  not  personal  to  the  sovereign)  directly  relates  to  the  body  of  the 
state,  it  wubvSists  though  the  form  of  the  republic  happens  to  be 
changed,  and  though  it  should  be  even  transformed  into  a  monarchy^ 
for  the  state  and  the  nation  are  always  the  same,  whatever  changes  arc 
made  in  the  form  of  government — and  the  treaty  concluded  with  tht'i 
nation  remains  in  force  as  long  as  the  nation  exists,'  (Vatlel,  B.  II,  §85.) 
It  follows  that  as  a  treaty,  notwithstanding  the  change  of  a  democratic 
governtuent  into  a  monarchy,  continues  in  force  with  the  new  king,  in 
like  nuiuner  if  a  monarchy  becomes  a  republic,  the  treaty  made  with  the 
king  rloes  not  expire  on  that  account, 'unless  it  were  manifestly  per- 
Hf>nul.'  (Durham,  part  iv,  c.  ix,  c.  16.)  As  a  change  of  government, 
(hen,  makes  no  change  in  the  obligations  or  rights  of  the  party  to  a 
treaty,  it  is  clear  that  the  Executive  (of  the  United  States)  can  have 
no  more  right  to  suspend  or  prevent  the  operation  of  a  treaty,  on  ac- 
count of  the  change,  than  to  suspend  or  prevent  the  operation  where  no 
Miipb  change  bus  hap[>ened.    Nor  can  it  have  any  more  right  to  suspend 
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the  ojifiatiaii  of  ti  trealy  in  force  as  a  law,  tlmii  to  suspend  the  oiwra- 
tion  of  any  otber  law." 

See  tupra,  $  137;  ipfra,  $  4W.     Si^o  tilso  1  Tiicki-r'h  Life  of  Jefferson,  414,  421. 

The  17tli  article  of  tbo  treaty  of  alliance  wttlj  France  is  discussed  in 
Ji  letter  from  Mr.  Pickerififj,  Secretary  of  State,  to  Mr.  Adet,  May  li-l^ 
I7!>0,  where  it  in  heUl  tb;tt  ''  France  has  no  claim  of  right  to  sell  prizes 
ill  tlie  portsof  the  IFtiited  Sfjite.s,  i»or  the  latter  in  the  ports  of  France.'' 

M.SH.  Notrs,  l\>r.  U-a.     I  Am.  Si.  t'aii.  (I'or.  Rel.),  (wl. 

The  corresi)ondeiice  iu  171)G  of  Mr,  Pickeriiifr.  Secretary  of  State,  in 
respect  to  our  rehitions  witli  France,  i.s  jiivcii  in  1  Am.  St.  Pap.  (For. 
Kel.),  rtCA)  f.  It  involves  no  principle  of  interiiatioiial  hiw,  consislingj, 
oil  the  part  of  Mr.  Pi<'kerinf;,  i>rinci])ally  of  a  detailed  vindication  of  the 
actions  of  the  United  States  towards  France. 

'•The act  of  , Inly  7,  1798,  annulling  the  treaties  with  France,  was  fol- 
lowed by  an  act  of  Jnly  !t,  170.H,  whieh,  without  any  formal  declaration 
of  war,  not  only  authorized  the  President  to  instruct  the  eonimartders 
of  public  aruit'd  \e.sselsof  the  United  States  to  capture  any  Freneh 
armed  vessel,  such  captured  vessel  with  her  apparel,  {juns,  and  appur- 
tenances, with  the  iToods  aud  etlects  on  hoard  tlje  same,  beinff  Fren(th 
pniperty,  to  be  brouj;ht  into  the  Uuitt-d  States,  and  procet'ded  a«^^ain8t 
and  ccmdemucd  as  lbrt\'ited;  but  the  President  was  authorized  to 
j:iraut  special  coramissious  to  private  armed  vessels  which  should  have 
the  same  license  and  authority.     1  Stat.  L.,  578." 

Lowreucc'e  Wbeaton  (eil.  18S3  J,  G07.    See evpia^  M  137o,  I'iS  \  infra,  $  248,  as  to 
rtrvctofactof  1798. 

"■  Treaties  of  foreign  ofl'ensive  and  defensive  alliance  are  contrary  to 
1  Uv  iU'iland  policy  of  this  Governnieut.  In  the  early  years  of  our  in- 
dt'pendMUM-  eertain  compacts  of  this  nature  were  projected.  A  nota- 
ble instance  is  fnnud  in  the  treaty  with  France,  eoncluded  in  1778,  dur 
iug  the  Revolutionary  war,  by  the  lUh  article  of  which  the  United 
States  guaranteed  the  French  possessions  in  this  hemisphere.  The 
fultUbui'Ut  of  this  stipulatiou  proved  to  be  the  occasion  of  much  einbar- 
rassmeut,  and  eventually  of  serion.Hmisuuderstauding  between  the  two 
rountries,  which  defeated  its  object  and  rendered  further  *cntan{rlinij 
alliaucen,'  as  Mr.  Jellerson  characterized  them,ob)ectionabh*  fo  I  he  ]»eo- 
ple  of  the  United  States.^ 

Mr.  Krohu(;hMyS4?u.  S<'p.  oI  Stati",  to  ilr.  B.iker,  .Inly  iST*,  lrte4,    M.S.S.  Ifwt.,  \«iir7-. 
As  lo  rou8truotU>u  of  trvaly  of  1778  in  rcapcct  to  a<luiis8)un  of  Frt-nch  iiri<«-« 
into  port,  see  ii»/ro.  H  :m-3i)0. 

Tho  treaty  iK-twcen  the  Uuitetl  States  aud  France  of  1778  enabled 
the  subjects  of  Fnince  to  purchase  and  hold  lands  in  the  United  States. 

Cbirvc  r.  Chime,  S  WUral,,  'iM*.    ^ii*  Cjirnral  r,  Baula,  10  Wl)e«t.»  IHl ;  aI«o,  S 
I.o(lgi<'t!t  llnintlrnri,  VX 

Under  the  uiuetiiMith  article  of  the  treaty  (annulled  by  act  of  171>8,  1 
Stat.  L.,  578),  a  French  privateer  bus  a  right  to  make  repairs  iu  our  porta, 
aa  the  replaeemeut  of  her  foreo  is  not  an  augmentation. 

Mm«ho  r.  The'  V\u^W  Ann.-,  li  Hill..    ;U'.». 
1L"U 
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MfiTHlials  are  not  required  by  law  to  execute  the  sentence  of  a  French 
I'onsul  proDonnced  under  tbo  12tb  iirtiel©  of  tlie  treaty  of  1788,  relating 
to  protests  of  masters,  &c. 
1  Op.,  43.  Bradford,  17t»4. 

The  refusal  of  a  district  judge  to  issue  a  warrant  under  llie  nintli  arti- 
cle of  liie  eouveutioii  between  France  anti  the  United  States,  of  17SS, 
cannot  be  interfered  with  by  the  Supreme  Court;  the  latter  having  no 
control  over  a  district  judge  exercising  legal  discretion. 
I  Oi».,  55,  Bradfoiil,  1705. 

For  the  effect  i)f  theiio  treaties  on  tbo  ulaims  of  citizeus  of  tbe  United  States  on 
its  ovfti  Government  for  spoliations  whicli  tbe  United  States  assumed,  seo 
iR/ro,  $  248. 

The  seventh  article  of  the  treaty  of  1778  provided  that  ships  of  war 
jind  privateers  of  Fran*je  may  freely  carry  the  ships  and  poods  taken 
liotji  tlieir  enemies,  into  the  |»ort8  ot"  llie  United  States,  without  being 
obli;:e<l  to  ])ay  any  lees  to  the  oJUcers  of  the  adiniralfy,  or  any  other 
Jnil^es;  that  .such  prizes  are  not  to  lie  arrested  ors4'izi*d  when  tliey  en- 
Icr,  into  the  ports  of  the  United  States  ;  that  the  otlieers  of  the  United 
Slates  shall  not  make  any  exanunation  concernln;:^  the  lawfulness  of  the 
prizes  ;  that  Ihey  may  depart  at  any  time,  and  carry  their  prizes  to  t\w 
|»laces  expressed  in  their  commissions;  but  that,  on  the  foutniry,  no 
.sJicUeror  refuse  shall  be  given,  in  the  ports  <1f  the  United  States,  to  such 
ships  as  had  been  made  prize  of  the  subjects,  people,  or  property  of 
France ;  but  if  such  shall  come  in,  l»esng  forced  by  stress  of  weather  or 
the  danger  of  the  sea,  all  proper  means  shall  bo  vigorously  used  that 
Ihey  i^o  out  and  retire  thence  as  soon  as  possible. 

Under  the  neutrality  act  of  17U4  there  were  a  series  of  arrests  of 
French  vessels  in  United  States  ports,  the  validity  of  which  arrests 
were  adjudicated  by  the  admiralty  courts  in  such  ports,  df  this  in- 
tervention of  the  judiciary  the  French  ministers  in  the  United  States 
complained,  holding  that  French  vessels  in  the  United  States  were 
under  such  circnnistances  entitled  to  come  anil  go  as  they  pleased. 
lint  the  reply  was  that  in  all  (rases  «)f  dis|tnted  lighls,  llic  judiciary 
must  be  appealed  to;  and  that  whether  such  a  ri^ht  as  that  claimed 
by  France  was  given  by  the  treaty  was  the  question  at  issue,  whicli, 
under  a  couHtitutimial  system  like  that  of  the  United  States,  the 
■  conrts  mnst,  for  municipal  purposes,  decide. 

H  Ab  to  llif  ri^iilfiilDess  of  tbi»  position,  see  tupra,  ^  9. 

^L  Tito  lert«T»  of  till*  French  niinistere,  with  tbo  accompanying  papers,  and  tbo 

^^^^  TKplirH  l)y  Mr.  K.indoph  and  Mr.  Pickering,  are  given  in  1  Am.  St.  Pup. 

^^^  ( For.  Rel . ).  TmO  /. 

P  **On  the  29th  of  November,  1775,  Congress  appointed  a  'corainittee 
of  secret  correspondence,'  whose  duty  it  would  be  to  corresi>ond  with 
the  friends  of  the  colonies  in  other  i>arts  of  the  world.  Ou  the  3*1  of 
March,  1770,  thisi  committee  instructed  Silas  l^eane  to  proceed  ti> 
France  to  enter  into  communication  with  M.  de  Vergenncs,  and  to  as- 
certain, if  po.ssible,  *  whether,  if  the  colonies  should  be  forced  to  form 
thenj.M'lves  into  an  indej>eadent  state,  Fraiice  would  •  •  •  enter 
into  any  treaty  or  alliance  with  them  for  commerce  or  defense. or  both.' 
1  hese  instructions  were  si|?ned  by  Dr.  Franklin,  Bonjamiu  Harrison, 
^  John  Dickinson,  l{ol>ert  Morris,  an<l  Jotin  Jay,  and  the  practical  wis- 
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dom  of  the  sitjuers  is  displayed  in  tbe  first  instructioo  tbey  contaiu: 
*  Wheu  you  coioe  to  Paris  •  •  •  you  wLl  be  introihiced  ton  set  of 
acqoaiDtance,  all  friends  to  the  Ainericaiis.  By  cooversiii<j:  witb  them 
you  will  Inivc  a  good  opportunity  of  acquiritigr  rarisian  Fi"eut*b.' 

'*Ou  the  17th  day  of  the  following:  Septetiiber,  nearly  t>Yo  years  prior 
to  the  adoi>tioH  of  the  Articles  of  Coiilederatiou,  ^Conjjress  took  iuto 
consideration  tlie  plan  of  treaties  to  be  proposed  to  loreign  nations, 
with  the  anienduH'iit8  aj^reed  to  by  the  eoinmittee  of  tbe  whole,'  and 
tbereujion  adojited  a  plan  of  treaty  to  be  proposed  to  Ilis  Most  Christian 
Majesty  tin*  Frpnrh  Kinjr,  which  will  be  found  in  the  seeret  jonrnal.' 

'♦This  remarkable  stale  pajier  contains  the  f;crm  (often  expressed  in 
the  identical  lanfjnage)  of  many  of  the  provisions  of  snbsequeut  trea- 
ties of  the.  United  States. 

"  In  one  respect  it  was  many  years  in  advance  of  provisions  actually 
incorporated  into  any  ti'eaty.'  Its  first  and  second  articles  stipulated 
that  tbe  citizens  of  each  country  in  the  ports  of  tiie  other  shoukl  i>ay 
no  other  duties  or  ini|u>rts  thaw  the  natives  were  rcipiircd  to  pay,  and 
shonhi  enjoy  the  same  privileges,  immunities,  and  exem])tions  in  trade, 
navigation,  and  commerce  which  natives  enjoyed,  and  tbe  twelfth  arti- 
cle contemplated  a  similar  recipntc;ji  agreement  in  respect  of  some 
exports.  It  was  not  nntil  after  the  j)eace  of  1814  that  this  principle  of 
reciprocity  was  iiicorporated  into  a  treaty  of  the  United  States. 

*'  The  commissioners  who  were  originally  selected  by  tbe  C'onttnental! 
Congress  to  conclude  treaties  with  the  European  powers  were  Dr.  Frank- 
lin, Silas  Deane,  and  Thornas  JeQerson.  Jeflerson  having  declined, 
Arthur  Lee  was  elected  itj  his  idace. 

*'On  the  fith  of  February,  1778,  these  commissioners  concbuhHl  a 
treaty  of  alliance  and  a  treaty  of  amity  and  commerce  with  the  King  of 
France.  These  impoitaut  acts  were  followed  by  the  conclusion  of 
treaties  of  amity  and  commerce  with  ihe  NetherhiiMls,  in  17^2,  and  with 
Sweden  iu  1783;  of  the  treaty  of  peac^e  witb  Great  Britain  in  178.3  (to 
which  the  names  of  Adams,  Franklin,  and  Jay  were  attached  under  a 
special  power) ;  ot  a  treaty  of  amity  ami  commerce  with  Prnssia  in  1785; 
of  a  treaty  of  peace  and  fiiendsbi]>  with  Morocco  m  1787,  and  of  a  con- 
sular convention  wi*h  Franco  in  1788. 

"In  regulating  the  commercial  and  pnlitical  relations  between  the 
United  .States  and  other  i»owers  these  several  treaties  secured  the 
recognition  of  the  intle|>endence  of  the  Uniteil  States,  and  also  the 
assent  of  ather  ]>owers  to  many  important  luinciplew,  some  of  which 
were  not  then  universally  recognized  as  constituting  i>;irt  of  Ihe  public 
law  which  shouhl  govern  the  intercourse  of  nations  witb  each  other. 
It  is  not  ditlicuU  to  recognize  in  these  provisions  tbe  impress  of  the 
statesmanlike  intelligence  and  hunnuie  and  elevated  characters  of  the 
members  of  the  Continental  Congress,  and  of  the  American  plenipoten- 
liaries  who  negotiated  the  several  treaties. 

•'  The  evils  of  war  were  lessened  by  agi-eemeuts  that,  in  case  it  t$boQld 
break  out,  time  should  be  given  to  the  citizens  of  each  in  the  territories 
of  the  other  to  close  their  business  and  remove  their  properties;  or 
that,  should  ditlerences  arise,  resort  shouhl  not  be  had  to  force  until  a 
friendly  application  should  be  made  for  an  arrangement. 

*'A  restraint  was  imposed  upon  private  war  by  provisions  forbidding 
the  citizens  of  either  power  to  accept  commissions  or  letters  of  mai-que 
from  enemies  of  the  other  power  when  at  war  ;  and  the  acceptauco  of 
such  commissions  or  letters  was  declared  to  be  an  act  of  jiiracy,  which 
placed  the  ofleuder  beyond  the  claim  of  national  protection. 
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"  The  rigbU  of  neutrals  to  maintain  aud  carry  on  their  commerce  and 
trade  on  the  high  seas  dnring  time  of  war  were  fully  rerofjiiized.  For 
this  piu'pose  articles  which  were  to  be  hcM  to  be  contmljand  of  war 
were  expressly  defined  and  limited;  and  in  the  treaty  of  1785  with 
Prnssia,  which  bears  the  signatures  of  John  Adams,  Dr.  Franklin,  an<l 
Jeft'erson,  it  was  even  agreed  that  no  articles  shouhl  In?  deemed  coitra- 
band,  so  n.s  to  induce  confiscation,  or  e*)iu!«?ninatioii,  ajid  a  U>ss  <tf  prop- 
erly to  individuals.  It  was  further  a^^rettl  that  fr«'e  ships  shuuhl  make 
free  goods;  and  that  neutral  goods  fuuud  in  an  cnem.\'«  ship  shftahl  not 
be  coufiscate<l  if  they  hail  been  put  on  board  before  the  declaration  nf 
war,  or  within  such  short  period  tberealter  that  an  ignorance  of  the 
state  of  war  might  fairly  be  implied. 

'*  Precise  rules  were  laid  down  to  be  observed  in  the  vi.sit  of  neutral 
vessels  on  the  high  seas,  and  humane  regulations  were  made  respecting 
vesj^els  on  which  articles  contraband  of  war  should  be  discovered. 

*"  To  prevent  the  destruction  of  prisoners  of  war  by  sending  them 
into  distant  and  inclement  countries  or  by  crowding  them  itdo  close  anil 
noxious  places/  regulations  were  made  for  their  treatment ;  and  it  was 
agreed  lliat  wonu'U  and  children,  scholars,  and  cultivators,  Mdl  othcis 
whose  occupations  are  f(>r  the  common  subsistence  and  benefit  of  man- 
kind,' should  be  allowe4l  to  continue  their  respective  employments  in 
time  of  war;  that  merchant  and  trading  vessels  employed  in  rendering 
the  necessaries  of  hnman  lite  more  eiisy  to  be  obtained,  should  be 
allowed  to  pass  unmolested  in  sneh  time;  aud  that  no  eommissiona 
should  be  granted  to  private  armed  vessels. 

"The  ])Ower  of  the  new  nation  whose  existence  had  been  recognize<l 
by  these  treaties  to  regnUite  and  control  its  commercial  relations  with 
foreign  powers  was  uniforndy  asserted  in  this  scries  of  treaties.  They 
placed  each  of  thootluT  i>ower8,  iurespectof  commeree  ami  navigation 
within  each  and  every  state,  en  the  fooling  of  the  most  favored  nation; 
and  it  was  agreed  with  Prnssia  that  the  porbs  of  each  power  should  be 
open  to  the  ftfher,  ant!  that  the  iluiies,  charges,  and  fees,  to  be  iujposcd 
by  ra<'h  upon  articles  ttie  growth,  produce,  or  manufacture  of  the  other, 
should  be  only  sueh  as  shonhl  be  paid  l>y  the  most  favored  nation. 

"In  the  articles  aflecting  the  relations  between  the  Ignited  States  and 
the  several  States  these  early  treaties  asserted  the  nationality  of  the 
United  States  in  a  no  less  marked  manner. 

"They  prohibited  the  exaction  in  auy  State  of  the  droit  d^aubuine 
or  other  similar  duty.  They  allowed  aliens  to  hold  persomd  i)roperty 
and  to  dispose  of  it  by  testament,  donation,  or  otherwise,  and  to  suc- 
ceed to  it,  and  they  prohibited  the  exaction  in  such  case  by  a«iy  State 
of  dues,  except  such  as  the  inhabitants  of  the  cimntiy  were  subject  to. 
They  allowe<l  aliens,  without  obtaining  letters  of  naturalization,  to  in- 
herit real  etstate  and  things  immovable  in  every  State,  but  in  such  case 
the  Prussian  alien  was  required  to  sell  the  real  estate  and  withdraw  the 
proceeds,  which  he  was  to  be  permitted  to  do  without  molestation,  and 
in  cane  of  withdrawal  no  droit  de  detraction  was  to  be  ex.ictcd. 

"The  right  to  aliens  to  frequent  the  coasts  and  countries  of  each  aud 
all  the  several  States,  and  to  reside  there  and  to  trade  in  all  sorts  of 
produce,  manufactures,  an<l  merchandise  was  granted  by  the  National 
Government,  and  the  States  were  prohibited  from  imposing  upon  such 
aliens  any  duties  or  charges  to  which  tlie  citizens  of  the  most  favored 
nation  were  not  made  subject.  Resident  aliens  wert^  also  assured 
against  State  legislation  to  prevent  the  exercise  of  an  entire  and  per 
feet  liberty  of  conscience  and  the  performance  of  religious  worship,  and, 
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when  dyiug,  they  wevo  guarautetHl  the  right  of  tlecenl  burial  and  iiu- 
disturbed  rest  for  their  bodies. 

"^Thc  coTtsnhir  convention  concluded  with  France  by  Jeflerson  msdn- 
tiiined  a  yet  wider  supremacy  for  the  Lational  anlhority.  It  anthorized 
PYeiJch  consuls  to  administer  iu  certain  cases  upon  Uie  estates  of  their 
deceased  countiynten  in  (lie  several  States,  to  exercise  police  over  all 
the  vessels  uf  their  nation  iti  whatever  Ameiienn  port  lliey  might  dis- 
charge their  funclions,  Ut  iirrcst  the  olKcers  or  crews  of  such  vessels, 
to  require  the  courts  to  aid  them  iu  the  arrest  of  deserters,  and  it  eveu 
elevated  thetii  into  jndges  and  authorized  them  to  detennine  all  diller* 
ences  and  diKputcs  arising  between  their  countrymen  in  the  United 
States. 

"The  f^anie  statesmen  contenqihited  at  one  time  a  postal  convention 
Ijctween  France  and  the  United  States.  A  scheme  was  submitted  by 
(he  French  minister,  after  considering  which  Jay  submitted  a  counter 
proposal,  but  nothing  further  appears  to  have  been  done.  IJad  the 
scheme  been  carried  out  it  would  have  anticipated  liy  half  a  century 
the  nM)dern  international  postal  convention  of  the  United  States. 

''The  several  treaties  and  conventions  thus  negotiated  have  served 
as  the  basis  or  model  of  many  of  the  commercial  and  genenil  convcn 
tions  entered  h\to  by  the  United  States  since  the  adojttion  of  the  Con 
stitution." 

Mr.  J.  L*.  U.  Davin,  Notes,  Jtc. 

"The  c«Ji>sttucli(!U  put  by  President  WashingtoTi  on  the  agreement 
of.guarantei- t'untainect  in  tiie  eleventh  article  of  the  treaty  of  1778  with 
France,  togfthrr  wilh  the  conclusion  of  the  treaty  oi'  ITfH  with  Eng- 
land, had  allVctrd  tlie  relations  of  the  two  countries  to  such  a  degree 
that  ill  17'J.S  Congress  had,  by  law,  assumed  to  exonerate  the  nation 
i'vmn  further  obligation  to  observe  the  treaties  with  France,  and  the 
Attorney  General  ha<l  given  an  official  opinion  that  there  was  a  stale 
of  war.  The  treaty  of  ISUO  restored  the  good  relatiouo,  but  iu  the 
amrmbnents  on  each  side  the  old  treaties  entirely  disa[ipeared.  The 
.subject  wdl  l>e  further  <'onsidered  hereafter.  This  treaty,  althougli  con 
eluded  during  the  adtninistration  of  I*resideut  Adams,  was  tlnally  pre*- 
claimed  by  JelVenson  after  he  became  President." 

Mr.  J.  C.  B.  Davis,  NoteH,  &c.    Ab  to  cflcct  of  this  guarantee,  8e«  prior  uutbori- 
tJes  in  tbiii  »(^otiotl ;  ami  ncrt,  also,  avpra,  ^  l^7a;  iv/ra,  ($  UAO,  246. 

•*  Mr.  Tre.scot  remarks,  in  lelVreuce  to  our  jiosition  at  the  commence- 
ment of  the  wars  growing  out  of  tho  French  Hevolntion,  *  There  were 
two  courses  open  to  the  United  States, — either  to  give  way  to  the  pressure 
of  circumstances  and  join  one  or  other  of  the  contending  parties  or  to 
declare  the  French  trealiesnull  and  voi<I,  and,  without  approaching  Eug 
lun<l,  hold  themselves  free  and  neutral.  After  a  long  and  conscientious 
deliberation,  General  Washington  determined  upon  a  rourse  which  was 
neither  one  nor  (he  (dher,  and  which,  notwithstanding  its  fair  and  honest 
spirit,  combined,  it  must  beacknowleged,  thedilticuUiesorbotli,  Here- 
solved  to  maintain  neutrality  and  the  French  treaties  together.'  (Di])lo 
mntic  History  of  t  lie  Administrations  of  Washington  and  Adam.s,  p.  138.) 
The  exoneration  of  the  United  States  from  the  duties  imposed  by  the 
French  treaties  wouM  seem  to  have  been  far  from  clear,  even  in  theminds 
of  those  who  had  maintained  the  right,  under  the  circumstances,  of  our 
beii»g  at  libi-rty  to  absolve  ourselves  from  the  obligation  of  them.  Mr. 
Hamilton,  not  withstanding  the  advice  he  l.ud  given  UH  a  memberof  W^asli 
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ingtou'.s  Cabinet  iu  1703,  ami  bis  subscqaeut  icpugiiauceiu  1790  to  aoy 
renewal  of  negotiations  with  a  revoliUiniiary  government  in  France,  in 
1797,  in  a  letter  to  his  puccessor  in  ofliee,  advocated  an  extraordinary 
mission,  and  wliicli,  according:  to  Ijim,  'on-gbt  to  embrace  a  cbaracter  in 
whom  France  and  tlie  oi>|K)sitioii  liavc  tull  confi<Ienc:e.-  Tiie  motive 
asisigned  w;ks,  'We  nniy  reniould  our  treaties.  Wo  may  a^^ree  to  put 
France  on  tlH'  i^anie  tuoting  as  Great  Britain  by  our  treaty  with  her. 
Wo  may  also  liquidate,  with  a  view  to  future  wars,  the  import  of  the 
mutual  finar.intee  in  the  treaty  of  aUiauce,  substitiitingf  tjpei'itie  sueeors 
and  defining  the  caguis  feeder }k.  But  this  last  may  or  may  not  be  done, 
thoUf^h  with  me  it  is  a  favorite  object.*  ((jibb'y  Slemoirs  of  the  admiii- 
istratioua  of  Washin;:1on  and  Adania,  vol.  i,  p.  490.  Mr.  Hamilton  to 
Mr.  Wolcott,  Apr.  Ti,  1797.  C.  F.  Adams,  Works  of  John  Adams,  vol. 
X,  p.  254.) 

'*Tlio  embarrassments  arising  from  the  special  privileges  accorded  to 
France,  referred  to  in  the  text,  were  mncli  increa.sed  by  the  insertion  of 
simihir  ]>rovisions  in  the  treaty  of  1794,  with  En;iland,  and  by  the  meas- 
ures adojkted  by  Congress  to  abrogate  the  French  treaties,  after  the 
oflensivc  termiuatiou,  iir  179S,  of  (he  mi.ssion  of  General  Pinckuey,  with 
whom  were  associated  Mi-,  (afterwards  chief  Jus! ii'c)  Marshall  and  Mr. 
Gerry,  lii  order  to  eomi>reheud  fully  the  subsequent  negotialiou.s  be- 
tween Ellsworth,  Davie,  and  Murray,  antl  Joseph  Bonaparte,  Meurieu, 
and  Koederer,  which  resulted  in  the  convention  of  September  'M,  18(.K>, 
'the  following  facts,  Mr.  Trcscot  says,  '  must  always  be  borne  in  mind: 
(1)  That  by  the  11th  article  of  the  treaty  of  alliance  France  and  the 
United  Slates  had  mutually  guaranteed  their  American  j»ossessions, 
and  that  by  the  17lh  and  I'Jd  articles  of  the  treaty  of  commerce  of 
1778  they  granted  to  each  other  the  njutual  and  exclusive  privdege  of 
taking  their  j^rizes  and  privateers  into  each  other's  ports.  (2)  TJiat 
by  the  (24th  and  25th  articles  of  the)  treaty  of  1794  with  England  this 
same  exclusive  luivilego  had  been  granifd  by  the  l'nite<l  States  to 
that  power;  but  that  owing  to  the  jjriority  of  the  French  treaty,  and 
Ihe  exclusive  character  of  the  privilege,  it  remaiued  in  abeyance,  as  far 
as  England  was  concerned,  so  long  as  the  French  treaty  lasted,  (.i) 
That  by  the  act  of  July,  179S,  the  United  States  Government  had  can 
celed  the  French  treaties  of  1778,  and  thus  given  priority  au<l  activity 
lo  the  exclusive  i>rivilege  stipulated  in  tfce  treaty  with  England.  (I>i|> 
lomatic  History,  etc.,  p.  208.) 

"The  draft  of  the  convention  presented  by  theAmerican  ]>lenipoteuTi«i 
ries  contained  an  article  for  a  commission  to  ascertain  indeuuittics  niu 
tually  due,  and  it  provided  in  reference  to  the  commissioners  that  *  they 
shall  decide  theclaims  in  (prestion  according  to  the  original  merits  of  the 
several  cases,  and  to  justice,  equity,  and  the  law  of  nations,  and  iii  all 
casesof  complaint  existing  i>ri4jr  to  the  7th  of  July  1798  (the  date  of  the 
eat  of  Congress  cancelling  the  treaties),  according  to  the  treaties  and  eon- 
solar  convention  then  existing  between  France  and  the  United  States. 

*' That  France  should  admit  the  validity  of  the  unilateral  abroga- 
tion of  the  treaties,  except  as  an  act  of  war,  which  of  itself  wouUl  dis- 
charge all  reclamations  lor  their  previous  violation,  could  srarcely  have 
l>ecn  expected  on  the  part  of  the  United  States.  -Much  less  could  it 
have  been  sujjposed  that  if  t«he  stipulated  lo  make  compensations  lor 
infractions  id  conventional  obligaticnis,  France  would  recognize  those 
altered  relations,  professedly  indin^ctl  by  a  disregard  of  our  rcclama- 
IJons,  which  transleind  to  England  the  special  privileges  that  the 
treaties  of  tho  revolution  accured  to  her.    *The  French  idenipoteutia- 
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riea  wouM  consent  to  tUc  jibro^jatiou  of  the  old  treaties  j  but  as  siicb  an 
abropatiun  (-ould  ouly  be  tbo  resnlt  of  war,  they  were  obli«;ed  to  con- 
sider the  actioti  of  the  United  States  preceding?,  as  equiviileat  to  war, 
and  a  uew  treaty,  in  neccvssary  conweriuence,  a  treaty  of  peace.  In 
audi  case  the  question  of  indemnity  must  be  laid  aside,  because  a  war 
exUnguished  sill  neutral  obligations;  each  party  had  taken  the  remedy 
of  counilaints  iuto  it8  own  hauelsii,  aud  a  treaty  of  peace  was  a  fresh 
start  upon  such  a  new  basis  as  their  respective  positions  warranted 
tbeni  in  proposing;  an{i  therefore  they  otfered  to  the  American  min- 
isters either  the  abro^ratiou  of  the  old  treaties  without  indemnity  or 
indeujuity  with  the  old  treaties.  And  they  added  that,  in  any  new 
treaty,  while  France  would  cheerfully  abandon  her  privilege  of  exclu- 
sive asylum,  she  would  not  consent  to  occupy  an  inferior  position  to 
any  other  nation.    {Ibid.,  p.  215.)'' 

hawrcDco's  WlK'ttton  (cmL  18G3),  pp.  712-7  i4.  For  a  discusaiou  of  the  obligations 
hiipofted  oa  the  United  St4it.«s  by  the  Iroaty  of  J77H  witb  Franc*,  hco  'S  Pbilli. 
lut.  Law  {'A  c(l.),  228;  1  Lyniau's  Diplomncy  of  tbc  U.  S.,  38  ff.;  1  Ran- 
dall'A  Jc'lforgnii,  chap.  x\v,ff. 

"The  treaties  of  177S  were  two  in  number,  that  of  *  alliance,'  the  one 
of  most  immediate,  and,  in  fact,  at  the  lime,  of  absolutely  vital  impor- 
tance to  the  United  States;  and  that  of  ^aniity  and  commerce.'  While 
separate  instruments,  they  were  concluded  upon  the  same  day,  were  the 
result  of  the  same  negotiation,  signed  by  the  same  plenipotentiaries,  aud 
are,  in  diplomatic  effect,  one  instrument.  The  treaty  of  alliance,  after 
referring  to  its  ctnnpanion,  the  treaty  of  commerce,  states  that  the  two 
powers  'have  thought  it  necessary  to  take  into  consideration  the  means 
of  strengthening  the  engagements  therein  made,'  and  of  *  rendering 
them  usetul  to  the  safety  and  tranquillity  of  the  two  parlies^  particu- 
larly in  case  Great  liritain,  in  resentment  of  that  connection  •  •  • 
should  break  the  peace  with  France,  either  by  direct  hostilities  or  by 
hindering  her  commerce  and  navigation  in  a  manner  contrary  to  the 
rights  of  nations  and  the  peace  subsisting  between  the  two  crowns;'  and 
two  powers  resolving  in  such  case  to  Join  against  the  contmon  enemy 
determined  utKU'  *1'^'  treaty,  which  pr<ni<UMl  that  if  war  should  break 
out  between  Frame  an<l  (Jreat  IJritain  during  the  war  for  America  iiuie- 
pendence,  each  party  should  aid  the  other,  according  to  the  exigencies, 
as  good  aud  faithful  allies;  that  the  essential  end  of  the  alliance,  called 
A  'defensive'  alliance,  was  the  'liberty,  sovereignty,  aud  in<lepcudence, 
absolute  aud  unlimited,  of  the  United  States.' 

*'  Provision  was  also  made  for  a  possible  couquest  of  Candida,  Bermuda, 
aud  the  islands  in  the  Gulf  of  .Mexico,  and  each  party  was  forbidden  to 
conclude  a  truce  or  peace  with  Great  Britain  without  the  consent  of  the 
other.  It  was  further  agreed  that  neither  should  lay  down  arms  until  the 
imlependence  of  the  United  States  was  assured  by  treaties  terminating 
the  war.  No  claim  was  to  be  nia<le  by  one  against  the  other  for  compen 
sfttion,  whatever  the  result,  and  then  came  the  guarantee,  out  of  which 
afterwards  arose  so  serious  complications,  natioual  and  international, 
which  not  only  drove  our  country,  weak  and  exhausted  from  seven  years* 
strife,  to  the  verge  of  war,  but  also  stirred  up  at  home  a  bitter  iwlitical 
I'oritest,  carried  even  into  the  intimacy  of  a  I*resident's  Cabinet. 

''  These  stipulations  are  contained  in  the  eleventh  and  twelfth  articles, 
whereby  each  party  guaranteed  'forever  against  all  other  imdwcfs' — 
flrst,  the  United  States  to  France:  All  the  possessions  of  France  in 
America  as  well  as  those  it  might  acquire  by  any  future  treaty  of  peace; 
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secouJ,  Fiance  to  iLe  Uiiiletl  States:  'Their  liberty,  sovereignty,  and 
iudepeudenee  absolute  and  unlimited/  together  with  their  possessions 
and  their  aihlitiona  or  conquests  made  from  Great  Britain  during  the 
war.  Such,  in  substance,  was  the  treaty  of  alliance;  it  has  never  been 
contended  so  far  as  known  to  ns  that  France  did  not  fullill  the  require- 
ments which  this  instrument  imposed  upon  her  during  our  contest  with 
(Jreat  Britain. 

<'The  provisions  uf  the  other  agreemeuty  the  treaty  of  commerce,  of 
importance  in  this  case  (alluding  to  them  briefly)  required  protection  of 
mercbaotmen;  required  ships  of  war  or  privateers  of  the  one  i)arty  to 
do  no  injury  to  the  other;  and  provided  especial,  purely  exceptional,  and 
exclusive  privileges  by  each  party  to  the  other  as  to  ships  of  war  and 
privateers  bringing  prizes  into  port. 

"The  treaty  of  alliance  was  not  onesided,  for  it  imposed  upon  the 
(Joited  States  a  possible  duty  and  burden  in  tlie  fulfillment  of  the  guar 
antee  of  French  jwssessiona  in  America  'forever'  against  all  other 
iwwers.    •    •    • 

*•  We  had  promised  France  that  their  ships  of  war  and  privateers  might 
freely  cany  whithersoever  they  pleased  the  ships  and  goods  taken  from 
their  enemies;  that  these  prizes  should  not  be  arrested  or  seized,  or  ex- 
amined, or  searched  in  our  ports,  but  might  at  any  time  freely  leave, 
while  no  shelter  or  refuge  was  to  be  given  to  vessels  having  made  prize 
of  her  'subjects,  people,  or  property.*  (Article  17,  treaty  of  commerce, 
177S.)  The  United  States  had  thus  given  France,  and  for  consideration, 
not  only  a  valuable,  but  an  exclusive  right;  yet  the  Jay  treat}"  in  the 
twentyHfth  article  gave  these  same  privileges  to  Great  Britain,  exclud- 
ing all  vessels  which  'should  have  made  prize  upon  [herj  subjects.' 

*'The  contiict  of  the  treaties  is  evident  and  of  course  was  fully  appre- 
ciated at  the  time."    A8  to  Jay's  Treaty,  see  in/ra^  §  150  a. 

"While  the  Jay  treaty  was  concluded  in  Novetuber,  1704,  its  ratifica- 
tions were  not  exchanged  nntil  October  the  following  year,  and  mean- 
time the  British  orders  in  council  directing  seizure  of  our  vessels  and 
provisions  bound  to  France  were  so  enforced  as  to  call  forth  from  Mr, 
Randolph,  then  Secretary  of  State,  the  warning,  as  lale  as  July,  17115, 
that  the  Jay  treaty  had  not  yet  been  ratified  by  the  President;  'the 
late  British  order  in  council  for  seizing  provisions  is  a  weighty  obstacle 
to  ratiticatiou.  I  do  not  suppose  that  such  an  attempt  to  starve  France 
will  be  countenanced.'  (Foreign  delations,  vol.  1,  p  719.)  Kvcry  eti 
deavor  was  made  by  the  United  States  to  secure  a  re]>eal  of  the  ad 
miralty  order,  but  without  success,  and  ftnally  our  minister  in  London, 
Mr.  Adams,  was  instructed  that  if,  after  every  prudent  eflbrt,  lu^  fonnd 
it  could  not  l)e  removed,  its  continuance  was  not  to  be  an  obstacle  to  the 
exchange  of  ratilications.  The  order  was  not  removed  or  modified; 
nevertheless  ratificationg  of  the  treaty  were  exchanged  the  following 
October.     •     •     • 

"Long  prior  to  this,  Jefterson,  while  in  Paris,  bad  told  the  British 
minister  there,  during  a  discussion  as  to  the  etl'ect  of  the  treaties  of 
1778,  in  ca^e  of  war  between  France  and  Great  Britain,  and  told  him 
♦frankly  and  without  hesitation,' that  the  dispositions  of  the  United 
States  would  then  l>o  neutral,  and  that  this  would  be  to  the  interest 
of  both  poweis,  becanse  it  would  relieve  both  from  all  anxiety  as  to 
leeding  their  West  India  Islands;  that  England,  too,  by  suftering  ns 
I  to  remain  so,  would  avoitl  a  heavy  land  war  on  our  continent,  which 
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might  very  niitch  eripiile  lier  proccetlingH  olhowbeioj  ibut  our  treaty 
[with  Franco]  iiidwd,  obliged  us  to  receive  into  our  i)orts  the  a»*incd 
vessels  of  France,  with  tlu-ir  prizes,  and  to  refuse  admission  to  ibe  prizea 
uiiMle  ou  her  by  her  eiieiriies;  that  there  was  a  cLuise,  also,  by  wbieb  we 
guaranteed  to  France  her  Amertean  possessions,  and  vrbicb  niiybt  per 
baps  foree  us  into  the  war  if  these  were  attaeked.  *Tben  it  will  be  war,' 
8aid  the  minister,  *for  llie^  will  assure<l!y  W  attaeked-^ 

"In  1780  another  American  minister  jnfonned  the  Enj^lisb  seeietary 
of  state-  fur  foreign  aflairs  'that  in  a  war  between  Great  liritaiu  and  the 
Hoimc  of  Bourbon  (ii  thin^  which  niu.st  happen  at  some  time)  we  [the 
United  States]  can  give  the  West  India  Islands  to  whom  we  please. 
without  en^jaging:  in  the  war  ourselves,  and  our  eondnct  must  be  fjov 
I'rued  by  our  interest'  (Wait's  Am.  St.  Pap  ,  vol.  10,  97);  and  this  in 
lace  of  u  treaty  concluded  but  twelve  years  bef»>re-.  wherein  wo  pledged 
ourselves  lo  a  p;uarantee  '  lorever'  of  the  possessions  in  America  of  thai 
very  House  of  Bonrbou.  Early  in  1701  BIr.  Jcflersou.  then  Secretary  ol 
State,  saitl,  as  to  Ibis  subject,  that  be  had  no  doubt  we  should  ititer|>ose 
at  the  proper  time  'and  declare  both  to  Knjiland  aiitl  France  that  tbesf 
islands  are  to  rest  with  France,  and  that  we  will  make  a  common  causf* 
with  Ibe  latter  for  that  object.'  (Jefl'erson  to  Madison,  Aprd  3,  1704. 
Jetr.  Works,  vol.  4,  103.)" 

Opiuion  f>f  Judge  John  Drtvis  on  Fjcuch  Bpoliatiouii.     C.  Cla  ,  May  17,  IdSU 

8co  infra,  ^  218. 
As  to  annnlliiipf  trt-tifirs  liy  Ii'L»i«l!i<i«)n,  Hit\  k»pra,  ^  138;  AiiiL,  vul    iri,  A  :i70. 

{b}  COXVKXTIOX    OK    IHOO, 

§  148a. 

As  is  elsewhere  noticed  {supnt,  §§  78,  31^  bJ),  Mr.  Adaats,  in  Febraary, 
1790,  after  the  i  uiiture  with  France  consequent  on  the  termination  of  the 
mi.ssidn  of  Messrs.  I^inckney,  Marshall  and  Gerry  in  Maich,  17l)S,  {supra, 
§85,)  nominated  as  ministers  extraordinary  to  France  Chief-Justice  EIIh 
worth,  (^lovernor  Davie,  of  2^orth  Carolina,  and  Mr.  l^Iurray,  then  minis 
ter  at  The  liafjne.  These  envoys  tbuud  Naiioieon  in  full  powa*ras  Firsi 
Consul.  The  n'lati4)ns  of  (be  countries  were  {greatly  chanfied  from  what 
they  bad  lieen  on  the  preceding  mission.  Tlje  prior  treaty  of  alliance 
luui,  by  act  of  Conj^ress,  bi'en  dis.solved,so  tVir  as  concerned  the  Cnile*! 
Slates  municipally  ;  and  the  ministers,  instead  of  cominj^  to  Paris  ou  a 
treaty  basis,  appeared  before  the  French  Government  simply  as  claim 
inp,  on  the  basis  (►f  the  law  of  nations,  in<leminty  for  injuries  suMtainect 
from  France,  which  indemnity,  however,  could  scarcely  be  insisted  ou 
without  tendering  something  in  the  nature  of  an  equivalent.  The 
treaty  of  alliance,  as  has  just  been  seen,  secured  to  Franco  several  im- 
portant advantages:  (1)  A  guarantee  by  the  United  States  of  the 
French-American  islands,  which  guarantee,  however,  it  was  claimed 
that  the  Directory  had  waived  by  its  ministers  iti  the  Unite<l  States 
(*J)  The  mutual  and  exclusive  privilege  of  taking  prizes  and  privateerH 
inio  each  other's  ports.  This  privilege  was  afterwards  granted  to  Eng- 
bind  by  the  treaty  of  170-1,  but,  so  far  as  concerns  England,  it  wa« 
claimed   to  remain  in  abeyance,  as  long  as  the  French  treaty  wiva  in 
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"The  followiug  poiotfi  are  to  be  considered  ultiuiaUMl: 

"  1.  That  an  article  be  inserted  for  establishing  a  board,  with  suitable 
jiowers,  to  hear  and  determioe  the  cJairas  of  our  citizens  for  the  causes 
bereiubefore  expressefl,  and  binding  Franco  to  paj^  or  secure  payment 
of  the  sums  which  shall  bo  awarded. 

"  2.  That  the  treaties  and  consular  convention,  declared  to  be  no 
longer  obligatory  by  act  of  Congress,  be  not,  in  whole  or  in  part,  re- 
vived by  the  new  treaty ;  but  that  all  engagements  to  which  the  United 
States  {ire  to  become  parties  be  speciOed  in  the  new  treaty. 

^'  3.  Thjit  no  guarantee  of  the  whole  or  any  part  of  the  dominions  of 
France  be  stipulated,  nor  any  engagement  made  in  the  nature  of  an 
alliance. 

**4.  That  no  aid  or  loan  be  promised  in  any  form  whatever. 

"5.  That  no  engagement  be  made  inconsistent  with  the  obligations 
of  any  prior  treaty,  and,  as  it  may  respect  our  treaty  with  Great  Britain, 
the  instruction  herein  marked  XXI  is  to  be  particularly  observed. 

'*  C.  That  no  stipulation  be  made  granting  powers  to  consuls  or  others 
under  color  of  which  tribunals  can  be  established  within  our  jurisdic- 
tioD,  or  personal  privileges  be  claimed  by  Frenchmen,  iucoujpatible  with 
the  complete  sovereignty  of  the  United  States  in  matters  of  iK)licy, 
commerce,  and  government. 

**  7.  That  thedurationof  the  proposed  treaty  be  limited  to  twelve  years, 
at  furthest,  from  the  day  of  the  exchange  of  the  ratifications,  with  the 
exceptions  respecting  its  permanence  in  certain  cases  specified  underthe 
instructions  marked  XXX''  (in  reference  to  the  settlement  of  claims). 

The  positions  taken  by  the  American  envoys,  on  the  question  of  the 
abrogation  of  the  treaty  of  alliance,  were  as  follows: 

1.  That  a  treaty  lieing  a  mutual  compact,  its  violation  by  one  party 
Justified  its  abrogation  by  the  other;  and  li,  "That  it  had  become  im- 
jmssible  for  the  United  States  to  save  their  commerce  from  the  depreda- 
tions of  the  French  cruisers,  but  by  resorting  to  defensive  measures; 
and  that,  as  by  their  constitution  existing  treaties  were  the  supreme  law 
of  the  land,  and  the  Judicial  department,  who  must  be  governed  by 
them,  is  not  under  the  control  of  the  executive  or  legislative,  it  was  also 
impossible  for  them  to  legalize  defensive  measures,  incomi>atible  with 
the  French  treaties,  while  they  continued  to  exist.  Then  it  was  they 
were  forumlly  renounced,  and  from  timt  renunciation,  there  resulted, 
necessarily,  a  priority  in  favor  of  the  British  treaty,  as  to  the  exclusive 
aaylam  for  privateers  and  prizes.'' 

To  these  arguments  the  French  Government  replied  with  great  force^ 
**that,  when,  on  the  one  hand.  Congress  declare  that  France  has  con- 
travened these  treaties,  and  that  the  United  States  are  released  from 
their  stipulations  ;  and  when  France  declares  that  she  has  conformed 
to  these  treaties,  that  she  desires  their  execution,  and  that  the  United 
States  alone  have  infringed  them,  where  is  the  tribunal  or  law  to  enforce 
the  exoneration  in  preference  to  the  execution  T 

'*  So  long  as  a  difference  exists  between  the  two  contracting  parties, 
respecting  the  existence  or  abrogation  of  a  treaty,  no  right  or  benefit 
can  result  to  a  third  party  from  the  abrogation  contended  for  by  one. 

"  If  France  had  declared  the  treaties  annulled,  and  the  United  States 
had  maintained  their  validity,  England  would  have  no  ground  for  say- 
ing to  America,  *  we  succeed  to  the  rights  of  France.'  *  •  •  if  one 
of  two  contracting  parties  is  at  liberty,  whenever  he  may  jdease,  to 
cancel  his  obligations  in  virtue  of  his  own  judgment  concerning  facts 
or  men  or  things,  no  binding  force  can  be  attached  to  treaties,  and  the 
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term  itself  Hlmuld  be  prasnl  from  every  lanfinafre.  ff  the  right  of  an- 
teriont.v  fan  be  destroyed  to  ibepipjiidice  of  tlie  Daiion  that  possesisef 
it»  l»y  tiie.  (>olo  act  of  oue  of  the  parties  by  whom  that  right  has  been 
ret'o;;iiized,  it  must  be  aekiiowledsed  as  ii  jjihiciide,  that  the  nation 
niakirif^  the  second  treaty  eonverts  the  one  wiih  wham  she  first  con- 
trneted  into  an  enemy,  and  that  ishe  ui;iy  be  certain  of  being  despoiled 
by  that  cueniy  whenever  the  tiaie  may  be  propitious  for  an  open  expla- 
nation." 

The  negotiuiioiis  preceding  the  couveution  of  ISiK)  are  given  io  I  Lymao'e  Di- 
plomacy of  U.  8.,  chap.  viii. 
As  to  anuullfDi;  by  statate,  see  eupra,  $  138, 

As  is  argued  by  Mr.  Trescot,  in  his  volume  on  American  Diplo- 
matic History  (Boston,  1857),  the  first  of  these  positions  cannot  be  sns 
tained,  excefit  as  to  stipulations  which  are  reciproctdly  dependent.  The 
second  position,  also,  is  inconsistent  with  the  established  nile  that  the 
Executive  of  a  Oovernment  cannot  set  np  its  own  domestic  arrange- 
ments to  support  ti  diplomatic  claim.  The  French  ministers  in  reply 
said  they  would  consent  to  the  abrogaiion  of  the  treaty  of  alliance  and 
the  consequent  commercial  treaty  if  such  abrogatioa  was  claimed  as 
result  of  war;  but  iu  such  case  the  claims  for  indemnity  could  no  longer 
be  niaintnineil,  since  war  extinguishes  claims  as  well  as  treaties.  The 
Ameri<'an  envoys,  departing  in  this  respect  from  their  instructions,  then 
agreed  to  surrender  their  chiims  for  indemnity  as  an  equivalent  for  the 
French  surrender  of  the  privileges  given  in  the  prior  trt^aties.  The 
French  ministers,  however,  refused  to  assent  to  such  a  surrender  as  long 
as  the  United  8tates  gave  to  Great  Britain  exclusive  privileges  in  the 
ports  of  the  United  States.  In  order  to  avoid  this  new  difBculty,  they 
proposed  a  temporary  convention,  to  consist  of  stipulations  which  aro 
thus  condensed  by  Mr.  Trescot : 

''  1.  That  the  parties,  not  being  able  at  present  to  agree  respecting^ 
the  former  treaties  and  iudeniuity,  these  subjects  should  be  postponed' 
for  future  negotiation,  and,  in  tho  mean  time,  that  the  said  treaties 
should  have  no  operation. 

"  2.  The  parties  shall  abstain  from  all  unfriendly  acts,  their  commerce 
shall  be  free,  and  debts  shidl  be  recoverable  in  the  same  manner  as  if 
no  misunderstaodiug  had  intervened. 

*^'A,  Pioperty  cai>lured  and  not  yet  definitely  condemned,  or  which 
may  bccai>turcd  before  the  exchange  of  ratifications,  shall  be  mutually 
restored.     I'roofs  of  ownership  to  be  specitied  in  the  convention. 

"4.  8<»me  provisituial  regulations  to  be  made  to  prevent  abuses  and 
disputes  ill  future  cases  of  capture.-' 

These  stipulations  being  accejjted  as  the  basis  of  a  convention,  a  tech- 
nical didiculty  was  interp<ised  by  the  French  negotiators  iu  a  note  of 
September  29,  18Ub,  in  which  they  said  : 

♦♦  The  nnnisters  of  France  insist,  iu  relation  to  the  treaty,  upoD  one  of 
three  thiuys  : 

♦'  Either  that  the  treaty  shall  be  signed  in  the  French  Ian guajje  only, 
without  any  reservation,  the  njo<le  pnrsue<l  by  the  consular  conveul«oii 
of  I78H  between  France  and  the  United  States',  and  by  the  treaty  of  178<I 
between  France  and  Enj;lan<l ; 

"Or,  that  It  shall  be  signed  in  the  Frencli  language  only,  and  that  tv 
separate  article  (similar  to  iheono  at  the  close  <>f  the  treaty  of  ll><:i  be- 
tween France  and  England)  ^hall  stipulate  that  the  French  language 
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used  iQ  tbe  treaty  sLall  not  coDStitutc  a  precedent,  nor  operate  to  the 
prejudice  of  either  of  the  contractiDg  parties  ; 

"  Or,  fiuall.y,  that  it  shall  be  signed  in  the  French  and  Eugli^h  lan- 
guages, aceoiupanied  by  the  following  declaration,  conformingto  theooti 
at  the  end  of  the  treaty  of  alliance  and  ilie  treaty  of  commerce  of  1788: 
'In  faith  whereof  the  respective  plenipotentiaries  have  signed  the  above 
articles,  both  in  the  I'rciidi  and  English  laugiiages;  declaring,  never- 
theless, that  the  present  treaty  was  originally  written  and  concluded 
in  the  Freneb  language.^'* 

On  September  30, 1800,  the  conventioa  was  signed,  as  noticed  above, 
by  t  lie  negotiators  of  both  contracting  parties.  The  material  articles  are 
articles  are  as  follows: 

"  Aet,  II.  The  ministera  plenipotentiary  of  the  two  parties,  not  being 
able  to  agree  at  present  respecting  the  treaty  of  alliance  of  Cth  Feb- 
ruary, 1778,  the  treaty  of  amity  and  commerce  of  the  same  date,  and 
the  convention  of  14th  of  November,  1788,  nor  wpou  the  indemnities 
mutually  due  or  claimed,  the  parties  will  negotiate  farther  on  these 
subjects  at  a  convenient  time,  and  until  tliey  have  agreed  upou  these 
points,  the  said  treaties  and  convention  shall  have  no  operation,  and  the 
relations  of  the  two  countries  shall  bo  regulated  as  follows:     •     •     • 

**Aet.  IV. — Property  captured  and  not  yetdeliuitely  condemned,  or 
which  may  be  captured  before  the  exchange  of  ratiflcations  (contraband 
goods  destined  to  an  enemy's  port  excepted),  shall  be  mutually  restored 
on  the  following  proofs  of  ownership,  viz :  The  proof  on  both  sides  with 
respect  to  merchant  ships,  whether  armed  or  unarmed,  shall  be  a  pass- 
port in  the  form  following.  [Here  follows  a  form  of  passport  jndentical 
with  that  given  in  the  treaty  of  1778.]  •  •  •  This  article  shall  take 
eflect  from  the  sigiiafure  of  the  present  couveution;  and  if  from  (he 
date  of  said  signature  any  property  shall  be  condemned  contrary  to  the 
intent  of  the  said  convention  before  the  knowledge  of  this  stipulation 
shall  be  obtained*  the  property  so  condemned  shall  without  delay  bo 
restored  or  paid  for. 

"Art.  Y.  The  debt:?  contracted  by  one  of  the  two  nations  with  indi- 
viduals of  the  other,  or  by  the  individuals  of  the  one  with  the  individ- 
uals of  the  other,  shall  be  paid,  or  the  payment  may  be  prosecuted  in  the 
same  manner  as  if  there  had  been  no  misunderstanding  between  the 
two  states.  But  this  clause  shall  not  extend  to  indemnities  claimed 
on  account  of  captures  or  confiscations." 

Other  clauses  for  the  avoidance  of  future  diflaculties  were  introduced. 

The  Senate  of  ihe  United  States,  when  the  treaty  was  before  them, 
declined  to  ratify  the  second  article,  inserting  in  its  place  the  follow- 
ing: "It  is  agreed  that  the  present  convention  shall  be  in  force  for  the 
-  term  of  eight  years  from  the  time  of  the  exchange  of  ratificationH."  The 
I  treaty  was  returned  with  this  amendment  to  the  First  Consul,  who,  on 
'    July  30,  1801,  ratifle4l  it  with  the  following  conditions: 

*^  The  Government  of  the  United  States  •  •  •  having  omitted 
the  second  article,  the  Government  of  the  French  Republic  consents  to 
accept,  ratify,  and  confirm  the  above  convention  •  •  •  with  the  re- 
trenchment of  the  second  article:  provided  that  by  this  retrenchment 
the  two  States  renounce  the  respective  pretensions  which  are  the  object 
of  that  article."  The  Senate  of  the  United  States,  to  whom  the  conven- 
tion was  returned,  then  resolved  *' that  they  considered  the  siiid  con- 
L  vwtion  as  duly  rati  lied,  and  returne<l  the  same  to  the  President  for  the 


TREATIES. 


[chap.  VI. 


usual  promulgation,'^  President  Jeflcrsou,  on  Decembor  21,  1801,  pro- 
trliiiiiit'd  the  treaty  in  Hit?  usual  form  as  **duly  ratified,"  and  €'njoiii€d 
all  persons  to  observe  uml  fulUll  tbe  Haine. 

Mr.  Mcwlison,  on  December  18,1801,  before  the  convention  had  been 
thus  reconuiiitled  to  the  Senate,  instructed  Mr.  Livingston,  tuinister 
at  l*ari8,  ''  that  Hie  President  does  not  regard  the  dechiratory  elause  as 
more  than  a  legitimate  inference  from  the  rejection  of  the  Senate  of  the 
second  article."  It  is  on  the  action  thus  stated  that  the  claims  against 
the  United  States  for  French  spoliations  are  based.  (See  infra,  §§227, 
228,248.) 

By  the  treaty  of  1800  the  United  States  Government  agreed  to  re- 
nounce its  claims  against  France  for  prior  spoliations,  in  consideration 
of  the  rennnciation  by  France,  among  other  things,  of  its  claims  against 
the  United  States  for  its  alleged  breach  of  its  guarantee  (in  its  treaty  of 
February  0,  1778)  of  the  French  possessions  in  America. 

Mr.  Cl.iy,  Seo.  of  State,  to  President  J.  Q.  AtlaniB.May  20,  lR*iC.    MS8.  Report 

Book. 
The  French- Aincricau  treaty  of  1800,  aa  fiigneil  in  Paris  on  September  13,1800, 

with  the  correcpondence  relative  thi5reto,  is  given  in  2  Am.  St.  Pap.  (For. 

Rel.),  295,    See,  as  to  effoct  of  the  renuDciation  in  the  rntifying  clause,  infra, 

5  248;  avpra,  i;j7o. 

By  the  fourth  article  of  the  treaty  with  France,  of  1800,  it  was  provided 
that  "property  captured  but  not  yet  definitely  condemned  •  •  • 
shall  be  nintually  restored,"  It  was  held  that  a  decree  of  cnnderanatiou 
by  a.  circut  court,  from  which  an  appeal  had  been  taken  to  {he  Supreme 
Court,  was  not  a  definitive  condemnation  within  the  meaning  of  the 
treaty. 

IT.  8.  r.  SfhoniKT  P*.«Ky,  I  Crunch,  HKL 

The  convention  of  1800  between  the  United  States  and  France,  ena- 
bling the  people  of  one  country  holdiug  lauds  in  the  other  to  dispose  of  the 
same  by  testament  or  otherwise,  and  to  inherit  lands  in  the  respective 
countries  without  being  obliged  to  obtain  letters  of  naturalization,  ren- 
dered useless  the  performance  of  the  condition  required  by  the  law  of 
Maryland  to  sell  to  a  citizen  willdu  ten  years,  and  the  conventional 
rule  applied  equally  to  the  ease  of  those  who  took  by  descent, under  the 
act,  as  to  those  who  aeqaired  by  purchase  withont  its  aid. 

Chiruf  r,  Chirac,  2  Wheat.,  2.VJ. 

The  8ti]>uIation  in  the  conventiou  of  1800,  *Mhat  in  case  the  laws  of 
either  of  the  two  States  should  re.*i(raiu  strangers  from  the  exercise  of 
the  rights  of  prop*'rty  with  respect  to  real  estate,  such  real  estate  may 
be  sold,  or  otherwise  disposed  of,  to  citizens  or  inhabitants  of  tho 
coontry  where  it  may  be,"  was  held  not  to  aflect  tho  rights  of  a  French 
subject,  who  takes  or  holds  by  the  conventioD,  so  as  to  deprive  him  of 
the  power  of  selling  to  citizens  of  this  country;  and  was  held  to  give  a 
French  subject  who  had  acquired  lands  by  descent  or  devise  (and  per- 
haps in  any  other  manner),  the  right  during  life  to  sell  or  otherwise 
133 
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diKpose  thereof,  if  lying  in  a.  IState  whcrw  lauds  puicbased  by  an  alien 
would  iiumediately  be  esdicahiblo.  AUhougli  the  conveution  of  J800 
has  expired  by  its  owu  limitatiou,  yet  the  institut  the  deaceut  was  eas^ 
on  a  French  subject  during  its  coutinuance  Lis  rights  beeame  comi>leto 
under  it,  and  could  not  be  affected  by  its  subsequent  expiration. 
tbid. 

By  the  fburth  article  of  the  treaty  of  1800  it  was  provided  that  *'  prop- 
erty captured,  and  not  yet  definitively  condemned,  or  which  may  be 
captured  before  the  exchange  of  ratifications  (contraband  gotKls  destined 
to  an  enemy's  port  excepted),  shall  be  mutually  restored."  It  was 
further  provided  that  this  provision  should  take  effect  from  the  signa- 
ture of  the  convention,  and  that,  "  if,  from  the  date  of  the  said  signa- 
ture, any  property  sliall  be  f/onden»ued  contrury  to  the  intent  of  the 
said  convention,  before  the  knowledge  of  this  stipulation  shall  be  ob- 
tained, the  property  so  condeiuned  shall,  without  dehiy,  be  restored  or 
paid  for."  It  was  held  that  the  case  of  a  Portuguese  brig,  captured  by 
a  French  schooner  in  July,  1800,  and  afterwards  recaptured  by  an  Ameri- 
can vessel  and  taken  to  St.  Kitts,  where  she  was  adjudged  to  be  restored 
to  her  former  owners,  on  payment  of  salvage,  did  not  come  witliin  this 
article;  and  that  the  demand  of  the  French  minister  for  the  vessel,  or 
the  salvage,  from  the  United  States,  was  not  well  founded.  The  word 
captured^  as  a  technical  and  descriptive  term,  does  not  include  the  mean- 
ing of  the  term  recaptured,  and  should  not  \m  given  such  effect  in  the 
above  article. 

1  Op.,  Ill,  Lincoln,  1802. 

The  proceeds  of  a  French  vessel  captured  and  condemned  prior  to 
the  30th  of  September,  1800,  were,  subsequently  to  that  date,  but  in 
pursuance  of  the  decree  of  condemnation  of  the  circuit  court,  paid  over 
in  moieties  to  the  captors  and  the  Government  respectively.  The  de- 
cree of  cou<leranatiou  was  afterwards  reversed  by  the  Supreme  Court, 
and  the  moiety  distributed  under  it  to  the  United  States  w;is  paid  over 
to  the  owners  of  the  vessel.  It  was  advised  that  the  United  States  were 
not  liable,  under  the  fourth  article  above  quoted,  for  the  moiety  which 
had  been  paid  to  the  captors. 
1  Op.,  114,  Liueoln,  1802. 

**This  opinion  was  principally  based  u]»ou  the  groand  that  the  judg* 
ment  of  the  circuit  court  was  a  delinitive  condemnation,  withiu  the 
meaning  of  the  treaty.  It  had,  in  fact,  already  been  decided  by  the 
supreme  court  that  the  coudemnalion  was  not  so  final,  aud  that  the  case 
Ciime  within  the  fourth  article.  This  decision  had  not  been  seen  by  the 
Attorney-General,  when  the  above  opinion  was  given,  and  upon  his  at- 
tention being  called  to  it,  he  moditied  his  opinion  to  the  extent  of  ad  vis 
ing  that  the  decision  of  the  Supreme  Court  be  followed  *  as  binding  in 
this  particular  instance';  and  added  that,  'although  they  (the  courtA 
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have  fixed  tbe  ininciple  for  themselves,  and  thereby  bound  others,! 
reference  to  thu  ciise  on  which  they  have  adjudicated,  it  can,  T  conceiv" 
extend  no  further.     In  all  other  cases  in  which  the  Executive  or  tho 
courts  are  obliged  to  iict^  they  must  decide  for  themselves,  i>ayingr| 
great  deference  to  the  opinions  of  a  court  so  high  an  authority  as 
Supreme  Court  of  the  United  States,  but  still  greater  deference  to  the 
own  convictions  of  the  meaning  of  the  laws  and  Constitution  of  the 
United  States,  aud  their  oaths  to  support  them." 

1  Oi».,  119,  Lincoln,  lb02. 

The  following  summary  of  tbe  negotiations  with  Franco  dowu  to  1803 
is  condensed  from  Mr.  J.  0.  Bancroft  Davis's  Notes  to  the  Treaties 
the  United  States: 

''On  the  25th  of  January,  1782,  the  Continental  Congress  passed 
act  authorizing  and  directing  Dr.  Franklin  to  conclude  a  coUHiihir  c 
vention  with  France  on  the  basis  of  a  scheme  which  was  submitted  to 
that  body.    Dr.  Franklin  concluded  a  very  difl'erent  convention,  whi 
Jay,  the  Secretary  for  Foreign  Affairs,  and  Congress  did  not  approv 
Fninklin  having  returned  to  America,  the  negotiations  then  fell  upi 
Jefferson,  who  concluded  the  convention  of  1788.     This  was  laid  bef< 
the  Senate  by  President  Washington  on  the  11th  of  June,  17S9. 

"On  the  21st  of  July  it  was  ordered  that  the  Secretary  of  Forei 
Affairs  attend  the  Senate  tomorrow  and  bring  with  him  such  papers 
are  requist«  to  give  full  information  relative  to  the  consular  conventi  _ 
between  France  aud  the  United  States.  Jay  was  the  Secretary  thu» 
'ordered.'  lie  was  holding  over,  as  the  new  dej)artnient  was  not  thcu 
created.  The  bill  to  establish  a  Department  of  Foreign  Affairs  had 
ceived  the  assent  of  both  houses  the  previous  day,  but  had  n<»t  ye^t  be 
approved  l>y  the  President.  Jay  appeared,  as  directed,  and  made  t 
necessary  explanations.  The  Senate  then  resolved  that  the  Secreta 
of  Foreign  Atfairs  under  the  former  Congress  be  requested  to  peruse  t 
said  convention,  and  to  give  his  opinion  how  far  he  conceives  the  fai 
of  the  United  States  to  be  engaged,  either  by  former  agreed  8tipulatu)ns 
or  negotiations  entered  into  by  our  minister  at  the  Court  of  Versailles, 
to  ratify  in  its  present  sense  or  form  the  convention  now  referred  to  the 
Senate.  Jay  mjide  a  written  report  on  the  27lh  of  July  that,  in  his  jndg 
ment,  the  Dnited  States  ought  to  ratify  the  convention;  and  the  Senate 
gave  its  unanimous  consent.  The  statute  to  carry  the  convention  i 
effect  was  passed  the  14th  of  Apnl,  1792.  ^ 

"Three  articles  in  the  treaties  with  France,  concludeil  before  the  Con- 
stitution, becitme  the  cause  of  difference  between  the  two  powerr^: 

"1,  Article  XI  of  the  treaty  of  alliance,  by  which  the  T 
for  a  reciprocal  consideration,  agreed  to  guarantee  to  the  K  ti 

his  possessions  in  America,  as  well  present  as  those  which  might  be  int- 
i]nire4l  by  the  treaty  of  jieace. 

"2.  Article  XVII  of  (he  treaty  of  amity  aud  commerce,  prov  i 
each  party  nught  take  into  the  ports  of  the  other  its  vfi"^"-^ 
war,  and  that  th«'y  shonld  be  permitted  to  depart  wit  I  i 

and  that  neither  shouhl  give  shelter  or  refuge  to  \  '♦ 

made  prizes  of  the  other  nulesH  forced  in  by  stress  oi 
caee  they  should  be  required  to  depart  a" 

"3.  Article  XXII  of  the  same  treaty,  1 1  oeis,  t^( 

nlee  ofone  piirty,  should  not  1)e  alhiwed  in  iiu  pons  ui  ibP  iifb* 
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tbeir  sbips  or  to  exchange  or  sell  (beir  ciiptiirea,  or  to  pnnliUNe  pro- 
visious  except  in  snliicient  quantities  to  take  tUem  to  the  next  port  of 
their  own  state. 

"Jeflerson,  wbo  was  tbe  minister  of  tbe  United  States  at  tbe  Court  of 
Versailles  when  tbe  Constitutioii  wi-nt  into  operation,  was  appoinled 
Secretary  of  State  bv  Prosi(l<'iit  Wasbiiipton  on  tUe  LilJtij  of  September, 
17SD.  lie  accepted  the  ai»pointnient  and  presented  Hliort  to  Neekar  as 
cbarg^  d'aflaires  of  tbe  United  States. 

"Gouverneur  Morris,  of  New  York,  wbo  bad  been  in  Europe  from  tbe  ^ 
dawn  of  tbe  Freneli  revohitionj  and  bad  been  ir.  repnbir  frimdl.v  cor- 
respondence witb  Washin^tun,  was  appointed  Tuinister  to  Tiaiice  on 
the  r2tb  of  January,  1702.     (See  «M;)rrt.  §§  Ht7.^.) 

**MorriH  •  •  •  did  not  succeed  in  gaining  tbe  goodwill  of  a  suc- 
cession of  Governments,  witb  wlncb  be  bad  little  synipathv;  for  be 
writes  tletterson.  on  tbe  Kitb  of  Fetnuary,  1703:  'Some  of  tbe  bsiders 
here  wbo  are  in  tbe  diplomatic  comniittce  biite  nie  «'()nlially,  tbontrh  it 
would  puzzle  tbem  to  say  why.'  Si-e  aupra^  §§  H4,  S.1, 107  (T.  ;  »' w/Vfl,  §  150. 
^*iVben  Morris  was  apiutinted  minister,  the  commercial  ivbitions  be- 
tween tbe  two  conntries  were  satisfactory  to  neither.  Exceptional 
favors  to  the  commerce  of  tbe  United  States,  granted  by  ro\al  decree 
in  1787  and  178^,  bad  been  withdrawn  and  a  jealousy  was  expressed 
in  France  in  consequence  of  the  act  of  Congress  putting  British  and 
French  commerce  on  the  same  basis  in  American  i)orts.  No  excep- 
tional advantages  had  come  to  Fran<'e  frtuii  tbe  war  of  tbe  Revtilation, 
and  American  commerce  had  reverted  to  its  obi  British  cbaimt'].'*, 

"Jetferson  greatly  desire<l  to  conclude  a  convention  witb  Franco 
which  should  restore  the  lavors  which  American  commerce  bad  lost, 
and  bring  tbe  two  countries  into  Ho.ser  connection.  On  the  lOtli  of 
March,  1792,  be  instructs  Morris:  »Wc  bad  expected  ere  tliis,  that  in 
consequence  f)f  tbe  recommendation  of  their  predecessors,  some  over- 
tures woubl  have  In^en  made  to  us  on  the  subject  of  a  treaty  of  commerce. 
•  •  ♦  Perhaps  they  expect  that  we  should  declare  our  readirjess  to 
meet  on  the  ground  of  treaty.  W  they  do  we  have  no  hesitation  to 
declare  it.'  Again,  on  the  28tb  of  April,  he  writes:  'It  will  be  impos- 
Hible  to  defer  lunger  than  tbe  next  session  of  Congress  some  counter- 
regulations  for  the  protection  of  our  navigation  and  <'ommerce.  I  must 
entreat  you,  therefore,  to  avail  yourself  of  every  occasion  of  friendly 
remonstrance  on  this  subject.  If  they  wish  an  equal  and  cordial  treaty 
witb  us,  wc  are  ready  to  enter  into  it.  We  would  wish  that  this  coubl 
be  tbe  scene  of  negotiation,'  Again,  on  tbe  IGtb  of  June,  be  writes: 
'That  treaty  maybe  long  on  tbe  anvil  j  in  tbe  mean  time  we  cannot 
consent  to  the  late.  Innovations  without  taking  measures  to  do  justice 
to  our  own  navigation.' 

"The  great  revolution  of  the  lOtb  of  August,  and  tbe  imprisonment 
of  tbe  King,  were  duly  reporte<l  by  Morris;  and  .Ti*fler.son  replietl  on 
tbe  7tb  of  November:  » It  accords  with  our  principles  to  acknowledge 
any  Government  to  be  rightful  which  i.^  formed  by  the  will  of  tbe  na- 
tiuD  substantially  declared  •  •  •  There  are  some  matters  which  I 
copceive  might  be  transacted  witb  a  Government  de  faeto;  such,  for 
iostanee,  as  tbe  reforming  the  unfriendly  restrictions  on  our  commerce 
and  navigation.' 

»'To  these  instructioua  Morris  answered  on  the  13tb  of  February, 
1793,  three  weeks  alter  the  execution  of  tbe  King,  and  a  fortnight  after 
the  declaration  of  war  against  England  :  'You  had  •  •  •  instructed 
Bi«  to  endeavor  to  transfer  tbe  negotiation  f<ir  a  now  treaty  to  Anier- 
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ica,  and  il*  the  icvaliitioii  of  thv  lOtli  i>f  Aufrust  lisid  not  taken  place. 
•  •  •  I  shouhl^  perbaps,  have  obtained  what  you  wislied.  •  •  • 
The  thing  yon  wished  for  is  done,  and  yoii  can  treat  in  America  if  you 
please.'  In  the  same  dispatch  Morris  spoke  of  the  '.sending  out  of  M. 
Genet,  without  laentioning  to  me  a  syllable  either  of  his  mission  or  liis 
errand,'  and  said  that  4he  pompoiisncss  of  this  embassy  could  not  bnt 
excite  the  attention  of  England.' 

**  On  the  7th  of  March  Morris  wrote  to  Jeft'erHon  that  ^Genet  took  ont 
with  him  three  hundred  blank  commiHsionsj  which  lie  is  to  distribute 
to  such  as  will  lit  out  cruisers  in  our  poits  to  prey  on  the  British  com- 
merce,' and  that  Le  had  already  mentioiiPil  the  fact  to  Pinckney,  and 
had  desired  him  to  transmit  it. 

*'The  new  condition  of  affairs  caused  by  the  war  induced  the  Presi- 
dent to  submit  a  series  of  questions  to  the  members  of  his  cabinet  for 
their  consideration  and  reply.  It  would  seem  from  a  jmssafje  in  Mr. 
Jefferson's  Ana  that  the  second  of  these  ipiestions — ^shall  a  minister 
from  France  be  received?' — was  suggested  by  tho  Secretary  of  State. 
An  account  of  the  meeting  of  the  Cabinet  at  whicli  these  quea^ions 
were  discussed  will  be  found  in  9  Jeff.  Works,  142.     (See  Hiipra,  §  137.) 

**The  first  two  questions  were  unanimously  answered  in  the  aflirma- 
tive—that  a  proclamation  for  the  purpose  of  preventing  citizens  of  the 
TTnited  States  from  interfering  iu  the  war  between  France  and  Great 
liritaiin  should  issue,  and  that  Genet  should  be  received;  bnt  by  a  com- 
promise, the  term  'neutrality'  was  omitted  from  the  text  of  the  proc- 
lamation."    {See,  as  to  this  proclamation,  infra,  §§  402,  402f/.) 

'*  The  policy  whicli  Washington  favored  denied  France  nothing  that 
hlie  could  justly  demand  under  the  treaty,  except  the  possible  enforce- 
ment of  the  ijrovision  of  guarantee;  and  that  provision  was  waived  by 
Genet  iu  his  first  interview  with  Jefferson.  '  Wo  know,'  ho  said,  'that 
under  pi*esent  circumstances  wo  have  a  right  to  call  upon  you  for  the 
guarantee  of  our  islands.  But  we  do  not  desire  it.'  •  •  •  {Infra, 
§§24S,  4U2;  ifupra,  §  S4.) 

"  It  is  not  likely  that  the  iJurposea  of  Genet's  mission  were  fully  com- 
jtrehended  by  the  American  (jovernment.  I5y  a  treaty  iu  1702  (first 
made  public  in  183G),  France  ceded  Louisiana  to  Spain.  Genet  was 
instructed  to  sound  the  disposition  of  the  inhabitants  of  Louisiana  to- 
wards the  French  Ifepublic,  and  to  omit  no  op]K)rtunity  to  protit  by  it 
should  circumstances  seem  favorable.  He  was  also  to  direct  particular 
attention  to  tho  designs  of  the  Americans  upon  the  Mississipiii.    •    •    • 

"lie  continued  to  claim  and  exercise  the  right  of  using  the  ports  of 
the  United  States  as  a  base  for  warlike  operations,  and,  as  the  <liscus- 
sions  went  on,  his  expressions  became  stronger,  and  more  contemi»tu- 
ous  toward  the  President  and  the  Government  of  tlu)  United  States. 
(Supra,  i  84  ;  iw/ra,  §  400.) 

♦'  Ilis  instructions  contemplated  a  political  alliance  between  the  two 
Republics.  This  was  never  projmsed.  lie  did  propose,  however,  the 
rearrangement  of  the  debt  due  to  P'ranceou  the  basis  of  the  payment  of 
a  larger  installment  than  was  required  by  the  contract,  to  bo  expen»led 
in  the  purchase  of  provisions  in  the  Uuited  States;  and  the  conclusion 
of  a  new  commercial  treaty.  Jefferson  declined  the  former,  and  as  to 
the  latter  said  that  the  participation  in  matters  of  treaty  given  by  the 
Constitution  to  the  Senate  would  delay  any  detiuite  answer.    •    •     • 

"In  retaliation,  the  executive  provisory  council  of  the  French  Repub- 
lic demamled  the  recall  of  Morris.  In  cx>mn»unicating  the  fact  to  him, 
Secretary  Randolph  .^^aid,    '  Vou  have  been    assailed,  however,  from 
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uuotlicr  quartiT.  ^otUiug  has  ever  heeii  said  to  any  oftieei  ufour  (iov- 
ornmcnt  by  the  niiiii.sters  of  France  wbieli  required  attention  luitil  tlie 
Otli  (lay  of  April  lust,  wheu  Mr.  Fawcliet  coniniunicated  to  me  a  part  of 
bis  instrnctions,  indirectly  but  plainly  makinjj  a  wish  for  your  recall. 
Jn  a  finy  days  afterwards  a  letter  was  received  from  the  executive  \no- 
visory  council  expressive  of  tbe  same  wish.  Mr.  Fawcbet  was  answered 
by  me,  under  the  direction  of  the  President,  as  I  ara  sure  your  good 
sense  will  think  inevitable,  that  the  act  of  reciprocity  tlemanded  should 
l)e  performed.'    (See  supra,  §  84.) 

*' Wasbiijf^tou  wrote  Morris,  wln'ii  bissiitTcssor  went  out,  '  I  have  so 
far  departed  from  my  deteriniuatioti  us  to  be  seated  in  order  to  assure 
you  that  my  wnlldenco  in  and  friendship  ami  rejjard  for  you  remain 
undiminisheil,  •  •  •  and  it  will  be  nothing  new  to  assure  you  that 
lam  always  and  very  .sincerely,  yours,  aliectionately ;' and  when  his 
correspondencf^  was  called  for  by  the  Senate,  Washington  himself,  in 
association  with  Hamilton  and  lIandol[>b,  went  over  it  (and  it  was  vo- 
Inminons)  in  order  thai  nothin<^  niijjjht  be  communicated  which  would 
put  in  peril  those  who  had  given  him  information,or  which  would  react 
upon  him  in  France.    (See  aupra^  §§  84,  107.) 

**  Monroe  succeeded  Morris,  and  on  the  12th  of  February,  1795,  wrote: 
*  Upon  my  arrival  here  1  found  our  atiairs  •  •  •  in  tlie  worst  jios 
sible  situation.  The  treaty  between  the  two  Kepublies  was  violated. 
Our  commerce  was  harassed  in  every  quarter  and  in  every  article,  even 
that  of  tobacco  not  excepted.  •  •  •  Our  former  minister  was  not 
only  without  the  conlidence  of  the  Governnu'iit,  but  an  object  of  par- 
ticular jealousj'  and  distrust.  In  addition  to  which  it  was  suspected 
that  we  were  about  to  abandon  them  for  a  connection  with  England, 
and  for  which  pnri)osei)n«cj7)fl%  it  waa  believed  that  Mr.  .lay  had  been 
sent  there.'     (8ee  supra,  §  85.) 

**  Monroe's  and  Jay's  services  commenced  nearly  simultaneously. 
Monroe's  commission  was  dated  the  iJSth  of  May,  and  Jay's  the  10th  of 
April,  1704.  Jay's  treaty  was  proclaimed  the  20th  of  Fcbrnary,  1700. 
Monroe  was  not  recalled  until  the  li2d  of  the  following  August,  but  the 
angry  correspondonco  which  preceded  his  recall  may  be  said  to^liavo 
been  caused  by  a  radical  difference  of  opinion  respecting  his  colle^igue^s 
mission  to  London.    •    •     • 

"  The  course  of  tbft  French  was  giving  rise  to  many  claims :  For  spo 
nations  and  maltreatment  of  vessels  at  sea,  for  losses  by  the  embargo  at 
Bordeaux,  for  the  non-payment  of  drafts  drawn  by  the  colonial  admin- 
istrations, for  the  seizure  of  cargoes  of  vessels,  for  uou-performunce  of 
contracts  by  Government  agents,  for  condemnation  of  vessels  and  their 
cargoes,  in  violation  of  the  provisions  of  tbe  treaties  of  1778,  and  for 
raptures  under  the  decree  of  May  0,  170.'i.  Skipwith,  the  consul-gen- 
eral of  the  United  States  in  France,  was  directed  to  «?xamine  into  and 
report  upon  these  claims.  His  rei>ort  was  made  on  the  2Uth  N(>vember, 
1706. 

*'On  the  0th  of  September,  1700,  Charles  Cotesworth  Pinckney  wa.s 
«ent  out  to  replace  Monroe,  with  a  letter  from  the  Secretary  of  State, 
Wiying,  *  The  claims  of  the  American  merchants  on  the  French  liepub- 
lic  are  of  grc»at  extent,  and  they  arc  waiting  the  issue  of  them,  through 
the  public  agents,  with  ranch  impatience.  Mr.  Pinckney  is  particularly 
charged  to  look  into  this  business,  in  which  the  serious  interests,  and, 
in  some  cases,  nearly  the  whole  fortunes  of  our  citizens  are  involved.' 
lint  the  directory,  early  in  October,  1703,  recalled  their  minister  from 
the  United  States.     IJefcre  Pinckney  cniild  arrive  in  France,  they.  '  in 
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oi'tler  to  strike  a  mortal  blow,  at  the  same  monieiit,  to  British  iiulustry 
au<l  the  protitablt!  trade  of  Americans  m  France,  i»ronmlKated  the  fa- 
mous law  of  tb«»  10th  Bniniaire,  year  5  (3lKt  October,  ]78(i),  whereby 
the  imjiortafioD  of  manufactured  articles,  whether  of  English  make  or 
of  Elnglish  commerce,  was  prohibited  both  by  laud  aud  sea  tbroughoat 
the  French  l^epublic; '  and,  on  his  arrival,  they  iuformed  Monro©  '  that 
the  directory  would  no  lemgier  recognize  or  receive  a  minister  plenipo- 
tenlhny  from  the  United  JStates  until  after  a  reparation  of  the  priev- 
anceH  demanded  of  the  American  Government,  and  which  the  P'rench 
Republic  ha.s  a  right  to  expect.' 

"  PiiK'kney  was  thereupon  ordered  to  quit  France  under  circum- 
htances  of  great  indignity,  and  Monroe  took  his  formal  leave  on  the 
aotb  December,  1700.    (See  nupra,  §  85.) 

^'-Tbc  executive  directory,  on  the  2il  of  March,  1707,  decreed  that 
all  Dentral  ships  with  eneniy*s  property  on  board  might  be  eapturi*<l; 
that  enemv^y  property  in  neutral  bottoms  might  be  conliseati'd ;  that  the 
treaty  of  1778  with  the  United  Staters  jshould  bo  modified  by  the  ofiera- 
tion  of  the  favored-nation  clause,  so  as  to  conlorin  to  Jay's  treaty,  in 
the  following  respects:  (1)  That  property  in  American  bottoms  not 
proved  to  be  neutral  should  he  couhseiited  ;  (2)  That  the  list  of  con- 
traband of  war  should  be  made  to  conform  to  Jay's  treaty  ;  (3)  that 
Americans  taking  a  coinini.ssion  against  France  Khonid  be  treated  as 
pirates,  and  that  every  American  ship  should  l>e  (rood  prize  which 
should  not  have  on  bttard  a  crew-list  in  the  form  prescribed  by  the 
model  annexed  to  the  treaty  of  1778,  the  observanc*^  of  which  wan  re- 
quired by  the  LMih  and  27lh  art  idea.  The  lioth  article  made  i>rovision 
for  a  passport  and  for  a  certiticate  of  cargo.  The  li7th  article  took 
notice  only  of  the  passjiort,  and  the  model  of  the  passport  only  was 
annexed  to  the  treaty.  The  treaty  refjuired  that  the  passport  should 
express  the  name,  property,  aud  bulk  of  the  ship,  and  the  name  aud 
place  of  habitation  of  the  master,  but  it  made  no  provision  respecting 
the  crew-list.  After  the  adoption  of  the  Constitution,  Congress,  by 
general  laws,  made  provision  lor  national  official  documents  for  proof 
of,  among  other  things,  the  facts  referred  to  in  (he  L'.'ilh  and  *J7th  arti- 
cles of  the  treaty  with  France.  The  name  of  the  ship  was  to  be  painted 
on  her  stern,  and  to  be  shown  in  the  register;  her  ownership  was  to  be 
proven  on  oath,  and  Ir*  stated  in  the  register,  aud  her  tonnage  was  to 
be  8tnted  in  the  same  instrument,  as  the  result  of  our  oflicial  survey. 
Equally  cogent  laws  were  made  to  insure  an  accurate  crew  list.  It  is 
probable,  therefore,  that  when  tlie  decree  of  March  2,  1707,  w.js  made; 
there  was  not  an  American  ship  atloat  with  the  required  documents; 
and  it  is  equally  ]>robabIe  that  the  French  Government,  which,  with 
the  whole  civilized  world,  had  acquiesced  in  the  sutiiciency  of  the  new 
national  system,  knew  that  to  be  the  fact.  The  decree  was,  therelbre, 
equivalent  in  its  operation  to  a  declaration  of  maritime  war  against 
American  commerce.  The  United  States  had  at  that  time  no  navy 
against  which  such  a  war  could  be  earned  on.    •     •     • 

"President  Adams,  in  his  speech  at  the  opening  of  the  first  session 
of  the  Fifth  Congress  (May  1*>,  1707),  said:  'With  tliis  conduct  of  tlio 
French  Government  it  will  be  proper  to  take  into  view  the  imblic  au- 
dience given  to  the  late  minister  of  the  United  States  on  his  taking 
leave  of  the  executive  directory.  The  speech  of  the  President  dis- 
cWes  sentiments  more  alarmingthan  the  refusiil  of  a  minister,  because 
wore  dangerous  to  our  independence  and  union,  and  at  the  same  time 
Atudioudly  marked   with  indignities  towards  the  Government  of  the 
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United  St;ilt.'s,  It  evinces  a  disposition  to  separate  the  p«.'op!e  of  tbe 
United  States  from  tlje  Govertimeiit ;  to  persuade  theni  that  they  have 
different,  affections,  principles,  and  iuterests  from  those  of  their  fellow- 
citizens  whom  (Ley  themselves  have  chosen  to  manage  their  common 
concerns,  an tl  thns  to  prodnce  divisions  fatal  to  our  peace.  Such  at- 
tempts ought  to  be  repelled  with  a  decision  which  shall  convince  France 
and  the  world  that  we  are  not  a  de^rraded  peof>k%  humiliated  luider  a 
<'olonial  sjiirit  of  fear  and  sense  of  inferiority,  tilted  to  be  the  misei-able 
instruments  of  foreig;n  influence,  and  regardless  of  national  honor, 
characterj  and  interest.    •     •     • 

*»  "The  diplomatic  intercourse  between  the  United  States  and  France 
being  at  present  snsijended,  the  Ciovernment  has  no  means  of  obtaining 
official  information  from  that  country;  nevertheless  there  is  reason  to 
believe  that  the  executive  directory  passed  a  decree  on  the  2d  of  March 
last,  contravening,  in  part,  the  treaty  of  amity  and  commerce  of  1778, 
injurious  to  our  lawful  commerce,  and  endangering  the  lives  of  oar  citi- 
zens.   A  copy  of  this  treaty  will  be  lakl  befoix)  you. 

"  *  While  we  are  endeavoring  to  adjust  all  of  our  differences  with 
France,  by  amicable  negotiations,  Iho  progress  of  the  war  in  Europe, 
the  depredations  on  oorconimerce,  the  personal  injuries  to  onr  citizens, 
and  general  complexion  of  affairs,  render  it  n»y  indis|)eusable  duty  to 
recommend  to  your  consideration  eflectual  measures  of  defense. 

*'♦  It  is  impossible  to  conceal  from  ourselves,  or  the  world,  what  has 
been  before  observed,  that  endeavors  have  been  employed  to  foster  and 
establisli  a  division  between  the  Government  and  the  people  ot  the 
United  States.  To  investigate  the  causes  which  have  encouraged  this 
attempt  is  not  necessary.  But  to  repel,  by  decided  and  united  counsels, 
insinuations  so  derogatory  to  the  htmor,  and  aggressions  so  dangerous 
to  the  C'onstitnti<m,  Union,  and  even  independence  of  the  nation,  is  an 
indispensable  duty. 

*^The  answer  of  the  House  to  this  speech  was  in  a  conciliatory  spirit; 
and  on  the  first  of  the  following  Jom*  Congress  yielded  so  far  as  to  pass 
a  law  providing  for  passporls  forships  ajjrl  vessels  of  the  United  States. 

"Congress  adjourned  on  the  10th  of  July.  On  the  liith  President 
Adams  commissioned  Charles  Cotesworth  Piuckney,  John  Marshall, 
and  Elbridgo  Gerry  as  envoys  to  proceed  to  France  and  endeavor  to 
renew  the  relations  which  had  been  so  rudely  broken  by  the  directory. 
Their  instructions  will  be  found  in  the  lid  volume  of  the  folio  Foreign 
delations,  pages  \5S  ff.  Among  other  matters  they  were  to  secure  an 
adjustment  of  the  claims  for  spoliations  of  citizens  of  the  United  States, 
by  this  time  amounting  to  many  millions  of  dollars. 

"^They  arrived  in  Paris  on  the  evening  of  the  4th  of  October,  1797, 
and  at  once  notitied  the  foreign  minister  of  their  presence  and  requested 
an  interview.  Instead  of  receiving  them,  three  gentlemen,  who  have 
become  known  in  history  as  X,  Y,  and  Z,  waited  upon  them  at  various 
times,  sometimes  singly  and  sometimes  together,  and  claimed  to  speak 
for  Talleyrand  and  Ihedirectory.  They  told  the  envoys  that  they  must 
pay  money,  'a  great  deal  of  money  ;^  and  when  they  were  asked  how 
much,  they  replied  *  tlfty  thousand  ]>ouud8  sterling'  as  a  douceur  to  the 
directory,  and  a  loan  to  France  of  thirty-two  millions  of  Dutch  florins. 
They  said  that  the  passages  in  the  President's  speech  which  are  quoted 
above  bad  ofteuded  the  directory,  and  must  be  retracted,  and  they 
urged  upon  the  commissioners  in  repeated  interviews  the  necessity  of 
opening  the  negotiations  by  proposals  to  that  effect. 

''The  American  commissioners  listened  to  their  statements,  and  after 
conftultation  determined  that  they  '  should  hold  no  mon;  indirect  inter- 
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tioursL*  uitb  I  lie  (.Joverumeul.  Tliey  adtlri-ssfiJ  a  k'lter  to  Tiiileyniud 
on  the  nth  of  November,  iulbrmiu^  liim  that  11h\v  were  rwuly  to  nego 
ti&te.  They  got  no  answer;  but  on  tlie  14tlt  of  December  X  apueajed 
Hgain,  on  lie  17th  Y  nppeared,  jinil  on  the  i!tKh  *  u  huly,  who  is  well 
aoqnaiuted  with  M.  Talley niiul,'  talkeil  to  Piuekncy  on  the  subject ;  still 
they  got  no  tiiisvver  from  Tiilleymml,  and  on  the  IHth  of  January  they 
read  the  announcement  of  a  decree  that  every  vessel  found  at  sea  loaded 
with  merehandiBe,  the  luoduction  fif  Kn{4:]and,  shouhl  lie  jnood  prize. 
ThoHKh  unrecognized,  they  addre.s.sed  an  ehdMuate  letter  on  the  27lh 
of  .lanuary,  ITIKS,  to  Talleyrand,  setting  forth  in  detail  and  with  {jreat 
ability  the  griicvauces  of  the  United  States.  On  the  L*d  of  ^^larch  they 
had  an  interview  with  hiui.  He  repeated  t!iat  the  din-dory  h{id  taken 
oflense  at  Mr.  Adams's  speech,  and  added  that  tliey  had  been  wounded 
by  the  last  ispoct  h  uf  President  Washiugton.  IJe  complained  that  the 
envoys  liad  uot  been  to  K'c  him  personally;  and  he  urged  that  they 
should  propose  a  loan  to  France.  J'lnekney  said  that  tlio  propositions 
seemed  to  be  those  made  I>y  X  and  Y.  The  envoyathen  said  lliat  they 
bad  no  power  to  agree  to  make  such  a  loan.  On  the  ISth  of  March 
Talleyrand  transmitted  his  reply  to  their  note.  He  dwelt  upon  Jay'a 
treaty  as  the  principal  grievance  of  France,  fie  says  *  he  will  content 
himself  with  observing,  summarily,  that  in  this  tiTaty  everything  hav- 
ing been  calculated  to  turn  the  neutrality  of  the  United  States  to  the  dis- 
advantage of  the  French  IJepublic,  and  to  the  advantage  of  England  ; 
that  the  Federal  Government  having  in  this  act  made  io  CJreat  Itritaiii 
eoucessionH  the  most  unheanl  of,  the  most  incojupalible  with  the  in- 
terests of  the  Tnited  States,  the  most  derogatory  to  the  alllauet^  which 
subsisted  between  the  saiil  States  and  the  French  l{e|nii)lic,  the  latter 
was  perfectly  free,  iu  order  to  avoid  the  incotivenieuces  of  the  treaty  of 
Ix)ndon,  to  avail  itself  of  the  preservative  menus  with  which  the  law 
of  nature,  the  laws  of  nations,  and  prior  treaties  fornish  it.'  lie  closed 
by  stating  'that  notwithstanding  the  kind  of  prejndtce  which  has 
been  entertained  with  respect  to  them,  the  executive  directory  is  dis- 
posed to  treat  with  that  one  of  the  three  who.sc  opinions,  presumed  to 
be  more  impartial,  proujise,  in  the  course  of  the  explanations,  more  of 
that  reciprocal  coniidence  which  is  iutlisi>ensable.' 

*' (Jerry  was  the  member  referred  to.  The  three  envoys  answered  that 
no  one  of  the  three  was  authorized  to  take  the  negotiation  upon  him- 
self. Pinckney  and  Marshall  then  left  Paris,  (lerry  reumined.  Talley- 
rand tried  to  induce  hinj  to  enter  into  negotiations  for  a  loan  to  France, 
but  he  refused.  Before  he  Ml  Paris  a  mail  arrived  from  America 
bringing  printed  copies  of  the  dispatches  of  the  envoys,  with  accounts 
of  their  interviews  with  X,  Y,  anil  Z,  and  Mhe  hidy,'  Talleyrand  at 
once  asked  (Jerry  for  the  four  names.  Gerry  gave  him  the  name  of  Y, 
Mr.  Bellamy,  and  Z,  Mr.  Himtval,  and  said  that  he  could  not  give  tlie 
lady's  name,  and  would  not  give  X's  name.  The  name  of  X  is  preserved 
in  the  Department  of  State.     Gerry  left  Pans  on  the  liOih  July,  17fl8. 

"Tho  President  transodtted  to  Congress  the  reports  of  the  envoys  as 
fast  as  they  were  i-eceived;  and  when  he  heard  of  Marshall's  arrival  in 
America  he  said  to  Congress,  '1  wilt  never  send  another  ndnister  to 
France  without  assurances  that  he  will  be  received,  respecte*!,  and  hon- 
ored as  the  representative  of  a  great,  free,  powerful,  and  independent 
nation.'  The  statutes  of  the  United  States  show  the  impression  which 
the  news  made  upon  Congress.  The  *aet  to  jjrovide  an  additional  arma- 
ment for  the  further  protection  of  the  trade  of  the  United  Stales,  and 
for  other  purposes,'  is  the  first  of  n  series  of  acts.    Jt  was  passed  in  tho 
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House  amid  great  excitement.  Edward  Liviugstou,  who  closed  the 
debate  ou  the  part  of  tlie  oppoflitioii,  said,  'Let  no  man  flatter  himself 
that  the  vote  which  has  been  given  is  not  a  declaration  of  war.  Gen- 
tlemen know  that  this  is  the  case.'  Tliis  was  followed  in  the  conrse  of 
a  few  weeks  by  acts  organizinff  a  Navy  Department ;  for  increasing  or 
regulating  the  Array;  for  i^nrchasing  arms j  for  construction  of  vessels; 
for  authorizing  the  capture  of  French  vessels;  for  snspeiiding  all  inter- 
course with  France;  for  authorizing  nuTchant-vesMels  to  |»rotect  them* 
selves;  for  abrogating  tlie  treaties  with  France;  for  establishing  a  ma- 
rine corps^  auil  for  authorizing  the  borrowing  of  money.  In  tbe  nest 
session  of  Congress  further  augmentation  of  tlie  Navy  and  of  the  Array 
was  raadc;  the  suspension  of  intercourse  wa.s  prolonged,  and  provis- 
ions were  made  for  restoring  captured  French  citizens,  and  for  retalia- 
tions in  case  of  death  from  impressments,"    (See  infra,  §§  248,  335.) 

'*  It  was  on  tbe  21st  of  June  that  President  Adams  informed  Congress 
of  the  terras  on  which  alone  he  would  be  willing  to  send  a  new  minister 
to  France.  Talleyrand  immediately  opened  indirect  means  of  communi- 
cation with  the  American  Cabinet  through  Murray,  the  American  rain* 
ister  at  The  Hague,  and  ou  the  2Sth  of  September  he  sent  word  through 
Pichon,  the  French  secretary  of  legation  at  the  f^ame  ])Iace,  that*  what- 
ever plenipotentiary  tbe  Government  of  the  United  States  might  send 
to  France  iti  order  lo  terminate  the  existing  diflerences  In'tween  the  two 
countries,  he  would  be  undoubtedly  received  with  the  respect  due  to  the 
representative  of  a  free,  independent,  and  powerful  nation.'  To  this 
protier,  embudying  the  language  of  the  President's  message  to  Congress, 
the  Presfdent  replied  ItyenjpoweriugChief  Justice  Ellsworth,  Mr.  iJavie, 
and  Mr.  Murray  *  to  discuss  and  settle,  by  a  treaty,  all  controversies 
between  the  United  States  and  France.*  (See  this  action  discussed, 
supra,  §  83.) 

»*  When  tbese  envoys  arrived  in  France  they  found  that  the  direct- 
ory had  been  overthrown,  and  they  had  to  deal  with  Bonaparte  as  First 
Consul.  They  succeeded  in  restoring  good  relations.  An  account  of 
their  negotiations  will  bo  found  in  tbo  2d  volume  of  the  folio  edition  of 
the  Foreign  Relations,  pages  307  to  345.  Their  instructions  required 
them  to  .secure,  (1)  A  claims  commission ;  (2)  abrogation  of  the  old 
treaties;  (3)  abolition  of  the  guarantee  of  1778 ;  (4)  no  agreement  for  a 
loan;  (oj  no  engagements  inconsistent  with  prior  treaties,  meaning, 
doubtless,  Jay's  treaty  ;  (0)  no  renewal  of  tbe  peculiar  jurisdiction  con- 
ferred on  consuls  by  the  convention  of  1788 ;  (7)  duration  of  a  treaty  not 
to  exceed  twelve  years. 

"The  negotiators  exchanged  their  powers  on  the  7th  of  April,  ISOt), 
and  concluded  a  treatj^  on  the  30th  of  tho  following  September,  which 
(1)  declared  that  the  parties  could  not  agree  upon  tho  indemnities;  (2) 
nor  as  to  the  old  treaties ;  (3)  and  consequently  was  silent  respecting 
the  guarantee;  but  (4)  made  no  provisions  for  a  loan;  (5)  made  no 
engagements  inconsistent  with  prior  treaties;  (0)  did  not  renew  the 
objectionable  consular  provisions,  and  (7)  no  limitation  was  set  to  its 
operation. 

•nVheu  it  was  submitted  to  the  Senate  tbat  body  advised  its  ratifica- 
tion, provided  the  second  article  concerning  indemnities  should  be  ex- 
IMinged,  and  that  the  convention  should  be  in  force  for  eight  years  from 
the  date  of  the  exchange  of  tho  ratifications.  Tbe  Frencli  (ioveinmcut 
as.sented  to  the  limitation  of  the  duration  of  the  treaty,  and  to  the  ex- 
ponging  of  tbe  2d  nticle,  upon  condition  that  it  should  be  understood 
that  thereby  each  party  renounced  the  pretensions  which  were  the  ob- 
jects of  the  article  ;  which  was  assented  to  by  the  Senate.     •     •     • 
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"  Between  the  couclusion  of  the  two  treaties  of  1800  and  1803  a  coire- 
spondeDce  arose  respecting  the  construction  of  the  former  treaty.  Kob- 
ert  LivingstOD,  the  minister  of  the  United  States,  complained  that  the 
conncil  of  ]>rize5  (which  we  regarded  'as  a  political  board')  was  pro- 
ceeding in  violation  of  the  provisions  of  the  treaty.  On  the  2tith  of 
January,  1802,  he  was  *  almost  hopeless'  as  to  the  claims,  ilis  anxiety 
comnnHiicated  itself  to  ^ladisou.  The  French  court  next  proposed  to 
meet  the  French  obligations  in  paper  money,  while  the  appropriations 
on  the  American  side  were  i>ayable  in  coin.  Livingston  thought  Bona- 
parte stood  in  the  way,  and  that,slionld  anything  hajjpen  to  him,  France 
would  *  very  soon  be  able  to  look  all  demands  in  the  face.'  Monroe  was 
sent  out  to  aid  in  the  uegotiatious,  with  special  powers  as  to  Kew  Or- 
leans and  the  Floridas.  ile  arrived  Just  in  time  to  find  the  First  Consul 
bent  on  parting  with  Louisiana  and  settling  with  the  United  Stutes. 
On  the  i)th  of  March,  1803,  Talleyrand  was  already  giving  signs  of  yield- 
ing. He  expressed  surprise  at  the  amount  of  the  American  claims  ad- 
vanced by  Livingston  (20,000,000  francs),  but  avow^ed  his  purpose  of 
paying  them,  whatever  they  might  be,  and  asked  for  a  specitied  state- 
ment. An  explanation,  which  may  account  for  part  of  this,  may  be 
found  in  two  dates.  The  peace  of  Amiens  was  signed  the  25th  of  March, 
1802 ;  the  declaration  of  the  renewal  of  the  war  was  dated  the  18th  of 
May,  1803." 

Of  the  convention  of  1800,  Mr.  Jeft'erson,  in  a  letter  to  Mr.  Madisou 
OQ  December  19,  1800,  writes  : 

"Davie  is  here  with  the  convention,  as  it  is  called;  but  it  as  a  real 
treaty,  without  limitation  of  time.  It  has  some  flisagreeablo  features, 
and  will  endanger  the  compromising  us  with  Great  Britain.  I  am  not 
at  liberty  to  mention  its  contents,  but  I  believe  it  will  meet  with  oppo- 
sition from  both  sides  of  the  house.  It  has  been  a  bungling  negotia- 
tion." 

2  RaDdaU's  Jetferaon,  577. 

The  effect  of  the  "renunciation"  introduced  by  Napoleon  into  tho 
ratification  is  considered,  f  w/ra,  §§  228,  248, 

(r)  TAEATY  or  1603.      (C£«8IOK  OF   LOUISIANA.) 

§1486. 

The  proceedings  leading  to  this  treaty  are  discussed,  supra^  §  72. 
As  to  the  Spanish  grants  in  Louisiana  after  1803,  see  avpra,  §5. 
For  the  effect  of  this  treaty  on  the  claims  of  citizens  of  the  United 
States  against  their  own  Government  for  spoliations,  see  irifra^  §  248. 

"The  report  that  the  British  Government  had  cautioned  ours  not  to 
pay  the  money  f<ir  Loulsianii,  ftjr  that  \\wy  meant  to  take  possession  of  it, 
is  utterly  destitute  of  fouDdatiou.  The  British  Government  has,  on  the 
contrary,  expressed  its  satisfaction  with  the  cession,  and,  although  tho 
terms  of  it  might  not  at  the  time  be  particulaily  known,  .yet  as  a  price 
was  to  l)e  presumed,  and  as  the  bargain  was  made  bona  fulr,  and  was 
communicated  prior  lo  the  commencement  of  hostilities,  there  can  be 
no  pretext  wliatcver  for  complaint,  nor  is  there  the  least  ground  for 
supjiosing  that  it  will  take  place." 

Mr,  MjuJlHori,  ike.  of  St;it«\  to  Mr.  Poino  (uDofflci*]),  A  ig.  20,  1803;  2  Mudiaon'* 
Writings,  lHr> 
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"  It  is  my  duty  to  state,  as  a  cause  of  very  great  regret,  that  very  se- 
rious diflfereuces  have  occurred  in  this  negotiation,  respecting  the  con- 
struction of  tlie  eighth  article  of  the  treaty  of  1803, by  which  Louisiana 
was  ceded  to  the  United  States,  and  likewise  respecting  the  seizure  of 
the  Apollo,  in  1820,  for  a  violation  of  our  revenue  laws.  The  claim  of 
the  Goverumeut  of  France  has  excited  not  less  suqDriso  than  concern, 
because  there  does  not  appear  to  be  a  just  foundation  for  it  in  either 
instance.  By  the  eighth  article  of  the  treaty  referred  to,  it  is  stipulated 
that,  after  the  expiration  of  twelve  years,  during  which  time  it  was 
provided  by  the  seventh  or  preceding  article  that  the  vessels  of  France 
and  Spain  should  be  admitted  into  the  porta  of  the  ceded  territory 
without  paying  higher  duties  on  merchtindise  or  tonnage  on  the  ves- 
sels than  such  as  were  paid  by  citizens  of  the  United  States,  the  ships 
of  France  should  forever  afterward  be  placed  on  the  footing  of  the 
most  favored  nation.  By  the  obvious  construction  of  this  article,  it  is 
presumed  that  it  was  intended  that  no  favor  should  be  granted  to  any 
power  in  those  ports  to  which  France  should  not  be  forthwith  entitled ; 
nor  should  any  accommodation  be  allowed  to  another  power  on  condi- 
tions to  which  she  would  not  also  be  entitled  on  the  same  conditions. 
Under  this  construction,  no  favor  or  accommodation  could  be  granted 
to  any  power  to  the  prejudice  of  France.  By  allowing  the  equivalent 
allowed  by  those  powers,  she  would  always  stand  in  those  porfs  on  the 
footing  of  the  most  favored  nation.  But  if  this  article  should  be  so 
construed  as  that  France  should  enjoy,  of  right,  and  without  paying 
the  equivalent,  all  the  advantages  of  such  conditions  as  might  be 
allowed  to  other  powers,  in  return  for  important  concessions  made  l)y 
them,  then  the  whole  character  of  the  stipulations  would  be  changed. 
She  would  not  only  be  placed  on  the  footing  of  the  most  favored  nation, 
but  on  a  footing  held  by  no  other  nation.  She  would  enjoy  all  the  ad- 
vantages allowed  to  them,  in  consideration  of  like  advantages  allowed 
to  us,  free  from  every  and  any  cause  whatever." 

Prcfiideut  Mouroo,  Fifth  Annaal  Message,  1821. 

"Iiwasagreed  by  the  article  above-mentioned  (Art  Vlllof  thelx>uisi- 
ana  treaty)  that  the  ships  of  France  shonld  forever  be  treated  upon 
the  footing  ot  the  most  favored  nation  in  the  ports  of  Louisiana. 

"  Vessels  of  certaiu  foreign  nations  being  now  treated  in  tbe  iK)rts  of 
the  United  States  (incluflitig  tliose  of  Louisiana)  on  tlie  same  footing 
with  American  vessels,  in  consideration  of  the  American  vessels  being 
treiited  in  the  ports  of  those  nations  on  the  same  footing  with  their  own 
vessels,  France  has  required  that  French  vessels  should,  by  virtue  of 
the  said  article,  be  treated  iu  the  ports  of  Louisiana  on  the  same  foot- 
ing with  the  vessels  of  those  nations,  without  allowing  on  her  part  the 
consideration  or  reciprocal  condition  by  virtue  of  which  those  vessels 
are  thus  treated. 

**  The  United  States  contend  that  the  light  to  be  treated  upon  the 
footing  of  the  most  favored  nation,  when  not  otherwise  d«*fined,  and 
when  expressed  only  in  those  words,  is  that,  and  can  only  be  that,  of 
being  entitled  to  that  treatment  gratuitously,  if  such  nation  enjoys  it 

14;i 


J 


^  148&J 


TRKATIES. 


[CHAl'.  VJ. 


gratuitously,  aud  ou  paying  tbe  same  equivalent,  if  it  lias  been  granted 
in  consideration  of  an  equivalent.  Setting  aside  every  collateral  mat- 
ter and  subsidiary  argument,  they  say  that  the  article  in  question,  ex- 
pressed as  it  is,  can  have  no  other  meaning,  is  siisceptible  of  no  other 
c<:)n8truetion,  for  this  ])lain  and  incontrovertible  reason,  that,  if  the 
French  vessels  were  allowed  to  receive  gratuitously  the  same  treatment 
whirh  those  of  certain  other  nations  receive  only  in  cousideration  of  an 
equivalent, (hey  would  not  be  treated  as  the  most  favored  nation,  but 
more  favorably  than  any  other  nation.  And  since  the  article  must 
necessarily  have  tlie  meaning  conteiuled  for  by  the  United  States,  aud 
no  other,  the  omission  or  iusertiou  of  words  to  define  it  is  wholly  im- 
material, a  detinition  being  necessary  only  when  the  expressions  ut*ed 
are  of  doubtful  import,  and  the  insertion  of  words  to  that  efi'ect  in  some 
other  treaties,  belonging  to  tbat  class  of  explanatory  but  superfluous 
phrases  of  which  instances  are  to  be  found  in  so  many  treaties, 

"  It  might,  indeed,  have  been  sufficient  to  say  that,  in  point  of  fact 
there  was  no  most  favored  nation  in  the  United  States ;  the  right  en- 
joyed by  the  vessels  of  certain  foreign  nations  to  be  treiited  in  the  ports 
of  the  United  States  as  American  vessels  in  consideration  of  x\mericau 
vessels  receiving  a  similar  treatment  in  the  ports  of  those  nations,  not 
being  a  favor  but  a  mere  act  of  reciprocity. 

♦*  I^et  me  also  observe  that  the  pretensioa  of  France  would,  if  ad- 
mitted, leave  no  alternative  to  the  United  States  than  eitlier  to  suffer 
the  whole  commerce  between  France  and  Louisiana  to  be  carried  exclu- 
sively in  French  vessels,  or  to  renounce  the  right  of  making  arrange- 
ments with  other  nations  deemed  essential  to  onr  prosperity, aud  having 
for  object  not  to  lay  restrictions  on  commerce  but  to  remove  them.  If 
the  meaning  of  the  eighth  article  of  the  Louisiana  treaty  was  such 
indeed  as  have  been  contended  for  on  the  jiart  of  France,  the  United 
Stiites,  bound  to  fulfill  their  engagements,  must  submit  to  the  conse- 
quences, whatever  these  might  be.  DuL  this  having  been  proven  not 
to  be  the  case,  the  observation  is  mafic  only  to  show  that  the  United 
States  never  can,  either  for  the  sake  of  obtaining  indemnities  for  their 
citizens  or  from  their  anxious  desire  to  settle  by  conciliatory  arrange- 
ments all  their  ditterences  with  Frnnce,  be  brought  to  acqniesce  in  tbe 
erroneous  construction  put  upon  the  article  in  question.*' 

Mr.  Gatlutii).  niiniHtir  to  Franco,  to  Viscouut  de  Cliateaubriaud,  Fob.  27,  Itt^t, 
5Ain.  8t.  Pap.  (For.  R<>1.),  C73. 

Aa  to  f.bo  "  fftvored-uotion  "  clanse,  see  nvpra,  $  {'M. 

MqcI]  iinpnbliflbed  correspondeoce  in  Augoflt  and  September,  1803,  betwoca  Mr. 
Monroe  and  Mr.  R.  K.  LivingHton,  in  regard  to  the  negotiations  tben  i>end* 
ing  witli  Franco,  is  in  tbo  Dopartraout  of  State  among  tbo  MndJsou  aud 
Monroe  papers;  aud  also  a  Beries  of  private  letters  from  Mr.  Livingston 
to  Mr.  Madison,  oa  to  tbe  ditfereuoea  between  Mr.  Liviugtttou  and  Mr. 
Monroe  and  ottier  ciTC0Tn.stance8  of  tbo  negotiationti. 

In  Iltmit's  life  of  Fdward  Livingston,  S05,  the  success  which  attended  tUo  iiiy 
gotiation  for  the  purchiine  of  Lonisianri  isultributed  to  the  «kiM  MitU  which 
Mr*  R.  R,  I^ivinghton  wiyod  tlip  ujonient  when  Napoleon  was  tuoht  uecessiblc, 
im<l  when  the  circnmstnuces  wero  most  propitious,  to  pn«ss  tbo  enle.  But, 
on  all-ra^ly  noted,  {*ujtra,  ^  107,)  tli«  papers  on  tile  in  Ibe  Department  of 
8ta(M  hhow  that  it  was  not  until  Mr.  Monroe's  arrival  (hat  liual  action  took 
place.  Tbo  motives  on  Napoleon's  part  were  (1)  the  prohabjlity  of  a  colli- 
sion with  the  United  States  in  caw  of  bis  retention  of  Lnnisiauft;  (2)  ihe 
probabilil.v  of  (be  wi/ure  of  I^nisinna  by  tbe  Briliab  in  the  approaching 
hostllitien,  «honld  it  be  retained  l)y  France, 
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Fot  otbfr  iniblisbed  papers  on  the  same  topic,  see  2  Am.  St.  Pap.  (For.  R(?l.),  506  JT. 

An  uccount  of  the  negotiations  preceding  tLo  pnrcLase  of  Louisiana  will  bo  found 
:n  Edward  LivinKston's  speech  in  May,  16*2.'>,  on  the  Monroe  refunding  bill.  Hnut^H 
Life  of  Livingston,  (-05.— Sco  also  I  Phili.  Int.  Law.  (3  ed.),  380. 

President  Monroe's  message  of  Febrnary  17,  1825,  commuaicatiu^  correspondence 
aa  to  interpretation  of  the  eighth  article  of  the  treaty  ceding  Loniaiana,  is  contained 
in  Uonse  Doe.  4i);J,  l«th  Cong.,  2d  aeaa.,  (340,    &  Am.  St.  Pap.,  G40. 

The  report  iu  ly:W  of  the  House  Coniinitleo  on  rublio  Lauds  on  the  subject  of  tht? 
tinal  adjuattneat  of  all  claims  to  the  land  derived  from  the  former  Government  of 
Spain  in  West  Florida,  as  transfejTed  to  France,  is  given  in  House  Rep.  81H,  28tb 
Cong.,  2d  sess.    See  also  House  Kep.  508,  22d  Cong.,  1st  sess. 

In  the  treaty  of  1803  the  United  States  stipulated  that  tlie  iobabitauts 
of  the  ceded  territory  should  be  protected  in  the  free  enjoyment  of  their 
property.  The  United  States  regards  this  stipulation  as  the  avowal  of 
a  principle  which  would  have  been  held  equally  sacred,  thougli  it  had 
not  been  inserted  in  the  contract.  The  term  "  property,"  as  applied  to 
lands,  comprehends  every  species  of  title  inchoate  or  complete.  It  is 
supposed  to  embrace  those  rights  which  lie  in  contract ;  those  which  ar<.i 
executory  as  well  as  those  which  are  executed. 

Soulard  v.  U.  B.,  4  Pot.,  511 ;  Delasaae  v.  U.  8.,  9  Pet.,  117. 

The  stipulation  in  the  treaty  for  the  protection  of  the  inhabitants  in 
their  property,  &c.,  ceased  to  operate  when  Louisiana  was  admitted  into 
the  Union. 

Now  Orleans  v.  Armas,  D  Pet.,  223. 

The  treaty  could  not  enlarge  the  constitutional  powert^ut  t  lie  United 
States,  and  those  powers  do  not  enable  the  United  States  to  have  or  ex- 
ercise that  police  control  over  public  (daces  in  the  State  of  Louisiana 
which  belonged  to  the  Crown  of  France  or  of  Spain. 
New  Oilcans  r.  U.  S.,,  10  Pet.,  662. 

AU  Spanish  grants  in  Lonisiana,  between  November  3, 17U2,  and  Octo- 
ber 1, 1800,  are  held  valid  if  made  in  accordance  with  Spanish  law, 

gtrother  v.  Lucas,  12  Pet.,  110 ;  Lcs  Bois  r.  Bramcll,  4  How.,  449 ;  U.  S.  r.  Moore, 
12  How.,  209. 

Incomplete  Spanish  titles  were  not  rendered  complete  by  the  treaty 
by  which  Louisiana  was  acquired ;  the  Government  of  the  United  States 
succeeded  to  the  powers  and  duties  of  the  Crown  of  Spain  as  to  con- 
tirmation  of  such  titles,  aud  where  there  were  two  adverse  claimants 
might  select  between  them  and  make  a  perfect  title  to  one  and  exclude 
the  other. 

Chouteau  r.  Eckhart,  2  How.,  344.    See  lupra,  ^  4,/. 

The  treaty  contirmed  titles  as  they  existed  under  the  local  law. 

McDououkIi  r.  Milluiulon,  3  How.,  C93. 

The  treaty  of  cession  was  constitutional,  and  took  ell'ecton  the  day  of 

its  date,  30th  April,  1803.    Its  subsequent  ratification  and  the  formal 

transfer  of  possession  have  relation  to  that  date. 

U.  8.  r.  Rcynes,  0  How.,  127! 
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Tbe  treaty  of  St»  Ildefonso,  between  Spain  aud  France,  of  the  1st  of 
October,  1800,  deprived  Spain  of  the  power  to  make  grants  of  land  in 
Louisiana,  if  not  after  its  date,  certainly  after  21st  March,  1801. 
lUd. 

All  French  grants  of  laud  in  the  Louisiana  Territory  between  No- 
vember 3,  ITCli,  the  date  of  the  cession  to  Spain,  and  October  1,  1800, 
the  date  of  the  recession  to  France,  are  inoperative. 
U.  8.  r.  D'Auterive,  10  How.,  609. 

Under  the  treaty  of  1803  with  France,  the  United  States  always 
claimed  to  the  Perdido  Kiver  to  the  east,  although  the  Spanish  authori- 
n'es  kept  possession  of,  and  claimed  sovereignty  over,  the  territory  be- 
tween that  river  and  the  Mississippi  (except  the  island  of  New  Orleans), 
until  1810,  when  the  United  States  took  forcible  possession  of  it.  Bat 
grants  made  by  Spain  in  the  disputed  territory  whilst  in  possession 
thereof,  were  confirmed  by  act  of  Congress  of  June  22,  1860,  thongU 
they  were  previously  void. 

U.  B.  V.  Lynde,  II  Wall.,  632. 

Spanish  grants  made  in  the  territory  between  the  Mississippi  au<^ 
Perdido  Rivers,  after  the  treaty  of  St*  Ildefonso,  1801,  by  which  Si^iia 
ceded  Louisiana  to  France  ivere  void,  becamse  after  that  time  that  Itv- 
ritory  did  not  belong  to  Siuiin.  They  were  also  declared  void  by  th> 
act  of  March  20,  1804. 
Jbid. 

Spain  in  ceding  the  Floridas  to  the  United  States,  by  the  treaty  of 
February  2-',  1819,  ceded  only  so  much  thereof  as  belonged  to  her,  aud 
hence  did  not  cede  the  territory  lying  between  the  Mississippi  and 
Perdido  Rivers,  which  territory,  though  claimed  by  Spain,  was  treatetl 
by  the  United  States  as  already  ceded  by  France. 

Ibid. 

Under  the  provisions  of  the  convention  with  France  of  1803,  the 
United  States  are  not  bound  to  protect  demands  for  freight  where  in- 
dividnals  have  transported  articles  tor  the  French  Government  or  for 
its  citizens,  since  they  are  within  no  provision  of  the  convention. 
1  Oi).,  130  Lincoln,  1803. 

(d)  BtroSEQUKMT  THEATtCi. 

§148c. 

The  convention  with  France  of  June  24, 1822,  with  the  accompanying 
docnrnfUts,  assent  by  President  J.  Q.  Adams,  on  D»icember  10,  1S22,  is 
given  in  Senate  Ex.  Doc.  353, 17th  (Jong.,  2d  sess.  5  Am.  St.  Pap.  (For. 
iCel.),  140. 

The  proceedings  in  1833  in  the  French  Uouse  of  Deputies,  on  tho 
subject  of  the  treaty  of  1831  Itetweeu  France  and  the  United  States  arQ 
given  in  House  Ex.  Doc.  2,  23d  Cong,,  2d  sess, 
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Under  the  act  of  Congress  constituting  a  board  of  commissioners  to 
pass  on  claims  provided  for  by  the  treaty  with  France  of  1831  the  de- 
cision of  the  board  between  conflicting  claimants  is  not  conclusive,  and 
the  question  of  their  respective  titles  is  fully  open  to  be  adjudicated  by 
the  courts. 

FrovaU  v.  Baclie,  14  Pet,  05. 

*'By  the  treaty  of  July  4,  1S31,  France  was  to  pay  25,000,000  francs 
in  full  satisfaction  of  the  American  claims;  the  United  States  were  to 
pay  1,500,000  francs  in  satisfaction  of  certain  French  claims;  the  United 
States  were  to  reduce  the  duties  on  French  wines ;  and  France,  in  con- 
sideration of  the  latter  agreement,  was  to  relinquish  its  claims  and 
eclamations  respecting  the  8th  article  of  the  treaty  of  cession  of  Louisi- 
ana. 

"The  ratifications  of  tliis  convention  were  exchanged  on  the  2d  of 
February,  1832,  and  on  the  13th  of  the  following  July  Congress  passed 
an  act  to  carry  it  into  cfifect.  It  provided  for  a  commission  to  take  proof 
of  the  claims,  and  also  for  the  agreed  reduction  of  duties  upon  the  wines 
of  Franc<'.  Under  tliis  commission  the  claims  whi<>h  had  been  referred 
against  the  Netherlatids  as  well  as  some  which  had  been  preferred 
against  Naples  and  Spain  were  proved  and  alKiwed  against  France. 

*^Tbe  first  installment  under  this  treaty  was  to  be  paid  at  the  expira- 
tion of  one  year  next  following  the  exchange  of  the  ratifications;  that 
is,  it  became  payable  on  the  2d  day  of  February,  1833.  liut  no  provision 
was  made  for  its  payment;  and  on  the  18th  of  April,  1834,  the  French 
Chamber  of  Defioties,  l>y  a  vote  of  170  to  108,  refused  to  make  the 
appropriations  necessary  to  carry  out  the  provisions  of  the  treaty. 
(See  Hupra^  §§  133  ff.)  At  the  opening  of  the  2d  session  of  the  23d 
Congress  (December,  1834),  Fresiiient  Jackson,  after  stating  in  detail 
successive  neglects  of  France  to  make  or  provide  for  the  payments 
under  tliis  treaty,  said:  'The  executive  branch  of  this  Government 
has,  as  matters  stand,  exhausted  all  the  autboritj'  ni>on  the  subject 
with  which  it  is  invested,  and  which  it  had  any  reason  to  believe  could 
be  beneficially  employed.  The  idea  of  acquiescing  in  the  refusal  to  ex- 
ecute the  treaty  will  not,  I  am  confident,  bo  for  a  moment  entertained 
by  any  branch  of  this  Government;  and  further  negotiation  upon  the 
subject  is  equally  out  of  the  question.'  Alter  a  discussion  in  the  Senate, 
in  which  Clay,  Webster,  Buchanan,  Calhoun,  Clayton,  and  others  took 
part,  it  was  voted  unanimously, '  it  is  inexpedient  at  present  to  adopt  any 
legislative  measures  in  re ganl  to  the  state  of  aflfairs  between  the  United 
States  and  France.'  The  President,  on  the  7th  of  the  following  Febru- 
ary, transmitted  to  the  House  of  Representatives  further  correspoudeuce 
from  Edward  Livingston,  then  minister  at  Paris;  and  again  on  the  25th 
of  the  same  month  still  further  corresj)ondeuce,  by  which  he  said,  *It 
will  be  seen  that  I  have  deemed  it  my  duty  to  instruct  Wr.  Livingston 
to  quit  France  with  his  legation,  and  retain  to  the  United  States,  if  an 
appropriation  for  the  fulfillment  of  the  convention  shall  be  refused  by 
the  Chambers.'  The  next  day  the  Committee  of  Foreign  Allairs  reported 
to  the  House  respecting  the  *  relations  with  France.'  There  was  a 
majority  report  and  a  minority  report.  Cambreleng  presented  the 
former;  the  latter  was  signed  by  Edward  Everett,  Robert  P.  Letcher, 
and  R.  Coulter.  Cambreleng  opened  the  discussion  on  Saturday,  the 
2Sth  of  February,  with  a  short  speech.  John  Quiucy  Ailams  followe«l 
%t  lengtli.     Archer,   Pickens,  Cambreleng,  Everett,  Wise,  the   best 

fllcnt  of  the  Douse,  participated  in  the  debate.     It  closed  at  night  by 
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the  adoption  of  a  resolution  that  in  the  opinion  of  the  House  the  treaty 
of  July  4, 1831,  should  be  maintained  and  its  execution  insisted  on,  and 
that  preparations  ought  to  be  made  for  any  emergency  growing  out  of  | 
our  relations  with  France. 

'' Livingston  left  Paris  under  instructions  from  the  President,  and 
was  followed  by  Barton,  whom  he  had  left  as  charg6  d'att'aires.  This 
caused  the  withdrawal  from  Washington  of  Pageot,  the  French  minu- 
ter, and  the  complete  rupture  of  diplomatic  relations.  (See  iw/ra,  § 
318.) 

"  On  the  8th  of  February,  1836,  the  President  informed  Congn-ss  that 
the  mediation  of  Great  Britain  had  been  oflered  to  adjust  these  difl'er 
ences.  Some  of  the  proceedings  which  had  taken  place  in  the  Chamber 
of  Peers  in  Paris  may  be  found  in  a  message  of  the  15th  of  that  mouth. 
On  the  -2d  the  President  was  able  to  announce  to  Congress  that  the 
Frencb  Government  had  determined  to  execute  the  treaty,  atul  that 
the  mediation  had  therefore  become  unnecessary.  {Supra,  §  '10;  infra, 
§  318.)  The  payments  of  the  installments  were  duly  made.  Thencefor- 
ward diplomatic  relations  were  resumed,  and  the  last  difficulty  with 
France,  arising  from  the  wars  of  Napoleon,  disappeared.'' 

itr.  J.  C.  B.  Davis,  Notes,  Slc.     See  the  proceedings  on  tlila  treaty  nnticdd  infru, 

i  318;  see  also  ^228. 
As  to  privileges  of  consols  nader  consular  convCDtion,  treaty  of  1853,  ne^  tttpra, 

$98. 

By  the  7th  article  of  the  consular  convention  with  Fmnce  of  Feb- 
ruary 23,  1853,  the  President  engaged  to  recommend  to  the  particular 
Slates  "  that  if,  pursuant  to  their  then  existing  laws,  French  subjects 
were  not  then  allowed  to  hold  real  estate  in  any  State,  that  right  might 
bo  conferred  on  them." 

MV.  Fish,  Sec.  of  State  to  the  governor  of  Maine,  May  9,  ItfTO.     MSS.  Dotn.  Let. 

The  7th  article  of  the  treaty  with  France  of  1863  has  relation  only 
to  rights  of  inheritance  subsequently  acquired. 

Prevost  r.  Greenanx,  19  How.,1. 


t 


(11)  Oermaxt, 

S  149. 

The  treaty  of  July  11,  1799,  between  the  United  Stales  and  I'nissfi 
which  was  preceded  by  a  correspondence  as  to  neutral  rights,  else- 
where given  {ivfra,  §§  342^.),  reaflirmed  the  rule  of  IVee  ships  making 
free  goods.  Tiiis  treaty,  in  connection  with  that  of  1785,  is  discussei! 
in  1  Lyman's  Diplomacy  of  the  United  States,  chap.  v. 

The  treaty  of  1828  with  Prussia  makes  provision  for  the  nu  I 

and  succession  of  both  personal  and  real  estate  in  each  cuuii...,  i.>  ihc 
citizens  or  subjects  of  the  other.    Of  this  provision  Mr.  CoHhiug,  vrb(l|J 
Attorney-General,  held  that  it  is  "a  stipulation  constit 
stance  and  form,  which,  as  such,  is  the  supremo  law  ol  .. 
which  abrogates  any  incompatible  law  of  either  of  the  St.il 
B  Op.,  417,  Cu9)aog,  1837 ;  \>ot  sen  $upra,  $  138. 
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Where  a  detentitm  of  a  rrussiau  vessel,  iu  the  port  of  ^'ew  Orleans, 
(luring  tlie  late  civil  war,  was  caused  by  ber  resifitatice  to  the  orders  of 
tbe  properly  coostitutcd  autborities,  whom  sbe  was  bound  to  obey,  sbe 
preferring  such  detention  to  a  clearance  upon  tbe  conditions  imposetl, 
it  was  ruled  that  her  owner,  a  subject  of  Prussia,  is  not  entitled  to  any 
daiuagcH  against  the  United  States  under  the  law  of  nations  or  the 
treaty  with  that  power  of  1799. 
U.  S.  r.  Dioltelman,  92  U.  8.,  520. 

Article  10  of  the  treaty  with  Prussia  of  1838  provides  that  the  con- 
suls, vice-consuls,  and  commercial  agents  of  each  party  "shall  have  the 
right,  as  such,  to  sit  as  judges  and  arbitrators  in  such  differences  as 
may  arise  between  the  captains  and  crews  of  tbe  vessels  belonging  to 
the  nation  whose  interests  are  committed  to  tb'eir  charge,  without  the 
interference  of  the  local  authorities,"  subject  to  the  right  of  tbe  con- 
tending parties  "to  resort,  on  their  return,  to  the  jadicial  authority  of 
their  country,"  and  to  the  right  of  the  consuls,  viceconsulSj  and  com- 
mercial agents  to  require  the  assistance  of  the  local  authorities  "to 
cause  their  decisions  to  be  carried  into  effect  or  s«iiported."  The  crew 
of  a  Prussian  vessel  sued  in  rem^  in  admiralty,  in  tbe  district  court,  to 
recover  wages  alleged  to  be  due  to  them.  The  master  of  the  vessel 
answered,  denying  the  debt,  invoking  the  protection  of  said  treaty, 
denying  the  jnrisdiction  of  the  court,  and  averring  that  the  claim  for 
wages  had  already  been  adjudicated  by  the  Prussian  consul  at  New 
York.  Tbe  consul  also  protested  fornuilly  to  the  court  against  the 
exercise  of  its  jurisdiction.  The  case  was  tried  in  the  district  court, 
and  it  appeared  that  the  consul  had  adjudicated  on  the  claim  for  wages. 
The  district  court  decreed  in  favor  of  the  libellants.  It  was  held  that 
tlie  district  court  had  no  jurisdiction  of  the  case. 

Tlio  Elwiue  KrepliD,'9  Blutch.,  4:i8.    As  to  coueular  jiiriwlictlon,  Bee  fuj^ro, 
*  124. 

"Overture>8  for  a  li-eaty  of  commerce  and  navigation  were  made  to 
John  Adams  by  M.  de  Thulenieier,  Prussian  envoy  to  The  Hague,  on 
the  18th  of  February,  1781.  Adams  replied  that  ho  'eould  do  nothing 
but  in  coccurreiice  with  Mr.  Frankbn  and  Mr.  Jay,  who  were  at  Paris, 
but  that  he  thought  he  could  answer  for  the  good  disposition  of  those 
gentlemen,  as  well  as  of  his  own.'  Franklin  and  Jay  concurred  in  de- 
siring to  negotiate  such  an  instrument,  and  Adams  proposed  to  Thnle- 
meier  that  tbe  tben  recently  negotiated  treaty  with  Sweden  should  be 
taken  as  the  model  of  the  proposed  instrument.  Thnlemeier  adopted 
the  suggestion,  and  in  the  following  April  sent  Adams  a  proj^t  based 
upon  it,  which  Adams  transmitted  to  the  President  of  Congress. 

"On  the  7th  of  the  following  June  Atlams  transmitted  to  the  Presi- 
dent of  Congress  an  account  of  the  negotiations,  with  his  observations 
upon  the  Prussian  projet.  On  tbe  3d  of  that  month,  however,  Adams, 
Franklin,  and  Jctfcrson  had  been  invested  by  Cong:ress  with  a  general 
power  to  concludit  treaties  of  amity  and  commerce  with  various  povvers 
in  Europe,  among  others  with  Prussia;  and  they  notified  Thnlemeier 
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that  tbey  were  ready  '  to  consider  and  complete  the  plan  of  a  treaty  * 
whkh  he  had  already  transmitted. 

**ThtiIemeier  comtimnicated  this  to  his  Goveriiraeut,  and  received  a 
Mull  power  to  conclude  a  treaty  of  commerce  and  frieudship  between 
Prussia  ainl  the  United  States.'  The  negotiations  were  conducted  with 
great  rapidity  nnder  the  rircunistances.  Franklin  left  Passy  on  the 
12th  of  Jiily/ns.'j,  for  America.  The  French  text  of  the  treaty  at  the 
time  of  hi8  sigjnature  had  not  reached  Paris,  aod  he  signed  only  the 
English  text.  The  I'reuch  draft  reached  Paris  several  days  later, 
and  was  cojiied,  by  Jefl'eraon's  directions,  into  the  instruments  which 
Franklin  had  signed.  Then  Jefferson  signed  the  documents,  and  Short 
took  them  to  Adams,  in  London,  for  his  signature.  Short  then  went  to 
The  Ilague  to  secure  Thulemcier''s  signature  to  the  treaty,  and  its  ex- 
change. 

'*On  the  11th  of  July,  1709,  when  this  was  about  to  expire  by  its  own 
limitation,  a  new  tre^aty'was  concluded  by  John  Qnincy  Adams,  at  Ber- 
lin, which  his  father,  the  President,  communicated  to  Congress  on  the 
2Ud  of  November,  ISOO.  Tliis  also  expired  in  ten  years  from  the  ex- 
change of  ratifications,  in  the  midst  of  the  wars  of  Napoleon. 

"In  1828  a  new  treaty  of  amity  and  commerce  with  Prussia  was  con- 
eluded,  which  is  still  in  force.  The  fourteenth  article  makes  provision 
for  the  dis|iositiou  and  the  succession  of  both  personal  and  real  estiite 
in  each  country  by  citizens  of  the  other.  Attorney-General  Cushing 
said  of  this,  there  '  is  a  stipnlation  of  treaty,  constitutional  in  subtjtance 
and  form,  which,  as  such,  is  the  supreme  law  of  the  land,  and  which 
abrogates  any  incompatible  law  of  either  of  the  States.  •  •  •  In  the 
circumstances  suggcste<l  by  the  Baron  von  Gerolt,  it  is  an  act  of  mere 
duty  an<l  of  simple  good  faith  on  our  part  to  assure  him  that  such  is  the 
law.' 

"This  treaty  conferred  upon  consuls  jurisdiction  over  disputes  be- 
tween masters  and  seamen.  President  Polk,  in  his  annual  message, 
December  2,  bS45,  said,  *  The  Prussian  consul  at  New  Bedford  in  June, 
1844,  applied  to  Mr.  Justice  Story  to  carry  into  effect  a  decision  made 
by  him  between  the  captain  and  crew  of  the  Prussian  ship  Borussia, 
but  the  request  was  refused  on  the  ground  that  without  previous  leg-ia- 
lation  by  Congress  the  judiciary  did  not  possess  the  power  to  give  effect 
to  this  article  of  the  treaty.  •  •  •  I  ha vedoemed  it  proper,  therefore, 
to  laj'  the  subject  before  Congress,  and  to  recommend  such  legi.slation 
as  may  be  necessary  to  give  effect  to  these  treaty  obligations.*  No  such 
act  was  ftassed  until  June  11,  18(58.     (See  Nupra,  §  124.) 

**  On  the  outbreak  of  the  Franco-German  war,  the  German  ministex  at 
Washington  inforTue*!  Mr,  Fish  that  private  proiterty  on  the  high  seas 
was  to  be  exentpted  from  seizure  by  German  vessels  without  regard  to 
reciprocity.  Mr.  Fish  repbed,  'The  Government  of  the  United  States 
receives  with  great  pleav^ure  the  renewed  adherence  of  a  great  and  eu- 
lighfeued  German  (lovernment  to  the  principle  temporarily  established 
by  the  treaty  of  178.\and  since  then  advocated  by  this  Government 
whenever  ojiportunily  has  oll'ered.'     (See  uj/Va,  §  342.) 

*' Before  the  A)rmation  of  the  North  German  Union  questions  were 
arising  with  Prussia  respecting  the  comi>ulsory  enlistment  in  the  Prus- 
{^ian  Jirmy  of  persons  who  had  becouio  naturalized  as  citizens  of  the 
United  States.  The^e  questions  were  ihlencled  to  be  set  at  rest  by  the 
treaty  of  naturalization  with  the  Norlli  German  Union.  Some  doubts 
still  remaining  as  to  the  proper  construction  of  that  treaty,  Prince 
Bismarck  said,  in  the  Diet,  ♦  The  gentleman  who  has  Inst  spoken  fears 
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that  a  person  wLo  bns  lived  live  years  in  America,  and  bwu  naturalized 
there,  may  yet,  on  his  return  here,  be  held  to  military  diity.  This  ap- 
prehension I  e-an  de^ii^aate  as  perfectly  and  absolntely  uiifumided.  The 
literal  ol)servation  of  the  treaty  iucludes  in  itself  tbat  tbost*  whom  wo  are 
bound  to  ai'knowled'je  as  Ameriuan  citizens  cannot  be  ht-^hl  to  mihtary 
duty  in  North  Germany.  That  18  the  main  piirpo.se  of  thi*  tn*aty. 
Wliosoevereniifjrate«  bona  fide  with  the  pnrposeot  residiuf:  permanently 
in  Arueriea  »hall  meet  with  no  obstacle  on  our  part  to  lii.s  tterominj?  mi 
American  citizen,  and  hit*  bona  jiden  will  be  assumeil  when  he  shall  have 
passed  iive  years  in  that  country,  and,  renoutiein*;  his  North  GermaQ 
nationality,  shall  have  become  an  Amerieau  citizen." 

Mr.  J.  C.  B.  Davie,  Note*,  &c. 

The  uaturalization  treaties  with  Germany  are  considered  in  another 
chapter, 

/fl/m.  ^  173,178,179. 

Under  the  treaty  with  Prussia,  of  1852,  the  forfjinpof  checks  on  the 
communal  chest  of  Breslau  is  a  crime  for  which  the  mutual  extradition 
of  fugjtivcs  from  justice  is  stipulated. 
6  Op.,  701,  CushiDg,  1854.    Infra,  5  270. 

The  provi.siona  of  the  treaty  of  1828  botweeu  the  United  States  and 
Prussia,  for  the  arrest  and  imprisonment  of  deserters  from  public  ships 
and  merchant  vessels  of  the  res]iective  countries,  applies  tu  public  ves- 
sels sailing  under  the  flag  of  the  North  German  Union,  and  deserters 
from  such  vessels. 

1-2  Op.,  463,  Evarta,  1868. 

A  citizen  of  the  North  German  Confederation  who  becomes  a  nat- 
uralized citizen  of  the  United  States  must  have  had  an  uuinterrnpted 
residence  of  live  years  in  the  United  States  before  he  is  entitled  to  the 
immunities  guaranteed  by  the  treaty  with  the  Confederation  of  li)C8. 
The  recital  ct^ntained  in  the  record  of  the  naturalization  proceedings  that 
he  had  resided  coutiniiously  in  this  couutry  for  more  than  live  years 
will  not  be  regarded  by  the  United  States  as  conclusive  as  to  the  fact 
so  recited. 

13  Op.,  376,  Ackcrmun,  1871.     See  it^fra,  \\$  173/. 

A  crime  committed  by  a  Prussian  subject  iu  Belgium,  although  jus- 
ticiable in  Prussia,  does  not  come  withiu  the  provisions  of  tlie  extradi- 
tion treaty  between  the  United  States  and  Prussia  of  1852. 

14  Op.,  281,  WiMiuras,  1873.     See  infra,  ^  271  /. 

A  Prussian  subject  by  birth  emigrated  to  the  United  States  in  1848, 
became  naturalized  iu  1834,  and  in  the  following  year  had  a  sou  born 
in  Saint  Louis,  Mo.  Four  years  after  the  birth  of  his  son  he  returned 
to  Germany  with  his  famdy,  including  this  infant  chihi,  and  became 
«lomiciled  at  Wiesbaden,  iu  Nassau,  where  ho  has  continuously  resided. 
In  186G  Kassau  became  incorporated  into  the  North  German  Confeder- 
ation.    When  the  son  reached  the  age  of  twenty  years  ho  was  called 
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upou  by  the  Gi'iuiau  Goveruujciit  tu  leporl  lor  uiililaiy  duty,  TUere- 
npon  tho  iiiterTontiou  of  the  legation  of  the  United  States  was  iuvoked 
on  the  ground  that  the  sou  was  a  native  American  citizeu.  Under 
article  six  of  tlii"  naturalization  treaty  of  1868,  between  the  North  Ger- 
man Union  and  the  United  States,  and  according  to  tlie  Americaa 
rule  declared  in  section  1909  of  the  Revised  Statutes,  the  lather  re- 
nounced his  nalnralization  in  Ameriea  and  became  a  German  subject. 
By  virtue  of  the  German  hiwSj  his  son,  being  a  minor,  also  acquired 
German  nationality.  Being  domiciled  with  his  father,  and  being  as  a 
minor,  subject  to  hitu,  according  to  both  German  and  American  law, 
and  receiving  German  protection,  and  declining  to  give  any  assurance 
of  intention  to  return  to  and  reside  in  the  United  States,  the  son  dur- 
ing his  minority,  when  in  Germany,  cannot  invoke  the  aid  of  the  Got- 
erument  of  the  United  States.  But  when  he  reaches  thft  age  of  twen- 
ty-one years  he  may  elect  whether  he  wiO  return  to  and  take  the 
nationality  of  his  birth,  with  its  duties  and  privileges,  or  retain  the 
nationality  acquired  by  the  act  of  his  father. 

15  Op.,  15,  Picrrepont,  1875.  See  on  this  topic  infra,  ^$  18;} jf. 
As  to  natnralization  treatios  with  GermaDy  eee  infra,  $$  171  ff. 
As  to  extradition  trcatioe,  b«.<o  infra,  H  268  Jf. 

The  presumption  of  abnndoument  of  adopted  citizenship  in  the 
United  States  created,  under  ti-eaty,  by  a  residence  in  Germany  of 
over  two  years,  is  only  prima  fackj  and  may  be  rebutted  by  proof  of 
an  intention  to  return  to  the  United  States. 

Infra,  ^  179. 

(12)  Grxat  B&itaim. 

(b)  tbeatt  or  1783.    pkacb. 

§  150. 

The  treaty  of  peace  was  a  treaty  of  partition  of  the  British  Empire. 
The  sovereignty  of  the  United  States  over  its  own  territory  was  recog- 
nized by  Great  Britain  j  the  sovereignty  of  Great  Britain  over  her  own 
territory  was  recognized  by  the  United  States. 

Supra,  $  Ti ;  infra,  $  302 ;  see  Mcllvaine  t  Coxc,  4  Craucb,  409,  cited  infra  in  this 
connection.     See  App.,  vol,  iii,  §  150. 

"On  the  3d  day  of  September,  1783,  Adams,  Franklin,  and  Jay 
signed  at  Paris  the  definitive  treaty  of  peace  between  the  two  powers. 
The  official  correspondence  connected  with  the  negotiation  of  this  treaty 
has  been  i)riuted  under  the  care  of  Mr.  Sparks. 

"  It  was  provided  by  the  seventh  article  of  each  treaty  that  *  His  Brit- 
annic Mtyesty  shall,  with  all  convenient  speed,  and  without  causing  any 
destruction,  or  carrying  away  any  negroes  or  other  property  of  the 
American  intiabltants,  withdraw  all  his  armies,  gamsous,  and  !leet« 
from  the  said  United  States,  and  from  everj-  port,  place,  and  harbor 
within  the  same.' 

♦♦  But  when  the  British  forces  were  withdrawn  from  New  York,  on  the 
25th  of  the  November  following  the  signature  of  the  definitive  treaty, 
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llie.v  touk  wtlli  llii'in,oi'  scut  in  advaiicu  of  t licit  willidrinval,  3,U00  uv- 
groes,  in  violation  of  tUe.  treaty,  mid  wlien  .7a.v  was  commissioned  lu 
1704  to  proceed  to  London  to  negotiate  llie  treaty  which  bears  hia 
name,  British  troops  8till  occupied  Detroit,  Mackinaw,  Fort:  Erie  (Buf- 
falo), Niagaia,  Oswego,  Oswegatehie,  Point  an  Fer,  and  l>ntt.-hman'8 
Point,  notwithstanding  the  agreement  to  evacuate  them." 

Mr.  J.  C.  li.  Dftvirt,Not<>s,&(;. 

The  negoiiatiou  of  thin  treaty  its  dilaileil  iu  1  LjiHau's  iJiiiloiijacy  of  the  U.  S., 
chap,  iv,  auil  that  of  Jay'a  treaty  in  the  aoiuo  volume,  cbup.  vi.  Sc«  also 
Ml,  Hniuilton  to  Governor  Clinton  Jnue  I,  1783.     8  Lodge's  Hamilton,  110. 

The  treaty  of  178J  did  not  create  the  boundaries  of  the  then  United 
States  or  the  national  rights  arising  therefrom.  It  merely  recognized 
them  as  they  then  existed.  This  is  eminently  the  ease  with  the  north- 
eastern flsheries,  whicli  the  colonics,  in  connection  with  the  parent  (Gov- 
ernment, had  conqneretl  from  France,  and  which  were  the  appurte- 
nances of  the  colonies,  in  joint  possession  with  the  parent  state.  The 
United  States  continued,  after  the  peace,  to  hold  these  fisheries  in  com- 
mon with  Great  Britain,  gubiect  only  to  such  mntnal  concessions  oa  the 
treaty  expressed. 

In  the  London  Diplomatic  lleview  for  October,  1872  (vol.  xx,  231),  is 
the  following:  '^The  astute  and  resolute  representatives  of  the  United 
States  have  on  every  occasion  shown  a  marked  superiority  over  ours 
in  framing  and  interpreting  treaties,  and  on  the  assertion  or  infringe- 
ment of  light^s  in  which  British  interests  were  concerned;  but  in  no 
instance  have  they  given  a  more  signal  proof  of  their  skill  in  this 
regard  thau  they  did  in  that  portion  of  the  treaty  of  1783  which  pur 
ported  to  deline  the  tenilorial  boundary  between  the  mother  country 
and  her  emancipated  colonists." 

As  to  treaty  of  peace  with  Groat  Britaiu,  see  1  John  Adanis'a  Works,  !294,Ii55, 

359;  3  ibid. ,  74, 78, 209, 381 , 290,  '299  ;  7  ibid.,  1 19, 143,  \G,%  177,  '2:W,  'MK\  AM .  5.^, 

502. 570. 60<;.  610. 639, 645.  G49. 
Ab  to  Ha  sigtmtaro  und  raliflcation,  see  3  John  Adanis's  Works,  348,363-663;  8 

iWA,  60, t>4, 57, 7^2-92,116, 134, 137, 143, 154, 165, 177, 180, 190,  204,  358 1  9  ibid,, 

521. 


The  correspondence  in  1792  between  Mr.  Hammond,  the  tirst  British 
minister  to  the  United  States,  and  Mr.  Jellerson,  Secretary  of  State,  on 
the  alleged  non  execution  of  the  treaty  of  peace  so  far  as  concerns  con- 
H.<5cation  of  loyalist's  estates  and  the  right  of  British  creditors  to  recover 
debts  in  the  United  States  is  given  in  1  Am.  St.  I'ap.  (For.  Rel.),  VSSf. 

Oouverneur  Slorris'  letters  to  President  Washington,  when  on  acon- 
tldential  agencv  of  inquiry  in  Knghiiid  in  1790,  are  in  1  Am.  St.  Pap.. 
120# 

By  the  fourth  article  of  the  definitive  treaty  of  peace  between  the 
Unite<l  Slates  and  Great  Britaiu,  of  the  3d  of  September,  1783,  British 
credilor.s  were  enabled  to  recover  debts  previously  contracted  to  them 
by  oar  citizens,  notwithstanding  a  payment  of  the  debt  into  a  State 
treaaurj'had  been  made  during  the  war,  under  the  authority  of  a  State 
Jaw  of  scquestratioD. 

War©  V.  Hylton,  3  Dall.,  199;  State  of  Georgia  r.  Briiilxfofil,  3  Dall.,  4,5.    8«^6 
iliscnsjilon  in  '-»  Ptiill.  Int.  Law  ('.U\  crl),  123, 
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YW  inaif  0fpme»  vitb  Great  BriUin  prereiiU  the  openlios  ^  tbo 
tmaU  9i  IforfljM&MM  of  Ytrgioia  on  Britifth  debu  which  w«re  iDcorred 
ht§tntketn§if. 

On  tli«  ewteution  of  the  treaty  of  1783,  acknowledging  the  independ 
«0M»  of  tlie  United  States,  all  persons,  whether  born  in  the  United 
Statet  or  otberwfae,  who  adhered  to  the  United  States,  were  absolved 
from  tlidr  allegiance  to  Great  Britain,  while  those  who  adhered  to  Great 
iiritain  were  BritUh  Nubjecta. 

Mclivaioa  r.  Cow?,  4  Croncb,  WO. 

The  Hoveral  States  which  compose  the  Union,  so  far  at  least  as  regarded 
tliL'ir  imuildtnil  regulations,  liecame  entitled,  from  the  time  when  they 
decliirt'd  tbewji«!lvcB  independent,  to  all  the  rights  »ud  powers  of  sov- 
enilgn  KtateM,  .iml  (lid  not  derive  them  from  concessionft  of  the  British 
King.  TIki  trnity  of  peace  wan  a  recognition,  not  a  grant,  of  the  inde- 
pi'nd^ncf*.  ol'  iIiomc  StutcH.  Uence  the  lawa  of  the  several  State  govern* 
JimntH  piiHHed  aftt'r  the  Declaration  of  Independence  were  the  laws  of 
sovcrcl^u  BtutoH,  and  as  such  obligatory  upon  the  people  of  each 
Hiali'. 

Ibid.    fU'ts  aupra,  $  0. 

Article  fl  of  the  trtiaty  of  peace  with  Great  Britain  of  1783  saved  the 
lieu  of  a  mortgage  upon  confiscated  lands  which  at  the  time  remained 
niisolil. 

lll|{|jitiHou  r.  Molli,  4  Cruucli,  415, 

The  *'int(»rt»Mt  in  lands  by  debts"  protected  by  article  5  of  the  treaty 
itf  p<«aco  with  (Iri'Ut  Britain  of  178.3,  tmist  bo  an  interest  held  as  security 
(ur  imun\v  at  Ww  tiino  of  the  treaty. 

OwliiKti  V.  NorwiMMl'M  Li'Hwnc,  5  Cnimili,  344.     Sec  App.,  vol.  iii,  $  150. 

A«  io  wDvol  uf  ihi^  ttvaty  of  puaco  uf  178.'^  with  Great  Britain,  and  of  treaty  of 
I7tM,  ill  t>rot««c(ing  title*  of  Uritioli  subjocta  to  land  io  Virginia,  Bto  Pttir- 
fru'i  npvtdoo  I'.  Ilnntpr'n  Lessee,  7  t'xanch,  003;  Craig  r.  Bradford,  'J  Wheat., 

The  sixth  article  of  the  treaty  of  peace  of  1783  protected  from  forfeit- 
ure, V»y  tva!*on  of  alienage,  lands  then  liehl  by  British  subjects. 
».>ir  V.  HiHltisKin,  4  Wheat.,  4M, 

The  trtM\liesof  17»3  and  1704  only  protected  titles  in  existence  at  the 
tiioe  the  tivaties  wore  pnx^lu|mcd,  and  did  not  operate  on  titles  subse 
qoentl^'  ainpnivd.     But  in  the  case  of  titles  existing  at  the  proclaiming 
of  the  treaties  actual  i>ossi*ssion  was  not  necessary. 

lUigUt  V,  Km bvMtrr.  T  Wheat. .  S3&    6«e  Sbaoka  r.  I>upont.  3  Pot.. 242. 

V        '       '      '  >U>rn  lM!4bre  the  Bevolutioo  are  incapable  of  inhc 
li.  11  i tod  i>tatee,  save  by  force  of  some  treaty. 
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OorponitioMS,  under  the  ti-eaties  with  Great  Britain  of  1783  ami  17i»4, 
are  entitled  to  the  same  rights  as  are  natural  persons. 

iStK'ioty  for  Propag.  Gospel  r.  Now  Haven,  8  W'Leat.,  H'A. 

All  British  grants  of  land  in  the  United  States  made  H'lbsequent  to 
the  Declaration  of  Independence  are  inoperative  under  the  treaty  of 
1783. 

Uarcourt  v.  Gainurd,  12  Wheat.,  &9G;  aujara,  $  &«. 

Under  the  treaty  of  1783  with  Great  Britain,  all  those,  whether  natiNTS 
vT  otherwise,  who  then  adhered  to  the  American  States^  were  virtually 
absolved  from  all  allegiance  to  the  British  Crown ;  all  tho.so  who  then 
adhered  to  the  British  Crown  were  deemed  and  Iteld  subjects  of  that 
Crown. 

Sbaukfl  r.  Dupoat,  3  Pet.,  242. 

The  United  States,  by  the  treaty  of  1783  with  Great  Britain,  acquired 
the  sovereignty  of  Michigan,  which  was  part  of  the  French  domain  prior 
to  the  conquest  by  Great  Britain  in  1750,  and  a«  an  incident  of  such 
sovereignty  succeeded  to  the  prerogatives  of  the  King  of  France  in 
dealing  with  seignioral  estates  for  a  forfeiture  for  uon-falfillmentof  the 
conditions  of  the  fief. 

V.  S,  V.  Repmtigny,  5  Wall.,  211. 

The  term  "  prosecutions,"  employed  in  the  sixth  article  of  the  treaty 
with  Great  Britain  of  1783,  imports  a  suit  against  another  in  a  criminal 
cause,  such  prosecutions  being  conducted  in  the  name  of  the  public,  the 
groupd  of  them  being  distinctly  known  as  soon  as  they  arc  instituted, 
and  being  always  under  the  control  of  the  Government. 
I  Op.,  60,  Bradford,  1794. 

The  correspondence  between  Mr.  Jefferson  and  Mr.  Uammond  opened 
with  a  formal  statement  by  Mr.  Jefferson,  on  Koveraber  2I>,  1791,  of  the 
grievances  of  the  United  States  on  the  non-performance  of  the  British 
stipulations  in  the  treaty  of  1783.  "On  the  30th  of  Noveiiiber  Iluni- 
roond  replied  to  Jcflvrsnu's  note  thns:  *  With  respect  to  the  non-execu- 
tion of  the  seventh  article  of  tbe  delinitive  treaty  of  peace  between  Ilia 
Britannic  Majesty  and  the  United  States  of  America,  which  you  have 
i-ecalled  to  my  at  tout  ion,  it  is  scarcely  necessary  for  uio  to  remark  to 
you,  sir,  that  the  King»  my  master,  was  induced  to  suspend  tljc  execu- 
tion of  that  article,  on  his  part,  in  consequence  of  tbe  noncompliance, 
on  the  part  of  the  United  States,  with  the  engagements  contained  in 
the  fourth,  fifth,  and  sixth  articles  of  the  same  treaty.  These  two  ob- 
jects are,  therefore,  so  materially  connected  with  each  other  as  not  to 
admit  of  separation,  either  in  the  mode  of  discussing  them,  or  in  any 
subsequent  arrangements  which  may  result  from  that  discussion.' 

*STefferson  met  tliis  on  the  15th  of  December  by  a  note  stating  briefly 
the  American  positi<ui  as  to  the  British  infractions  of  t tie  treaty  and 
producing  evidence  in  its  support.  This  drew  from  Uammoud  an  elab- 
orate reply  on  the  5th  of  March,  171>1?,  in  which  he  contendetl  (1)  that  the 
Unite*l  States  had  failed  to  execute  the  4tli  article  of  the  treaty,  by  not 
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prcveuliiJK  thu  placing  of  impediini'uts  hx  tlic  way  of  the  recovery,  in 
8ter3iDf2f,  of  debts  due  to  Britisb  suhjeots;  (2)  that  iuterest  bad  not  been 
allowi'd  on  judgmeuts  iu  favor  of  Britisb  creditors;  and  (3),  tbat  article 
5  bad  not  been  carried  into  eflect  by  the  United  States*,  inasmucb  a« 
cootiscated  estates  bad  not  been  restored;  and  tbat  therelbrc  Mbe 
measure  tbat  tbe  King  bas  adopted  (of  delaying?  bis  compliance  with 
the  7tb  article  t)f  the  treaty)  is  perfectly  justifiable.'  To  tbis  Jeflersou, 
on  tlje  21>lh  of  May,  1792,  replied,  {1)  tbat  impedinienti^,  within  the 
meaninfj  of  the  treaty,  bad  not  been  thrown  in  tbe  wayof  tJie  collection 
of  British  debts  in  tbe  United  States j  (2)  tbat  interest  is  not  an  integral 
part  of  a  debt  under  British  and  Americiiii  law,  and  therefore  it  was 
not  embraced  in  the  treaty;  (3)  tbat  tbe  United  States  had  only  auder- 
taken  in  the  trciity  to  recommend  tbe  States  to  restore  eon tiscated estates, 
and  bad  fully  complied  with  that  ajjreeinent;  und  he  showed  conclu- 
sively that  it  was  understood  both  by  the  niiinstry  and  by  both  houses 
of  Parliament,  when  tbe  treaty  wasneg:otiated,  that  the  American  plen- 
ipotentiaries not  only  would  not  agree  to  restore  the  con  tiscated  estates, 
but  expressed  the  opinion  that  tbe  States  themselves  would  not  restore 
them,  even  if  recommended  by  Congress  to  do  so;  (4)  tbat  tbe  British 
infractions  of  the  treaty,  so  far  from  being  tbe  result  of  alleged  infrac- 
tions by  the  United  States,  preceded  them,  and  were  in  no  way  dependent 
upon  them. 

*'More  than  a  year  elapsed  without  a  reply.  .Jeil'er.son  then,  on  the 
19th  of  June,  17D3,  wrote  Hammonil,  asking  when  one  might  be  ex- 
pected. 'Tbe  subject,'  ho  said,  '  was  extensive  anil  important,  and 
therefore  rendered  a  certain  degreeof  delay  in  the  reply  to  be  expected. 
But  it  has  now  become  such  as  naturally  to  generate  disquietude.  The 
interests  we  have  in  the  western  posts,  the  blood  and  treasure  which 
their  detention  costs  us  daily,  cannot  but  produce  a  corresponding  anx- 
iety on  our  part.'  riammond  replied  that  as  soon  as  be  shoukl  receive 
instructions  the  rejily  should  be  Iransniitted,  and  added,  '  There  is  one 
passage  in  your  letter  of  yesterday,  sir,  of  whieh  it  becomes  mcto  take 
some  notice.  The  passage  I  allude  to  is  tbat  wherein  you  mention  "the 
blood  and  treasure  which  the  detention  of  the  Western  posts  costs  the 
United  States  daily."  I  cannot  easily  conjecture  the  motives  in  which 
this" declaration  has  originated.  After  the  evidence  that  tbis  Govern- 
ment has  repeatedly  received  of  the  strict  neutrality  observed  by  the 
King's  governors  of  Canada,  during  the  present  contest  between  the 
United  States  and  the  Indians,  and  of  the  disposition  of  those  officers 
to  facilitate,  as  far  as  may  be  in  tbeirpower,  any  negotiations  for  peace, 
I  will  not  for  a  moment  imagine  that  the  expression  I  have  cited  was 
intended  to  convey  tbe  insinuation  of  their  having  pursued  a  different 
conduct.' 

•'  Jefferson  made  no  rcsimnse  to  this.  In  a  few  months  he  again  iisketl 
Uammond  whether  he  was  prepared  to  reply  on  this  sul»ject  of  tbe  in-' 
fractions  of  tlic  treaty.     No  answer  was  ever  made. 

*'  In  the  autumn  of  1793  a  new  question  of  diifereuce  arose.  The  atl- 
miralty  iriRtrnctions  to  British  ships  of  war  and  privateers,  issued  in 
June,  179J,  ordered  tbe  seizure  of  all  neutral  vessels  laden  with  corn, 
floufjOr  meal,  destined  for  French  ports, and  of  all  neutral  vessels,  except 
those  of  Denmark  and  Sweden,  attempting  to  enter  any  blockaded  port. 
Aa  Denmark,  Sweden,  and  tbe  United  States  were  the  principal  neu- 
tral maritime  powers,  there  was  no  question  as  to  the  vessels  against 
which  the  latter  provision  was  aimed.  When  complaint  was  made  of 
the  orfler  to  seize  vessels  laden  with  provisions,  it  was  jnstitled  by  Great 
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Britaiu  on  the  assumjitioQ  that  provisions  were  eoutraband  of  war. 
Edujuud  EaDtlolph,  JoflerKoirw  suceoKsor  as  Secretary  of  State,  met  this 
by  raying:  'We  have  hiboretl  to  cultivate  with  the  British  nation  per- 
fect harmony.  We  have  not  attempted  by  a  revival  of  maxims  which, 
if  ever  countenanced,  are  now  antiquated,  to  blast  jour  njjriculture  or 
commerce.  To  be  persuaded,  as  you  wish,  that  the  instructions  of  the 
8lh  of  June,  1703,  are  in  a  couciliatory  spirit,  is  impossible.  And  b© 
assured,  sir,  that  it  is  a  matter  of  sincere  regret  to  learn  the  intention 
of  your  Goverumeut  to  adhere  to  them,  notwithstaudinp^  our  represeut- 
ations,  which  utter,  as  we  flatter  ourselves,  the  decent  but  firm  lan- 
guage of  right.' 

"  Under  such  ciicumstauces  President  Washington,  on  the  10th  of 
April,  1704,  sent  a  message  to  the  Senate,  in  which,  referring  to  the 
*  serious  aspect  of  our  affairs  with  Great  Britain,' he  said:  *  But,  as 
peace  ought  to  be  pursued  with  uuremited  zeal,  before  the  last  re- 
source, which  has  so  often  been  the  scourge  of  nations,  and  caonot  fail 
to  check  the  advancing  prosperity  of  the  United  States,  is  contem- 
plated, I  have  thought  proper  to  nominate,  and  do  hereby  nominate, 
John  Jay, as  envoy  extraordinary  of  the  United  States  to  his  Britannic 
Majesty.' 

"The  nomination  was  contirmed  by  a  vote  of  18  to  8.  Jay's  instruc- 
tions were  dated  the  Gth  of  Iday,  17LU.  Ho  sailed  from  New  York  on 
the  12th  of  the  same  month." 

Mr.  J.  C.  li.  Davis,  KotPH,  &r. 

Almost  immediately  after  this  conciliatory  step  was  takeu,  the  Brit- 
ish governor  of  Canada^  Lord  Dorchester,  made  a  speech,  unfriendly  in 
its  character  to  the  United  States,  to  Indians  then  aroused  against  the 
United  States,  and  three  companies  of  a  British  regiment  went  to  tUo 
foot  of  the  rapids  of  the  Miami,  in  the  southern  part  of  what  is  now^  the 
State  of  Ohio,  to  build  a  fort  there.  When  complaints  were  made  of 
these  hostile  acts  the  British  minister  at  Washington  Justttied  both  !is 
defensible  preparations  for  an  actual  state  of  war  about  to  l>egin 
between  the  two  nations,  and  he  retorted  by  complaining  of  the 
fitting  out  of  French  privateers  in  American  ports,  and  of  the '  uniformly 
unfriendly  treatment  which  His  Majesty's  ships  of  war  •  •  •  ex- 
perienced in  the  American  ports.""  President  Washington,  in  trans- 
mitting  the  correspondence  to  both  Houses  of  Congress,  saiil :  '  This 
new  state  of  things  suggests  the  propriety  of  placing  the  United  States 
in  a  posture  of  eflectual  preparation  for  an  event  which,  notwithstand- 
ing the  endeavors  making  to  avert  it,  m;iy,  by  circumstances  beyond 
our  control,  be  forced  upon  ns.'" 

Ibid.    See  tvpra,  $$  107, 131  ff. 

(6)  jay's  treaty  (1794). 

§  150<i. 

The  full  text  of  tiie  instructions  to  Mr.  Jay,  and  of  mnch  niinor  corre- 
spondence relative  thereto,  will  be  found  in  1  Am.  St.  Pap.  (For.  Bel.), 
472^.  Mr.  Jay's  report  of  his  proceedings  in  England  is  in  the  saujc 
volume,  47G^^.  The  projects  and  counter  projects  of  the  negotiators 
are  given  in  same  volume,  486 jf;  see  same  volume,  705,  for  3Ir.  Ran- 
dolph's correspondence  with  Mr.  Jay, 
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Tbe  jKilicy  of  Prccideiit  Wrtsbiogton  in  the  negotiations  wbich  led  to 
Jay*»  tn'iity  U  ffivt'o  an  foIiow8  in  instructions  of  September  20,  1794, 
from  Mr.  Uaij<loI|»b,  Secretary  of  State,  to  Mr.  Jay:  "It  is  bis  (tbe 
VreniiU'uVH)  wiKb  tbat  tbe  cbaracteristica  of  an  American  minister  sbould 
Jw!  ntarked  on  tbe  one  band  by  a  firmness  against  improper  compliances,  J 
»ml  mi  (be  »»tber  by  sincerity,  candor,  and  prudence,  and  by  a  borror 
of  ftnensi*  and  cbicanery.  These  ideas,  bowever,  will  not  oppose  those 
firm  iind  temperate  representations  whicb  jon  meditate  sbould  jour 
liiesrut  jibin  fail.  For  it  in  fair  and  ind'mpenmble  in  the  event  of  a  rupt- 
ure to  divide  the  nation/rom  the  Government.^ 

'I  h«  Umty  nppcani  in  1  Am.  tit.  Pap.  (For.  Rel.),  620/. 

Honmnf  tlir  <Hn|iiitoH  In  enrjHtriiction  of  Jay's  treaty  arenoticcdin  1  John  AdatDs'ttl 

Worku,  471,  477,  4HI  ;  9  itnd.,  18,27,  36,  40,  74,  139. 
Mr.  PIckpfiriK'n  iiiniriKtioni*  to  Mr.  Pincknoy  of  Jan.  16,  1797,  M  to  thia  treaty,] 

nro  pultliwboiJ  in  1  Am.  8t.  Pup.  (For.  Rel.),  5CL 
Tho  pr<»fi»'e<litiji{Mof  tbe  S«nateAn<l  Iltmee of  Reprcscntotivea  respectively,  when! 

nrtiii^on  Jay'8  treaty,  nro  diflotissod  in  a  provioua  section.     Supra,  $  131  jf. 

Ki'fl  nlno,  3  Life  of  PickeriDg,  174. 

Under  nrtldo  18  of  tbis  treaty  an  intention  to  enter  a  blockaded  port 
\h  not  cause  for  condemnation, 

FitjtMiinmutiN  r.  Newport  Iti».  Co.,  4  CraDch,  185. 

Jii.v'h  treaty  provided  that  Britisb  subjects  then  bolding  lauds  in  tlioj 
Territories  of  tbe  United  States  may  continue  to  bold  tbem  according  to' 
tbeir  respective  titles.     It  bas  been  beld  by  tbe  Supreme  Court  of  the 
United  Stales  ttiat  this  provision  is  part  of  tbe  supreme  law  of  the  land, 
bcin^  a  constitutional  exercise  of  tbe  treaty-making  power. 
FiilrfM  r.  Huutor,  7  Crinich,  603.     Se«  supra,  $  138. 

Under  tbo  9tb  article  of  Jay's  trealy,  by  wbicb  it  is  provided  that] 
Hritisb  subjects  holding  lands  in  tbe  United  States,  and  their  heirs,  sol 
fur  as  ivspects  those  lands  and  the  remedies  incident  thereto,  should  not] 
Xn>  eou.Hldered  as  aliens,  tbe  parties  must  show  tbat  tbe  title  to  the  land  ' 
for  which  tbe  suit  was  commenced  was  in  tbem  or  tboir  ancostors^J 
when  the  treaty  was  made. 

Hunliu  r.  n»hw»  I  Wlvent,  300. 

A  defwisible  title  to  a  freehold  estate  in  Virginia  being  vested  in  a] 
British  suUJect  duriuj;  the  Revolution,  and  capable  of  being  divested, 
by  the  Uw«  of  Virglnln,  only  by  inquest  of  office,  or  a  legislative  act 
equivalent  thert>to,  was  p^^«  '   lud  confirmed  by  the  9th  article  of  j 

the  tfraty  of  1 71KI,  belweeti  o«l  States  and  Great  Britian.  tbongU  | 

the  bolder  had  never  become  a  oitiaen. 

Ctmiir  r.  Bnkaibf^,  3  Wheat.,  8M. 

Ttk  the  MBkc  eO^ei  aa  IIm  treaty  of  17S3  was  the  tHh  article  of  j 
trvaty  of  I  TIM,  vhieh  also  piovided  that,  as  to  the  laads  held  i 
neither  the  Irtish  8a)^|eot8»  aor  their  heirs  ahoald  be  lee^ftlcd 
attea^    But  the  term  *^M»'  ^as  not  meaat  to  iadode  aay 
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oilier  thau  such  &a  were  BritiBb  subjects  or  Americau  citizeDS  at  the 
time  of  the  descent  cast. 


Orr  «.  Hodgson,  4  Wheat.,  453. 

As  to  coDstmction  of  the  treaty  of  1794,  ao  far  as  concerna  title  of  firitUth  aub- 
jecte  to  lands,  see  further,  Harden  v.  Fisher,  1  Wheat,,  300,  reversing  S.  C, 
1  Paiue,  .55  ;  Orr  f.  Hodgson,  4  Wheat.,  453  ;  Blight  v.  Rochester,  7  Wheat., 
535;  Society  for  Propagation  of  Gospel  r.  Wheeler,  2  Gall.,  105. 


^The  commisaiouers  appointed  in  pursuance  of  the  5th  article  of  the 
treaty  of  1794  must  agree  iti  their  deci{?ion8,  and  must  all  subscribe 
their  names  and  attach  their  seals  thereto.  In  case  the  two  original 
commissioners  appointed  under  said  article  disagree  in  the  choice  of 
a  tbird,  each  is  to  propose  one  person,  and  of  the  two  names  so  pro- 
posed,  one  shall  be  drawn  by  lot,  and  neither  of  said  commissioners  has 
a  ducretionanj  power  to  withhold  his  nominee  or  to  refuse  to  draw  by 
lot  for  the  third  commissioner. 
1  Op.,  66,  Lee,  1796. 

To  insure  the  speedy  and  due  execution  of  the  Cth  arti'de  of  the 
treaty  of  1794,  public  olficers  should,  wbeu  requested,  furnish  authen- 
ticated copies  of  documents  in  their  custody,  and  should  assist  in 
bringing  forward  testimony  according  to  the  duties  of  their  several 
Btationa  J  and  individuals  should  not  refuse  to  give  testimony. 
1  Op.,  82,  Lee,  1798. 

By  the  27th  article  of  the  treaty  of  1794,  a  requisition  from  the  British 
minister  is  not  authorized  unless  the  persons  demanded  are  charged 
with  murder  or  forgery  committed  within  the  territorial  jurisdiction  of 
Great  Britain. 

I  Op.,  83,  Lee,  179«.    See  infra,  $  271, 

The  provision  in  the  23d  article  of  the  treaty  that  "the  ships  of  war  of 
each  of  the  contracting  parties  shall  at  all  times  be  hospitably  received 
in  the  ports  of  the  other;  their  officers  and  crews  paying  due  respect 
to  the  laws  and  Government  of  the  country,"  is  merely  declaratory 
of  the  usage  of  nations,  that  hospitality,  which  includes  protection,  is 
to  be  enjoyed  upon  condition  that  the  laws  and  Government  of  the 
country  are  respected. 
1  Op.,  87,  Lee,  1799. 

Under  the  treaty  of  1794  goods  and  merchandise  carried  fiom  any 
place  in  the  territory  of  His  Britannic  Majesty  on  the  contiDcnt  of 
AmericJi,  by  the  subjects  of  Great  Britain,  into  any  of  the  northern 
districts  of  the  United  States,  are  subject  to  the  same  duties  which 
woold  be  payable  by  our  citizens  on  the  same  goods  imported  from  tlie 
same  place  in  American  ships  into  the  Atlantic  ports  of  the  United 
States. 

I  Op.,  156,  I3reckimiage,  1806. 

159 


15051 


TREATIES. 


rciiAp.  vr. 


The  provisiou  in  the  3tl  article  of  the  treaty,  relatiugto  tbe  duties  on 
goods  and  mercbaudise,  does  not  extend  to  tonnage  duties,  nor  dc 
tbe  treaty  extend  any  dispensation  to  tbe  subjects  of  Great  Britaii] 
from  tbe  biws  of  tbe  United  States,  wiiicb  regelate  t-be  trade  and  ii 
tercourse  of  our  own  citizens  with  the  Indian  tribes. 
Jbid. 

Under  the  second  article  of  the  treaty  of  1794  a  British  subject,  held_ 
to  have  elected  to  become  a  citizen  of  the  United  States  by  remainiuj 
therein,  without  having  declared  bis  intention  to  continue  to  be  a  British^ 
subject,  did  not  become,  ipso  facto,  a  citizen  of  the  United  States.    He 
could  do  so  only  by  becoming  naturalized  in  accordance  with  section  ; 
of  the  act  of  29th  January,  1795  (1  Stat.,  414). 

5  op.,  715,  Appendix.  Wirt,  1819.     See  infra.  H  187-8. 

"  Your  letter  of  the  10th  instant  has  been  received.    It  asks  whether 
Ihere  was  in  1872  any  treaty  between  tbe  United  States  and  Great  Brit 
ain  relative  to  the  inheritance  of  lands  situated  in  this  country  by  Brit 
isb  subjects. 

"The  only  provisiou  found  in  any  treaty  between  tbe  United  Stat 
and  Great  Britain  touching  this  point  is  in  the  ninth  article  of  the  treatj 
of  1794,  whereby  it  was  agreed  that  *  British  subjects  who  now  bolj 
lands  in  the  Territories  of  the  United  States,  and  Amencan  citi2en8' 
who  now  bold  lands  in  the  dominions  of  His  Majesty,  shall  continue  ta 
hold  them  according  to  the  nature  and  tenure  of  their  i-espective  estat 
and  titles  therein  ;  and  may  grant,  sell,  or  devise  the  same  to  whon 
they  please  in  like  manner  as  if  they  were  natives ;  and  that  neither 
they  nor  their  heirs  or  assigns  shall,  so  far  as  may  respect  the  said  lands 
and  tbe  legal  remedies  incident  thereto,  be  regarded  as  aliens.' 

**The  operation  of  this  stipulation  is  limited  to  lands  held  in  thf 
United  States  and  Great  Britain  respectively,  in  1794,  and  as  to  thesnl 
sequent  title  to  lands  so  held  at  that  time,  tbe  effect  of  the  treaty  tDa| 
be  deemed  permanent. 

"Permit  me  to  refer  you  to  tbe  cases  of  Shanks  and  others  agaii 
Bupont  and  others,  3  Pet.,  242,  and  to  New  York  v.  Clarke,  3  Wheat,  1? 
for  legal  ileci.sions  as   to  the  construction  of  the  9th  article  of  the 
treaty. 

"Tbe  treaty  of  1794,  however,  is  held  by  tbe  bigbewt  authorities  t(] 
bavea<:'.tually  lapsed  by  reason  of  the  subsequent  state  of  war  in  1812- Ifl 
and  neither  the  treaty  of  Ghent  nor  any  treaty  between  tbe  two  coun 
tries  since  then  has  re-enacted  its  provisions  in  whole  or  part. 

**  There  is,  therefore,  no  treaty  engagement  of  any  cliaracter  Iw 
tweeu  Great  Britain  and  the  United  States,  which  v     "  <ij 

subjects  or  citizens  of  the  respective  coanlrics  the  orJ- 
quire  aince  1794  any  real  property  by  inheritance  or  iiur< 

160 


CHAP.  VlJ  GREAT  BRITAIN:   JAY's   TREATY,  1794.  [§150fl. 


I 


I 


in  accordauce  with  the  laws  of  the  State  or  Territory  where  the  property 
is  sitaated." 

Mr.  Bayard,  Sue.  of  State,  to  Meaars.  L.  and  E.  Lehman,  June  33,  18^.    MSS. 
Dom.  L«t. 

The  objects  iu  view  in  opening  a  negotiation  with  Mr.  Jay,  as  special 
envoy,  were  as  follows: 

(1)  The  vacating  by  the  British  aulhorities  of  the  border  posts  on 
United  Slates  territory,  including  Fort  Erie,  Detroit,  Oswego,  and 
Miehilimackinac,  which  they  still  held  in  defiance  of  the  treaty  of 
peace,  and  which  they  used,  not  merely  to  retard  the  progress  of  United 
Stales  settlement  in  those  quarters,  but  to  keep  the  adjacent  Indian 
tribes  in  subjection  to  Great  Britain  and  in  hostility  to  the  United 
States.    Infra^  §  150.    See,  also,  mpra^  §  107. 

(2)  The  recognition  of  the  maxim  *'Free  ships  make  free  goods." 

(3)  The  establishing  of  a  restricted  system  of  contraband. 

(4)  The  placing  of  Great  Britain  on  a  position  of  equality  with  France 
60  far  as  concerns  belligerent  rights,  and  so  ft^r  as  it  could  be  done  con- 
sistently with  the  treaty  with  France. 

(5)  The  surrender  of  impressment. 

(6)  The  opening  of  the  West  India  trade. 

(7)  The  surrender  of  the  rnle  that  no  trade  could  be  allowed  to  a 
neutral  in  war  whieh  he  could  not  carry  on  in  peace. 

(1)  The  tirst  of  these  proposed  couecssions  was  the  only  one  which 
was  obtaine<!,  and  it  was  granted  in  a  way  pcculifirly  ungracious. 
The  treaty  of  peace  required  an  immediate  snrreiKler  of  these  posts. 
Great  Britain  refused  to  surrender  then),  and  made  Iheni  the  basis  ot 
unjustiliable  eocroachments  on  the  United  States.  Jay's  treaty  not 
only  condoned  this  outrage,  but  permitted  the  posts  to  be  held  by 
Great  Britain  until  June,  179G. 

(2)  So  far  from  *Mree  ships  and  free  goods"  being  recognized,  it  was 
agreed,  in  gross  contravention  of  the  treaty  of  alliance  with  France, 
that  French  goods  in  United  States  merchant  vessels  should  be  sub- 
ject to  seizure  by  Great  Britain. 

(3)  So  far  from  the  list  of  contraband  being  restricted,  it  was  ex- 
I>auded  so  as  to  indude  "  timber  for  shipbuilding,  tar  or  rosin,  copper 
in  sheets,  sails,  hemp,  and  cordage,  and  generally  whatever  may  serve 
directly  to  the  equipment  of  vessels,  unwrought  iron  and  fir  phinkH 
only  excepted;"  and  this  was  followed  by  the  statement  that  provis- 
ions could  be  contiscated,  subject  to  a  right  on  the  part  of  the  own- 
ers to  claim  payment  at  a  rate  to  be  fixed  at  the  British  port  to  which 
the  vessel  was  taken,  a  right  which,  of  course,  turned  out  to  be  illusory. 

j4)  So  far  from  Great  Britain  being  raised  by  the  treaty  to  equal 
privileges  with  France,  she  wa.<*,  by  virtue  of  her  maritime  snpremae.v, 
jgiven  advantages  over  France  which  virtually  destroyed  those  to 
which  France  was  entitled  by  treaty.  Thus,  while  France,  by  treaty, 
was  precluded  from  seizing  British  goods  when  in  United  States  ves- 
sels. Great  Britain,  on  the  other  hand,  was  permitted  to  seize  French 
goods,  or  goods  going  to  France,  on  United  States  vessels,  and  even 
to  seize  United  States  provisions  going  on  United  States  vessels  to 
France  or  French  colonies,  as  contraband.  The  stipulation  for  com- 
peosation  for  such  seizures,  even  if  it  had  been  carried  oat,  which  it 
was  not,  would  have  been  no  relief  to  France,  since  the  result  was  to 


S.  Mis.  lC2~voi..  II n 


tGl 


§  150a.] 


TREATIES. 


advance  tie  Bntisb  sdieme  of  atarvinfr  tbe  French  population,  provia 
ions  Kent  liom  \\ui  Uniteil  Slates  to  Frauce  and  to  French  colouie 
being;  iu  this  way  carried  to  England.     Article  XXI,  also,  prechKlin£ 
citizens  of  tlie  United  States  from  serviujj  under  France,  and  provid-T 
ing;  that  if  a  citizen  of  the  United  States  should  take  a  commission 
to  act  as  a  French  privateer  he  coiihi  be  treated  by  Great  Britain  as  »j 
pirat»',  was  as  much  in  contiict  with  the  law  of  nations  as  with  the  treaty 
of  alliiiuce  witli  France.     And  thiw,  as  well  as  the  prior  articles,  was] 
iti  coTitlict  with  the  jjuarantee  given  by  the  United  States,  for  a  con^ 
sideration  unquestionably  sufficient,  of  the  West  India  possessions  i 
Franco. 

(.5)  Impressment  was  not  surrendered. 

n>)  AUhouuh  Jay*8  instrnetions  required  him  to  sign  no  treaty  which 
did  not  in  some  measure  open  the  West  India  trade,  the  treaty  be  signed 
opened  that  tradeonly  to  Ouited  States  vessels  of  70  tons,  whose  cargoes 
had  been  received  iu  pitrts  of  the  United  States.    This  concession,  bow-^| 
ever,  was  more  than  neutralized  hj  the  aduiission  of  British  vessels  ofV 
any  tonnage  to  the  United  States  ports  for  West  India  commerce  ;  and 
then  it  was  made  useless  by  the  condition  that  United  States  vessels     "* 
should  not  transport  to  any  foreign  country  except  Great  Britain,  su- 
gar, cotton,  colVee,  or  molasses.     The  only  excuse  offered  for  this  last 
extraordinary  condition  was  that  Mr.  Jay  was  not  aware  (though  Lord 
GrenviHe,  who  negr>tiated  the  treaty  with  him,  was)  that  cotton  was,^ 
or  could  be,  produced  in  the  United  Slates.  H 

(7)  The  rule  that  there  should  be  no  trade  by  the  United  States  in" 
war  with  ports  with  which  she  could  not  trade  in  peace  was  not  sur- 
rendered. 

It  is  true  that  the  treaty  provided  for  a  commission  to  determine  the  , 
indemnity  due  for  prior  British  spoliations  of  United  States  commercek^l 
But  for  tills  a  price  was  paid  vastly  exceeding  the  value  of  any  spolia-B 
tioii  indemnity  that  could  ])ossibly  have  beeii  received.  Aside  from  the 
enormous  concessions  above  stated  we  bound  ourselves  to  assume  in  a 
mass  Biitish  debts,  many  of  which  were  incapable  of  proof.  It  is  truej 
that  United  States  vessels  were  allowed  under  the  limitation  specifiedj 
abt)ve,  to  trade  with  the  West  Inilies,  but  they  were  shot  out  from  tbe 
East  India  coasting  trade^  and  United  Slates  merchants  were  not  per»J 
milted  to  make  East  Indian  settlements.  The  United  States,  "in 
turn  for  so  paltry  a  favor,  opened  all  the  ports  she  controlled,  and  siir-J 
rendercil  her  own  commercial  advantages  in  the  existing  war  with  scarce 
a  rpialitication."     (I  Schonler's  Hist.  U.  S.,  2*J±) 

As  to  action  of  Congress  on  this  treaty,  see  supra^  §§  131  ^'. 

l>!>jectionable,  however,  as  was  the  treaty,  its  ratitlcation,  if  tbe  al- 
ternative Wiis  war  with  England,  may  have  been  the  more  prudeDl 
course.  And  it  must  be  remembered  President  Washington  may  have 
had  fuller  iuformatron  as  to  the  preparation  of  the  counlry  for  war  than  is 
jH)ssessed  by  us,  and  more  accurate  kttowJedge,  also,  of  the  intentions  of 
the  British  Government.  But  the  perils  of  rejecting  the  treaty  do  not 
make  its  terms  less  overbearing  and  unfair.  J 

"That  Mr.  Jay's  treaty  was  a  bad  one,  few  persons  even  thou  ven- 
tured to  dispute.  No  one  would  venture  on  its  merits  to  defend  it 
now.  There  has  been  no  moment  since  1?>1(I  when  the  United  States 
wouhl  have  hesitated  to  prefer  war  rather  than  peace  on  such  terms 
No  excuse  in  the  temporary  advantages  gained  ciin  wholly  palliate  t\H 
concessions  of  principle  which  it  yielded,  and  no  considerations  of 
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possible  war  with  England  averted  or  postponed,  can  blind  history  to 
the  fact  that  this  blessing  of  peace  was  obtained  by  the  sacritice  of  na- 
tional consistency  and  by  the  violation  of  nontrality  toward  France. 
The  treaty  recognized  the  right  of  Great  Britain  to  capture  French 
property  in  American  vessels,  whilst  British  property  in  thesunie  situ- 
ation was  protected  by  our  previous  treaty  with  France,  and,  what  was 
worse,  the  acknowledgment  that  provisions  might  be  treated  as  contra- 
band, not  only  contradicted  all  our  principles,  but  subjected  the  United 
IStates  Government  to  a  charge  of  a  mean  couiuvauce  in  the  British 
effort  to  famish  France,  whiU;  securing  America,  from  pecuniary  loss." 

AdfiDin'  Gallatin,  158.     See  App.,  vol.  iii,  ij  UsOa. 

On  October  24, 1803,  Mr.  Jefferson  submitted  to  the  Senate  a  conven- 
tion, signed  on  May  12, 1803,  between  Lord  Uawkesbury  and  Mr  King, 
settling  tbe  nortbeasteru  and  northwestern  bountlaries.  The  Senate 
assented  to  this,  with  the  understanding  that  the  fifth  article,  provid- 
ing for  a  joint  survey  of  the  course  and  bearings  of  the  Upper  Missis- 
sippi be  thrown  out.  The  British  Government  did  not  concur,  and  in 
consequence  ratiticatious  were  not  exchanged.  This  convention,  with 
the  correspondence  preliminary  thereto,  is  given  in  2  Am.  St.  Pap.  {For. 
Rel),  382,  584  ff. 

As  to  this  cotivcution,  see  (liMasBioii  by  Mr.  Monroe,  minister  to  Eogland,  iu 
di«patrh  of  .It]ne3,  ie04.    3  Am.  St.  Tap.  (For.  R«?].),  KJ. 


I 

I 
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Many  of  the  informal  contidential  documents  connected  with  the  nego- 
tiations in  London  in  1806  are  among  the  Monroe  Papers  deposited  in  the 
Department  of  State.  These  papers  show  that  .Mr.  Fox,  who  took  the 
head  of  the  depaitment  of  foreign  affairs  on  the  accession,  after  Mr.  Pitt's 
death,  of  the  Fox-Grenvillo  nunistry  to  power,  showed  a  conciliatory  dis- 
position towards,  and  a  great  <lesire  to  effect  a  permanent  peace  with,  the 
United  States.  He  stated  at  the  outset  that  he  was  embarra.«*.sed  by  the 
recent  adoption  by  Congress  of  the  importation  act.  Mr.  Monroe  re- 
plied that  this  bill  hadpasstd  while  Mr.  Pitt  was  in  power,  and  when 
measures  antagoui.stic  to  the  United  States  were  passed  with  increasing 
rigor,  but  that  he  had  no  doubt  that,  if  a  more  liberal  course  was 
adopted  in  England,  Congress  would  recede  from  its  position  of  retalia- 
tion. Before,  however,negotiations  had  materially  advanced,  Mr.  Fox's 
illncsB  increased  so  far  as  to  make  his  withdrawal  from  active  business 
essential;  and  witli  this  withdrawal  <lepaited  the  hopes  of  Mr.  Mon- 
roe and  of  Mr.  I'irikney  of  tliat  bold  <'ouciliatory  action  by  the  ministry 
which  i*equire<l  the  aid  of  ^Ir.  Fox's  genius  and  generosity  to  secure  its 
ftdoptioQ.  Upon  Mr.  Fox's  iUness,  the  negotiation  on  the  British  side 
was  placed  in  the  hands  of  Lord  Auckland,  who.se  prior  associations 
involved  him  iu  Mr.  Pitt's  policy,  and  Lord  JUowick,  afterwards  Earl 
Gn>y,  who  .seeuis  to  have  left  the  lead  iu  the  correspondence  to  Lord 
AucUIaml.  The  position  taken  in  their  conferences  by  the  American 
envoys  was  that  iaipressment,  being  the  exercise  of  a  merely  municipal 
power,  could  not  be  enforced  extraterritorially.  Lord  Auckland,  on  the 
other  hand,  falling  back  on  the  doctrine  of  indissoluble  allegiance, 
urged  that  the  King  had  the  right  at  any  time  and  in  any  place  to  c^ll 
on  the  services  of  his  subjects  to  aid  him  in  war ;  and  that  neutral 
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merchant  sliips  were  Dot  to  be  regarded  as  neutral  territoiw  to  sucUJ 
an  extent  as  to  preclude  their  visitation  and  search  by  British  ottieerjij 
in  quest  of  British  subjects.     Backed  iu  this  position  by  the  Crown  hiwf 
officers,  the  British  comoiissiouers  declared  tbat  they  could  not  ast^ent 
to  a  solemn  surrender  of  this  right,  but  that  they  would  be  willing  toj 
discuss  any  coniproniise  by  which  the  matter  could  be  adjusted  8atiH<3 
factorily  to  both  nations.    Mr.  Monroe  suggested  that  the  Government 
of  the  United  States,  as  an  equivalent,  should  undertake  to  return  tc 
British  ships  all  sailors  who  had  deserted  from  such  ships.  The  counter 
project  of  the  British  commissioners  was  that  statutes  should  be  adopted] 
in  the  United  States  making  it  penal  for  United  States  otiicers  to  givtj| 
certificates  of  citizenship  to  British  subjects,  and  iu  Great  Britain  njak- 
ing  it  penal  for  British  oflkers  to  impress  citizens  of  the  United  States.) 
The  objeetion  to  [this  by  the  Amtrican  envoys,  an  objection  tli^»y  h««Id] 
to  lx>  insuperable,  was  that  it   prejudiced  more  or  less  senoiijisly  ihoj 
right  of  ex]>atriatiou.    The  British  commissioners  then  said  that  whit« 
not  prepared  explicitly  to  surrender  the  right  of  impressment,  reserv- 
ing the  question  for  future  discussion,  yet  that  there  should  bu  an 
understanding  between  the  Governments  that  this  prerogative  should, 
only  bo  exercised  on  the  most  extraordinary  contingencies;  that  in-l 
structions  should  be  given  to  British  commanders  to  act  with  the  ex- ^ 
tremest  caution  even  when  such  emergencies  should  occur ;  and  that 
prompt  re  dress  should  be  given  if  any  abuse  of  the  prerogative  should  i 
be  shown.  JMr.   Monroe  and  Mr.  Piukney  being,  by  this  suggestion,! 
left  in  a  position  of  either  disobeying  their  instructions  or  of  giving  up 
all  hopes  of  a  treaty,  determined  to  accept  the  treaty  with  this  modi- 
ticatiou,  though  with  a  hesitancy  and  distrust  which  is  abundantly  J 
evidenced  by  the  iirivate  correspondence  among  Mr.  Monroe's  papers.! 
The  linal  reason  on  their  part  was  that  if  they  erred  in  thus  acceptingj 
the  treaty,  the  error  could  be  readily  corrected  at  Washington  ;  it  they| 
erred  iu  rejecting  the  treaty  and  left  London,  the  error  was  irremiHiia- 
ble.     They  stated,  therefore,  to  the  British  commissioners  that  if  they' 
accepted  the  proposed  compromise  it  was  on  their  own  reponsibility, 
the  question  being  reserved  for  revision  at  Washington.     Ihe  British 
commissioners  on  their  part  conceded  to  American  vessels  the  right, 
denied  to  them   by  recent  rulings  in  the  admiralty  court,  of  carrying  j 
European  goods,  not  contraband  of  war,  to  any  belligerent  colony  not  J 
blockaded  by  British  ships,  provided  such  goods  were  American  prop-j 
erty,  and  had  previously  been  landed  in  the  United  States,  paying  aj 
duly  of  at  least  one  per  cent,  above  what  was  reminded  on  re  eipoita- 
tion.    The  produce  of  such  colonies  also,  by  the  same  proposal,  miyht,  I 
if  not  i'ontraband  of  war,  bo  brought  into  the  United  States,  and,  if) 
it  had  paitl  a  duty  of  two  per  cent,  above  drawback,  be  exported  toj 
European  belligerent  non-blockaded  ports. 

When  the  treaty  arrived  at  Washington  Mr.  Jefterson  was  for  a  time 
iu  doubt  as  to  he  position  to  take.    lie  had  been  vehemently  attacked] 
fur  his  peace  tendencies.*     His  associations,  either  personal  or  puhtjculj 

*  "  I  bave  be«n  for  a  long  time,"  said  Mr.  Qniacy,  tLon  t.ho  Iftadingrt^prmifintAtlvtt  ot 
New  Engluiid  federalism,  in  a  speecli  on  .Tannnry  19,  180P,  "n  dom  ol>- 
hna  been  doue  and  said  by  the  runjority  of  this  lloat«e,  and,  for  oue,  I  uii 
no  iusnit,  howovwr  gross,  offorod  lo  us  by  either  France  or  Great  Britnia,  could  ivtvtl 
this  mnjorily  into  a.  declaration  of  war.     To  as©  a  strong  but  eoniinou  -'xpToNion,  ih 
could  not  lie  kiiknd  into  imoh  declaration  by  cither  nation."    '  hcmA 

i4It.    gee,  fmt her,  a*  to  Mr.  Monro<^'s  ]Mi.vitii»ii,  .-irwl  nn  t«»  (hr  ne^d.  .lutiti 

titu»  ID  WaBliingion,  mitra,  $  107. 
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IukI  not  beeuwilli  the  shipping  interests,  and  for  this  very  reason  lie  lelt 
Limself  peculiarly  distrustful  of  any  measures  wliicli  miglit  sanction  a 
claim  so  odious  to  those  interests  as  was  tltut  of  impressment.  Before 
he  received  information  that  the  American  envoys  had  agreed  to  the 
treaty,  while  they  were  supposed  at  Washington  to  be  stiH  liesitatingas 
to  its  acceptance,  Mr.  Madison  wrote  to  them^  both  officially  and  conB- 
dentjally,  not  to  hazard  the  concession.  The  concession  was  made,  and 
Mr.  Madison's  private  correspondence  shows  how  reluctant  both  he  and 
Air.  Jeflerson  were  to  overrule  it.  Mr.  Jefi'erson,  in  his  subsequent  let- 
ters to  Mr.  Monroe,  speaks  of  bis  IJnal  non-acceptance  of  the  treaty  as 
an  act  ]ieculiarly  painful  to  himself.  No  one  can  study  Mr.  Monroe's 
nnpublislied  writings  without  seeing  that  the  scar  remained  with  him 
through  his  whole  life,  and  that  the  remembrance  of  his  action  in  1807 
in  agi't'cing  to  what  he  believed  to  be  the  dropping  of  impressment  by 
ignoring  it,  was  vivid  in  his  memory  when  he  sabmitted  to  the  same 
method  of  disposing  of  the  question  by  the  commissioners  at  Ghent  in 
1814.  But  there  is  this  distinction  :  in  1807  impressment  was  impliedly 
recognized  in  the  British  proposals  by  the  very  restri<;tions  placed  on  it. 
In  1814  it  was  dropped  out  of  sight. 

The  apparent  acquiescence  in  impressment  was  the  controlling  rea- 
son— aside  from  the  fact  that  the  treaty  was  in  coiiHict  with  instructions — 
in  Mr.  JetTcrson^s  mind  for  its  rejection.  It  was  said  at  the  time  that 
the  treaty  was  killed  by  Mr.  Madison  from  his  jealousy  of  Mr,  Monroe. 
The  corresiK>ridence,  unpiibbshcd  as  well  as  published,  of  Mr.  Jeflerson, 
Mr.  Madison,  and  Mr  Monrtw?  gives  no  trace  of  such  jealousy.  Mr.  Madi- 
son-s  letters  show  throughout  the  greatest  anxiety  that  Mr.  Monroe's 
mission  should  succeed.  Mr.  Jeflerson,  in  withhohling  the  treaty  from 
the  Senate,  followed,  as  the  papers  show,  his  own  counsels,  and  it  is 
impossible,  on  reading  the  correspondence,  not  to  see  that,  so  far  from 
desiring  to  injure  Mr.  Monroe  being  one  of  his  motives,  his  peculiar  af- 
fection for  Mr.,  Monroe  was  one  of  the  chief  grounds  for  his  hesitancy. 

Mr.  Jeflerson,  in  his  annual  message  in  October,  1807,  gave  the  follow- 
ing reasons  for  non-acceptance  of  the  treaty :  <*  Some  of  the  articles  might 
have  been  admitted  on  a  princiide  of  compromise,  but  others  were  too 
highly  disadvantageous;  and  no  sufllcient  provision  was  made  against 
the  jjrincijjal  source  of  the  contentions  and  collisions  which  were  con- 
staully  endangering  the  peace  of  the  two  nations." 

The  body  of  the  correspondence  between  Messrs.  Monroe  and  Pink- 
iiey,  ministers  to  London  in  1800,  with  the  British  ministry,  is,  with 
their  instructions,  on  file  in  the  Department  of  State.  A  portitm  of  it, 
however,  was  destroyed  with  other  papers  at  the  burning  of  Washing- 
ton by  the  British  in  1814,  The  gap  is  filled  in  part  from  the  private 
])aper8  of  Mr.  Madison  and  Mr.  Monroe,  now  deposited  in  the  Depart- 
ment, in  part  from  publications  at  the  time  made  bj  the  British  Gov- 
ernment, in  part  from  Congressional  publications  reprinted  in  3  Am, 
St.  Pap.  (For.  RcL),  119,  US  J, 

In  the  latter  work,  pp.  142, 100,  is  given  the  exposition  of  their  course 
by  Messrs.  I\Ionroe  and  Pinkney,  January  8  and  April  22,  25, 1807,  with 
Mr.  Madison's  replies.  As  this  correspondence  relates  to  questions  now 
finally  settled,  it  is  not  necessary  here  to  do  more  than  to  refer  to  it  by 
title.     Mr.  Monroe's  letter  to  the  Secretary  in  vinflication  of  the  treaty 

given  in  3  Am.  St.  Pap.  {For.  Rel.),  17;t.    The  question  is  also  dis- 
ed  in  2  Lyman's  Diplomacy  of  the  U.  S.,  ch.  i  j  and  see  supra^  §  131, 

I  to  treaty  making  power;  and  suproy  §  107,  as  to  personal  relations  of 
I  negotiators. 
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"  IVrmit  me  to  reiuivrk  that  you  are  under  a  mistake  in  suitposing 
that  tlie  treaty  coufluded  by  Messrs.  Monroe  autl  Piukuey  was  rejected 
because  it  did  uot  provide  that  free  sbips  sbould  make  free  goods.  It 
never  was  refjaired  nor  expected  tbat  sucb  a  stipulation  sbould  be  in- 
serted. As  to  deserting  seamen  you  will  find  tbat  Great  Britain  prac- 
tices against  us  the  principles  wo  assert  iigaiuat  her,  and  in  fact  goe^ 
further ;  tbat  we  have  always  been  ready  to  enter  into  a  convention  on 
that  subject,  founded  on  reciprocity;  and  tbat  the  documents,  long 
since  in  print,  show  that  we  are  willing,  on  the  subject  of  impressment. 
to  put  an  end  to  it,  by  an  arrangement  which  most  certainly  would  be 
better  for  the  British  navy  than  that  offensive  resource,  and  which 
might  be  so  managed  as  to  leave  both  parties  at  liberty  to  retain  their 
own  ideas  of  right.  Let  nie  add  that  the  accc]>taiice  of  that  would 
have  very  little  changed  the  actual  situation  of  things  with  tireat  Brit- 
ain. The  orders  in  council  would  not  have  been  prevented,  but  rather 
plaiM^d  ou  stronger  ground;  the  case  of  the  Chesapeake,  the  same  as 
it  is;  so  also  the  case  of  impressments  of  factitious  blockades,  etc.,  all, 
as  at  present,  pregnant  sources  of  contention  and  ill  humor. 

Prchidt'Kt  Miulison  lu  Mr,  J«»y  (tmofflcial),  Jan.  17,  1^10,    2  Motbson's  Writ- 
ings, 4C7, 

In  a  private  letter  from  Mr.  Jefferson  (rresideut)  to  Mr.  Monroe, 
March  29,  lSt)7,  ]\Ir.  Jeflerson,  commenting  on  the  con»luct  of  the  press 
in  reference  to  the  MouroePinkuey  ti*eaty  (which  ho  withheld  from  the 
Senate),  speaks  of  party  eObrts  '^  to  sow  tares  between  you  and  me, 
as  if  I  were  lending  a  hand  to  measures  unfriendly  to  any  views  which 
our  country  might  entertain  respecting  yon.  But  1  have  not  done  it 
(written  to  you  on  the  subject),  because  I  have  before  assured  you  lliat 
a  sense  of  duty,  as  well  as  of  delicacy,  would  prevent  inc  from  ever 
expressing  a  sentiment  ou  the  subject,  and  that  I  think  you  know  me 
well  enough  to  be  assured  I  shall  conscientiously  observe  the  line  of 
conduct  I  profess.  I  shall  receive  you  on  your  return  with  the  warm 
atfectiou  I  have  ever  entertained  for  you,  and  be  gratilied  if  1  cau  in 
any  way  avail  the  public  of  your  services."  In  a  private  letter  from 
Mr.  Jell'ersou  to  Mr.  Monroe,  April  11, 1808,  Mr.  Jellerson's  explanation 
of  bis  course  as  to  the  treaty,  and  as  to  his  relations  to  Mr.  Monroe, 
are  given  in  greater  detail. 

M8S.  Dopt.  of  St-ate. 

Among  the  Monroe  i)apers  in  the  Deparlnient  of  Stale  is  a  letter  from 
Mr.  Bowtloin,  of  February  li7, 1S07,  to  Mr.  Monroe,  expressing  a  genera] 
bur  qoablied  approval  of  the  treaty  just  negotiated  by  Messrs.  Monroe 
and  Finkney. 

The  subsequent  action  of  tlie  Uovernment  of  the  United  States,  in 
respect  to  Messrs.  Erskine  and  Jackson,  is  noticed  supra,  §§  84,  107. 

A  portion  of  the  correspondence  in  respect  to  JMr.  Hrskine's  mission 
in  1800  to  the  United  States  is  found  in  3  Am.  St.  Pap.  ( I'or.  Kel.),  300 j^. 

Aa  to  JackKon'i*  niiHsion,  soe  »upra,  $$  8-1,  107. 

The  correspondence  between  Mr.  Foster,  the  British  mfnister  at 
Washington,  and  Mr.  Monroe,  Secretary  of  State,  beginning  with  Mr, 

IOC 


CHAP.  VI.]      GREAT    BRITAIN:    TREATY   OP   OHENT,    1814.        [§  150<;. 

Fotiter*s  Ictttjr  of  credenue,  July  2,  1811,  and  continuing  during  Mr, 
Foster's  mission,  are  in  3  Am.  St.  Pap.  (For.  Kel.),  466  ff. 

{(i)   TRKATY  OF  GHENT  (ItiU). 
§   15t)C. 

In  a  letter  marked  *•  private,''  from  Mr.  Clay  to  Mr.  Monroe,  Secretary 
of  State,  dated  Dcrember  25,  1S14,  are  the  foHowin;^  nassatjes: 

*'Accordinjf  to  opinions  which  I  have  befoio  uomimmicuted  to  you, 
our  ne^otiatiun  has  terminated  in  a  treaty  of  peace,  which  was  fiijiueil 
yesterday.  The  terms  of  thi^  instrument  are  undoubtedly  not  such  an 
our  country  expecteil  at  tlie  eomuiencenieiit  of  the  war.  Jud^red  of, 
however,  by  the  actual  condition  of  thinju^'*,  so  far  a.s  it  is  known  to  us, 
they  cannot  be  prononncid  veiy  nutavorabtc.  \Vi>  lose  no  territory, 
1  think  no  honor.  If  we  lose  a  parlicalar  liberty  in  lisheries,  on  the  one 
hand  (which  may  be  doubted),  wc  gain,  on  the  other,  the  exemption  of 
the  navijiation  of  the  Missi-ssippi  from  IJritish  claims.  We  ;;aiu,  alno, 
the  right  of  exemption  from  the  Britinh  practice  of  treating  with  the 
Indians." 

An  exposition  by  Mr.  Galhitiu  of  his  views  prior  to  aasentiug  to  the 
treaty  of  Ghent  will  be  found  in  a  letter  to  Mr.  Monroe,  dated  at  Ghent, 
October  2(>,  1814,  to  be  found  in  the  Monroe  piijiers,  with  pencil  notes 
by  Mr.  Monroe. 

Mr.  J.  Q.  Adams's  diary  of  the  [leriod  of  the  Ghent  negotiations  gives 
a  narrative  oftho.se  negotiations,  which,  though  of  deep  interest,  i.s  af- 
fected by  bis  then  strong  antagonism  to  Mr.  Glay  and  to  Mr.  Russell, 
two  of  bis  colleagues. 

**  You  ask  me  what  I  think  of  the  correspondence  of  our  ministers  at 
Ghent.  I  think  very  well  of  it.  The  language,  though  sometimes 
heavy,  on  the  whole  is  at  least  as  good  as  that  of  their  opponents. 
Their  arguments  are  better  than  their  language.  In  argument  their 
superiority  is  manifest.  •  »  •  The  British  commissioners  must  be 
very  dull  men.  Their  introduction  of  Pitt's  letter  to  Stanley,  and  their 
reliance  on  it,  constituted  a  terrible  fanj!  pas,  of  which  our  ministers 
have  properly  availed  tliemselves.  in  the  whole  correspondence  our 
ministers  seem  to  have  been  entirely  collected  and  on  their  guard,  and 
what  is  equally  aatistactory  and  important,  they  have  firmly  maintained 
the  honor  and  dignity  of  the  country.*' 

Mr.  G.  W.  Hay  to  Mr.  Monroe,  Jan.  6,  1815.    Monroe  MSS.,  Dept.of  State. 

"I  have  no  doubt  that  the  British  commissioners  signed  the  treaty 
(if  it  be  signed)  under  an  expectation  that  Pakenhanj  was  in  jklsscs- 
sion  of  New  Orleans,  and  I  am  eqiually  eonlnlent,  from  the  tenor  uf  the 
diplomatic  correspondence,  that  New  Orleans  never  would  have  been 
restored  under  the  treatj*," 

,  G.  W.  Hay  to  Mr.  Monroe,  Feb.  15,  1615.  Monroe  MSS.,  Dcpt.  of  State. 
I  to  the  neg«ttiati()u  of  (be  treaty  the  following  unttionties  may  be  consulted : 
AdoiUH'ti  Life  of  Gallatiu,  511>  jT- !  Memoirs  of  JoLii  Qiiincy  Adatnn,  contain- 
ing bia  diary  (luriD<{  the  uegotiationa;  10  Jolui  AWuihh's  Works,  97, 1(N3, 129, 
131 ;  y  Am.  St.  Pap.  (For.  Rel.),  (595  /. ,-  7.^0  ^.  (4  ed.),  310;  Brit,  and  For. 
St.  Pap.  for  l«t>l-'-i-2,  vol.  9,  pp.  3(H).  ;>;J0. 6*ir>,  7.^3.  S'.ia. 
For  corre8|Kjnduiico  Iw^twtwu  Mr.  Clay  and  bis  colleayne?*  in  rpHpcct  to  tbo  nego- 
tiatious  at  Ghi-iii,  «p»*  Coltoa'8  Corrfspoudwuce  of  Clay,  28  ff. 
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English  adverse  critkisins  ou  thii  treaty  of  Gbeot  are  quoted  in  2 
Inpersoll's  Hist,  of  Late  War  (1st  seriefi),,  312,  chap.  xiii. 

A  review  by  Mr.  J.  Q.  Adams  of  the  action  of  the  coraiiiissioners  at 
Ghent  is  given  in  a  report  to  President  Monroe  of  May  3,  1822.  MSS. 
Report  Book. 

The  convention  with  Great  Britain,  under  the  mediation  of  Bussia, 
explanat<>ry  of  the  first  article  of  the  treaty  of  Ghent,  concerning  indem- 
nity for  shives  carried  from  the  United  States  by  the  British  forces  in 
1812,  as  submitted  to  the  Senate  on  Jan. 25, 1823,  is  in  Senate  Doc. 354, 
2d  sess.,  17th  Cong.;  5  Am.  St.  Pap.  (For,  Eel.),  2U. 

The  message  of  President  J.  Q.  Adams,  Mar.  8, 182G,  reciting  the 
award  of  the  Emperor  of  Kussia  on  the  questions  submitted  to  him,  is 
contaiued  iti  Lionse  Doc.  421,  If^th  Cong.,  let  sess.j  5  Am.  St.  Pap.  (For. 
Keh),  800. 

The  ri'port  oi'  the  House  Comraittee  on  tlio  Judiciary  on  claims  for 
indemuitication  nnder  the  first  article  of  the  treaty  of  Ghent,  is  given 
m  House  Doc.  478,  20th  Cong.,  1st  sess. ;  0  Am.  St,' Pa  p.  (For.  Kel.),  860, 

The  convention  under  mediation  of  Kussia,  explanatory  of  the  first* 
article  of  the  treaty  of  Client,  communicated  by  President  Slouroe  on 
-lanuary  25, 1823,  having  been  duly  ratiliedjso  that  the  legislation  con- 
sequent ou  it  could  take  place,  is  in  House  Doc  364,  17th  Cong.,  2d 
sesa.;  5  Am.  St.  Pup.  (For.  Rel.),  214. 

In  the  London  Quarterly  Review,  vol.  3,  p.  2SC,  as  noticed  in  a  letter  of 
Mr.  Gallatin  to  Mr.  E.  Everett,  of  August  G,  1S28  (2  Gallatin's  Writings, 
400),  the  treaty  of  Ghent  is  spoken  of  as  "That  precious  treaty,  wbicb 
gave  to  them  (the  tJnited  States)  all  that  they  asked,  and  much  nioro 
than  they  had  any  right  to  ex])ect." 

The  arbitration  of  the  King  of  the  Netberlauds,  under  the  fifth  ar- 
ticle of  the  treaty  of  Ghent,  is  discussed  in/ray  §  310. 

Under  the  decision  of  the  commissioners,  under  the  fourth  article  of 
the  treaty  of  Ghent,  the  small  island  called  Pope*s  Folly,  in  the  bay  of 
l*as8ama(]uoddy,  is  within  thejurisdictiou  of  the  United  States. 
An  open  boat  and  cargo,  Ware,  36. 

*'  On  the  1st  of  June,  1812,  President  Madison  transmitted  a  confiden- 
tial message  to  Congress  respecting  the  relations  with  Great  Britain. 
It  ended  without  recommending  any  particular  action.  It  was  received 
in  each  body  with  closed  doors.  In  the  Hiuise  it  was  considered  ou  the 
2d  and  3d  of  June  with  closed  doors.  On  the  3d,  Calhoun,  from  the  Com- 
mittee on  Foreign  Relations,  to  whom  it  had  been  referred,  reported  (the 
House  being  in  secret  session)  *that  after  the  exj>e.rieuce  wiiich  the 
United  States  have  had  of  the  great  injustice  of  the  British  Govern- 
ment towards  them,  exemplified  by  so  many  acts  of  violence  and  oppres- 
sion, it  will  be  more  diflBcnlt  to  justify  to  the  impartial  world  their  pa- 
tient forbearance,  than  the  measures  to  which  it  has  become  necessary 
to  resort  to  avcuge  tlie  wrongs  and  vindicate  the  rights  and  honor  of  tho 
nation.  •  •  •  The  period  has  now  arrived  w  hen  the  United  States 
must  support  their  character  and  station  among  the  nations  of  the  earth. 
•  •  •  More  than  seven  years  have  elapsed  since  the  comuieucement 
of  this  system  of  hostile  aggressions  by  the  British  Government  on  tho 
rights  and  interests  of  the  United  States.  •  •  •  As  early  as  18i»4 
the  minister  of  the  Uniled  States  at  London  was  instructed  to  invite 
the  British  Government  to  enter  into  a  negotiation  on  all  the  points  on 
which  a  collision  might  arise  between  the  two  countries  in  the  course 
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of  the  war,  aud  to  propose  to  it  au  arrangemeDt  of  their  clnims  on  fair 
find  reasonable  conditions.  The  invitation  was  accepted.  •  •  •  It 
was  at  this  time,  and  under  these  rireuiMstances,  that  an  attack  was 
made,  by  fiunnise,  upon  an  important  branch  of  the  American  commerce. 

•  •  •  The  commerce  on  which  Ihis  attack  was  so  unexpectedly  made 
was  that  between  the  United  States  and  the  colonies  of  France,  Spain, 
and  other  enemies  of  Great  Britain.  •  •  •  In  May,  180G,  the  whole 
coast  of  the  continent,  from  the  Elbe  to  Brest,  iuelusive,  was  declared 
to  be  in  a  state  of  blockade.  By  this  act  the  welt  established  [>rinci- 
pies  of  the  law  of  nations — principles  which  have  served  for  ages  as 
guides,  and  tixed  the  boundary  between  the  rights  of  iKdligerents  and 
neutrals — were  violated.  •  ♦  •  The  next  act  of  the  British  Govern- 
ment which  claims  oar  attention  is  the  order  of  council  of  January  7, 
1807,  by  which  neutral  powers  are  prohibited  fnuu  tradin;?  from  one 
|iort  to  another  of  France  or  her  allies,  or  any  other  country  with  wliieh 
Great  Britain  niiuht  not  freely  trade.  •  •  •  We  proceed  to  briuf* 
into  view  the  British  order  in  council  of  Kovember  11,  18(»7.  •  ■  • 
By  this  order  all  France  and  her  allies,  aud  every  other  country  at  war 
with  Great  Britain,  or  with  which  she  was  not  at  war,  from  which  the 
British  flag  was  excluded,  an<l  all  the  colonies  of  her  enemies,  were  sub- 
jected to  the  same  restrictions  as  if  they  were  acltially  blockaded  in  the 
most  strict  aud  rigorous  manner;  and  all  trade  in  articles,  the  produce 
and  manufacture  of  the  said  countries  and  colonies,  au<l  the  vessels  en- 
gaged in  it,  were  subject  to  capture  and  condemnation  as  lawful  prize. 

•  •  •  The  attempt  to  dismember  our  Union,  aud  overthrow  our  ex- 
cellent Constitution,  by  a  secret  mission,  the  object  of  which  was  to 
foment  discontent  aud  excite  insurrection  against  the  constituted  au- 
thorities and  laws  of  the  nation,  as  lately  disclosed  by  the  agent  em- 
l»loyed  in  it,  allbrds  full  proi>f  that  there  is  no  bound  to  the  hostility  of 
the  British  Government  against  the  United  States.  •  •  •  The  dates 
of  British  and  French  aggressions  are  well  known  to  the  world.  Their 
origin  and  progress  have  been  marked  by  too  wide  and  destructive  a 
waste  of  the  property  of  our  feHowcitizens  to  have  been  forgotten.  The 
decree  of  Berlin  of  November21, 1806,  was  the  tirst  aggression  of  France 
in  the  present  war.  Eighteen  months  had  then  elapsed  after  the  attack 
made  by  Great  Britain  on  our  neutral  trade  with  the  e()laiiies  of  France 
and  her  allies,  and  six  mouths  from  the  date  of  the  ivroclamatiou  of  May, 
18(MI.  •  •  •  From  this  review  of  the  multiplied  wrongs  of  the  Brit- 
ish Oovemraent,  since  the  commencement  of  the  present  war,  it  must 
be  evident  to  the  impartial  world  that  the  contest  which  is  now  forced 
on  the  United  States  is  radically  a  contest  for  their  sovereignty  and  in- 
dependence. •  •  •  Your  committee  I'ecommend  an  immediate  ai>- 
peal  to  arms,' 

"The  House  passed  a  bill  entitled  'Au  act  declaring  war  between 
Great  Britain  and  her  dependencies,  and  the  United  States  and  their 
Territories,^  and  on  the  oth  of  June  transmitted  it  to  the  Senate  with  a 
request  that  it  might  be  considered  confidentially-.  The  Senate  amended 
it  and  passed  it  as  amended  on  the  17th  of  June,  (hi  the  18th  of  June 
the  House  informed  the  Senate  that  the  amendments  were  concurred 
Id,  and  on  the  same  day  the  bill  was  signed  by  the  President  and  be- 
came a  law. 

'*By  the  11th  of  July  the  American  commissioners  had  notified  the 
Secretary  of  State  that  they  were  at  Ghent.  The  first  conference  was 
held  on  the  8th  of  August.  The  course  which  the  negotiations  took  may 
be  fonnd  detailed  in  Foreign  Relations,  folio,  vol.  3,  pages  695-748, 
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and  vol.  4j  pages  808-811.  TUo  British  couiiuisaioneis  brought  forward 
(1)  Impressraent;  (2)  Pacification  of  the  Indians  and  asftignraeut  of  a 
territory  to  them  to  be  taken  from  the  Territories  of  the  United  States, 
with  defined  boundaries;  (3)  Revision  of  the  boundary-line  between  the 
United  States  and  Great  Britain,  including  the  control  of  the  lakes  by 
(Ireat  Britain;  The  fisheries,  which  the  Americans  were  nob  to  be  per- 
mitted to  enjoy  without  an  equivalent.  The  American  commissioners 
brooglit  forward— (5)  Definition  of  a  blockade;  (0)  Claims  for  indemnity 
for  capture  and  seizure;  (7)  Other  points,  the  right  to  present  which 
were  reserved. 

"On  the  4th  of  October,  the  Secretary  of  State  sent  bis  last  instruc- 
tions to  the  commissioners;  *You  are  authorized,  should  you  find  it 
impracticable  to  make  an  arraugemeut  more  comforn^able  to  the  instrnc- 
tioDS  originally  jriven,  to  agree  to  the  status  quo  ante  helium  as  the  basis 
of  negotiation.  The  great  and  unforeseen  change  of  circumstances  par- 
ticnlarly  the  prospect  of  a  more  durable  state  of  peace  between  Great 
Britain  and  the  continental  powers  of  Europe,  and  of  security  to  onr 
maritime  rights,  Justify  this  change  of  our  ultimatum.  Our  right  to  the 
iisheries  to  the  Jul!  exterit  of  our  territory,  as  defined  by  the  treaty  of 
1783  with  Great  Britain,  and  those  of  subsequent  date  with  other  powers, 
and  to  trade  with  all  other  inde[)erident  nations,  are,  of  course,  not  to  be 
relinquished;  nor  is  anything  to  be  done  which  would  give  a  sanction 
to  the  British  ehiim  of  impressment  on  board  our  vessels,  or  to  that  of 
bloekadiuj;  without  the  actual  application  of  an  adequate  force.  With 
the.se  exi>lanatious  you  are  at  liberty  to  make  such  a  treaty  as  your  own 
judgments  shall  approve,  under  existing  circumstances,  subject  only  to 
the  usual  requisite  of  ratification  here.  It  is  important  to  the  United 
States  to  make  peace,  but  it  is  more  important  to  them  to  preserve  their 
rights  as  an  independent  nation,  which  will  in  no  event  be  surrendered.' 

"Under  these  instructions  the  trciity  was  concluded  on  the  24th  day 
of  December,  1814. 

"John  Quincy  Adams  was  appointed  minister  at  London  on  the  28th 
of  February,  1815.  Clay  and  Gallatin  also  went  there,  and  negotiations 
were  opened  for  a  commereiul  convention.  The  otlicial  conferences  be* 
gan  on  the  ISth  of  May,  1815.  Napoleon  having  meanwhile  returned 
from  Elba,  the  American  commissioners  endeavored  to  take  advantage 
of  the  situation  to  secure  stipulations  respecting  impressment  and  a 
definition  of  blockades.  The  discussions  were  prolonged  until  after  the 
battle  of  Waterloo.  No  such  provisions  were  obtained.  •  •  •  Diis* 
criminating  duties  collected  on  British  vessels,  after  it  wont  into  opera- 
tion, and  in  violation  of  its  provisions,  were  refunded  nnder  an  act  of 
Congress. 

"Among  the  subjects  discussed  by  the  commissioners  at  Ghent  was  the 
naval  force  to  be  maintained  on  the  lakes.  No  determination  was  come 
to,  but  soon  alter  the  peace  a  correspondence  began  which  ended  by  uu 
agreement  respecting  it  made  in  Washington,  which  was  submitted  to 
the  Senate  for  approval,  and,  when  approved,  was  proclaimed  by  Uie 
Bresident. 

"Some  steps  were  taken  in  the  treaty  of  Ghent  toward  adjusting  the 
disputed  bonndary  between  the  United  States  and  the  British  posses- 
sions. 

"The  fourth  article  provided  for  a  commission  to  tletermino  the  sov- 
ereignty over  the  islands  in  and  near  Bay.    The  ex- 
ecution of  this  provision  ami  the  con  <    ,                        MUg  to  it  will 
found  in  volume  4^  Foreign  Belations,  folio,  pages  171-173. 
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"The  fifth  article  provided  for  a  commission  to  deteniiiue  and  to  mark 
tlie  Ijouitdary  from  the  source  of  tlie  Saiut  Grois  to  the  river  Saint  Law- 
reiice  fcnlled  the  Iroquois  or  Cataraquj]  ou  the  4a{li  parallel.  This 
was  the  disputed  lino  which  Mr.  King's  treaty  aimeil  to  settle  in  1SU3. 
The  treaty  of  17S3  required  it  to  be  ruu  on  the  hi^jhlands  which  divide  the 
rivers  tbnt  empty  themselves  into  the  river  Saint  Lawrence  from  those 
which  fall  into  the  Atlantic  Ocean.  Great  Britain  contended  that  it 
sliotild  be  run  ujion  the  hig^hlaiid.s  to  the  south  of  the  Saint  John's;  but 
Ibat  line  of  highhmds  tamed  no  water  into  the  Saint  Lawrence.  The 
United  States  contended  that  it:  should  be  run  on  the  highlands  to  the 
north  of  that  river— that  beinp^  tbe  only  watershed  tliut  turned  its 
northern  waters  into  the  Saint  Lawrence,  and  its  southern  waters  into 
the  Atlantic,  alt  lion  gh  through  the  Bay  of  Fundy.  The  commission  nn- 
der  the  treaty  of  Ghent  disagreed  in  opinion  and  made  separate  reports 
to  their  Governments.  The  subject,  which  afterwards  became  known, 
diplomatically,  as  tlie  northeastern  boundary  qtiestion,  was,  in  1827, 
referred  to  the  decision  of  the  King  of  the  Netherlands;  but  his  award 
was  satisfactory  to  neither  party,  and  was  rejected  by  both.  Nego- 
tiations were  from  time  to  time  resumed,  but  they  proved  fruitless 
until  the  treaty  of  1842,  when  by  mutual  consent  the  present  line  was 
established.  For  a  complete  review  of  the  negotiations,  see  Mr.  Weh- 
Bter's  speech  in  the  Senate,  April  Vt  and  7,  184(3,  and  the  messages  and 
correspondence  there  referred  to. 

*' The  sixth  and  seventh  articles  of  the  treaty  of  Ghent  provided  for 
a  commission  to  determine  and  mark  the  boniidary  from  the  4r»th  parallel 
ou  the  Saint  Lawrence  to  the  northwestennnost  iH>iut  of  the  Lake  of  the 
Woods.  This  commission  was  duly  appointed,  and  in  1822  reported  its 
work  respecting  so  much  of  the  boundary  as  was  referred  to  in  the  Cth 
article,  viz,  from  the  4i>th  parallel  on  the  Saint  Lawrence  to  the  water 
communication  between  Lake  Huron  and  Lake  Superior.  The  line  in- 
dicated by  the  seventh  article  was  affected  by  the  provisions  of  the 
second  article  of  the  convention  of  1818.  This  was  also  marked;  but 
the  line  as  marked  was  changed  in  part  by  the  provisions  of  the  second 
article  of  the  treaty  of  1842." 
Mr.  .T.  C.  11.  Davis.  Notes.  &o. 

(e)  COXVENTIONS  OF  1815,  1818. 

1 150i. 

The  commercial  convention  signed  ou  July  3, 1815,  with  "  the  dcclanv 
tiou  with  which  it  is  the  intention  of  the  British  Government  to  accom- 
pany the  exchange  of  the  ratifications,^  is  given,  as  submitteil  by  Pres- 
ident Madison  to  the  Senate  on  December  C,  1815,  in  4  Am.  St.  I*ap.  (For. 
Bel.),  7.  This  is  accompanied  by  notes  from  the  American  negotiators 
to  the  Secretary  of  State,  dated  Jjondou,  May  IS,  July  3,  1815,  giving 
the  details  of  the  negotiation. 

rresidcnt  J.  Q.  Adams's  message  of  December  12, 1827,  transmitting 
couvenlions  with  Great  Britain  tor  continuing  in  force  the  commercial 
convention  of  July  3,  1815,  the  third  article  cf  the  convention  of  Oc- 
tober 20, 1818,  and  for  the  reference  to  a  friendly  sovereign  of  the  points 
of  diil'erence  na  to  the  northeastern  boundary  of  the  United  States,  is 
in  Senate  Ex.  Doc.  458,  20th  Cong.,  1st  sess.j  0  Am. St.  Pap.  (For.  Bel.), 
639. 

Aa  to  meaning  of  "Jnst  indemnity"  in  the  5th  artiole  of  the  convention  of  1818, 
e«e  opinion  of  Mr.  Wirt,  1826,  oiled,  infra,  $  2S1. 
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The  firiit  article  of  the  treaty  of  1815,  providing  for  mutual  freedoiu 
aiul  liberty  of  commerce,  cannot  be  construed  to  imply  an  obligation  to 
protect  the  rights  of  foreign  owners  of  slaves  bronglit  to  our  shores 
seamen. 

2  0p,,47ri,TtLuej,  1831. 

As  to  fishericsj  eee  infra,  $  301 JT. 

**The  rights  of  the  United  States  iti  the  British  fisheries  were  not 
referred  to  in  the  treaty  of  Ghent,  and  a  coutrovervsy  speedily  arose  on 
the  British  claim  to  exchidc  American  fisherman  from  the  inshore 
lisheries.  The  diplomatic  circumstances  which  led  to  the  conclusion 
of  that  ]>art  of  the  convention  of  ISIS  which  relates  to  the  fisheries 
have  been  rel'erred  to  iu  tlie  introductory  note.  The  correspondence  re- 
lating to  it  will  be  found  in  the  4th  volume  of  the  Folio  Foreign  Re- 
lations, pages  348-407.  See  also  the  papers  Kubniittt'd  to  the  Senate 
with  the  treaty  of  1871,  pages  35-50.  Tiio  subject  has  been  often  di.s- 
cussed  in  Congress.  The  debate  in  the  Senate  in  the  year  1852  pre- 
sents a  thorough  discussion  of  the  merits." 

Mr.  J.  C.  B.  Dnvia,  Notea,  Ac.     See  infra,  H  301  ff. 

The  effect  of  the  treaty  of  1818  is  to  reaffirm  the  right  of  the  United 

States  to  the  enjoyment  of  the  North  Eastern  fisheries,  subject  to  cer- 
tain renunciations.     {Infra^  §§  301  f.) 

**  It  was  contended  by  the  United  States,  and  denied  by  Great  Brit- 
ain, that  the  provision  of  the  first  article  of  the  treaty  of  Ghent  re- 
quired the  latter  to  make  restitution  or  compensation  for  slaves,  who, 
at  the  date  of  the  ratification,  were  in  any  place  that  was  to  bo  re- 
stored fo  the  United  States,  and  who  were  not.  delivered  up  with  the 
territory.  The  parties  being  unable  to  agree,  it  was  provided  in  the 
convLMitiou  of  1818  that  this  question  should  be  referred  to  some  friend- 
ly snvereigu  or  state;  and  iu  1822  it  was  referred  to  the  decision  of 
the  Emperor  of  llussia,  who  rendered  an  award  iu  favor  of  the  United 
States.  A  joint  commission  was  then  appointed  lo  ascertain  the  claim- 
ants  and  the  amount  of  their  claims  under  this  award.  Lan^don  Clieves 
was  the  American  commissioner,  George  Jackson,  the  British.  Their 
proceedings,  which  commenced  August  25,  1823,  were  terminated  in 
December,  1825,  by  *a  most  extraordiuaiy  refusal  of  Mr.  Jackson  to 
execute  the  5th  article  of  the  convention*  •  •  •  This  malforma- 
tion of  the  tribunal  could  only  tjave  been  remedied  by  a  spirit  of  mu- 
tual concession  an<l  accommodation  between  its  component  members. 
Such  a  spirit  has,  unfortunately,  not  been  eviuced  in  the  course  of  its 
jiroceedings  by  3Ir.  Jackson.*  Tlic  whole  question  was  settled  by  the 
two  Governments  by  a  convention  on  the  TMh  November,  182(i,  pro- 
viding for  the  payment  of  an  agreed  sum.     (See  infra  §  221.) 

*^The  nndetermined  boundary-line  between  (he  old  province  of  Lou- 
isiana and  the  British  American  possessions,  the  provisions  concerning 
which  defeated  Kufus  King's  treaty  of  1803,  presented  itself  again 
after  the  peace  of  1814.  It  was  settled,  temporarily,  iu  the  treaty  of 
1818,  by  agreeing  that  the  49th  ijarallel  should  be  the  boundary  from 
the  Lake  of  the  Woods  to  the  Rocky  Mountains,  and  that  the  territory 
west  of  the  Kocky  Mountains  should  be  occupied  jointly  for  the  term 
of  ten  years.  Fort  George,  on  the  Columbia  liiver,  whit-h  had  been 
withheld  from  the  United  States,  in  admitted  violation  of  the  provis- 
ions of  the  treaty  of  Ghent,  was  only  then  formally  restored  to  them. 
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»*  Kegotiations  were  opened  at  Loudon  io  1823,  on  Ibe  motion  of  the 
United  States,  for  Bettling  this  boundary,  but  tliey  came  *  to  a  close 
•  •  •  without  any  treaty  or  other  engagement  liaving  been  con- 
cluded.' The  British  pJeuipotentiaries  proposed  *  the  49lh  parallel  to 
the  point  where  it  strikes  the  northernmost  branch  of  the  Columbia 
and  thence  down  along  the  middle  of  the  Colnmbiii  to  the  Pacific 
Ocean.'  Itush,  on  hie  own  motion,  refused  this,  and  proponed  tlic 
49th  parallel  to  the  Pacific.  The  British  plenipotentiaries  rejected  this 
and  made  no  new  proposal  iu  return." 

Hr.  J.  C.  B.  Davis,  Notes,  &e. 

"  In  1820  negotiations  were  resumed  on  theeuggestious  of  the  British 
Government,  Canning  inquired  oCRufusKing^theu  minister  at  London, 
whether  he  was  provided  with  instructions  for  their  resamption.  King-» 
who  was  about  leaving  London,  answered  that  ho  had  been  awaiting 
special  instructions,  and  transmitted  the correKpoudenceto Washington. 
Clay,  then  Secretary  of  State,  instructed  Gallatin,  King*8  successor,  that 
the  President  coiilcl  not  consent  that  the  boundary  should  be  south  of 
490.  Gallatin  attorapted  to  conclude  a  convention  on  that  basis,  but 
the  attempt  proved  fruitless,  and  the  negotiations  terminated  August 
0,  1827,  by  an  indelinite  extension  of  the  joint  occupation,  subject  to  its 
termination  on  twelve  months'  notice  by  either  party. 

"This  state  of  thiugg  was  ended  by  the  passage  of  a  resolution  in 
Congress,  April  27,  184G,  authorizing  the  President,  'at  his  discretion, 
to  give  to  the  Government;  of  Great  Britain  the  notice  required  •  •  • 
for  the  abrogation  of  the  convention.' 

"  On  the  15th  of  the  following  June  a  treaty  was  concluded  at  Wash- 
ington, in  which  it  was  provided  that  the  49th  parallel  should  bo  the 
boundary,  *  to  the  middle  of  the  channel  which  separates  tlie  continent 
from  Vancouver's  Island,  and  thence  southerly,  through  the  middle  of 
said  channel  and  of  Fuca  Straits,  to  the  Pacific  Ocean.'  The  debates 
iu  Congress  on  these  subjects  will  be  found  iu  the  Globe  and  appendix 
lor  the  1st  sess.  29th  Cong.  The  motives  and  i)urposes  of  the  Unitinl 
States  in  making  this  settlement  are  set  forth  in  the  confldeutial  docu- 
ment already  referred  to,  submitted  to  the  Senate  with  the  treaty  of 
1871.  They  were  '  so  far  to  depart  from  the  49th  parallel  us  to  Icavo 
the  whole  of  Quadra  and  Vancouver's  Island  to  England.'  What  the 
British  ministry  intended  was  stated  by  Sir  Kobert  iVel  in  the  House 
of  Commons  on  the  20th  of  June,  184G.  '  That  which  we  proposed  is  the 
coutinnatiofi  of  the  40th  paraUel  of  Lititude  till  it  strikes  the  Straits  of 
Fuca;  that  that  parallel  should  not  be  continued  as  a  boundary  across 
Vancouver's  Isluud,  thus  depriving  us  of  a  part  of  Vancouver's  Island, 
but  that  the  middle  of  the  channel  shall  bo  the  future  boundary,  thus 
leaving  us  iu  possession  of  the  whole  of  Vancouver's  Ishiml.'  It  is  difli- 
cult  to  .see  the  diflerence  between  these  two  propositions.  Lord  Palmer- 
ston,  however,  laid  claim  to  run  the  boundary  through  the  Roaario 
Straits,  and  to  embrace  within  British  sovereignty  an  archipelago  of 
islands,  instead  of  Vancouver's  Island  only.  The  question  remained 
open  until  it  was  settled  by  a  provision  in  the  treaty  of  1871,  referring 
it  to  the  Emperor  of  Germany  to  decide  whether  the  llosario  Straits  or 
the  Canal  dc  llaro  was  the  channel  through  the  middle  of  which  the 
line  should  be  run  according  to  the  true  interpretation  of  the  treaty  of 
1840.  The  decision  was  in  favor  of  the  Haro  Channel  and  of  tlie  claims 
of  the  United  States. 
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"  111  the  year  1827  tbc  commercial  couventiou  of  1815,  wLicli  liad  been 
leiicwed  and  extCDdec!  in  ISIS,  was  apiiii  reuewed-  Tlie  Unitrd States 
struggled  for  more  liberal  agreement.s  and  for  a  more  liberal  interpreta- 
tiou  of  the  cxistiDg  agreement,  but  could  secure  iieitlter. 

*«  Incllectoal  efforts  were  also  made  on  both  sides  for  the  coDclasion 
of  a  treaty  for  the  suppression  of  the  African  slave  tra<]e.  The  consti- 
tutional assent  of  the  Senate  could  not  be  obtained  to  a  jjrovision  au- 
thorizing a  search  of  American  vessels  oft'  the  coasts  of  ihe  United 
States.  No  treaty  arrangement  was  oomo  to  on  this  subject  until  the 
treaty  of  1842,  negotiated  by  Mr,  Webster  and  Lord  AKhburton,  which 
has  already  been  referred  to  in  connection  with  the  northeastern  and 
northern  boundaries,  and  in  the  introductory  note  in  connection  with 
extradition.  The  United  States  has  also  made  like  iiiefiectnal  efiorts 
to  secure  a  treaty  for  the  mutual  surrender  of  fugitive  slaves.  The  do- 
bates  in  Congress  on  the  treaty  of  1842  have  already  been  referred  to ; 
the  correspondence  connected  with  it  will  be  found  in  Uouso  Ex.  Doc, 
2,  27  th  Coug.,  3d  sess, 

'*  In  that  treaty  with  Great  Britain  (of  1815)  it  was  for  the  lirst  time 
agreed  that  no  higher  or  other  duties  or  charges  should  be  imposed  in 
any  of  the  ports  of  the  United  States  on  vessels  of  another  power  than 
those  payable  in  the  same  ports  by  vessels  of  the  United  States;  that 
the  same  duties  should  be  paid  on  the  iinportalion  into  the  United  State* 
of  any  articles  the  growth,  produce,  or  manufacture  of  a  foreign  power, 
whether  such  importation  should  be  made  in  vessels  of  the  United  States 
or  in  vessels  of  that  power,  and  that  in  all  cases  where  drawbacks  were 
iir  might  bo  allowed  upon  the  re-exportation  of  any  goods  the  growth, 
produce,  or  manufacture  of  either  country  respectively,  the  amount  of 
the  drawback  should  be  the  same,  whether  the  goods  should  have  been 
imported  in  American  vessels  or  in  vessels  of  the  foreign  ]iower.  How 
frequently  these  principles  have  since  been  recognized  in  treaties  of 
the  United  States,  an  examination  of  the  index  following  these  notes 
will  show." 

Ibid. 

Several  reports  of  Secretaries  as  to  jireseut  British  armaments  on  the 
lakes,  in  connecti(>n  with  the  treaty  of  1817  as  to  such  force,  are  in  House 
Ex.  Doc.  163,  26th  Cong.,  1st  sess. 

The  negotiations  prior  to  tliC  convention  signed  at  Loudon  October 
20,  1818,  as  submitted  to  the  Senate  Dccemlier  2I>,  1818,  are  in  Senate 
Doc.  300,  2d  Cong.,  2d  sess. ;  4  Am.  St.  Pap.  (For.  Kel.),  ^48, 

In  the  Brit,  and  For.  St.  Tap.  for  1818-'19  (vol.  0,  mjf.)  will  be  foun<l 
the  pnK'cedings  of  the  commissioners  by  whom  flic  treaty  of  1818  was 
negotiated. 

The  correspondence  in  1822-'23  between  the  United  States  and  Great 
Britain  as  to  the  territory  west  of  the  liocky  Mountains  will  be  found 
in  ITonse  Doc.  10£>,  20th  Coug.,  1st  sess. 

I'resident  J.  Q.  Adams's  message  of  May  19, 1828,  containing  the  con- 
vention with  Great  Britain  of  August  G  and  September  20, 1827,  ratified 
April  2,  1828,  is  in  House  Doc.  402,  20th  Cong.,  1st  se*s. ;  C  Am.  St. 
Pap.  (For.  Bel.),  990. 

By  article  .3  of  the  convention  with  Great  Britain  of  1818  it  was 
agreed  that  the  Oregon  Territory  should  '*  bo  free  and  ojicn  to  the  ves- 
sels, citizens,  and  subjects  of  the  two  powers,  which  convention  was 
continued  in  force  until  the  convention  of  1840.     ft  has  been  held  that 
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during  the  period  of  such  joint  occupation,  the  coautry,  as  to  British 
subjects  theieiu,  was  British  soil,  and  subject  to  the  jurisdiction  of  the 
King  of  Great  Britain  ;  but,  as  to  the  citizens  of  the  United  States,  it 
was  American  soil,  and  subject  to  tlie  jurisdiction  of  the  United  States; 
and  that  a  child  born  in  such  Territory  in  1823  of  Britisb  subjects,  was 
born  in  the  allegiance  of  the  King  of  Great  Britain,  and  not  in  that 
of  the  United  States. 

McKay  v.  Catupbcll,  2  Sawyer,  118.     s...  i,«  io  this  case  infra,  ^^  ISl,  191. 


(/)   ASHBUKTOS   TREATY  (1842). 

§  150c. 

A  review  and  analysis  of  the  correspondence  between  Mr.  "Webster 
and  General  Cass  in  reference  to  the  Asliburtoa  treaty,  is  given  in  2 
Curtis's  Life  of  Webster,  181^.  The  portions  of  Mr,  Webster's  letters 
iu  this  discussion  which  rehite  to  the  right  of  search  and  impressment 
are  given  i»/ra,  §§  327,  331.^'.;  those  relauiig  to  the  Caroline  and  Mc- 
Leod  cases,  «wjjra,  §§  21,  50a  ff.  The  correspoudeuce  relative  to  the 
northeastern  boundary  is  here  omitted,  as  it  in  tLie  main  involves  con- 
crete rulings  which  arc  not  liliely  to  be  taken  as  precedents.  The  ex- 
tradition features  of  the  treaty  are  discussed  infra,  §§  IGd  f.  The  de- 
tailed action  of  the  Senate  in  respect  to  the  treaty  does  not  fall  within 
the  range  of  this  woik,  as  it  is  part  of  the  history  of  the  times  and  gener- 
ally accessible  as  such  to  students  in  this  country. 

Mr.  Webster's  correspondence  on  tbe  subject  is  in  2  Webster's  Works, 
640,  58(i;  5  «7/i't?,  98 ;  G  ibid,  271,  273,  29i5,  Sl'O,  328.  His  speech  in 
defense  of  the  treaty  is  given  in  full,  in  5  Webster's  Works,  78^^. 

The  correspondence  with  Great  Britain  in  1830,  relative  to  the  north- 
eastern boundary  of  the  United  States,  is  in  the  Brit,  and  For.  St.  Pap. 
forl833-'34,vol.22,770j  1835-'30,  vol.  24,  11G6;  830-'37,  vol.  25,901. 

"There  is  a  very  general  feeling  of  satisfaction  at  the  termination  of 
the  boundary  dispute  with  the  Americans,  and  it  will  be  impossil»]t>  for 
Palmerston,  who  is  ready  to  find  fault  with  everything  the  foreign  office 
does,  to  carry  public  opinion  with  him  in  attacking  this  settlement. 
He  showed  his  disposition  in  a  conversation  he  had  lately  with  M.  de 
Bacourt  (just  come  over  from  America),  to  wliom  he  sai<l  that  wo  had 
made  very  important  concessions.  But  Charles  Buller,  who  was  with 
me  when  M.  de  Bacourt  told  nio  this,  said  he  for  one  would  detciid  Lord 
Ashburton-s  treaty,  let  Palmerston  say  what  he  would.  He  never  would 
qnarrel  with  any  tolerable  arrangement  of  such  a  ^piestion  as  that.  1 
heard  yesterday  a  curious  thing  relating  to  this  matter.  Lemon,  of  the 
stato  paper  office,  cjilled  on  me,  and  told  me  that  aboui  three  months 
ago  (hey  were  employed  by  the  foreign  ortke  in  searching  for  documents 
relating  to  the  original  discussions  on  the  boundary  question.  There 
was  a  great  deal  of  correspondence,  much  of  which  was  copied  for  lue 
use  of  Government.  While  thus  occupied,  he  recollected  Jhat  there  was 
an  old  njap  of  Korth  America,  whicli  had  been  lying  neglec*^ed  and 
tossed  about  the  office  for  the  last  twenty-five  years,  and  he  determined 
to  examine  this  map.  He  did  so,  and  discovered  a  faint  red  line  drawn 
all  across  certain  parts  of  it,  together  with  several  pencil  lines  drawn 
in  parallels  to  the  red  line  above  and  below  it.  It  immediately  occurred 
to  him  that  this  was  the  original  map  supposed  lo  be  lost  {for  it  never 
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could  be  fouud),  which  was  used  for  markinif  and  settling  tbebouudiuy 
«iaestion,  and  lie  gave  notice  to  the  foreign  office  of  what  he  had  dis 
covered.  The  map  was  immediately  sent  for  and  examined  by  the 
Cabinet,  who  deemed  it  of  such  importance  that  they  ordered  it  to  be 
instantly  locked  np,  and  that  nobody  should  have  access  to  it  First, 
however,  they  sent  for  the  moat  eminent  and  experienced  men  in  this 
line  of  business,  Arrowsmith  and  two  others,  and  desired  them  to  ex- 
amine closely  this  map  and  report  their  opinions,  separately  and  with- 
out concert,  upon  certain  questions  wbich  were  submitted  to  them. 
These  related  principally  to  the  antiquity  of  the  red  and  pencil  lines, 
and  whether  the  latter  had  boon  made  before  or  after  the  former.  They 
all  agreed  as  to  the  age  of  the  lines,  and  thej'  proved  that  the  pencil 
marks  had  been  made  subsequently  to  the  red  litie.  I  forget  the  other 
particolars,  but  so  much  importance  was  attached  to  the  discovery  of 
this  map,  which  was  without  donbt  the  original,  that  an  exact  account 
of  its  lines  and  marks  was  made  out  for  Lord  Ashburton,  and  a  mes- 
senger dispatched  to  Portsmouth  with  orders  to  lay  his  hands  on  the 
first  Government  steamer  he  could  find,  no  matter  what  her  destination 
or  purpose,  and  to  go  off"  to  America  forthwith.  As  soon  afterward  as 
possible  the  boundary  question  was  settled,  and  it  is  certainly  reasona- 
ble to  snyvpose  that  this  discovery  had  an  important  eflect  upon  the 
decision.^ 

Greville^s  MymoirB,  Sisph.  11,  1842,  vul,  1,  "M  ser. 

To  this  passage  is  appended  the  following  note : 

'*  The  treaty  signed  at  Washington  on  August  0, 1842,  by  Lord  Ash- 
burton and  Mr.  Webster,  settled  the  disputed  question  of  the  northeast 
bounttary  between  Canada  and  the  State  of  Maine^  and  terminated 
some  other  ditlerences  between  Great  Britain  and  the  United  States. 
It  was  denounced  by  Lord  Palmerston  as  *  a  capitulation/ but  generally 
accepted  and  npplaurled  by  both  nations." 

"Palmerston  complains  that  our  foreign  affairs  are  all  mismanaged 
from  first  to  last,  and  that  ice  give  vp  evert/thhff;  universal  concession 
ihe  rule  of  action,  and  that  there  can  be  no  ditliculty  in  nettling  qnes- 
tions  if  we  yield  all  that  is  in  dispute.  lie  is  particularly  dissatisfied 
with  the  boundary  treaty,  in  which  he  says  we  have  been  overreached 
by  the  Americans;  that  Lord  Ashburton  was  a  very  unfit  man  to  send 
there,  having  an  American  bias,  besides  a  want  of  firmness  in  his  char- 
acter, lie  thinks  the  territorial  concessions  we  havo  made  very  objec- 
tionable and  quite  unnecessary,  and  that  we  had  already  proved  our 
right  to  the  disputed  land  ;  that  since  the  King  of  UoUaud's  award 
evidence  (which  was  tlien  wanting)  has  been  adduced  which  clearly 
establishes  our  rights,  it  is  evident  that  he  means  to  fall  foul  of  thi« 
arrangement  upon  the  tirst  suitable  occasion.'^ 

Orcvnii''**  Mouioire,  Sept,  17,  18-12,  vol.  1,  2d  ner. 

"On  Sunday  morning  I  called  on  Lord  John  Russell,  and  we  had  an 
argument  about  Lord  Ashburton  and  his  treaty,  which  he  abused 
very  niundly,  saying  all  that  I  had  brfore  heard  of  his  writing  to  his 
l>ro*ther  against  it,  but  still  owning  that  it  was  not  very  injurious.  I 
have  a  great  respect  lor  Lord  John,  who  is  very  honest  and  clover,  but 
in  this  matter  ho  talks  great  nonsense.  PalnuTston  is  much  more  con- 
aistent,  and  takes  a  clear  and  broad  view  of  it.  He  says,  'We  are  all 
ill  the  right,  and  the  Americans  all  in  the  wrong.    Never  give  up  any- 
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thing,  insist  on  liaviug  the  thing  fictlled  in  your  own  way,  and  if  they 
won't  consent,  let  it  remain  unsettled.'  But  Lord  John  merely  suys 
you  might  have  got  better  terms  if  you  had  held  out  for  themj  that  he 
thinks  Lord  Aberdeen  and  Mr.  Everett  would  have  arranged  it  hero 
more  favorably  for  us  than  Lord  Ashburton  did  there;  that  If  Lord 
Aberdeen  had  proposed  such  and  sneh  teruia  to  Mr.  Everett  ihey  would 
have  been  agreed  to  in  America, and  that  Lonl  Ashburton  gave  up  cer- 
tain things  for  which  he  did  not'olitaiu  a  just  equivalent — all  of  which 
is  mere  gratnitous  assumption,  and  may  be  true  or  may  be  false.  How- 
ever, he  owned  that  the  public  was  disposed  to  be  satisfied  with  the 
treaty,  and  he  did  not  deny  my  assertion  tliat  Palmerston  had  com- 
mitted a  blunder  in  attacking  it  with  such  violence." 

Groville's  Memoira,  Nov.  27,  1342,  vol.  1,  2d  ser. 

^'A  great  sensation  has  been  made  here  by  the  jmblication  of  the 
proceedings  in  the  secret  session  of  the  Senate  at  Washington  when  the 
treaty  was  ratified.  This  brought  out  the  evidence  of  Jared  Sparks, 
who  told  them  of  Franklin's  letter  to  Yergennes,  and  of  the  existence 
of  the  map  ho  had  marked,  with  a  bniiudary  line  corresponding  pre- 
cisely with  our  claim.  People  cry  out  lustily  against  Webster  for  hav- 
ing taken  us  in,  but  I  do  not  tbink  with  much  reason.  Lord  Ashbur- 
ton told  me  it  was  very  fortunate  that  this  map  and  letter  did  not  turn 
up  in  the  course  of  his  negotiation,  for,  if  they  had,  there  would  have 
been  no  treaty  at  all,  and  eventually  a  scramble,  a  seuflie,  and  proba- 
bly a  war.  2*Jothing,  he  said,  would  ever  have  induced  the  Americans 
to  accept  our  lino  and  admit  our  claim,  and,  with  this  evidence  in  our 
favor,  it  would  have  been  impossible  for  us  to  have  conceded  what  we 
did,  or  anything  like  it.  He  never  would  have  done  so,  and  the  matter 
must  have  remained  unsettled,  and  after  all,  he  said,  it  was  a  dispute 
de  lana  caprina^  for  the  whole  territory  we  were  wrangling  about  was 
worth  nothing,  so  that  it  is  just  as  well  the  discovery  was  not  made  by 
ns.  At  the  same  time,  our  successive  Governments  are  much  to  blame 
in  not  having  ransacked  the  archives  at  Paris,  for  they  could  certainly 
have  done  for  a  public  object  what  Jared  Si)ark8  did  for  a  private  one, 
and  a  little  trouble  woiiM  Iimvc  put  them  in  possession  of  whatever  that 
repository  contained.-' 

Grevillc^fl  Memoirs,  Feb. '.»,  It^;?,  vol.  l,2d  ser. 

<*  The  loose  nomenclature  adopted  in  that  treaty  [that  of  178.3  between 
the  United  States  and  Great  Britain]  in  the  attempt  to  define  the 
boundaries  of  the  United  States  and  British  jjossessions  was  the  cause 
of  all  the  subsequent  bickerings  and  angry  feeling.  The  'northwest 
angle'  of  Nova  Scotia  was  referred  to,  but  there  was  ample  room  for 
endless  diflVreuce  of  opinion  as  to  what  was  the  northwest  angle.  The 
'highlands^  which  divide  certain  rivers  were  mentioned,  but  no  on©  couhl 
decide  where  they  were.  In  1833  the  arbitration  of  the  King  of  Hol- 
land was  sought,  and  the  decision,  as  usual  in  foreign  arbitrations, 
went  much  against  England.  About  two-thirds  of  the  disputed  terri- 
tory were  given  to  the  United  States;  yet  England  would  have  consid 
4*red[  herself  bound  by  the  award  had  not  the  United  States  rejected  it. 
•  •  •  At  last,  in  1842,  Lord  Ashburton  was  requested  to  go  to 
Washington  for  tlie  purpose  of  making  a  new  treaty,  and  he  succeeded 
in  his  mi.s.siou  so  far  as  signing  a  treaty  was  concerned,  but  to  this  hour 
the  people  on  the  Canadian  side  consider  that  Lord  Ashburton  per- 
mitted himself  to  bo  fUiped,  and  that  their  interests  were  in  consequonco 
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mercilessly  sacrificed.  There  were  stories  of  8))uriou8  maps  and  falser 
boiiiuljiry  lines,  and  for  many  years  there  was  a  larfie  party  in  Euglaud^ 
as  well  lis  in  the  colouies,  in  which  the  deepest  anger  cocild  be  stirred 
by  tUe  mere  mention  of  the  '  Ashburton  eii(>itulation/  To  Mr.  Croker, 
however,  the  new  treaty  appeared  a  reasonable  and  fair  solulion  of  the 
problem,  and  he  defended  it  with  tlie  zeal  whieli  never  failed  to  animate 
liitn  when  he  believed  that  ho  was  right.  Seven  twelfths  of  the  terri- 
tory were  given  to  the  United  States,  and  the  remaiuiug  five-twelfths 
to  Great  Britain. 

*'Tlie  story  of  the  map  appeared  id  a  score  of  difl'ereut  shapes  at  the 
time,  and  in  itself  it  was  very  curious.  Before  Lord  Ashburton  arrived 
at  Washington,  a  map  of  the  whole  region  in  dispute  wns  discovered  by 
Mr.  Jared  Sparks,  at  Parts,  and  upon  this  map  Benjamin  Franklin  had 
marked  with  *a  strong  red  line'  the  boncdaries  of  the  United  States  as 
fixed  by  the  treaty  of  1783.  This  tine  indicated  precisely  the  boundary 
originally  claimed  by  Great  Britain — running  south  of  the  Saint  John's 
IJiver,  and  between  its  headwaters  and  those  of  the  Penobscot  and  the 
Kennebec.  It  gave  all  the  **No  Man's  Land'  to  Great  Britain,  *  It  is 
evident,'  wrote  Mr.  Sparks,  Hhat  the  line  from  the  Saint  Croix  to  the 
Canadian  highlands,  is  intended  to  exclude  all  the  waters  running  into 
the  Saint  Jt)hn*s.'  The  ditlerence  to  the  colonies  was  in»mense;  but  the 
Ameriean  negojiators  kept  the  uiai>  under  lock  and  key,  and  Lord  Ash- 
burton was  not  aU4)we<l  to  st-e  either  that  or  Mr.  dared  Sjiarks's  letter. 
The  Anierieans  yielded  a  little  of  their  claims,  and  thus  got  the  credit 
with  the  public  of  acting  with  generosity.  Great  Britain  thought  she 
had  made  a  good  bargain  by  surrendering  seventh-twelfths  of  the  ter- 
ritories which  she  would  have  obtained  had  the  map  been  prodaced. 
When  the  facts  became  known  in  England  it  did  not  tend  to  increase 
the  pidjiir  satistaction  with  the  Asbhnrton  treaty;  and  as  to  the  feeling 
8t4n-ed  U]>  in  Canada,  readers  of  Judge  Hal ibnrtou's  Works  may  still  b© 
able  Ut  form  some  faint  idea  of  it,  alihouirh  he  dealt  with  the  subject 
0(dy  from  the  light  and  humorous  point  of  view.  Even  now  it  would 
be  hard  to  persuade  an  old  jvnjvint'ial  that  the  Ashburton  treaty  was 
not  one  of  the  most  unjust  agreements  ever  entered  into  between  two  j 
great  powers. 

**The  British  Government,  it  must  be  added,  caused  a  search  to  be 
ini«tituted  at  Paris  for  Franklin's  map.  Strange  to  say,  that  map  was 
not  found,  but  another  was,  on  which  a  thick  red  line  had  been  traced, 
giving  all  the  disputed  territory  to  the  United  States.  This  was  indeed 
an 'extraordinary  coincidence/ and  to  this  day  it  has  never  been  ex- 
plained." 

Croker  Papors,  1841-'42;  vol.  2,  p.  393. 

"  I  ought  to  have  written  to  you  before,  and  I  suppose  it  is  low  too 
late  lo  ilo  so,  but  I  will  answer  your  question  at  a  venture,  although  I 
hope  to  have  the  opportunity  of  talking  the  matter  over  with  you  at 
Peel's  to-morrow. 

'*  L  Your  lirst  question  is  the  Dutch  award,  I  auswer  that  it  was  an 
honest  juilgment.  It  was  unfavorable  to  us,  but  it  proceeded  on  the 
principle  on  which  almost  all  arbitrations  are  conducted,  viz,  that  of 
mutual  concessions.  The  territory  in  dispute  was  not  very  unequally 
«livi<led  between  us.  So  far  from  the  decision  of  the  King  being  fairly 
attributable  to  any  feelings  of  re.scntment  in  consequence  of  our  politi- 
cal conduct  in  the  Netherlands,  the  Anierieans  rejected  it  because  he 
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was  so  notoriously  under  our  influence,  and  because  he  had  lost  his 
independence  with  the  loss  of  Belgium. 

"2.  You  next  inquire  about  Livkigstou's  proposal.  Palnaeraton  de- 
layed to  notice  it  for  eight  or  nine  months,  as  far  as  I  can  learn,  for  no 
particular  reason  at  all.    This  is  the  opinion  in  the  office. 

"When  he  did  reject  it  he  gave  a  very  bad  reason  for  doing  so,  when 
he  required  the  previous  assent  of  Maine.  This  was  the  business  of  the 
Central  Goveru  ment,  and  not  ours.  If  we  ha<l  ( Eie  Government  at  Wash- 
ington committed  to  the  principle,  this  quarrel  with  the  Stat«  of  Maine 
was  of  no  consequence  to  us,  and,  indeed,  ought  rather  to  have  been 
encouraged. 

"But  1  do  not  think  Palmerston  was  so  very  wrong  iu  rejecting  Liv- 
ingston's proposal.  There  is  no  doubt  that  he  would  have  carried  his 
northwest  line  across  the  Saint  John's  until  he  found  the  highlands, 
which,  according  to  his  interpretation  of  the  treaty,  could  only  be  to  the 
north  of  the  Saint  John's.  Xo  doubt  had  he  diverged  from  the  due 
north  line  be  would  have  found  highlands  to  the  south  of  the  Saint 
John's,  but  he  would  have  said  that  these  did  not  fnltill  the  conditions 
of  the  treaty  of  dividing  waters,  &c. 

"Ashburton  was  not  instructed  to  renew  Livingston's  proposal,  but 
on  the  contrary,  to  give  no  encouragement  toit  if  it  should  be  reproduced. 

"3.  You  must  know  by  this  time  wliy  1  expressed  myself  greatly  dis- 
satistied  with  flie  message  of  the  President.  The  manner  in  which  ho 
treated  the  subject  of  the  right  of  search  was  really  scandalous.  IJis 
mention  of  the  Oregon  question  was  also  most  niiciiiidid.  When  he 
talked  of  i>ressing  us  to  enter  into  negotiation  he  had  iu  his  pocket  a 
most  friendly  overture  from  us  which  he  had  already  answered  favor- 

Jly. 

i**A8hburton  had  full  instructions  upon  this  subject,  and  if  he  had 
emained  long  enough  in  the  United  IStates  I  have  no  doubt  that  it 
would  have  been  settled.  But  the  pressing  affairs  being  brought  to  a 
close  he  was  naturally  desirous  of  leturniug  home. 

"4.  1  think  we  have  no  strict  public  right  to  complain  of  Webster  in  the 
affair  of  Franklin's  map.  It  w  as  most  fortunate  that  it  was  not  discov- 
ered by  us  before  the  treaty  was  concluded,  for  it  might  not  have  been  easy 
for  us  to  proceed  with  such  evidence  in  our  possession.  We  must  have 
gone  to  an  arbitration  before  the  end  of  which  war  would  probably  have 
ensued.  Convincing  as  the  letter  and  map  must  be  to  any  impartial 
man,  they  have  not  convinced  the  x\merican8,  who  still  maintain  their 
line  of  boundary  in  si)ite  of  them. 

"Although  we  cannot  complain  of  Webster  so  as  to  vitiate  the  agree- 
ment, it  is  a  piece  of  concealment  and  of  disingenuousness  which  must 
inevitably  produce  an  unfavorable  impression  against  hini  in  all  honor- 
able minds. 

**Jt  is  a  strange  thing  that  neither  letter  nor  map  are  to  be  found  at 
Paris ;  at  least  we  have  hitherto  failed  in  doing  so.  But  we  have  found 
another  map  altogether  in  favor  of  the  American  claim.  I  will  tell  you 
the  particulars  of  this  curious  afllair  when  we  meet  tomorrow.'* 

Lord  Aber<]»pii  to  Mr.  Croker,  Feb. 25, 1843,    Crokcr  Pap., chap. xxii,  184l-'42, 

vol.  2,  31)8. 

With  reference  to  Mr.  Livingston's  proposal,  above  noticed,  the  fol- 
lowing note  is  appended  in  the  Croker  Papers  : 

'^ALr.  Livingston  was  then  the  Secretary  of  State  in  General  Jack- 
son's Cabinet.    Tie  proposed  that  a  scientific  survey  of  the  disputed 

170 


§  15Ut>.] 


TREATIES. 


[chap.  VL 


territory  sLoukl  be  made,  aud  tliat  from  the  '  biglilaiKls,'  when  found,  a 
line  shonki  hv  dniwii  straight  to  tlie  head  of  tlie  Saint  Croix,  aud  that 
this  shouKl  be  regarded  as  the  ucfltbeastern  bonnihiry  of  the  United 
States.  This  proposition,  it  was  generally  adtnitted,  wonld  have  given 
the  whole  or  the  greater  part  of  the  disputed  territory  to  England. 
But  Liml  ralrnerslou  first  pigeonholed  it.  for  some  months,  and  then 
saddled  it  with  conditions  which  made  it  impossible  for  the  United 
States  to  accept  it.  This  was  nniversally  considered  a  great  mistake 
on  the  part  of  England." 

"The  story  of  the  map  is  undeniable,  aod  has,  I  believe,  been  truly 
told,  1  shall  have  much  to  say  about  it  when  I  see  you,  but  it  is  rather 
an  extensive  subject-  to  write  about,  and  in  some  respects  rather  a  deli- 
cate one.  Jared  Sparks,  the  American  historian,  rummaging  in  the  ar- 
chives of  tht'  French  foreign  office,  tirst  found  the  letter  from  Franklin 
to  Vergennes  referring  to  the  map,  whi<;]i  he  instantly  searched  for  and 
found  ill  the  midst  of  copies,  maps,  and  charts  at  the  depot  of  the  oflaco, 
and,  though  not  doubting  that  he  should  find  the  American  case  cou- 
firmeil,  to  his  inexpressible  surprise,  ho  found  the  precise  contrary. 
Tlie  map  was,  it  seems,  used  to  persuade  Maine  to  yield,  and  subse- 
quently to  persuade  the  Senate  to  ratify,  my  capitulation.  Mr.  Rives, 
the  reporter  of  the  committee  of  the  Senate  to  which  the  treaty  was 
referred,  reports  that  the  committee  were  uuaniraously  of  opinion  that 
the  American  right  was  not  shaken  by  this  discovery,  but  nevertheless 
give  their  opinion  that  it  would  not  be  safe  to  go  to  a  new  arbitration 
with  snch  a  document  against  them.  The  truth  is  that,  probahlif^  but 
for  this  discovery,  there  would  have  been  no  treaty,  and  if  the  secret 
had  been  known  to  me  earlier  I  could  not  have  signed  it.  '.4in«i  tout 
est  pour  le  mienx  dans  le  meiUciir  dcs  mondes  possiblcfs.^  The  public  are 
very  busy  with  the  question  whether  Webster  was  bound  in  honor  to 
dan'iage  his  own  case  by  telling  all  I  have  put  this  to  the  consciences 
of  old  diplomatists  wilhout  getting  a  satisfactory  answer.  My  own 
opinion  is  that  in  this  respect  no  reproach  can  lairly  be  made,  but  the 
conduct  of  both  President  and  Secretary  is  most  extraordiuary  in  the 
other  matters  relating  to  my  treaty." 

Lord  Asbljurtou  to  Mr.  Crokcr,  Feb.  7,  164J.    Croker  Pap.,  cUiip.  xxil,184l-'42, 
vol.  2,  400. 

In  the  same  vohime  is  another  letter  from  Lord  Ashburton  to  Mr. 
Croker,  dated  February  13,  1843,  in  relation  to  the  treaty.  In  it  ho 
blames  Lord  Palmerston  for  not  liaviug  had  tbe  French  records 
searched.  He  adds  that  by  the  usages  of  diplomacy  ISIr.  Webster  was 
not  bound  to  damage  his  own  case,  and  he  made  no  "  persoual  idedge 
of  opinion  as  to  the  intentions  of  the  parties."  The  map  was  only  con- 
clusive as  to  Franklin's  intentions,  and  not  as  to  those  of  the  other  ne- 
gotiators, or  as  to  the  meaning  of  the  words  of  the  treaty  of  1783. 
Their  intentions  as  to  the  Saint  Croix  liavo  no  weight  against  the  sub- 
sequent determination,  by  treaty,  what  is  the  true  Saint  Croix  aud  what 
is  its  head. 

*<  Do  nothing  and  say  nothing  at  present  about  the  treaty.  So  far  as 
any  Paris  map  is  concerned,  we  are  in  the  crisis  of  inquiry,  and  tho 
preMTit  state  of  it  is  extraordiuaiy. 

*'  ('anning  was  at  Paris  in  1820;  made  search  for  documents  relating 
to  the  boundary  anti  treaty  of  1783 ;  could  thid  nothing. 
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"  Jjiilwtr  I'.iii  lin«I  no  Liaue  of  a  letter  iVom  Fraiikliii ;  no  trace  of  flic 
map  meulioiiO(l  by  Jaretl  Sparks,  But,  strange  to  say,  Uo  does  find  a 
map,  of  which  he  sent  us  the  tracing,  a  map  apparently  deposited  many 
years  since,  which  follows  exactly  with  a  crimson  line  the  boundary 
claimed  by  the  United  States. 

*'Jared  Sparks  cannot  liave  lied  so  enormously  as  this  discovery* 
would  imply. 

''Notwithstanding  the  failure  to  lind  it,  there  must,  I  think,  be  a 
letter  from  Franklin  and  a  map  just  as  8parks  describes.  1  tell  you 
all  I  know  at  present.  Bidwer  is  a  very  clever  fellow,  with  great  ex- 
perience in  such  nmlters  as  that  which  ho  has  been  investigating.  He 
writes  two  letters ;  one  after  a  short  interval ;  and  in  the  second  as  well 
as  the  first  says  he  cannot  coulirm  the  alleged  discoveries  of  Jarod 
Sparks." 

Sir  Robert  Peel  l«»  Mr.  Cioki-r,  1-Vb,  'A  1843.     ("n.kL-r  r;ij..,  chup.  xxii.l8.|l-'4-2, 
vol.  2,  402, 

"Ponding  the  negotiation  of  the  treaty  of  Washington,  in  the  spring 
and  summer  of  1842,  Mr.  Webster  was  made  acquuiutfd  with  the  ex- 
istence at  Parisof  a  copy  of  D'Anville's  maj>  of  Anterica  on  a  small  scale, 
on  which  the  boundary  between  the  Ilritish  rrovinces  and  the  United 
States  was  indicated  by  a  red  line,  in  a  manner  favorable  to  the  British 
claim.  This  map  {which  was  soon  extensively  known  as  the  red  line 
map)  had  been  discovered  by  President  Sparks  in  the  foreign  oflice  at 
Paris.  lie  also  found  a  letter  from  Dr.  Franklin  to  the  Count  de  Ver- 
gennes,  from  which  it  appeared  that  the  boundary  had  been  delineated 
by  Dr.  Franklin  upon  some  map  at  the  request  of  the  count  and  for  his 
information.  There  was  no  proof,  however,  that  this  letter  referred  to 
the  map  discovered  by  Mr.  Sparks. 

"After  the  negotiation  of  the  treaty  and  the  i>ublication  of  the  de- 
bates in  the  Senate  on  the  question  of  its  ratification,  njuch  importance 
was  attached  by  th*  t>pposition  press  in  Knglan<l  to  this  map.  as  prov- 
ing incontestably  the  soundness  of  the  British  claims  relative  to  bound- 
ary, It  was  also  absurdly  niailc  a  matter  of  reproach  against  Mr. 
Webster  that  he  had  not  as  soon  as  he  became  acquainted  with  the  ex- 
istence of  this  map  communicated  it  to  Lord  Ashburton. 

"So  conclusive  was  this  piece  of  evidence  deemed  in  England  in 
favor  of  the  British  claim,  and  so  much  importance  was  attached  to  it 
in  the  debates  in  Parliament,  that  it  became  necessary  for  Sir  Robert 
Peel  by  way  of  oflset  to  refer  to  another  map  not  before  publicly  known 
to  ©xiat,  namely,  a  copy  of  Jlitcheirs  map,  which  had  been  used  by  Mr. 
Oswald,  the  British  commissioner  for  negotiating  the  provisional  treaty, 
and  by  him  sent  home  to  his  Government.  This  map  had  been  pre- 
served in  the  library  of  George  the  Third,  and  with  that  library  was 
sent  to  the  British  Museum.  On  this  map  the  line  as  claimed  by  the 
United  States  is  boldly  and  distinctly  traced  throughout  its  whole  ex- 
tent, and  the  words  *  boundary  as  described  by  Mr.  Oswald,'  written  in 
four  places  with  great  plainness.  It  was  asserted  l»y  Ltnd  Brougham 
in  the  riouso  of  Peers  that  these  words  are  in  the  handwriting  of  George 
the  Third. 

"  The  writer  of  this  note  was  assured  by  Lord  Aberdeen  that  he  bad 
no  knowh-dge  of  the  existence  of  this  map  till  after  the  conclusion  of 
the  TK'aty  of  Washington.  lie  was  also  assure^  by  Lord  Ashburton 
that  he  was  equally  ignorant  of  it  till  after  his  return  from  America.     It 
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is  supposed  to  Lave  been  ucciiloutally  discovered  iu  the  British  jMuseum, 
and,  under  Lord  Melbourne's  administration,  to  have  been  placed  in  the 
hands  of  Mr.  Featherstonhangh  with  other  docniiients  and  materials 
relative  to  the  boundary,  although  no  allusion  to  this  map  is  made  in 
his  report.  Lie  was  directed  by  Lord  Aberdeen  to  hand  over  to  Lord 
Aehburton  all  the  documents  and  maps  iu  his  possession,  but  this,  by 
far  the  most  important  of  tUem  all,  wa.s  not  among  those  transferred  by 
bim. 

"At  about  the  same  time  a  copy  of  Mitchell's  map  was  found  amoujj 
the  papers  of  Mr.  Jay,  one  of  the  American  commisvsioners  for  negotia- 
ting the  treaty  of  1783,  It  contains  a  line  drawn  from  the  mouth  to  the 
source  of  the  Saint  John*s,  which  la  described  upon  the  map  as  *  Mr. 
Oswald's  line.*  It  no  doubt  represents  the  boundary  line  as  offered  by 
Mr.  Oswald  on  the  8tli  of  October,  1782,  but  not  agreed  to  by  the  Brit 
ish  Government. 

**On  the  discovery  of  Mr.  Jay-s  map,  a  raeetiug  of  the  New  York  His- 
torical Society  was  held,  at  vvbich  a  very  learned  memoir  on  the  Korth- 
eastern  Boundary  was  read  by  the  venerable  Mr.  Gallatin,  who  ha<! 
acted  as  one  of  the  commissioners  for  preparing  the  American  state- 
ment to  be  Rubmitte*!  to  tlie  King  of  the  Netherlands  as  arbiter,  and 
whose  kuowlcdge  of  the  subject  was  not  surpassed,  if  efj[ualed,  by  that 
of  any  other  person. 

"At  the  time  this  meeting  was  heUl,  the  knowledge  of  Oswald's  map 
had  not  reached  America.     The  simultaneous  discovery  of  these  two 
maps  in  Eugland  and  the  United  States,  the  most  important  in  their 
bearing  on  the  controversy  of  all  the  maps  produced  iu  the  discussion — 
one  of  them,  in  fact  (OswakFs),  decisive  as  to  the  point  at  issue,  a  dis 
CO  very  not  made  till  after  the  conclusiou  of  the  treaty  of  18-42 — is  among 
the  most  singular  incidents  in  the  history  of  the  [irotraetetl  negotiations 
which  resulted  in  that  treaty.    Taken  together,  and  in  connection  with 
the  official  correspondence,  they  leave  no  ibuibt  that  &Ir.  Jay's  maj)  ex 
hiblts  the  proposed  line  of  tlieSth  of  October,  1782,  and  that  Oswald's 
map  exhibits  the  line  of  treaty  of  1783,  and  which  is  that  always  con 
t-ended  for  hy  the  United  States, 

'*  Mr.  Webster,  happening  to  be  in  New  York,  was  present  by  invita 
tion  at  the  meeting  of  the  Historical  Society  above  alluded  to,  and  after 
the  reading  of  Mr.  Gallatin's  memoir,  having  been  called  upon  by  its 
vice-president,  Mr.  W.  Beach  Lawrence,  made  the  following  speech." 

Mr.  Evcr<*tl'8  iutroductory  note  to  Mr.  Webster's  spetch  on  the  aortbcastcrii 
boundary,  2  Webstor's  Works,  143.  8«e  discnsaion  in  71  London  Qn&rt. 
Rev.,  5852. 

^<  The  conflict  of  these  maps  is  nndonbtedly  a  pretty  remarkable  cir- 
cumstance. The  great  mass  of  contemiwraneous  maps  are  favorable  to 
the  claims  of  the  United  States,  and  the  remarks  read  by  the  president 
of  the  society  are  most  cogent  to  evince  this.  Tlie  treaty  negotiated  in 
Paris  by  Mr.  Oswald,  on  the  part  of  the  British  Government,  met  with 
great  opposition  in  Barliann'ut.  It  was  opposed  on  the  very  ground  that 
it  made  a  line  of  boundary  '  exceedingly  inconvenient  to  Great  Britain  ^ : 
or,  as  a  leading  member  of  Parliament  said,  that  it  made  the  Unite*! 
States  masters  both  of  Nova  Scotia  and  New  Brunswick;  and  maps 
were  published  exhibiting  this  line  exactly  as  claimed  by  the  United 
States.  These  maps  accompanied  the  parlisimeutary  papers  and  de 
bates.    Now,  it  is  very  extraordinary,  it  would  l^e  deemed  almost  iu 
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crt'dibli',  lliat,  if  these  uiapa,  tliiis  making  out  a  case  on  whirli  so  imicli 
stress  had  hwn  laid  against  the  British  inimistry  and  tbeir  neiioiiutiou, 
bad  been  erraueous,  nobody  in  the  foreijj^n  oflice,  nor  the  iniiiiHtiT,  nor 
Mr.  Oswald  himself,  shoukl  have  one  word  to  suggest  againRt  the  ac<;a- 
racy  of  these  maps.  They  defended  the  treaty  and  btunidary  as  pre- 
sented on  the  maps^  not  going  on  the  ground  at  all  that  those  Diaps 
exhibited  any  erroneous  j)reseutation.     •     •     • 

"  Every  office  iu  Waeliington  was  ransacked,  every  book  of  authority 
consulteil,  the  whole  history  of  all  the  negotiations,  from  the  treaty  of 
Paris  downward,  was  producid.  and  among  the  rest  this  discovery  in 
Paris,  to  go  for  what  it  was  wortli.  If  thcise  a  Horded  any  evidences  to 
their  (tlie  couimissioners  of  Maine  and  MasNai-huselts)  niiuds  to  produce 
a  conviction  that  it  nnght  be  nscd  1o  obscure  their  rights,  to  lead  an 
arbitrali(tn  into  an  erroneous,  unjust  coinprouiise,  that  was  all  for  thfir 
consideration.  Tlie  nnip  was  submitted  as  evidence,  together  with  all 
the  other  proofs  and  documents  in  the  case,  wiih*nit  the  slightest  res- 
ervation ou  the  parr  of  the  (iovertimetit  of  the  United  States.  1  mu«t 
confess  that  1  did  not  think  it  n  very  urgent  duty  on  my  part  to  go 
to  Lord  Ashburtou  and  tell  him  that  I  hail  fouml  a  bit  of  doubttul 
evidence  iu  Paris,  out  of  which  he  might  perhaps  make  some- 
thing to  the  prejudice  of  our  clainis,  and  fiom  which  he  could  set  up 
higher  claims  for  hiu»s4^1f,  or  throw  further  uncertainty  over  the  whole 
matter." 

Webster's  speech  on  the  northeastern  Ijoundary,  2  Webster's  Works,  140,  153. 
On  the  '•  red  line"  qnestion,  see  farther  2  Benton's  Thirty  Tears,  421. 

**Iu  this  state  of  things,  he  (Mr.  Webster)  umde  the  ouly  use  of  it 
(Sparks'  t'opy)  which  could  be  legitimately  made,  in  communicating  it 
to  the  commissioners  of  the  State  of  Maine  and  of  Massachnsetts  and  to 
the  Senate  of  the  Uuited  States,  as  a  piece  of  conflicting  evidence  eu- 
titled  to  consideration,  likely  to  be  urged  as  of  great  importance,  as  it 
was  derived  from  a  source  open  to  the  other  i>arty,  if  the  discussion 
should  be  renewed,  increasing  the  diflicnities  which  alreaily  Kurrounded 
the  question,  and  thtis  furnishing  new  grounds  for  agreeing  to  the  pro- 
posed conventional  line.  •  •  •  Tliis  would  seem  to  be  going  as  far 
as  reason  an<l  honor  reciuircd,  in  reference  to  an  unauthenticateci  docu- 
meut,  having  none  of  the  properties  of  legal  evidence,  not  exhibited  by 
the  opposite  party,  though  drairn  from  a  source  equally  optn  to  theniy 
and  of  a  nature  to  be  outweighed  by  contradictory  evidence  of  the  same 
kind,  which  was  very  soun  done." 

Mr.  Everett's  address  on  Mr.  Webster,  Sept.  17,  1659,  4  Everett's  Orations,  213. 
In  thie  address  the  "red  line"  question  is  ehiborately  discussed. 

"It  is  a  remarkable  fact  that,  ou  each  side  of  the  Atlantic,  the  treaty 
was  attacked  as  a  settlement  productive  of  injury  to  the  honor  and  the 
mutual  interests  of  each  country.  By  Lord  Palmerston  it  was  stigma- 
tized as  the  Ashburtou  capitulation,  whilst  Mr.  Webster  was  compelled 
to  deliver  a  most  elaborate  defense  of  the  jiolicy  of  hia  Government  in 
concluding  the  convention." 

AlMly's  Kent  (lfl7rt),  152,    See  defense  of  this  treaty  in  71  Loudon  Quart.  R«t., 
300,  where  tbe  history  of  prior  negotiations  is  given. 
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The  acquisitiou  of  Califoniia  in  May,  1848,  by  the  treaty  of  G« 
lupe-Hidalgo,  and  the  vast  rusli  of  population  wbich  followed  ak 
immediHtely  on  the  development  of  the  gold  mines  to  Ibnt  portion  oj 
the  Pacific  coast,  made  the  opening  of  iutfroceanic  communis 
matter  of  paramount  inipurtnuce  to  the  United  States.  Jn  D( 
ISil],  ha<l  been  ratilied  a  treaty  with  New  Granada  (which  m  i^ojj 
assnmed  the  name  of  Colombia)  by  wbich  aright  of  tranHit  over  thf 
Lstbmns  of  Panama  was  fji^cn  to  the  United  States,  and  the  \\-v* 
over  the  Isthmus  **  from  the  one  to  the  other  sea"  jjiiaranlwd 
of  the  contractinjr  powers  {^upj-a^^  145).  Under  the  shelter  of  this  ti 
the  Panama  Eailroad  Comi)any,  composcil  of  citizens  of  the  Ub 
iStates,  and  supplied  by  capital  from  the  United  States,  was  orpic 
in  185l»  and  put  in  operation  in  1855.  In  1849,  before,  therefore, 
company  had  taken  shape,  the  United  States  entered  into  a  treaty  will 
2^icaragua  for  the  opening  of  a  sbipcanal  fA)m  Greytown  (San  Jnau) 
|ou  the  Atlantic  coast  to  the  Pacific  coaat^  by  way  of  the  Lake  of  Nica*| 
[»f?ua,  Greytown,  however,  was  then  virtually  occupied  by  liritisb 
ettlers,  mostly  from  Jamaica  {infra ^  §  205),  and  the  whole  easter 
^  coast  of  ^Nicaragua,  so  far  at  least  as  the  eastern  terminus  of  such 
canal  was  concerned,  was  held,  so  it  was  maintained  l>y  Great  BritaiiiJ 
by  the  Mosquito  Indians,  over  whom  Great  Britain  claimed  to  exerj 
ciso  a  protectorate.  That  the  Mosqtjito  Indians  had  no  such  settle 
territorial  site;  that  if  they  had,  Great  Britain  had  no  such  protecto«j 
rate  or  sovereignty  over  them  as  authonzed  her  to  exercise  dominion 
over  their  soil,  even  if  thtw  had  any,  are  i>ositions  which,  as  will  bo  here-l 
after  seen  {in/ray  §  295),  the  United  States  has  repeatedly  affirmed.  Btit 
the  fact  that  the  pretension  was  set  up  by  Great  Britain,  and  that  thoii«l^ 
it  were  baseless,  any  attempt  to  force  a  canal  throu^^U  the  ^Slosqnito 
country  might  precipitate  a  war,  induced  Mr.  Clayton,  Secretary  of  aiat€ 
in  the  administration  of  General  Taylor,  to  ask  through  Sir  11.  L.  BulJ 
wer,  British  minister  at  Washinj^tou,  the  administration  of  Lord  'Jchril 
Russell,  (Lord  Palmerstou  being  then  foreign  secretary,)  to  withdni>v] 
the  British  i>reteiisions  to  the  coast  so  as  to  i)ermit  the  construction  oi 
the  canal  under  (ho  joint  auspices  of  the  United  States  and  of  Nicartt| 
gua.  This  the  British  Government  declined  to  do,  but  agreed  to  entet 
into  a  treaty  for  a  joint  i)rotectorate  over  the  proposed  cunal.  Of  th'ii 
treaty  (ClaytoriBulwer)  the  following  is  a  summary  : 

The  preamble  states  that  the  contracting  i)arties  *M>. 
consolidating  the  relations  of  amity  which  so  happily 
them  by  setting  forth  and  fixing  in  a  convention  their 
tions  with  reference  to  any  means  of  communication  by 
may  be  constrmted  between  the  Atlantic  and  Pacific  i 
the  river  iSan  Juan  (h  Js'icaraffua^  and  either  vr  both  of  th< 
gua  or  Managua  to  any  port  or  place  on  the  Pacific  Ocean 

The  treaty  proc<:'eds  sw  follows  : 

^'ARTtCLE  I.  The  Government^}  of  the  Uuiled 

Britain,  hereby  declare  that  imi''-  -  M "  •  -m-  '! 

tain  or  maintaiji  for  itself  an?/ 
:   -r  <'ing  that  neither  will  i  <>i  nt 

^ing  thv  samCf  or  in  thr  thereof,  > 

nize,  nr  a-Mgume  or  rserfinrnnij  tiomininti  r>/  j;    • 
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Mobquito  cvaat^  or  an>f  part  of  ('vn( ra I  America  ;  nor  will  cithvr  make  use 
4ff  any  protection  ichich  either  olfortffi,  or  may  iitlord,  or  any  alliance  which 
cither  has  or  may  have  to  or  witli  any  state  or  people^  for  the  purpose 
of  erecting  or  niaintaiiiiii;^  any  such  fortilicatioiiH,  or  of  occupying,  for  *^ 
lifyiug,or  colouiziuf,'  ^'icaragl^a,  Costa  Rica,  the  31osquito  coast,  or  any 
part  of  Central  Ameiica,  or  of  awsuiiiing  or  exercisiijf;  clominion  over 
the  same;  nor  will  the  Uuited  States  or  Great  Britain  take  advantage 
of  any  intimacy,  or  use  any  alliance,  connection,  or  influence,  that  either 
may  possess,  with  any  State  oi  Government  thromjh  ichose  territory  the 
said  canal  may  patoij  for  the  purposti  of  acfpiiriug  or  holding,  directly 
or  iiidirectly,  lor  the  citizens  or  .subjects  of  the  oue,  any  lights  or  ad- 
vantages in  regard  to  commerce  or  uuvigatiou  through  the  said  canal 
which  shall  not  he  odered  on  the  same  terms  to  the  citizens  or  subjects 
of  the  other." 

Article  11  provides  that  in  case  of  war  between  the  contracting  parties 
vessels  of  either  traverisiug  the  canal  shall  be  exempt  from  blockade, 
detention,  or  capture  by  the  other. 

By  Article  111  it  is  provided  that,  ''iu  order  to  secure  the  construc- 
tion of  the  said  canal,  the  contracting  purtios  engage  that*  if  any  such 
canal  shall  be  undertaken  upon  fair  and  equitable  tenus  by  any  parties 
having  the  authority  of  the  local  Government  or  Governments  through 
whose  territory  the  same  may  pass,  then  the  persons  employed  m  mak- 
ing the  said  canal,  and  their  property  used  or  to  be  used  for  that  object, 
shall  bo  protected,  from  the  commencement  of  the  said  canal  to  its  com- 
pletion, by  the  Governments  of  the  United  States  and  Great  Ikitain, 
from  nnjusl  detention,  conftscatioi»,  seizure,  or  any  violence  whatsoever. 

By  Article  IV  it  is  provided  that  **the  coutiacling  paitiea  will  use 
whatever  influence  they  respectively  exercise  with  any  state,  states,  or 
Governments  possessing,  or  claiming  to  possess,  any  Jurisdiction  or  right 
over  the  territory  which  the  said  canal  shall  traverse,  or  which  shall  be 
near  the  wutersapplieable  I  heretoiu  order  to  inducesuchstatesor  Govern- 
ments to  facilitate  the  construction  of  the  said  canal  by  every  means  in 
their  power;  and,  furtherujore,  the  United  States  and  Great  Britain 
agree  to  use  their  good  oflices,  wherevep  or  however  it  may  be  most 
expedient,  iu  order  to  procure  the  establishment  of  two  free  ports,  one 
At  each  end  of  the  said  canal." 

The  remaining  articles  are  as  follows: 

"Art.  V.  The  contracting  parties  further  engage  that  when  the  said 
canal  shall  have  been  completed  they  will  protect  it  from  interruption, 
seizure,  or  unjust  confiscation,  and  that  they  will  guarantee  the  neu- 
trality thereof,  so  that  the  saitl  canal  may  forever  b«oi>en  and  free,  and 
the  capital  invested  therein  secure.  Nevertheless,  the  Governments  of 
the  United  States  and  Great  Britain,  in  according  their  pnitection  to 
the  con.struction  of  the  said  canal,  and  guaranteeing  its  neutrality  and 
security  when  completed,  always  understaud  that  this  protection  and 
guarantee  are  granted  con<litionully,  and  may  be  withdrawn  by  both 
Governments,  or  cither  Government,  if  both  Governuients  or  cither 
Government  should  deem  that  the  persons  or  company  undertaking  or 
managing  the  same  adopt  or  establish  such  regulations  concerning  the 
traflic  thereupon  as  are  contrary  to  the  spirit  and  intention  of  this  conven 
(ion,  either  by  makiuff  unfair  discriminations  in  favor  of  the  commerce 
of  one  of  the  contracting  parties  over  the  commerce  of  the  other,  or  by 
imposing  oppressive  exactions  or  unreas(mable  tolls  npon  passengers, 
Teasels,  goods,  wares,  merchandise,  or  other  articles.  Neither  party, 
however,  shall  withdraw  the  aforesaid  protection  and  guarantee  with, 
out  flrst  giving  six  monlhs'  notice  fo  the  other. 
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"Art.  VI.  The  contractinjj  parties  iii  this  couvcutiou  engage  to  inn 
vite  every  state  with  which  both  or  either  have  frieinlly  intercourse  t< 
enter  into  stipulations  with'thein  simihir  to  those  which  they  have  en- 
tered into  with  each  other,  to  the  end  that  all  other  states  may  share  1 
in  the  honor  and  advantage  of  having  contributed  to  a  work  of  such 
general  interest  and  importance  as  the  canal   herein  contemplated. 
And  the  contracting  parties  likewise  agree  that  each  shall  enter  into] 
treaty  stipulations  with  such  of  the  Central  American  States  as  they 
may  deem   advisable   for  the   purpose  of  more  effectually  carrying 
out  the  great  design  of  this  convention,  namely,  that  of  construct- 
ing  and  maintaining  the  said  canal  aa  a  ship  comnuiDicatiou  between 
the  two  oceans,  for  the  beneiit  of  mankind,  on  erpial  terms  to  all, 
and  of  protecting  the  same;  and  they  also  agree  that  the  good  offices 
of  either  shall  be  employed,  when  request^^d  by  the  other,  in  aiding  , 
and  assisting  the  negotiation  of  such  treaty  stipulations;  and  should' 
any  difiereuces  arise  as  to  right  or  property  over  the  territory  through 
which  the  said  canal  shall  i»ass,  between  the  States  or  GovernmeDta 
of  Central  America,  and  such  differences  should  in  any  way  impede 
or  obstrnct  the  execntion  of  the  said  canal,  the  Governments  of  the 
United  States  and  Great  Britain  will  use  their  good  offices  to  settle! 
such  differences  in  the  manner  best  suited  to  promote  the  interests  of] 
the  said  canal,  and  to  strengthen  the  bonds  of  friendship  and  alliance 
which  exist  between  the  contracting  parties. 

"  Aet.  VII.  It  being  desirable  that  no  time  should  be  unnecessarily 
lost  in  commencing  and  constructing  the  said  canal,  the  GovernmeDts 
of  the  United  States  and  Great  Britain  determine  to  give  their  sup- 
port and  encouragement  to  such  persons  or  company  as  may  first  offer 
to  commence  the  same,  with  the  necessary  capital,  the  consent  of  the 
local  authorities,  and  on  such  priiicifdes  as  accord  with  the  spirit 
and  intention  of  this  convention;  and  if  any  jiersons  or  company 
should  already  have,  with  any  state  through  which  the  proposed 
ship-canal  nmy  jiass,  a  contract  for  the  construction  of  such  a  canal 
as  that  speciiied  in  this  convention,  to  the  stipulations  of  which 
contract  neither  of  the  contracting  parties  in  this  convention  have  any 
just  cause  to  object,  an*l  the  said  persons  or  company  shalf,  moreover, 
have  made  preparations  and  expended  time,  monej^,  and  trouble  on  the 
faith  of  such  contract,  it  is  hereby  agree<l  tliat  such  persons  or  company 
shall  have  a  ]»riority  of  claim  over  every  other  person,  persons,  or  com- 
l)any  to  the  protection  of  the  Governments  of  the  United  States  and 
(treat  Britain,  and  be  allowed  a^year  from  the  date  of  the  exchange  of 
the  ratiticatjons  of  this  con  venlumThr  concluding  their  arraogeujents 
and  presenting  evidence  of  suflicient  capital  subscribed  to  accomplish 
tlie  contemplated  undertaking;  it  being  understood  that  if,  at  the  ex- 
piration of  the  aforesaid  period,  such  ihtsous  or  company  be  not  able 
to  commence  and  carry  out  the  proposed  enterprise,  then  the  Govern- 
ments of  the  United  Stat^^s  and  Great  Britain  shall  be  free  to  afford 
their  protection  to  any  other  persons  or  company  that  shall  be  piw 
pared  j^o  commence  and  proceed  with  the  construction  of  the  canal  in 
question. 

"  Art.  VIII.  The  Governments  of  the  United  States  and  Great  Brit- 
ain having  not  only  desired,  in  entering  into  this  convention,  to  accom- 
plish a  particular  object,  but  also  to  establish  a  general  principle, 
they  hereby  agree  to  extend  their  protection,  by  treaty  "stipulations, 
to  any  other  prtt<;ticiiblo  comnumiciitions,  whether  by  canal  or  rail- 
way, across  the  istbmns  which  connects  North  and  South  America,  and 
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csj'ccinlly  to  llic  iiiterocennic  comiminicutioiiH,  shouUl  tbe  same  prore 
^to  be  jiracticable,  ti liether  by  can:il  or  railway,  wliich  aro  now  proposed 
be  established  by  the  way  of  Tehuantopec  or  Panama.  In  granting, 
bowever,  their  joiut  protection  to  any  such  tauals  or  railways  as  are  by 
this  article  specified,  it  is  always  understood  by  the  United  States  and 
"rreat  Britain  tbut  the  parties  coiistrncting  or  owning  the  t^ame  shall 
Impose  no  other  charges  or  conditions  of  tnitlic  thereupon  than  the 
aforesaid  Governments  shall  apjirove  of  as  just  and  eqtiitulile;  and 
that  the  same  canals  or  railwavs,  being  open  to  the  citizens  and  sub- 
jects of  the  United  States  and  (.Ireat  Britain  on  equal  terms,  shall  also 
open  on  like  terms  to  the  citizens  and  subjecls  of  every  other  state 
[\^rhicli  is  willing  to  grunt  thereto  such  protection  as  the  United  States 
and  Great  Britain  engage  to  afl'ord." 

At  the  time  of  the  execution  of  this  treaty  the  British  Governmeut 
claimed  ilominion  over  the  (I)  Bay  Islands,  inchiding  the  island  of  Ruatan, 
band  other  islands  on  the  ocean  adjoining  Honduras  ;  (2)  the  Mosfjnito 
l«oast;    and  (3)  the  Belize,  or  British  Honduras.     This  douiinion  the 
.'British  Government  continued  alter  the  execution  of  the  treaty  to  ex- 
'ercise  in  defiance  of  the  renunciatioti  contained  in  the  first  article  of  the 
treaty  as  above  given.  An  attempt  wafimadeto^emovetbecoll»^ion  which 
was  thus  provoked  by  a  new  treaty  (Clarendon  Dallas),  which,  however, 
'failed  from  the  non-acceptance  by  Great  Britain  of  the  amendments  in- 
Iroduced  into  the  treaty  by  the  Senate  of  the  United  States.    Great 
Jritaiu,  on  her  side,  undertook  to  at  least  lessen  the  cause  of  offense  by 
negotiating,  in  Novendter,  1850,  a  treaty  with  nonduras,  in  which  she 
stipulated  to  surrender  to  that  Republic  her  claim  to  Ihiutan  and  the 
"3ay  Islands;  and  in  the  same  year  she  executed  n  treaty  with  (iiiate- 
aalfi  for  the  defining  the  boundaries  of  liritish  Honduras,  or  the  Belize, 
as  it  is  more  properly  to  be  called.     In  January,  1800,  she  enlereil  into 
a  treaty  with  Nicaragua  by  which  she  with  some  quabtieations  withdrew 
from  the  ])rotectorate  over  the  Mosquito  country.    These  treaties  having 
been, in  1800,  communicated  otlleially  to  President  Buchanan,  he  stated, 
as  will  be  seen  in  his  last  annual  message  {Dec,  1S€0),  that  "  the  discordant 
^ConstructionsoftheCIaytou  Bulwer  treaty  between  the  two  Governments, 
phich  at  dillerent  period.^  of  the  discussion  bore  a  threatening  aspect, 
^ave  resulted  in  a  final  settlement  entirely  satisfactory  to  this  Govern- 
uient.''    (See  svpra,  §  145).     But  this  statement  of  President  Buchanan, 
'as  will  be  seen  at  the  close  of  this  section,  is  based  on  the  assumption 
that  Great  Britain  hiid  withdrawn  not  merely  from  the  technical  but 
from  the  actual  protectorate  of  the  Mosquito  country,  and  had  abso- 
''itely  ceased,  as  the  first  article  of  the  Clayton-Bulwer  treaty  requires, 
'to  *^  take  advantage  of  any  iutimaoy,  or  use  any  alliance,  connection, 
or  inthience"  she  "might  possess  with  any  state  or  Government  through 
whose  territory  the  said  canal  may  pass,  for  the  purpose  of  acquiring 
or  holding,  directly  or  indirectly,"  for. her  subjects,  "any  rights  or  ad- 
vantages in  regard  to  commerce  or  navigation  through  the  said  canal 
which  shall  not  be  oflered  on  the  same  terms  to  the*'  citizens  of  the 
United  States.     Whether  Great  Britain  retains,  indirectly  or  directly, 
her  influence  over  the  Mosquito  territory,  and  whether  she  eonlinues  to 
use  her  "  infiuence"  in  Central  America  in  a  manner  prohibited  by  the 
treaty,  are  questions  of  facrt  for  subsequent  discussion.    (See  remarks 
at  close  of  this  section,  and  also  infra^  §§287jf.) 

The  following  documents  explain  the  position  of  the  executive  de- 
partment of  the  Government  as  to  the  questions  w  hich,  under  the  above 
circumstances,  arose  on  the  construction  of  the  treaty. 

187 


^  150/.] 


TREATIES. 


[cnAP.  vij 


*'Iii  tuy  i»ic\njus  dispaleli  t>J  tbi»  ila.y  1  have  informed  your  lord*»bii>l 
of  uiy  baviu;,'  coucliuled  a  treaty  with  Mr.  Clayton  respecting  the  cou.l 
Ktruetlon  of  a  tsbip  eommuuication  between  the  two  oceans  of  the  At- 1 
hjntic  and  Pacilie,  uud  I  have  there  stated  to  your  lordship  that  there  J 
are  some  slight  differences  between  the  original  project  transmitted 
home  on  the  .'kl  of  February  and  the  treaty  now^  eonelnded. 

"1  have  thought  it  better  to  esplaiu  the  nature  of  these  changes,  and 
Hiy  reasons  for  adopliug  them,  in  a  separate  dispatch;  and  1  shall  do 
go,  rather  according  to  the  manner  and  time  in  which  they  were  made 
than  according  to  the  place  in  the  convcntiou  in  which  they  occur. 

"The  first,  therefore,  I  Khali  refer  to  is  in  Article  VI,  to  which  art*  | 
added  the  words : 

"•And  should  any  difterences  arise  an  to  right  or  i>roperty  over  tbo  \ 
territory  through  which  the  said  canal  shall  pass  between  the  States  or 
Governujents  of  Central  America,  and  such  dilferences  should  in  any  way 
imi)ede  or  obstrurt  the  execution  of  the  said  canal,  the  Governments  of  1 
Great  Britain  and  the  LFoited  States  will  use  their  good  oftlces  to  settle 
such  ilitierences  in  the  manner  best  suited  to  promote  the  interests  of  ( 
the  said  canal,  and  to  strengthen  the  bonds  of  frien<lship  and  alliance  j 
which  exist  between  the  contracting  parties.' 

'•This  addition,  in  reconsideriog  the  matter,  was  deemed,  both  by  my* 
»elf  and  Mr.  Clayton  an  advantage  to  the  treaty,  and  a  sort  of  guar- 
antee against  future  unfriendly  disputes  between  the  two  Governments  j 
UK  to  the  subject  refened  to. 

"The  second  addition  agreed  to  is  in  Article  VII,  to  which  has  been  j 
a4lded : 

"'A»id  if  any  persons  or  company  should  already  have,  with  any 
State  throagh  which  the  proposed  sliip-catuil  may  pass,  a  contract  for 
the  construction  of  such  a  caual  as  that  specified  in  the  convention,  to 
the  stipulations  i»f  which  contract  neither  of  the  contracting  parties  in 
this  convention  have  any  just  cause  to  object,  and  the  said  irtsous  or 
company  shall,  moreover,  have  made  preparations  and  expended  times 
money,  and  trouble  on  the  faitii  of  such  contract,  it  is  hereby  agreed 
that  such  persons  or  company  shall  have  a  priority  of  claim  over  every 
other  person,  persons,  or  company,  to  the  protection  of  the  Goveni- 
ntents  of  Great  Britain  and  the  United  States,  and  be  allowed  a  year 
fmm  the  date  of  the  exchange  of  the  ratilicalious  of  this  convention  for 
concluding  their  arrangements,  and  presenting  evidence  of  suflicJentciiji- 
ital  subsci  ibed  to  accomplish  the  conteniplated  utidi-rtalciug,  it  being  un- 
deralood  that  if,  at  the  expiration  of  the  aforesaid  period,  such  persons 
or  corai^any  be  not  able  to  commence  and  carry  out  the  juoposed  enter- 
prise, then  the  Governments  of  Great  Britain  and  the  United  States 
shall  be  free  toalTord  their  protection  to  any  other  persons  or  company 
that  shall  be  prei)ared  to  comn»enee  and  proceed  with  the  eonstniclion 
of  the  canal  in  question.' 

*'  I  .should  here  state  to  your  lordship  that  when  the  treaty  was  placed 
under  I  he  notice  of  the  chauman  of  the  Committee  on  Foreign  llelatious 
in  the  Senate,  a  gentleman  of  great  weight,  and  of  the  more  importaiuM.' 
since  he  belongs  to  the  dounnant  party  in  the  cliamber  of  which  he  is  a 
njcmber,  he  considered  that  it  would  only  be  fair  that  the  two  Governments 
should  give  an  open  and  avowed  jtrelerence  by  name  to  an  American 
comj»any  which  had  llrst  conceived  and  taken  steps  to  e^arry  out  the 
proposed  undertaking.  This  I  objected  to;  but  1  deemed  then;  couM 
be  no  objection  to  giving  to  any  company,  under  certain  fair  conditions, 
such  as  are  specitied,  tlie  preference  that  was  sought^  although  tIkis*^ 
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coudition8  applied  to  a  company  tbat  was  American.  In  tbis  manner 
a  sort  of  compromise  was  eflVcUnl. 

"  The  tbird  alteration  adopted  18  in  Arliclo  VIII,  the  whole  of  wbicb 
article  is  remodeled. 

**This  alteration,  1  must  say,  was  tbe  eflecfc  of  the  joint  opinion  of 
Mr,  Clayton  and  myself,  botb  tbinking  tbat  the  article  as  amended,  was 
better  and  more  clear,  rffcrriug  csi)ectally  to  two  lines  of  communica- 
tion wbicb  seem  tbe  most  likely  to  be  adopted,  and  securing  tbereV)y  » 
considerable  support  to  tbe  convention  in  general,  many  persons  being 
interested  in  tbe  Panama  and  Tebanntepec  projects. 

'^  Tbe  only  otbcr  change  which  it  is  worth  while  remarking  upon 
occurs  first  in  the  body  of  tbe  treaty,  but  was  the  last  mooted  or  afiopted. 
Your  lordship  will  perceive  it  by  casting  your  eye  over  Article  I,  in 
which  a  pjissago  is  inserted  between  tbe  words  *Oentral  America,' 
wbicb  close  tbe  second  line  in  the  page,  down  to,  *nor  will  Great  Brit- 
ain or  tbe  United  Slates  take  advantage  of  any,'  &c.,  which  occurs  in 
tbe  third  line  from  tbe  bottom  of  the  said  page,  Bome  few  words  hav- 
ing been  lelt  out  to  admit  of  I  he  aforesaid  passage.  The  manner  in 
which  this  change  was  eflfccted  was  as  follows: 

**lt  struck  nie  tbat  tbe  dechiration  or  note  mentioned  by  your  lord- 
ship bound  our  Government  as  to  its  protection  over  the  Mosquitoes, 
but  did  not  bind  the  United  States  Government  as  to  its  protection 
over  such  other  States,  even  Nicaragua,  as  it  might  hereafter  form  an 
especial  alliance  with.  Moreover,  tbe  pledge  tliat  we  would  not  do 
covertly  what  we  had  declared  wc  would  not  do  directly  seemed  to  mo 
a  ple<lgo  that  it  would  be  more  suitabHc  and  becoming  that  both  parties 
should  take  (ban  that  one  alone  should  take. 

"  With  these  views,  instead  of  presenting  the  note,  1  embodied  in  the 
treaty  the  suVtstance  of  the  declaration  given  I)y  your  lordship  to  Mr. 
Lawrence,  constituting  that  declaration  so  as  to  apply  to  any  Govern- 
merit  or  people  we  du  or  may  jirotect,  and  also  to  any  Government  or 
people  that  tbe  United  States  Government  do  or  nniy  protect.  Some 
discussion  took  place  on  this  matter,  but  finally  it  was  so  arranged. 

*'A8  the  case  now  stands  it  is  clearly  understood  that  Her  Majesty's 
Government  holds  by  its  own  opinions  already  expressed  as  to  Mosquito, 
and  that  the  United  Statesdoes  not  depart  from  its  opinion  also  already 
expressed  as  to  the  same  subject;  but  the  main  question  of  the  canal 
being  settled  on  an  amicable  basis,  and  the  future  relations  of  the  United 
States  and  Great  Britain  being  regulated  in  all  otber  parts  of  Central 
America,  the  discussion  of  this  ditt'erence,  which  has  k)8t  its  great  prac- 
tical importance,  is  avoided  in  an  arrangement  meant  to  bo  as  much  as 
possible  of  a  perfectly  friendly  character. 

*'l  need  not  say  that  should  your  lordship  wish  to  make  any  further 
statement  as  to  the  views  of  lier  Majesty's  Government  with  respect  to 
the  protectorate  of  Mosquito,  that  statement  can  still  be  made ;  nothing 
in  the  present  convention  is  alfirmed  thereupon,  but  nothing  is  aban- 
doned. 

*'I  trust  that  after  this  statement  your  lordship  will  approve  of  the 
course  I  hav6  pursued. 

"Tbere  are  various  small  and  verbal  dilTereuccs  between  the  original 
project  and  treaty  which  I  have  not  eunmerated,  because  they  leave  the 
general  sense  the  same,  and  have  only  been  adopted  to  express  tbat  sense 
more  clearly.  Tbe  word  fortify'  is  inserted  between  'occupy  and  cobi- 
nizo'  in  the  second  line  from  the  bottom  of  the  page  in  Ariichi  I,  but 
this  word  had  l)een  nsed  in  your  lordship's  note  to  Mr.  Lawi-ence,  and 
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ouly  imposes  in  that  place  an  obligation  which  had  already'  been  agreed 
to  and  stated  elsewhere.  The  word  'blockade Ms  inserted  before  the 
words  'detention  or  capture^  in  Article  II,  at  the  request  of  several  infln- 
ential  persons,  but  only  signifies  what  detention  and  capture  had  already 
expressed." 

Sir  H.  L.  Bulwer  to  Lord  PalmerstoD,  Apr.  28,  IfiSO. 

DBdlaration  made  by  Sir  Henry  Bulwer  at  the  Department  of  Stat^^June 
29, 1850,  prtor  fo  the  exchange  of  the  ratifications  of  the  Clnyjtnv-Bul 
icer  treaty. 

"In  proceeding  to  tbe  excUaiii^eof  the  ratifications  of  the  convention, 
«igued  at  Washington  on  the  19lh  of  April,  1850,  between  Her  Britannic 
Majesty  and  the  United  States  of  America,  relative  to  the  establish- 
ment of  a  communication  by  shipcanal  between  the  Atlantic  and  Pacific 
Oceans: 

**The  uudersigued,  Her  Britannic  Majesty's  plenipotentiary,  has  re- 
ceived Iler  Majesty's  instructions  to  declare  that  Iler  Majesty  docs  not 
understand  the  engagements  of  that  convention  to  applyto  Iler  Miyes- 
ty's  settlement  at  Honduras,  or  to  its  dependencies. 

"Her  Majo8ty-H  ratiticatiou  of  the  said  convention  is  exchanged  nuder 
the  explicit  declaration  above  mentioned. 

"Done  at  Washington,  the  20th  day  of  June,  1850. 

"H.  L.  BDLWEK.'' 

Memorandum  touching  Sir  Jlenry  Bultter's  declaration  filed  by  Mr.  Chm- 
ton  in  the  Department  of  State  at  Wanhinytonj  July  5, 1850. 

"The  within  declaration  of  Sir  H.  L.  Bulwer  was  received  by  me  on 
the  20tli  day  of  June,  1850.  In  reply  I  wrote  him  ray  note  of  the  4th  of 
July^  arknowledgiijg  that  I  understood  British  Honduras  was  not  em- 
braced in  the  treaty  of  the  19th  day  of  April  last,  but  at  the  same  time 
carefully  declining  to  affirm  or  deny  the  British  title  in  their  settlement 
or  its  alleged  dependencies.  After  signing  my  note  last  night  I  delJV' 
ered  it  to  Sir  Henrj-,  and  we  immediately  proceeded,  withont  any  further  | 
or  other  action,  to  exchange  the  ratifications  of  said  treaty.  The  blank 
iu  tlie  declaration  was  never  filled  up.  The  consent  of  the  Senate  to  the 
declaration  was  not  required,  and  the  treaty  was  ratified  as  it  stood  j 
when  it  was  made. 

"JOHN  M.  CLAYTON. 

"N.  B. — The  rights  of  no  Central  American  State  have  been  compro-j 
miaed  by  the  treaty  or  by  any  part  of  the  negotiations." 

"  I  believe  Great  Britain  has  never  defined  the  character  of  her  claiiu 
to  possess  what  is  called  ^the^  Colony  of  the  Bay  Islands.'    It  does  uoi  i 
appear  io  be  one  of  her  organized  colonies.    She  has  not,  in  explicit  j 
language,  claimed  sovereignty  over  it,  though  her  acts  have  iftd!rAt«d| 
such  a  purpose.     Whatever  may  have  been  her  rights  or  pi  to) 

rights  over  this  colony,  they  were  all  given  up,  accord  i  r- 
here  taken  o(  the  aubject,  by  the  Clayton  and  Bulwer  ti 

"  It  i;s  presumed  that  the  only  part  of  that  colony  ti»  mli 

will  be  disposed  to  attach  mnch  value,  or  have  any  iu«h 

tain,  is  the  island  of  Buatan.     From  au  intimation  made  t<* 
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be  tbat  she  will  take  tLe  position  that  (Lis  island  does  not  belong  to 
any  of  the  Central  American  States,  but  is  to  bo  regarded  in  tbe  same 
condition  as  one  of  the  West  India  Islands,  By  reference  to  the  treaties 
between  Great  Britain  and  Spain,  you  will  find  tbis  island  clearly  recog- 
nized as  a  Spanish  possession  and  a  part  of  the  old  viceroyalty  of  Gaa- 
temala." 

Mr.  Mftrcy,  8ec.  of  6tate»  to  Mr.  Buchauaii,  Sept.  19, 1853.    MSS.  loat.^  Gr.  Brit. 

"  In  relation  to  the  Clayton  and  Bulwer  treaty,  about  which  so  much 
is  said  in  your  dispatches,  I  have  only  to  remark  tbat  tbis  Government 
considers  it  a  subsisting  contract,  and  feels  bound  to  observe  its  stipu- 
lations so  far  as  by  fair  construction  they  impose  obligations  upon  it. 

**  If  Great  Britain  has  failed,  or  sball  fail,  on  ber  part  to  fulfill  tlie  obli- 
gations she  has  therein  assumed,  or  if  she  attempts  to  evade  them  by  a 
misconstruction  of  that  instrument,  the  discnssions  tbat  may  arise  on 
tbcse  subjects  must  necesRartly  take  place  between  tbe  parties  to  it. 
The  views  taken  of  that  treaty  by  the  United  States,  and  your  conrse 
in  relation  to  it,  pointed  out  in  your  first  instructions,  will  be  observed 
until  you  receive  notice  of  their  modification.  In  these  instructions  you 
were  furnisbed  with  the  views  of  one  of  tbe  contracting  parties  (Great 
Britain),  but  at  the  same  time  you  were  informed  tliat  the  United  Slates 
did  not  concur  in  them.  In  the  negotiations  at  London,  in  regard  to  tbe 
affairs  of  Central  America,  the  meaning  of  that  instrument  will  come 
directly  under  discussion.  So  far  as  respects  your  mission,  you  will  re- 
gard it  as  meaning  tkat  tbe  American  negotiator  intended  when  he 
entered  into  it,  and  what  the  Senate  must  have  understood  it  to  mean 
when  it  was  ratified,  viz,  that  by  il  Great  Britain  came  under  engage- 
ments to  the  United  States  to  recede  from  her  asserted  protectorate  of 
the  Mosqnito  Indians,  and  to  cease  to  exercise  dominion  or  contml  in 
any  part  of  Central  America,  If  she  had  any  colonial  possessions 
therein  at  tbe  date  of  the  treaty,  she  was  bound  to  abandon  tbera,  and 
equally  bound  to  abstain  from  colonial  acquisitions  in  that  region.  In 
your  official  intercourse  with  the  States  of  Central  America,  you  will 
present  this  construction  of  tbe  treaty  as  the  one  given  to  it  by  your 
Government. 

*'  It  is  believed  that  Great  Britain  has  a  qualified  right  over  a  tract  of 
country  called  tbe  Belize,  from  which  she  is  not  ousted  by  this  treaty, 
because  no  part  of  that  tract,  when  restricted  to  its  proper  limits,  is 

t within  the  bonndaries  of  Central  America." 
Mr.  Marvy,  Sec.  of  State,  to  Mr.  Borland,  D«c.  30*  1803.    MSS.  Inst.,  Am.  St. 
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Statement  of  Mr.  Buchanan  for  Lord  Clarendon. 


"  Legation  op  the  United  States, 

"  London^  January  C,  1854. 
"  Mr.  Monroe,  one  of  our  wisest  and  most  discreet  Presidents,  an- 
nounced in  a  public  message  to  Congress  in  December,  1823,  that  Mho 
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Aiuericau  toutments,  by  Uiefi^ee  and  independent  conditiou  which  they 
have  assumed  aod  maintaiiied,  arc  henceforth  not  to  be  considered  sub- 
jects for  future  coloTiizatiou  by  any  European  powers.^  This  declara 
tion  has  since  been  known  throughout  the  world  as  the  'Monroe  doc- 
trine,' and  has  received  the  public  and  official  sanction  of  subsequent 
Presidents,  as  well  as  of  a  large  majority  of  the  American  people. 
Whilst  this  doctrine  will  be  maintained  whenever,  in  tlie  opinion  of 
Con'j^ress,  I  lie  peace  and  safety  of  the  United  States  shall  render  this 
necessary,  yet  to  have  acted  upon  it  in  Central  America  might  have 
hroiight  us  inio  collision  with  Great  Britain,  an  event  always  to  be 
deprecated,  and,  if  possible,  avoided.  We  can  do  each  other  the  most 
good  aod  the  most  harm,  of  any  two  nations  in  the  world,  and  there- 
fore it  m  our  Htrong  mutual  interest,  as  it  ought  to  bo  onr  strong  mutaal 
tlesire,  to  remain  tlie  best  friends.  To  settle  these  dangerous  questions, 
both  i>arties  wisely  rcvsorted  to  friendly  negotiations,  which  resulted  iu 
the  couvention  of  April,  1850.  May  this  prove  to  be  instrumental  in 
finally  adjusting  ail  questions  of  diflicnlly  between  the  parties  in  Cen- 
tral America,  and  in  perpetuating  their  peace  and  friendship. 

*'  Surely  (he  Mosquito  Indians  ought  not  to  prove  an  obstacle  to  so 
happy  a  consummation." 

SI  a  (cm  en  t  of  Lord  Clarendon  for  Mr.  Buvhunan. 

'*  FoiiKiGN  Opfice,  May  _',  18.34, 

*'  It  was  never  iu  the  contemplation  of  Iler  Majesty's  Government, nor 
in  that  of  the  (iovcrument  of  the  United  States,  that  tlie  treaty  of  1850 
stniuld  inteilVre  in  any  way  wilh  Eler  Majesty^s  settlement  at  Belize  or 
itS'depeiHlencios,  It  was  not  necessary  that  this  slionld  have  been  par- 
ticularly stated,  inasmuch  as  it  is  generally  considered  that  the  term 
'Central  Americji- — a  term  of  modern  invention — fould  only  aijpropri- 
utely  apply  to  those  States  at  one  time  united  under  the  name  of  ihe 
'  Central  American  Itfpublie,*  and  now  existing  as  live  separate  Kepub- 
licfl  ;  but,  iu  ordfr  that  there  should  be  no  [jossible  misconception  at  any 
future  period  ridative  to  this  point,  the  two  negotiators  at  the  time  of 
ratifying  the  treaty  exchange*!  declarations  to  the  effect  that  neither  of 
Hie  Governments  they  represented  had  nieant  in  such  treaty  to  com- 
prehend the  settlement  and  dependencies  in  question. 

"  Mr.  Clayton's  declaration  to  Her  Majesty's  Government  on  this  sub- 
ject was  ample  and  satisfactory,  as  the  following  extract  from  his  note 
of  July  4,  1850,  will  show: 

'*  *  The  language  of  the  hrst  article  of  the  convention  concluded  on  the 
10th  day  of  April  last  between  the  United  States  and  Great  Britaiu, 
♦lescribing  the  country  not  to  be  octnpied,  &c.,  by  either  of  the  parties, 
was,  as  you  know,  twire  apjiroved  b}'  the  (lovernment,  and  it  was 
neitliiT  understood  by  them  nor  by  either  of  us  (thi*  negotiators),  to 
include  the  British  settlement  in  Honduras  (commonly  called  British 
Bonduras,  us  distinct  from  the  Stat*  of  Honduras),  nor  the  small  islands 
ill  the  ueighl>orhood  of  that  settlemetit  which  may  be  known  as  its  de- 
]»endencies. 

"  'To  this  settlement  and  these  islands  the  treaty  we  negotiated  was 
not  intemled  by  either  of  us  to  apply.  The  title  to  them  it  is  now  and 
has  been  my  intention  throuj^hont  the  whole  negotiation  to  leave  as  the 
treaty  leaves  it,  without  denying  or  ufllrming  or  iu  any  way  meddling 
with  the  same,  just  as  it  j*tood  previously. 
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'• '  Tho  cbairinan  of  the  Committee  ou  Foreigu  Relations  of  the  Seuate^ 
the  Hon.  W.  R.  King,  informs  me  that  the  Senate  perfectly  understooil 
that  the  treaty  did  not  include  British  Ilondnras.' 

"Such  having  been  the  mutual  understanding  as  to  the  exception  of 
the  settlement  of  Belize  and  its  dependencies  from  the  operation  of  tbo 
treaty,  the  only  question  relative  to  this  settlement  and  its  dependen- 
cies in  reference  to  the  treaty  that  can  now  arhe  is  as  to  what  is  tho 
settlement  of  Belize  and  its  dei)eiideucie8,  or,  in  other  words,  as  to  what 
is  British  Honduras  and  its  dependencies. 

"  Her  Majesty's  Government  certainly  uuderstood  that  the  settlement 
of  Belize,  as  here  alluded  to,  is  the  settlement  of  Belize  as  estalilished 
in  1850,  and  It  is  more  warranted  in  this  conclusion  from  the  fact  that 
the  United  States  had,  in  1847,  sent  a  consul  to  this  settlement,  which 
consul  had  received  his  exequatur  from  the  British  Goverumeut,  a  cir- 
cumstance which  constitutes  a  recognition  by  the  United  States  Gov- 
ernment of  the  settlement  of  British  Honduras  under  Her  Majesty  as 
it  then  existed. 

"  Her  Majesty's  Government  at  once  states  this,  because  it  perceives 
that  Mr.  Buchanan  restricts  the  said  settlement  within  the  boundaries 
to  which  it  was  coutined  by  the  treaty  of  1786,  whilst  Her  Majesty's 
Government  not  only  has  to  repeat  that  the  treaties  with  old  Spain 
cannot  bo  held,  as  a  matter  of  course,  to  be  binding  with  respect  to  all 
the  various  detache<l  portions  of  the  old  Spanish- American  monarchy, 
but  it  has  also  to  observe  that  the  treaty  of  1780  was  put  an  end  to  by 
a  subsequent  state  of  war  between  Great  Britain  and  Spain  ;  that  dur- 
ing that  war  the  boundaries  of  the  British  settlement  in  question  were 
enlarge<l;  and  that  when  peace  was  reestablished  between  Great  Brit- 
ain and  Spain  no  treaty  of  a  political  nature,  or  relating  to  territorial 
limits,  revived  those  treaties  between  Great  Britain  and  Spain  which 
had  previously  existed. 

"  Her  Majesty's  (iovernment,  in  stating  this  fact,  declares  distinctly, 
at  the  same  time,  that  it  has  no  projects  of  political  ambition  or  aggran- 
dizement with  respect  to  the  settlement  referred  to,  aud  tliat  it  will  be 
its  object  to  L-ome  to  some  prompt, fair,  and  amicable  arraugeuient  with 
the  states  iii  the  vicinity  of  British  Honduras  for  regulating  the  limits 
which  should  be  given  to  it,  and  which  shall  not  henceforth  be  extended 
l»eyond  the  boundaries  now  assigned  to  them." 

Betnarkti  by  Mr.  Bucltanan  in  reply  to  Lord  Clarendon^  statement  of  May  2, 

"Legation  of  the  United  States, 

<'  London,  July  22,  1854. 

*^In  regard  to  Belize  proper, conlined  within  its  legitimate  bouudariea, 
nnder  thE  treaties  of  1783  and  17SG,  and  limited  to  the  usufruct  speci- 
fied in  these  treaties,  it  is  necessary  to  say  but  a  few  words.  The  Gov- 
enimentof  the  Uuittnl  States  will  not,  for  the  present,  insist  upon  the 
withdrawal  of  Great  Britain  from  this  settlement,  provided  all  the  other 
questions  between  the  two  Governments  concerning  Central  America 
can  be  amicably  adjusted.  It  has  been  influenced  to  pursue  this  course 
partly  by  the  declaration  of  Mr.  Clayton,  of  the  4th  of  July,  1850,  but 
mainly  in  consequence  of  the  extension  of  the  license  granted  by  Mexico 
to  Great  Britain  nnder  the  treaty  of  1820,  which  that  Republic  has  yet 
laken  no  steps  to  terminate. 

**  It  is,  however,  distinctly  to  be  uuderstood  that  the  Government  of 
the  United  States  acknowledge  no  claim  of  Great  Britaiu  within  Belize 
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fxc<*i)i  tlie   t«'miH>rary  *  liberty  of  makiug  use  of  tLe  wood  of  tlie  cliffei 
I'lit  kiuds,  tlj««  liuits,  aud  otber  produce  m  tlieir  uatural  state/  fully 
ivitofrniziiig  tbat  the  former  *  Spauish  sovereiguty  ovdr  tbo  coutitry'l 
belongs  eitber  to  Guatemala  or  to  Mf  xico. 

''  In  conclusion,  tbe  Government  of  tbe  United  States  most  cnrdiallj 
QDd  earnestly  uuite8  in  tbe  desire  expressed  by  'Her  Majesty's  Govern* 
mcnt,  not  only  to  maintain  tbe  couventioo  of  1850  intact,  bnt  to  con- 
solidate  and  strengtbeu  it  by  strenfxtbeniug  aud  consolidating  the, 
friendly  relations  wbicb  it  was  calculated  to  ceiaent  and  perperuate.'] 
Under  tbcse  mutual  feeliups  it  is  deeply  to  be  regretted  tbat  the  twc 
Governments  entertain  opinions  so  widely  different  in  regard  to  its  tra^ 
effect  and  moaning." 

'*  Whilst  it  is  greatly  to  tbe  interest,  as  I  am  convinced  it  is  tb<i  8in-j 
cere  desire,  of  tbe  Governments  aud  people  of  the  two  conntries  to  1 
on  terms  of  intimate  friendship  with  each  other,  it  has  been  oar  mts.< 
fortune  almost  always  to  have  had  some  irritating,  if  uol  ilim'MionH,^ 
outiitanding  question  with  Great  Britain. 

**  Since  tbe  origin  of  the  Government  we  have  been  employed  in  nego^ 
tiating  treaties  with  that  power,  aud  afterwards  in  discussing  tbciH 
true  intent  and  meaning.  In  this  respect,  the  coDvention  of  April 
19,  1850,  commonly  called  the  Clayton  and  Bulwer  treaty,  ha,s  beenj 
the  must  unfortunate  of  all;  because  tbe  two  Governments  place  di- 
rectly opposite  and  contradictory  instructions  upon  its  first  and  most 
important  article.  Whilst,  iu  the  United  States,  we  believed  that 
this  treaty  would  place  both  powers  upon  an  exact  equality  by  the 

lipolation  that  neither  will  ever  '  occupy,  or  fortify,  or  colonize,  or 
Bnme,  or  exercise  any  dominion  *  over,  any  part  of  Central  America,  11 
is  contended  by  tbe  British  Government  tbat  tbe  true  constrnction  o| 
this  language  has  left  them  in  the  rightful  possession  of  all  that  por-| 
tiou  of  Central  America  which  was  iu  their  occupancy  at  tbe  date 
tbo  treaty;  in  fact,  that  tbe  treuty  is  a  virtual  recognition  on  the  pa 
of  the  Unite<l  States  of  the  right  of  Credit  Britain,  either  as  owner  oc 
protector,  to  tbe  whole  extensive  coast  of  Central  America,  sweeping 
round  from  the  Rio  Hondo  to  the  ))ort  and  harbor  of  San  Juan  de  Nie 
aragua,  together  with  tbe  adjacent  Bay  Islands,  except  tbe  cotnpar 
tively  small  portion  of  this  between  tbe  Sarstoou  and  Cape  Llondui 
According  lo  their  construction,  tbe  treaty  does  no  raore  than  8im[ 
prohibit  them  from  extending  tlieir  possessions  in  Central  Ameiitta  be-j 
yoml  the  present  limits.  It  is  not  ttx»  much  to  ass<i^rt,  that  if  in  tb< 
Uliitetl  States  the  treaty  had  been  considered  Kusceptible  of  «ucli  nGOal 
stniction,  it  never  would  have  been  negotiate<l  tinder  i^ 
the  President,  nor  wouM  it  have  received  the  api»rob:i 
ate.  The  uuiverMil  conviction  in  the  United  Stale«  wa«,tlia(< 
our  Government  consented  to  violate  its  traditional  aud  lime**' 
jKdicy,  and  to  stipulate  with  a  foreign  Government  never  to 
actpiiiv  territory  iu  the  Central  American  portioi 

ueiit,  the  rouHideratiou  for  thi**  Mtritl" "    -  ' 
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this  respect  at  least,  be  placed  in  the  same  position  with  ourselves. 
fV^hilst  we  have  do  right  to  doubt  the  sincoritj'  of  the  British  Govern- 
ment ill  their  coustruction  of  the  treaty,  it  is  at  the  same  time  my  de- 
liberate conviction  that  this  coDstruction  is  in  opposition  both  to  its 
letter  and  its  spirit. 

"  Uuder  the  late  Administration  negotiations  were  instituted  between 
the  two  Govemmeutsj  for  the  purpose,  if  possible^  of  removing  these 
difficulties ;  and  a  treaty  having  this  laudable  object  in  view  was  signed 
at  London  on  the  17th  October,  ISaO,  and  was  eubrailt^d  by  the  Presi- 
dent to  the  Senate  on  the  following  lOth  of  December.  Whether  this 
treaty,  either  in  its  original  or  amended  form,  would  have  accomplished 
the  object  intended  without  giving  birth  to  new  and  embarrassing  com- 
plications between  the  two  Governments,  may  perhaps  be  well  ques- 
tioned. Certain  it  is,  however,  it  was  rendered  much  less  objectionable 
by  the  different  amendments  made  to  it  by  the  Senate.  The  treaty,  as 
amended,  was  ratified  by  mo  on  the  12th  March,  1857,  and  was  trans- 
mitted to  London  lor  ratifjcatiou  by  the  British  (iovernment.  That 
Government  expressed  its  willingness  to  concur  in  all  the  amendments 
made  by  the  Senate  with  the  single  exception  of  the  clause  relating  to 
Ruatan  and  the  other  islands  in  the  Bay  of  Uoudiiras.  The  article  in 
the  original  treaty,  as  submitted  to  the  Senate,  after  reciting  that  these 
islands  and  their  inhabitants 'having  been,  by  a  convention  bearing 
date  the  27th  day  of  August,  185IJ,  between  her  Britannic  Majesty  and 
the  Bi'pnVilic  of  Hauduras,  coustitnted  and  declared  a  free  territory 
uuder  the  sovereignty  of  the  said  Itepublic  of  Honduras,' stipulated 
that  *  the  two  contracting  parties  do  hereby  mutually  engage  to  recog- 
nize an<l  respect  in  all  future  times  the  independence  and  rights  of  the 
said  free  territory  as  a  jtart  of  the  Kepublic  of  Uonduius.' 

"Uljoa  an  examination  of  this  couvention  between  Great  Britain  and 
Honduras  of  the  27th  August,  1S56,  it  was  found  that,  whilst  declar- 
ing the  Bay  Islands  to  be  ^a  free  territory  under  the  sovereignty  of  the 
Republic  of  Hondura8,Mt  deprived  that  Republic  of  rights  without  which 
its  sovereignty  over  them  could  scarcely  be  said  to  exist.  It  divided 
them  from  the  remainder  of  Honduras,  and  gave  to  their  inhabitants  a 
separate  Government  of  their  own,  with  legislative,  executive,  and  judi- 
cial officers,  elected  by  themselves.  It  depriv^ed  the  Government  of 
Honduras  of  the  taxing  power  in  every  form,  and  exempted  the  people 
of  the  islands  from  the  performance  of  military  duty,  except  for  their 
own  exclusive  defense.  It  also  i>rohihited  that  Republic  from  erecting 
fortifications  upon  them  for  their  protection — thus  leaving  them  open 
to  invasion  from  any  quarter ;  aud,  finally,  it  provided  *  that  slavery 
shall  not  at  any  time  hereafter  be  permitted  to  exist  therein.' 

**  Had  Honduras  ratified  this  couvention,  she  would  have  ratified  the 
establishment  of  a  state  substantially  independent  within  her  own 
limits,  and  a  state  at  all  times  subject  to  British  influence  and  control. 
Moreover,  had  the  United  States  ratified  the  treaty  with  Great  Britain 

X95 


I 


TREATIES. 


rCHAP.  VI 


in  its  original  form,  wo  sbould  have  been  bouiiti  'to  recognize  and  re- 
spect ill  all  future  time'  thene  stipulations  to  the  prejudice  of  Honduras. 
Being  in  direct  opposition  to  tlie  spirit  ttud  meaning  of  the  Clayton  and 
Bulwer  treaty  ixa  uodtTstood  in  the  United  States,  the  Senate  rejected 
the  entire  clause,  and  sab.stituted  in  its  stead  a  simple  recognition  of 
the  sovereign  right  of  llomhuras  to  these  islands  in  the  following  lan- 
guage: 'The  two  contracting  parties  do  hereby  muttially  engage  to 
recognize  and  respect  the  islands  of  TJuatitn,  Bonaco,  Utihi,  Barbaretta, 
Helena,  and  ^Morat,  sitnate  in  the  Bay  of  Honduras,  and  off  the  coast 
of  the  Kepnblic  of  Hotiduras^  as  under  the  sovereignty  and  as  part  of 
the  said  Republic  of  Honduras.' 

"Great  Britain  rejected  this  araeudment,  assigning  as  the  only  reason 
that  the  ratilications  of  the  convention  of  the  27tl]  August^  ISoC,  be- 
tween her  and  Honduras,  had  not  been  'exchanged,  owing  to  the  hesi- 
tation of  that  Governraent.'  Had  this  been  done,  it  is  stated  that  'Her 
Majesty's  (roveranieut  would  have  had  little  difliculty  in  agreeing  tx> 
the  raodilicatiou  proposed  by  the  Senate,  which  then  would  have  had 
in  effect  the  same  signification  as  the  original  wording.'  Whether  this 
would  have  been  the  ett'ect — whether  the  mere  circumstance  of  the  ex- 
change of  the  ratifications  of  the  British  convention  with  Honduras 
prior  in  point  of  time  to  the  ratification  of  our  treaty  with  Great  Brit- 
ain would,  *  in  eO'ect,'  have  had  *  the  same  signification  as  the  original 
wording,'  and  thus  have  nullified  the  amendment  of  the  Senate,  may 
well  be  doubted.  It  is,  perhaps,  fortunate  that  the  question  has  never 
arisen. 

"Tlie  British  Government,  iannediately  after  rejecting  the  treaty  as 
amended,  jiroposed  to  enter  into  a  new  treaty  with  the  United  States, 
similar  in  all  respects  to  the  treaty  which  they,  had  just  refused  to 
ratify,  if  the  United  States  would  consent  to  add  to  the  Senate's  clear 
and  unqualified  recognition  of  the  sovereignty  of  Honduras  over  the 
Bay  Islands  the  following  conditional  stiputation  :  *  Whenever  and  so 
soon  as  the  Republic  of  Honduras  shall  have  concluded  and  ratified  a 
treaty  with  Great  Britain,  by  which  Great  Britain  shall  have  ceded,  and 
the  Republic  of  Honduras  shall  have  accepted,  the  said  islamls,  subject 
to  the  provisions  and  conditions  contained  in  such  treaty,' 

This  proposition  was,  of  course,  rejected.  After  the  Senate  had  ro- 
fjjsed  to  recognize  the  British  convention  with  Honduras  of  the  27th 
Aagust,  1850,  with  full  knowledge  of  its  contents,  it  was  impossible  for 
me,  necessarily  ignorant  of  *  the  provisions  and  conditions'  which 
might  l>e  contained  in  a  future  convention  between  the  same  parties, 
to  sanction  them  in  advance. 

"The  fact  is,  that  when  two  nations  like  Great  Britain  and  the  United 
States,  mutually  desirous  as  they  are,  and  I  trust  ever  may  be,  of  main- 
taining the  most  friendly  relations  with  each  other,  have  nnfortunalely 
concluded  a  treaty  which  they  understand  in  senses  directly  opposite, 
wisest  course  is  to  abrogate  such  a  treaty  by  mutual  consent,  and 
1% 
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to  commeuuo  anew.  Had  tbiij  bccti  doue  promptly,  all  diilieuUies  in 
Centiiil  Araericii  wonld  most,  pmbubly  ere  (bis  have  ])eeii  adjusted  to 
tbe  satisHiction  of  both  parties.  The  time  spent  in  discihssiug  the  mean- 
ing of  the  Clayton  and  BuUvor  treaty  would  have  been  devoted  to  this 
praisewmtby  pui-poso,  and  tbe  task  would  bave  been  the  more  easily 
'  accomplished,  because  tbe  interest  of  the  two  countries  in  Central  Amer- 
ica is  identical,  being  confined  to  aecaring  safe  transits  over  all  tbe 
routes  across  the  Isthmus." 

PrcsideDt  Dachanan,  Firat  Autuial  Message,  1857. 

"The  President  has  always  regretted  the  differences  between  tbe 
XTuited  States  and  Great  Britain,  which  have  grown  out  of  their  differ- 
ent constructions  of  the  'ChiytouBuiwer  treaty,' and  has  been  sincerely 
^desirous  to  see  them  amicably  arranged. 

"  In  proof  of  this  friendly  disposition,  he  gave  bis  sanction  to  the  D:il- 
las-Clarendou  treaty  of  1S5G,  as  amendetl  by  the  Senate,  uotwithstand- 
liog  the  objections  which  your  lordship  is  aware  he  entertained  to  some ' 
tof  its  provisions.     When  this  treaty  had  failed  in  consequence  of  tbe 
I  refusal  of  Great  Britain  to  ratify  It  iu  its  amended  form,  bo  was  confi- 
dentially informed  by  your  lordship,  on  tbo  lJ)lh  of  October  last,  in  an 
interview  which  yon  had  sought  for  {he  purpose,  Mhat  Her  Majesty's  i 
I  Government  had  considered  the  several  alternatives  of  action  which 
I  were  open  to  their  selection,  and,  iu  a  review  of  the  whole  case,  had  re- 
solved to  dispatch  a  representative  of  authority  and  experience  to  Cen- 
tral America,  charged  to  make  a  definite  settlement  of  all  the  matters 
j  vith  regard  to  which  the  United  States  aud  England  are  still  at  vari- 
laucc.'    Your  lordship  added  that  Sir  William  Gore  Ouseley  bad  been 
iBelected  as  the  representative,  and  that  while  you  were  unable  to  ex- 
iplain  the  precise  character  of  his  instruction,  yon  *  believed  it  was  the 
jintention  of  Her  Majesty's  Government  to  carry  the  Clayton-Bulwer 
[treaty  into  execution  according  to  the  general  tenor  of  the  interpreta- 
|tion  pot  upon  it  by  the  United  States,  but  to  do  so  by  separate  uegotia- 
Ctions  with  the  Centml  American  Republics  in  lieu  of  a  direct  negotiation 
f  "With  tbe  Federal  Government.'    •     •    • 

**  Should  Sir  William  Ouseley^s  mifesiou  be  successful  iu  giving  effect 
to  the  Clayton  Bulwer  treaty  according  to  the  American  construction 
of  it,  it  will  be  unnecessary,  of  course,  for  either  the  United  States  or) 
Groat  Britain  to  consider  the  question  of  its  abrogation;  had  this  ubro- 
,  gatiou  been  promptly  made  as  soon  as  it  was  discovered  that  the  treaty 
Lirafl  understood  by  the  parties  to  it  in  senses  directly  opposite,  it  is 
E^nito  possible  that  the  Central  American  qnestiona  might  have  been 
1  adjusted  ere  this  to  the  satisfaction  of  both  Governments,  and  if  the 
abrogation  could  be  accomplished  now  by  substituting  a  new  adjust-, 
meut  of  these  questions  f(tr  that  which  has  led  to  so  much  discussion. 
in  tbo  convention  of  1850,  this  might  be  a  fortunate  termination  of. 
the  whole  controversy.    Bnt  after  eight  years  of  fruitless  negotiation, 
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to  abandon  the  treaty,  without  any  arrangement  whatever  of  the  diffi- 
culties out  of  which  it  grew,  woiihl  be  alraost  to  abandon  at  the  same 
time  all  hope  of  adjusting  these  difficulties  in  a  peaceful  manner. 

'*  In  a  recent  conversation  with  your  lordsldp  on  this  subject  I  ander- 
stood  yon  to  say  that  while  Great  Britain  might  possibly  consent  to 
dissolve  the  treaty,  it  would,  in  your  belief,  expect  thn  dissolution  to 
be  accompanied  by  some  stipulations  which  Her  Mnjesty's  Government 
desire  to  have,  in  respect  to  the  transit  routes  across  the  isthmus,  bnt 
that  it  had  no  intention  in  that  event  of  relinquishing  any  of  the  i>os- 
sessions  which  it  now  has  in  Central  America.  With  this  understand- 
ing of  your  suggestion  I  replied  that,  in  my  judgment,  the  President 
would  never  consent,  while  Great  Britain  continued  to  maintain  her 
Central  American  possessions,  to  make  new  concessions  to  her  interests 
in  that  quarter,  but  wonld  prefer  rather  that  the  dissolution  of  the  treaty 
should  be  naked  and  unconditional.  From  your  lordship's  *  confiden- 
tial^ note  to  Lord  Malmesbury  of  the  22d  ultimo,  I  now  learn  that  in 
advising  certain  new  stipulations  to  accompany  the  repeal  of  the  treaty 
of  1850,  should  such  a  rei>eal  be  determined  on,  you  had  '  never  designed 
to  represent  those  suggestions  as  oflicial  or  unalterable,  or  to  intimate 
that  Uer  Majesty's  Government  would  not  listen  to  any  amicable  pro- 
l>08al  for  the  simple  revocation  of  the  treaty  alluded  to.' 

"  I  understand  your  lordshij^  however,  to  remain  firmly  of  opinion 
that  if  the  treaty  shouM  be  dissolved,  Iler  Majesty's  Government  would 
relinquish  none  of  its  pretensions  in  Central  America,  and  that  the  Bay 
Islands  especially  '  would  remain  attached  to  the  British  Crown.'  Since 
it  is  well  known  that  the  views  of  this  Government  are  wholly  incon- 
sistent with  these  pretensions,  and  that  it  can  never  willingly  therefor© 
acquiesce  in  their  maintenance  by  Great  Britain,  your  lordship  will 
readily  jierceive  what  serious  consequences  might  follow  a  dissolution 
of  the  treaty  if  no  i>rovision  should  be  made  at  the  same  time  for  adjust- 
ing the  questions  which  led  to  it. 

*'  If,  therefore,  the  President  does  not  hasten  to  consider  now  the  al- 
ternative of  repealing  the  treaty  of  1850  it  is  because  he  does  not  wish 
prematurely  to  anticipate  the  failure  of  Sir  William  Ouseley's  mission, 
and  is  disposed  to  give  a  new  proof  to  Her  Majesty's  Government  of  hia 
sincere  desire  to  preserve  the  amicable  relations  which  now  liappily  snb- 
»ist  between  the  two  countries." 

Mr.  Cass.  Sec.  of  State,  to  Lord  Napier,  Apr.  6,  1668.    MSS.  Note*,  Or.  Brit. 

"  I  have  had  the  honor  to  receive  the  copy  which  yonr  lordship  did 
me  the  fa\  *>r  to  send  me  of  Lord  Malmesbnry's  dispatch  to  yonr  lord- 
ship of  August  18,  in  reference  to  Sir  William  Ouseley's  mission,  and 
have  submitted  it  to  the  consideration  of  the  President.  From  the 
statement  of  Lord  Malmesbury  that  the  British  Government  has  no 
remaining  alternative  but  that  of  leaving  the  Cabinet  of  Washington 
to  originate  any  further  overtures  for  an  at^justment  of  these  contro- 
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versiea,  it  is  quite  obvious  tbat  the  positioD  of  the  President  <m  this 
subject  is  uot  correctly  understood  by  Her  l^Iiijesty's  Governmput. 
Since  the  announcemeut  by  your  lordship  in  October,  1857,  of  Sir 
William  Ouseley^a  sperial  mission,  the  President  haw  awaiit'd  not  8o 
lUMcb  any  new  proposition  for  the  adjustment  of  the  r«>ntnd  American 
question  as  the  statement  in  detaii  wbicb  he  had  been  led  to  expeet  uf 
the  method  by  which  Sir  William  Ouseley  was  to  carry  into  efl'ect  the 
previous  proposition  of  the  British  Governuieut.  To  nrnke  lliis  phun, 
your  lordiship  will  pardon  me  for  m akin j;  a  brief  rererenee  to  what  has 
occurred  lietween  the  two  Governments  iu  reMjiect  to  Central  America 
since  the  ratification  of  the  Clayton-Bulwer  tiealy  of  bS50. 

"While  the  declared  objecr.  of  that  convention  had  reference  to  the 
coustmotiou  of  a  ship-eaual,  by  the  way  of  Hnn  Juan  and  the  lakes  of 
Nicaragua  and  Managua,  from  the  Atlantic  to  the  Paerlic  oceans,  yet  it 
avowed  none  the  less  plainly  a  general  principle  in  reference  to  all 
practicable  coicmunicationa  across  the  Isthmifs,  and  hiid  tlown  a  dis- 
tinct policy  by  wliich  the  practical  operation  of  this  princii»le  was  bkely 
to  be  kept  free  from  all  embaiTassmeut.  The  principle  was  that  the 
interoceanic  routes  should  remain  under  the  sovereignty  of  thei  states 
through  which  they  ran,  and  be  neutral  and  free  to  all  nations  alike. 
The  policy  was,  that  in  order  to  prevent  any  Government  outside  of 
those  states  from  obtaining  undue  control  or  influence  over  these  iuler- 
Oce4inic  transits,  no  such  nation  should  *  erect  or  maintain  any  fortifica- 

'  tions  commanding  the  same,  or  in  vicinity  thereof,  or  should  occupy  or 
fortify  or  colonize  or  assume  or  exercise  any  dominion  over  Nicaragua, 
Costa  Rica,  the  Mosquito  coast,  or  any  part  of  Central  AmeHen.' 
,'  "  So  far  as  the  United  States  and  Great  Britain  were  concerned,  these 
stipulations  were  expressed  in  unmistakable  terms,  and  iu  reference  to 
other  nations  it  was  declared  that  the  contracting  parties  in  this  con- 
vention engage  to  invite  every  state  with  which  both  or  either  have 
friendly  intercourse  to  enter  into  stipulations  w  ith  them  similar  to  those 
which  they  have  entered  into  with  each  other.  At  that  time  the  United 
States  had  no  possessions  whatever  in  Central  America  and  exercised 
no  dominion  there.  In  respect  to  this  Government,  therefore,  the  pro- 
visions of  the  first  article  of  the  ti*eaty  could  operate  only  as  a  restric- 
tion for  the  future,  but  Great  Britain  was  iu  the  actual  exercise  of  do- 
iniuion  over  nearly  the  whole  eastern  coast  of  that  country,  and  in  rela- 

ftion  to  her  this  article  had  a  present  as  well  as  a  prospective  operation. 
She  was  to  abandon  the  occupancy  which  she  alieady  had  in  Central 
America,  and  was  neither  to  make  acquisitions  or  erect  fortitications  or 
exercise  dominion  there  in  the  future.  In  other  words,  she  was  to  place 
herself  in  the  same  position,  with  respect  to  ])ossessioDS  and  dominion 
In  Central  America,  which  was  to  be  occujiied  by  the  United  States,  and 
which  both  the  contracting  parties  to  the  treaty  engaged  that  they 
would  endeavor  to  induce  other  nations  to  occupy.    Thi.s  wa^*  the  treaty 

^  it  was  understood  and  assented  to  by  the  Uuitcd  Slates,  and  Ihia  is 
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tbc  tri-aty  as  it  is  Mtill  iinderstoml  by  this  Goveniiiieiil.    lijrtleud,  how- 
over,  of  giving  effect  to  it  ia  this  sense,  the  British  Gov«;ruujeiit  pi*»- 
ceeded,  iu  1S51,  only  a  few  months  after  the  signature  to  the  treaty,  to  | 
i  establish  a  new  British  colony  in  Central  America  under  the  name  of  the  | 
*Bay  Islands,' und  when  this  Government  expressed  its  great  surpriso  | 
at  this  proceeding  and  at  the  failure  of  Great  Britain  tfl  comply  with 
the  termsof  the  convention,  Her  Majesty's  Government  replied  that  the 
/  islands  already  belonged  to  Great  Britain  at  the  date  of  the  treaty,  and 
that  the  convention,  in  their  view  of  it,  interfered  with  none  of  their 
existing  possessions  in  Central  America,  bnt  was  wholly  prospective  in 
its  character,  and  only  prevented  theui  from  making  new  aciiuisitiona. 
It  is  nnnecessary  to  do  more  thau  simply  refer  to  tho  earnest  and  able  ' 
discussions  which  followexl  this  avowal,  and  which  show  more  and  more 
plainly  the  opposite  constructions  which  were  placed  upon  the  treaty 
by  the  two  Governments. 

**lii  1854  it  was  sought  to  reconcile  these  construciinns  aiKi  lo  trrn)i 
nate  the  Central  American  question  by  the  convention  which  was  signed 
J    at  London  by  the  American  minister  and  Lord  Claren<lon,  usually  des* 
ignated  tho  Dallas-Clarendon  treaty.    The  terms  of  this  treaty  are  { 
doubtless  familiar  to  your  lordshii). 

'*  It  provides — 

"1.  For  the  withdrawal  of  the  British  protectorate  over  the  Mosquito 
Indians  and  for  an  arrangement  in  their  behalf  npon  prinoiples  which 
were  quite  acceptable  to  tlje  Unite*!  States. 

"U.  It  regulate*!  the  l»oan4laries  of  the  Belize  settlements,  within 
which  Great  Britiiin  claimed  lo  exercise  certain  possessory  rights  upoa 
terms  whicli,  although  not  wholly  acceptable  to  this  Government,  were 
yet  iu  a  spirit  of  generous  concession  ratified  i)v  thn  TToih  ii  S(:if4'« 
Senate. 

"3.  It  provided  for  a  cession  of  the  Bay  Islands  to  Uondura.s  (la  tlu\ 
opinion  of  this  Government  their  rightful  proprietor),  but  this  concea- 
81011  waa  made  dependent  upon  an  unratitied  treaty  l>etween  Great  \ 
Britain  and  Honduras,  whose  terms  were  not  officially  known  to  this 
Government,  but  which,  so  far  as  thoy  had  ntiollicially  j»pfH":irrd,  weri' 
not  of  a  satisfactory  character. 

**  The  Senate,  therefore,  in  ratifying  the  Dallas  Clarendon  ircii^,  irit 
obliged  to  amend  it  by  striking  out  all  that  part  of  it  which  coutcui* 
plate<!  the  eoncurreuco  of  this  Government  in  the  treaty  with  IloudnraR, 
and  simply  providing  for  a  recognition  by  the  two  Governments  of  the 
sovereign  right  of  Hondnras  to  the  islands  in  <pie«tion.  Givat  Brit- 
ain found  itself  unable  to  concur  in  this  amendment,  and  the  Dallas- 
Clarendon  treaty,  therefore,  fell  to  the  ground.  It  was  dear,  howeTer, 
that  the  objections  of  the  Sennt*^  to  the  Donduras  treaty  w^re  not  i 
deemed  unreasonable  by  Her  ^  '  -  Government,  becati  nr 

lonlship's  interview  with  the  i  ..  •"  ••>"  '^'**\  of  CH-  ►TJ 

your  lordship  *  allowed  that  the  an  the  adi  i  vol 
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itnlriHMKk'UCL^  of  the  inhuuls  luigUi  ImvL*  boeu  larger  Ibau  was  ueces- 
sury,  I  bml  oljserved/  you  added,  *  tlie  same  impression  in  the  corre- 
spondence of  Mr.  WyUe,  Iler  MnjcMty'H  clisirgo  d'affaires  at  Guatemala, 
who  seemetl  to  admit  that  a  i^reator  participation  in  the  internal  Gov- 
ernment might  bo  granted  to  the  anthoriliets  of  II<induras,^  and  you 
made  '  no  doubt  i hat  Her  Majesty'H  Guvernnient  wouhl  entertain  any 
reasonable  suggestions  which  might  be  otl'ered  to  them  in  that  sense.' 

"  And  again,  in  your  lordship's  note  to  this  Department  of  November 
3<),  1857,  yon  recognize  the  same  probalnlity  "^that  the  intervention  of 
the  Honduras  Government  iu  the  administration  of  tlie  i^shinds  may 
have  been  more  li(nit«^d  than  was  necessary  or  even  advisable.' 

*'  Such  was  (linibtle.Hs  the  opinion  of  Honduras,  for  as  long  ago  as  May 
10,  1857.  1  was  informed  by  your  lordship  that  the  treaty  remained  uu- 
ratilled  *  owing  to  some  objections  on  the  jiart  of  the  Government  of 
Hondnras,*  and  that  'Uer  Majesty's  Government  does  not  expect  that 
the  treaty  in  its  iireseut  shape  will  be  definitely  sanctioned  by  that  Re- 
public.^ 

*'  In  view  of  the  objectionable  provisions  of  this  convention  with  Hon- 
duras, and  of  its  failure  to  be  sanctioned  by  that  llepnblic,  your  lord- 
shipj  by  the  authority  of  Lord  Clarendon,  iulbrmed  me  on  the  t>th  of 
May,  1857,  that  Der  Majesty'*  Government  was  prepared  to  sanction  a 
new  treaty,  in  resipect  to  the  Central  American  questions,  which  should 
in  all  respects  conform  to  the  Dallas-Clarendon  treaty,  as  ratitied  by  the 
Senate,  except  that  to  th«5  simple  recognition  in  the  Senate's  substitute 
for  the  second  separate  article  of  the  sover€*ignty  of  Honduras  over  the 
Bay  Islands  there  was  to  be  added  the  following  passage;  '  Whenever 
and  so  soon  as  the  Republic  of  Honduras  shall  have  concluded  and  rati- 
fied a  treaty  with  Great  Britain  by  which  Great  Britain  shall  have  ceded 
and  the  Republic  of  Honduras  ohall  have  accepted  (he  saitl  islands  sub- 
ject to  the  provisions  and  conditions  contained  in  said  treaty.'  While 
this  condition  contemplated  a  new  treaty  with  Honduras  which  might 
possibly  avoid  the  objectionable  provisions  of  tlie  old  one,  yet  it  was 
quite  imposaiblefor  the  United  States  to  become  a  party,  cither  directly 
or  indirectly,  to  a  convention  which  was  not  in  existence,  or  whose  terms 
iiud  conditions  it  could  neither  know  nor  control.  For  this  reason  1 
informed  your  lonlship  in  my  communic^ition  of  .May  lii»,  that  your 
lordship's  proposition  was  decbned  by  this  Government. 

'^The  attempts  to  adjust  the  Central  American  questions  by  means  of 
a  flupfdementary  treaty  having  thus  failed  of  success,  and  the  subject 
not  being  of  a  character,  in  the  opinion  of  the  United  States,  to  admit 
of  their  reference  to  arbitration,  the  two  Governmentii  were  thrown 
back  upon  their  rcvspective  rights  under  the  ClaytonBulwer  treaty. 
1  While  each  Government,  howeser,  had  continued  to  insist  upon  its  own 
■  construction  of  this  treaty,  there  was  reason  to  believe  that  the  embar- 
^■Msments  growing  out  of  their  conflicting  views  of  its  provisions  might 
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b©  iiractically  relieved  by  direct  negotiatiou  between  her  Majesty's 
Government  and  the  States  of  Central  America. 

**Iq  this  way  it  seemed  possiiile  that,  without  any  iujastiee  to  tboee 
States,  the  treaty  might  be  rendered  acceptable  to  both  countries  as 
well  as  operative  for  the  disinterested  and  useful  purposes  which  it  had 
been  desifjued  to  serve.  The  President,  therefore,  was  fjlad  to  learn 
from  your  lordship,  on  the  lUth  of  October,  1857,  that  Her  Majesty*! 
Governineut  had  '  resolved  to  dispatch  a  representative  of  authority  and 
experience  to  Central  America,  to  muke  a  detiuitive  settlement  of  all 
the  matters  with  regard  to  which  the  United  States  and  Englantl  were 
still  at  variance,  and  who  would  be  iustrncted,'  as  your  lordship  he 
lieved,  'to  ciirry  the  Clayton-Bulwer  treaty  ioto  execution  according  to' 
the  general  tenor  of  the  interpretation  put  upon  it  by  the  United  States, 
but  to  do  so  by  separate  negotiations  with  the  Central  American  Re« 
publics  in  lieu  of  a  direct  engagement  with  the  Federal  Government.' 
This  announcement  could  not  fail  to  bo  received  with  satisfaction  by 
the  President,  because  it  contemplated  the  substantial  accomplishment 
of  the  very  purposes  in  respect  to  the  treaty  which  the  United  States 
had  always  had  in  view,  and  so  long  as  these  were  accomplished  he 
assured  year  lordship  that  'to  him  it  was  indifferent  whether  tlie  con- 
cession contemplated  by  Her  Majesty's  Government  were  con8igne<l  ta! 
a  direct  <'ng;igenient  between  England  and  the  United  States  or  to 
treaties  between  I  he  former  and  thti  Central  American  liepublicsj  the 
latter  metliod  might,  in  some  respects,  he  added,  be  even  more  agreea- 
ble to  him,  and  he  thought  it  would  be  more  convenient  to  Her  Majesty^s 
Government,  who  might,  with  greater  fticility,  accede  to  the  claims  of 
the  weaker  party.*    •     •     • 

**The  explanations,  however,  anticipated  by  your  lordship  and  by 
myself  were  not  received,  and  about  three  mouths  after  the  arrival  of 
Sir  William  at  Washington  you  expressed  to  me  yonr  regret  that  you 
had  held  out  expectations  which  proved  unfounded,  and  which  had 
pmrnplcd  delay,  and  then  for  the  first  time  requested  an  answer  to  tbe 
proposals  of  Her  Majesty's  Government,  and  *esi)eciQlly  to  that  part  of 
them  relating  to  the  arbitration.*  It  was  even  then  suggested  that  the 
answer  was  desired  becanse  it  was  thought  to  be  ajipropriate  as  a  mat- 
ter of  form  and  not  bcc3use  the  exi»lanationa  which  had  been  waited 
for  were  deemed  wholly  unnecessary.  *I  overlooked  something  du© 
to  forms,'  is  your  lordship's  language  in  the  note  of  April  13,  *in  my 
anxiety  to  promote  a  dearer  understanding,  and  T  eventually  learned  in 
an  official  shape  that  Her  Majesty's  Clovernment,  following  their  better 
judgment,  desired,  before  making  any  further  communication,  a  reply  to 
their  overtures,  and  especially  to  that  part  of  them  referring  to  arbitra- 
tion.' Should  the  new  proffer  of  arbitration  be  declined,  it  was  clearly 
not  supposed  in  your  note  of  February  15  that  this  result  would  have 
any  tendency  to  interrupt  Sir  William's  efforts;  but  in  that  event  it 
was  hoped,  you  informal  me,  that  these  efforts  wouhl  result  in  a  settle- 
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meut  agreeable  to  the  Uuited  States,  iunsmuch  as  in  esseutial  poiuta  it 
would  carry  the  treaty  of  1850  into  operatioo  in  a  manner  praetically 
coiifonriable  to  tbo  American  interpretation  of  tbat  iDstriuneiit.  [Here 
follows  a  recapitalation  of  note  of  April  6,  above  given.] 

''The  nenlrality  of  the  iiitci'oceam'c  routes  and  their  freedom  from  the 
superior  and  controlling  iriliuenco  of  any  one  Government,  the  principles 
iijwn  which  the  Mosquito  Protectorate  may  be  arranged^  alike  with 
jastice  to  the  sovereignty  of  Nicaragua  and  the  Indian  tribes,  the  snr- 
render  of  the  Bay  Islands  under  certain  eitipulatious  for  the  benefit  of 
trade  and  the  protection  of  their  British  occupants,  and  the  definition 
of  the  boundaries  of  the  British  Belize — about  all  these  points  there  is 
no  apparent  disagreement  except  as  to  the  conditions  which  shall  be  an- 
nexed to  the  Bay  Islands*  surrender,  and  as  to  the  limits  which  shall  be 
fixed  to  the  wcttleraents  of  the  Belize.  Is  it  possible  that,  if  ap[troached 
in  a  spirit  of  conciliation  and  good  feeling,  these  two  points  of  diflereneo 
are  not  susceptible  of  a  friendly  adjustment!  To  believe  this  would  be 
to  underestimate  the  importance  of  the  adjustment,  and  the  intelligent 
appreciation  of  this  importance  which  ranst  bo  entertained  by  both 
nations. 

*'  What  the  United  States  waut  in  Central  America,  next  to  the  hap- 
piuess  of  its  people,  is  the  security  and  neutrality  of  the  interoceanic 
routes  which  lead  through  it.  This  is  equally  the  desire  of  Great  Britain, 
of  France,  and  of  the  whole  commercial  world.  If  the  principles  and 
policy  of  the  ClaytonBulwer  treaty  are  c^lTied  into  effect,  this  object  is 
accomplished.  When,  therefore,  Lord  Malmesbury  invites  new  over- 
tures from  this  Government  upon  the  idea  that  it  has  rejected  the  pro- 
lK)8al  embraced  in  Sir  William  Ouseley's  mission  for  an  adjustment  of 
the  Central  American  questions  by  separate  treaties  with  Honduras, 
Nicaragua,  and  Guatemala,  upon  terms  substantially  according  with 
the  general  tenor  of  the  American  interpretation  of  the  treaty,  I  have 
to  reply  that  this  very  adjustment  is  all  that  the  President  ever  desired, 
and  that  instead  of  having  rejected  that  proposal  he  had  expressed  his 
coiHlial  acceptance  of  it  so  far  as  he  understood  it,  and  had  anticipated 
from  it  the  most  gratifying  consequences. 

"Nothing  now  remains  for  me  but  to  inquire  of  your  lordship  whether 
the  overtures  contained  in  your  lonlship's  note  of  November  30,  are  to 
be  considered  as  withdrawn  by  Her  Majesty's  Government,  or  whether 
the  good  results  expected  in  the  beginning  from  Sir  William  Ouseley^s 
mission  may  not  yet  bo  happily  accomplished." 

Mr.  C«M,  Sec.  of  State,  to  Lord  Napier,  Nov.  8,  1858.    M8S.  NoU's,  Gr.  Brit. 

"  Our  I'elations  with  Great  Britain  are  of  the  most  friendly  character. 
Since  the  commencement  of  my  administration  the  two  dangerons 
questions  arising  from  the  Clayton  and  Bulwer  treaty,  and  from  the 
right  of  search  claimed  by  the  British  Government,  have  been  amicably 
and  honorably  adjusted. 
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"The  discordant  construclious  of  Ibe  Clayton  and  liulwer  treaty"  1 
twecn  the  two  Govertinient8,whidi  at  diflerent  periods  of  the  discii&sic 
bore  a  tlireatening  aspect,  have  resulted  in  a  linai  settlement  eiitii 
satisfactory  to  this  Government.  J  n  my  last  annual  message  I  infor 
Congress  that  the  Briti*ih  Government  had  ii<tt  then  *  completed  treat 
iirran^ements  with  the  liepaldies  of  llondtiras  and  jSiearagoa  in  pu^ 
suance  of  the  understanding  between  the  two  Governments.  It 
nevertheless,  confidently  expected  that  this  ^ood  work  will  ere  long 
accomplished.'  This  confident  expectation  has  since  been  fulfiUc 
Her  Britannic  Mijjesty  concluded  a  treaty  with  Honduras  on  the  28th 
November,  1850,  luid  with  Nicarajgua  on  ihe  IfHtli  August,  1860,  relin- 
quishing the  Mosquito  i)rotectorate.  Besides,  by  the  former,  the  Bay 
Islands  are  recognized  as  a  part  of  the  Republic  of  Honduma.  It  may 
be  observed  that  the  stipulations  of  these  treaties  conform  in  every 
important  particular  to  the  amendments  adopted  by  the  Senate  of  the 
United  States  to  the  treaty  concluded  at  London  on  the  17(h  October, 
1850,  between  the  two  Governments.  It  will  be  recollected  that  thin 
treaty  was  rejected  by  the  British  Government,  because  of  its  objection 
to  the  just  and  important  amenduieut  of  the  Senate  to  the  article  rela 
ing  to  Ituatan  and  the  other  islands  in  the  Bay  of  Ilouduraa." 
rresicleot  Bncbnnan,  Fonrth  Anonal  Message,  IfldO. 

"Towards  the  close  of  Mr.  Polk's  administration  the  British  Golf 
ernaient,  disturbed,  perhaps,  by  the  recent  acquisition  of  territory  by  tl 
United  States  on  the  Pacific,  showed  what  we  thought  to  be  a  disf 
tion  to  contend  with  the  Governments  of  the  Central  American  Statefl 
with  the  ultimate  object,  as  was  supposedjOf  acquiring  dondniou  ther 
mid  also  a  control  of  any  ship-canal  which  might  be  made  between  tl] 
two  oceans  by  the  way  of  the  Sun  Juan  Itiver  and  Lake  NicarnguJ 
British  subjects  had  long  before  that  time  lent  those  Government 
money,  the  interest  on  which  was  in  arrears,  chielli'  in  consequence 
the  strife  between  the  States  which  ensued  upon  their  separation  an 
as  a  confederacy. 

"  War  measures  were  determined  upon  to  recover  this  interest ;  amoB 
others,  the  seizure  of  the  isluud  of  Tiger,  belonging  to  Honduras, 
the  Bay  of  Fonseca,  was  made  by  a  British  naval  force  in  Uctol 
1849,    This  seizure  was  protested  against  by  Mr.  Squier,  the  UtiitQ 
States  charg<5  d'affaires  in  Nicaragua,  and  a  disavowal  of  the  proceed 
ings  by  the  British  Government  was  requircil  by  Mr.  Clayton  in  an  it 
struction  to  Mr.  Abbott  Lawrence,  at  London,  of  the  20th  of  December, 
1840. 

*'  Inasmuch  as  one  route  (by  some  supposed  the  best  route}  for  the  ship 
oaDal  from  the  lake  to  the  Pacific  lay  along  the  Estero  Real,  whic 
empties  Into  the  Bay  of  Fonseca,  near  Tiger  Island,  Mr.  Sqnier  deeme 
himself  warranted  in  incorporating  in  u  general  commercial  treaty  wit 
(londnraR,  which  ho  signed  on  the  28th  of  September,  1849,  provituoo 
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for  acquiring  land  for  naval  stations  on  tbat  island  or  on  the  coutiueut  in 
its  vicinity.  By  what  is  colled  a  protocol,  of  the  same  date,  Ilonduras 
ceded  Tiger  Island  to  the  United  States,  pendiu«?  the  ratitication  or 
rejection  of  the  general  treaty,  provided  that  tbe  time  should  exceed 
eighteen  months. 

"  These  stipulations  were  entered  into  by  Mr.  Sqnier  without  iastruc- 
tionstrom  the  Department,  and  wlicn  the  treaty  and  additional  articles 
wore  received,  he  was  reproved  for  theui.  They  were  never  laid  before 
the  Senate.  It  is  not  to  be  doubted^  however,  that  they  occasioned  un- 
easiness to  the  British  Government,  aiul  in  a  great  degree  led  to  the 
Clayton-Bulwer  treaty  of  the  19th  of  April,  1850. 

"  The  preamble  of  that  treaty  states  that  its  object  was  to  fix  the  view8 
and  intentions  of  the  parties  in  regard  to  the  ship-canal. 

*'  The  first  article  of  the  treaty,  still  referring  to  the  ship-canal, stipu- 
lates that  neither  party  will  erect  fortifications  commanding  the  same, 
or  in  the  vicinity  thereof,  or  occupy,  or  fortify,  or  colonize, or  assume,  or 
exercise  dominion  in  any  part  of  Central  America. 
H      ♦»  It  seems  obvious  that  the  renunciation  by  the  parties  to  this  iuatru- 
ment  of  a  right  to  acquire  dominion  in  Central  America  was  intended  to 
prevent  either  of  them  from  obtaining  control  over  the  propo.sed  ship- 
B  canal.    At  the  time  the  treaty  was  contiluded  there  was  every  prospect 
^  that  that  work  would  not  only  soon  be  begun,  but  that  it  would  bo 
carried  to  a  succesfnl  conclusion.     For  reasons,  however,  which  it  is 
not  necessary  to  specify,  it  never  was  even  commenced,  an<l  at  present 
there  does  not  appear  to  be  a  likelihood  of  its  being  undertaken.    It 
maybe  a  question,  therefore,  supposing  that  the  canal  should  never  be 
begun,  whether  the  renunciatory  clauses  of  the  treaty  are  to  have  i>er- 

Ipetual  operation. 
**  Technically  speaking,  this  question  migbtbe  decider!  in  the  negative. 
Btill,soloug  as  it  should  remain  a  question,  it  would  not  comport  with 
good  faith  for  either  party  to  do  anything  wldcli  might  be  deemed  con- 
trary to  even  the  spirit  of  the  trealy. 
**It  is  becoming  more  and  more  certain  every  day  that  not  only  naval 
warfare  in  the  future,  but  also  all  navigation  of  war  vessels  in  time  ot 
{>ciu^e,  uiu»t  be  by  steam.  This  necessity  will  occasion  little  or  no  incon- 
venience to  the  principal  niarilime  powers  of  Europe,  and  especially  to 
Great  Britain,  as  those  powers  have  possessions  in  various  parts  of  the 
globe  when?  they  can  have  stores  of  coal  and  provisions  for  the  use  of 
their  vessels.  AYe  are  dilferently  situated.  We  have  no  possession 
beyond  the  limits  of  the  United  States,  l-'oreign  colonization  has  never 
been  favore<l  by  statesmen  in  this  country  either  on  general  grounds  or 
OS  in  harmony  with  our  peculiar  condition.  There  is  no  change  or  likely 
to  be  any  in  this  respect.  It  is  indispensable  for  us,  however,  to  have 
foaling  stations  under  our  own  flag  for  naval  observation  and  police, 
and  for  defensive  war  as  well  as  for  the  protection  of  our  wi«lely-sprcad 
commerce  when  wo  are  at  peace  ourselves.    This  want,  even  for  our 
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commercial  mariue,  is  nowhere  more  sensibly  felt  than  on  tho  trac 
between  Panama  and  San  Francisco.    The  question  then  occurs  wbai 
poinls  beyond  our  jurisdiction  would  be  most  eligible  for  this  purpose ! 

"  Wbatever  opinion  niit»bt  be  cntertiiined  in  regard  to  any  other  site 
there  would  be  no  qaestion  that  Tiger  Island  would  be  exceedingly  dc 
sirablo  for  that  purpose. 

^'  Under  these  circumstances,  you  will  sound  Lord  Clarendon  as  to  tli 
disposition  of  his  Government  to  I'avor  us  in  acquiring  coaling  statioi] 
in  Central  America,  notwithstandiug  the  stipulations  coutained  in  the 
ClaytoTi-Bulwer  treaty.    In  doing  this,  however,  you  will  use  geuera^H 
terms  only,  and  will  by  no  means  allow  it  to  be  supposed  that  wo  parlH 
ticularly  covet  Tiger  Island.    Yon  will  execute  this  instruction  at  snch 
time  and  in  such  way  as  to  30U  may  seem  best,  and  inform  the  Depar 
ment  of  the  result,  so  that  the  United  States  minister  to  Uonduras  ma 
be  directed  to  proceed  accordingly, 

"  It  is  supposed  that  you  may  probably  be  able  to  intro<lnco  the  subj€ 
to  the  Earl  of  Chirendon's  attention  by  suggesting  that  a  negotiatioii 
with  a  view  to  the  special  end  mentioned  might  be  made  an  element  in 
a  general  negotiation  for  settlement  of  the  northwest  boundary  question 
and  of  the  contlieting  claims  of  the  two  countries  which  have  ariseo 
during  the  late  rebellion  in  the  United  States."  J 

Mr.  Sewarti,  Sec.  of  State,  to  Mr.  Adams,  April  '25,  1H6<^     MSS.  Inst.,  Or.  Brit. 

The  report  of  Mr.  Fish,  Secretary  of  State,  July  14, 1870,  on  the  rela- 
tion of  tlio  Monroe  doctrine  to  Central  America,  in  connection  with  the 
Clay  ton -Bui  wer  treaty,  is  given  at  large,  supra,  §  57. 

"You  are  aware  that  a  main  object  of  the  Claytou-Bulwer  treaty, 
called,  of  the  19th  of  April,  1S50,  was  to  provide  against  obstruction  b; 
either  party  to  a  sbip-caual  to  the  Pacific  through  Nicaragua.     A  wori 
of  that  kind  was  then  deemed  specially  necessary  and  desirable  for  ui 
OS  California  had  recently  been  acquired,  the  only  ijranticablo  way 
which  was  across  the  Isthmus  of  Panama,  or  around  Cnpe  Horn.    For 
some  time  previously  to  the  date  of  that  instrument,  and  especially  dur- 
ing the  considerable  period  when  the  United  States  were  without 
diplomatic  representative  in  Central  America,  it  seemed  to  be  the  iK>lic 
of  the  British  Government  to  avail  itself  of  wliat  was  calknl  its  proteci 
orate  of  the  King  of  Mosquitos  to  wrest  from  Nicaragua  that  part  of  i 
territory  claimed  on  behalf  of  that  Indian  chief,  including,  of  course,  th 
mouths  of  tho  San  iTuan  River,  by  llie  way  of  which  it  was  suppose<l  tl 
proposed  ship  canal  must  pass.    The  Clayton-Bulwer  treaty  effectually 
checked  this  pretension.     It  also  in  terms  forbade  either  party  to  occup; 
or  fortify  in  any  part  of  Central  America.    The  British  Government,^ 
probably  actuated  by  an  apprehension  that  this  stipulation  might  Ixs 
construed  against  their  claims  at  Belize,  Honduras,  instructed  Sir  H. 
L,  Bulwer  to  make  the  declaration  of  29th  of  Jutie,  1850,  when  the  ratifi- 
cations were  to  be  exchanged,  to  the  effect  that  they  did  not  understand 
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the  engagements  of  the  convention  to  apply  to  Belize  and  its  dependen- 
cies. In  ii  note  to  Sir  Eenry  of  the  4th  of  July,  1850,  Mr.  Clayton  ac- 
knowledged that  it  was  not  the  purpose  of  the  convention  to  apply  to 
Belize  and  its  dependencies. 

**  A  similar  acknowledgment  is  contained  in  a  memorandum  of  the 
6tb  of  July,  18.>0,  signed  by  Mr.  Clayton,  which  says  that  he  at  the 
same  time  declined  to  aflirrn  or  deny  the  British  title  in  their  settle- 
ment or  its  allei,'ed  dei>eodencies.  Among  the  latter  what  are  called 
the  Bay  Islands  were  claimed  to  belong.  The  British  Government, 
however,  having  converted  them  into  a  separate  colony,  this  and  the 
continuance  of  its  protectorate,  so  called,  over  the  Mosqnito  Indians, 
were  regarded  as  virtually  such  breaches  of  the  Clayton-BulweT  treaty 
as  to  call  for  the  remuustrances  which  Mr.  Buchmian,  and  subsequently 
Mr.  Dallas,  were  instructed  to  address,  and  which  they  did  address,  to 
that  Government.  The  answer  of  that  Government  was  in  substance 
that  the  Clayton-Bulwer  treaty  was  merely  designed  to  provide  for  the 
future,  and  was  not  intended  to  affect  any  rights  or  claims  which  Great 
Britain  may  have  had  in  Central  America  at  the  time  of  its  conclusion. 
This  pretension  was  effectually  answered  by  Mr.  Buchanan  in  his  reply 
to  Lord  Clarendon's  memorandum  on  the  subjeet,  which  yon  will  tind 
on  the  lile  or  record  of  your  legation.  Ultimately,  on  the  17th  of  Octo- 
ber, 1856,  what  is  called  the  Dallas-Olarcndon  treaty  was  signed  at 
London.  The  object  of  this  instrument  was  to  compose  the  differences 
between  the  two  Governments,  especiidly  in  regard  to  the  Bay  Islands 
and  the  Mosquito  protectorate.  When  the  treaty  reached  here  it  must 
have  been  obvious  to  the  Executive  that  if  it  accomplished  either  of 
those  iMirposes  this  was  in  an  incomplete  and  unacceptable  way.  Still 
the  treaty  was  laid  before  the  Senate,  which  body,  though  it  did  not 
absolutely  reject  it,  appended  to  it  so  many  and  such  imijortant  amend- 
ments that  they  were  not  accepted  by  the  British  Government,  and  the 
whole  business  proved  abortive. 

"The  British  Government  then  sought  negotiations  with  Nicaragua, 
Guatemala,  and  Honduras,  separately,  to  attain  the  principal  objects 
which  it  hoped  to  compass  by  means  of  the  Dallas-Clarendon  treaty,  if 
'  il  had  gone  into  effect  aa  it  was  sigoed. 

"The  puri>oses  of  that  Government  were  in  the  main  accomplished. 
On  the  2«th  of  January,  1800,  a  treaty  between  Great  Britain  and 
Nicaragua  was  signed  at  Managna.  Though  this  instrument  restored 
to  that  Republic  the  nominal  sovereignty  over  that  part  of  its  territory 
which  had  previously  been  claimed  as  belonging  to  the  kingdom  of  the 
Mosqnitoa,  it  assigned  boundaries  to  the  Mosquito  lieservation  probably 
beyond  the  limits  which  any  member  of  that  tribe  had  ever  seen,  even 
when  in  chase  of  wild  animals.  Worst  of  all,  however,  it  confirmed  the 
grants  of  land  previously  made  in  Mosquito  territory.  The  similar 
8tipulation  on  this  subject  in  the  Dallas-Clarendon  treaty  was  perhaps 
the  most  objectionable  of  any,  as  it  violated  the  cardinal  rule  of  all 
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European  colonists  in  America,  including  Great  Britain  herself,  Iha 
the  aborigines  had  no  title  to  the  soil  which  they  could  confer  upon' 
•   individuals. 

"This  rule  has  repeatedly  been  conflrnjed  by  judicial  decisions,  aui 
especially  by  the  Supreme  Court  of  the  United  States.    It  is  snppoHed  to] 
be  superfluous  to  add  that  it  is  understood  the  grantees  of  the  Mosquito' 
I  chief,  respecting  whoso  Interests  the  British  Government  was  so  solio- 
litous,  were  the  subjects  of  the  latter. 

"It  is  supposed  that  the  exi)edition  of  Walker  to  Nic;iragua  tnad 
huch  an  unfavorable  impression  on  public  opinion  there,  in  respect  t 
this  country,  as  to  prepare  the  way  for  the  treaty  with  Gretit  BritainJ 
A  rumor  was  current  in  that  quarter,  and  was  by  many  believed  to  bo; 
I  rue,  that  Walker  wa*an  agent  of  this  Government,  which,  it  was  sup- 
j)osed,  had  covertly  sent  him  thither  to  obtain  contrgl  of  the  country »; 
This,  however,  was  so  far  from  the  truth  that  everything  within  i 
I)ower  was  done  by  this  Govenmient  towards  preventing  the  departar 
of  Walker. 

^* Besides  the  treaty  with  Nicaragua,  just  adverted  to,  there  wa« 
treaty  between  Great  Britain  and  Honduras,  signed  on  the  28th  Novem*'' 
ber,  ISofl,  the  main  object  of  which  was  the  restitution  to  the  latter  ofj 
the  Bay  Islands,  which  had  for  some  time  before  been  converted  into 
British  colony. 

^'Tbis  treaty  also  contained  stipulations  in  regard  to  Mosqnito  ludianaj 
ill  Honduras  territory  similar  to  that  in  the  treaty  with  Nicaragua. 

*'0n  the  30th  of  April,  1859,  a  treaty  between  Great  Britain  and  Gua 
temala  was  also  signed,  by  which  the  boundaries  of  the  British  settle 
ment  at  Belize,  so  called,  were  extended  to  the  Sarstoon  River.  ThU^ 
instrument  contained  provisions  for  the  appointment  of  commissioners 
to  mark  the  boundaries,  and  for  the  construction  of  a  road  from  Guate- 
mala to  the  tittest  place  on  the  Atlantic  coast  near  Belize.  By  a  sup 
pleinentary  convention  between  the  parties,  of  the  6th  of  August,  1863, 
Great  Britain  agreed,  upon  certain  conditions,  to  contribute  fifty  thou 
sand  pounds  sterling  towards  the  construction  of  the  road  rofen'ed  to. 

"From  the  note  of  the  4th  of  December  last,  addressed  to  this  Do 
part  ment  by  Mr.  Dardon,  the  minister  of  Guatemala  here,  acopy  of  whiol 
is  inclosed,  it  appears  that  when  the  joint  commission  for  i  the 

boundary  line  reached  the  Sarstoon  Kiver  the  British  coi  !>or, 

finding  that  his  countrymen  were  trespassing  beyond  that  limit,  refused] 
to  proceed,  and  the  stipulation  on  the  subject,  if  not  virtually  canceled, 
has,  at  least,  been  suspended. 

"The  supplementary  convention  not  having  been  ratllied  by  Giuite- 
mala  in  sea^son,  it  is  stated  that  the  British  Government  ha^s  notided 
that  of  Guatemala  that  it  would  regard  the  stipulation  on  the  mibjeetJ 
of  the  road  contained  in  the  treaty  of  1850  as  at  an  end. 

"Ofher  imiKirlant  lufonnatioti  on  I hese  subje^'t^  is  con ( 
letter  and  lis  sutcompaniuieuts  of  Mr.  Henry  Savage,  to  l 
'JOS 


i 


CHAP. VI. J   GREAT  BRITAIN:  CLAYTON- BTTL WE R  TREATY,  1850. 


I 


uienf,  of  the  IGlh  of  October  last,  ii  copy  of  which  is  inclosed.    Ho  is  a 
uative  of  this  country  and  at  one  time  was  consul  jtt  Guatemnla. 

"lit?  has  frequenll}-,  in  tho  iibsenee  of  a  diplomatic  ajfcut  of  thti  United 
States  iu  that  quarter,  furnished  this  Department  with  valuable  iufor- 
matioQ  in  regard  to  Central  Aaiericau  aflairs. 

"Mr.  Dardon  says  that  hU  Government  also  regards  its  treaty  of 
1850  with  Great  Britain  at  an  end,  and  reqiir-stson  its  behalf  the  co- 
operation and  snpport  of  this  Governiuent  toward  preventing  i'urther 
encroachments  by  British  subjects  on  the  ter-itory  of  Gnatenialju  It 
is  believed  that  if*  siicli  eiieroachmfiits  are  authorized  or  countenanced 
by  that  Government  it  will  be  tantamount  to  a  breairh  of  its  engage- 
ment not  to  ot^eupy  any  part  of  Central  America.  Before,  however, 
officially  nientioning  the  subject  to  Earl  Grauville,  it  would  be  advisa- 
ble to  ascertain  l[ie  correctncsa  of  the  representation  of  Mr.  Dardon,  as 
to  tlie  cause  of  the  disconlinuance  of  the  demarkation  of  the  boundary. 

"If  the  statenieni  of  that  gentleman  should  prove  to  be  correct,  you 
will  then  formally  remonstrate  against  any  trespass  by  British  subjects, 
with  the  connivance  of  their  Government,  upon  the  territory  yf  Guate- 
mala, as  an  infringement,  of  the  Olaytou-BuU^er  treaty,  which  will  be 
very  unacceptable  in  this  country." 

Mr.  Fish,  Sec.  of  Stat«,  to  Mr.  Schenck,  Apr.  26, 1872.    MS8.  lust.,  Gr.  Brit. 

"Aside  from  the  well  understood  doctrines  of  this  Government  as  to 
any  new  acquisitions  of  American  territory  by  European  powers,  it 
seems  unquestionable  that  the  Clayton-Bulwer  treaty  ijrecludes  the  ac- 
quisition of  those  islands  by  Great  Britain.    The  intentions  which  are 
imputed,  therefore,  to  that  power,  looking  in  that  direction  may  well  lie 
discredited.    Still  they  should  awaken  the  attention  and  arouse  the 
vigilance  of  this  Government.     Even  should  the  tendency  you  report 
Reward  the  alienation  of  the  Bay  Islands  take  another  direction,  it 
sld,  of  course,  be  impossible  for  us  to  remain  indiOerent  or  to  ac- 
aiesce  in  any  other  European  power  acquiring  any  of  them." 

Mr.  Evarls,  See.  of  S^ate.toMr.  Logan,  Mar.  4,  18«0.     AISS.  Inst.,  Cent.  Am. 
As  to  the  Isthmns,  see  more  fully  infra,  $$287/. 

"  In  ]>ur8uauce  of  the  ijremises  laid  down  iu  n»y  circular  note  of  Jane 
24  of  this  year  touching  the  determination  of  this  Government  with  re- 
spect to  the  gimranteeof  neutrality  for  the  interoceauic  canal  at  Panama, 
K  it  becomes  my  duty  to  call  your  attention  to  the  convention  of  April  19, 
^^  J,850.  between  Great  Britain  and  the  United  States,  commonly  known 
^^ta|B  the  Clayton-Bulwer  treaty. 

^f  "According  to  the  artieles  of  that  convention  the  high  contracting 
H  parties,  in  referring  to  an  interoceauic  canal  through  Nicaragua,  agreed 
H  *  that  neither  the  one  nor  the  other  will  ever  obtain  or  maintain  for  it<- 
^  self  any  exclusive  control  over  said  ship  canal,  and  that  neither  will 
ever  erect  or  maintain  any  fortitications  commanding  the  same  or  in  the 
^cinity  thereof.'  In  a  concluding  paragraph  the  high  contracting 
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parties  agreed  'to  extend  their  protection  by  treaty  stipulations  to  any 
other  practical  commiiiiications,  whether  by  canal  or  railway,  aero 
the  Istlimiis    •     •    •    which  arc  now  proposed  to  be  established  b; 
way  of  Tehuantepec  or  Panama.' 

''This  convention  ivas  uiiuie  more  than  thirty  years  ago,  under  excep- 
tioDp]  and  extraordiuary  conditions,  which  have  long  since  ceased  to 
exist—conditions  which  at  best  were  temporary  in  their  nature,  and 
which  can  never  be  reproduced, 

**The  remarkable  development  of  the  United  States  on  the  Pacific 
coast  since  that  time  has  created  new  duties  for  this  Government,  and 
devolved  new  rcsponwibililics  upou  it,  the  full  and  complete  discharge 
of  which  requires  in  the  judgment  of  the  Presideut  some  essential  modi- 
fications in  the  Ckyton-Buiwer  treaty.  The  interests  of  Her  Majesty'i 
Government  involved  in  this  question^  in  so  far  as  they  may  be  prop-j 
eriy  judgetl  by  the  observation  of  a  frieudly  power,  are  so  inconsider- 
able in  comparison  with  those  of  the  United  States  that  the  Presideut 
hopes  a  reatljastment  of  the  terms  of  the  treaty  may  be  reached  in  » 
spirit  of  amity  and  concord. 

"  The  respect  due  to  Iler  Majesty's  Government  demands  that  the 
objections  to  the  perpetuity  of  the  convention  of  1850,  as  it  now  exists, 
should  be  stated  with  directness  and  with  entire  frankness.  And  amon^ 
the  most  salient  and  palpable  of  these  is  the  fact  that  the  operation  of 
the  treaty  practically  concedes  to  Great  Britain  the  control  of  whatever, 
canal  may  be  constructed.    •    •    • 

•'  The  treaty  binds  the  United  States  not  to  use  its  military  fonre  in 
nny  precautionary  measure,  while  it  leaves  the  naval  power  of  Great 
Britain  perfectly  free  and  unrestrained;  ready  at  any  moment  of  iii 
to  seize  both  ends  of  the  canaK  Jiml  render  its  military  occupation  on 
land  a  matter  entirely  within  the  discretion  of  Ht^'  Majesty^s  Govern- 
ment. 

**Tlie  military  power  of  the  United  States,  as  sliown  by  tlie  recent 
civil  war,  is  without  limit,  and  in  any  coutlict  on  the  American  conti- 
nent altogether  irresistible.  The  Clayton-Bulwer  treaty  commands  thia 
Government  not  to  use  a  single  regiment  of  troops  to  protect  its  inter- 
ests in  connection  with  the  interoceanic  canal,  but  to  surrender  the 
transit  to  the  guanliansliip  and  control  of  the  British  navy.  If  no 
American  soldier  is  to  be  quartered  on  the  Isthmus  to  protect  the  rigbtA' 
of  his  country  in  the  interoceanic  canal,  surely,  by  the  fair  logic  of  ueu' 
trality,  no  war  vessel  of  Great  Britain  should  be  permitted  to  apx>car  itt;{ 
the  waters  that  control  either  entrance  to  the  canal. 

"  A  more  comprehensive  objection  to  the  treaty  is  urged  by  this  Gow 
ernmeot.  Its  provisions  embody  a  misconception  of  the  relative  posi 
tions  of  Great  Britain  and  the  United  Stj^tes  with  respect  to  the  inte 
ests  of  each  Government  in  questions  pertainijig  to  this  continent.  Tl 
Government  of  the  United  States  has  no  occasion  to  disavow  an  a 
gressivc  dis^iosition.  Its  entire  policy  establishes  its  x»acilic  cha 
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and  aiuoug  its  chief  aims  is  to  cultivate  the  most  Menilly  and  intimate 
relatious  with  its  ueiglibors,  both  iudepeudent  and  colonial.  At  the 
same  time,  this  Goveranieiit,  with  respect  to  European  states,  will  not 
consent  to  perpetuate  any  treaty  that  imneaches  our  right  and  long- 
establishi'd  claim  to  priority  on  tbo  American  continent.     •     •     • 

"The  Slates  and  Territories  ai)puiten{iiit  to  the  Pacific  Ocean  and 
(lependeut  ujjou  it  for  commercial  outlet,  and  hence  <lirectly  interested 
in  the  canal,  eonjpnse  an  area  of  nearly  eight  hundred  thousand  square 
miles,  larger  in  extent  than  the  German  Empire  and  the  tour  Latin 
countries  uf  Europe  combined.     •     •     • 

*'  If  a  hostile  movement  should  at  any  time  be  made  against  the 
Paci tic  coast,  threatenmg  danger  to  its  people  and  destruction  to  its 
property,  the  Government  of  the  United  States  would  feel  that  it  had 
been  unfaithful  to  its  duty  and  neglectful  towards  its  own  citizens  if  it 
permitted  itself  to  be  bound  by  a  treaty  which  gave,  the  same  right 
through  the  canal  to  a  war  ship  bent  on  an  errand  of  destruction  that 
is  reserved  to  its  own  Xavy,  sailing  for  the  defense  of  our  coast  and  the 
protection  of  the  lives  of  our  people.  And  as  Enghmd  insists  by  the 
might  of  her  power  that  her  enemies  in  war  shall  strike  her  Indian 
possessions  only  by  doubling  the  Cape  of  Good  Ilope,  so  the  Govern- 
ment of  the  United  States  will  equally  insist  that  the  interior,  more 
speedy,  and  safer  route  of  the  canal  shall  be  reserved  for  ourselves, 
while  our  enemies,  if  we  shall  ever  be  so  unfortunate  as  to  have  any, 
shall  be  remanded  to  the  voyage  around  Cape  Uoru. 

♦*A  consideration  of  controlling  inllnence  iu  this  questi«>n  is  the  well- 
settled  conviction  on  the  part  of  this  Government  that  only  by  the 
United  States  exercising  supervision  can  the  Isthmus  canals  be  deti- 
nitely  aud  at  all  times  secured  against  the  interference  and  obstruction 
incideut  to  war.  A  mere  agreement  of  neutrality  on  paper  between 
the  great  powers  of  Europe  might  prove  ineflectual  to  preserve  the 
canal  in  time  of  hostilities.  The  first  sound  of  a  canntm  in  a  general 
European  war  would  in  all  probability  annul  the  treaty  of  neutrality, 
and  the  strategic  position  of  the  canal,  commanding  both  oceans,  might 
be  held  by  the  first  naval  power  that  could  seize  it.  If  this  should  be 
done  the  United  States  would  suffer  such  grave  inconvenience  ami  loss 
in  her  domestic  commerce  as  would  enforce  the  duty  of  a  defensive  aud 
protective  war  on  her  part  for  the  mere  purpose  of  gaining  that  control 
which  iu  advance  she  insists  is  due  to  her  position  and  demanded  by 
her  necessities. 

'*  I  am  not  arguing  or  assuming  that  a  general  war,  or  any  war  at  all, 
is  imminent  in  Europe.  But  it  must  not  bo  forgotten  that  within  the 
past  twenty-five  years  all  the  great  powers  of  Europe  have  been  en- 
gaged in  war;  most  of  them  mote  than  once.  In  only  a  single  instance 
in  the  past  hundred  years  has  the  United  States  exchanged  a  hos- 
lilo  shot  with  any  European  power.    It  is  in  the  highest  degree  im- 
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probable  that  for  a  hundred  years  tocoroeevfu  that  experience  will 
repeated. 

"It  eoiiseqaeutly  becomes  evident  that  the  one  conclusive  mode  of 
preserving  any  Istbmus  canal  from  the  possible  distraction  and  destruc- 
tion of  war  is  to  place  it  under  tbe  control  of  that  Governnieut  least 
likely  to  be  engaged  in  war,  aud  able,  in  any  and  every  event,  to  cuforoe 
tlie  gnardiansliip  which  sbii  shall  assume. 

"  For  Belf-protecUon  to  her  own  intere-sts,  therefore,  the  United  States 
in  the  first  instance  asserls  her  right  to  control  the  Islhmns  transit. 
And,  secondly,  she  ofl'ers  by  sueh  control  that  absolute  neutralization 
of  the  canal  as  res|jecta  European  powers  which  can  in  no  other  way 
be  certainly  attained  aud  lastingly  assured. 

"Another  consideration  forcibly  suggests  this  necessity  of  modifying 
the  convention  under  discussion.  At  the  time  it  was  agreed  to,  Great 
Britain  and  the  United  States  were  the  only  nations  prominent  in  the! 
commerce  of  Central  and  South  America.  Since  that  time  other  lead- 
ing nations  havo  greatly  enlarged  their  connnercial  eotitu'ctions  with 
that  country,  an*l  are  to-day  ccnitending  for  supremacy  in  the  trade 
those  shores.  Within  the  past  four  years,  indeed,  the  number  of  French 
and  German  vessels  landing  on  the  two  coasts  of  Central  America  far 
exceed  the  number  of  British  vessels.     •     •     • 

"  One  of  the  motives  that  originally  induced  this  Government  to  as- 
sent to  the  Clayton- Bulwer  treaty,  not  distinctly  expressed  in  the  instru- 
ment, but  inferable  from  every  line  of  it,  was  1  he  expected  aid  of  British 
capital  in  the  construction  of  the  Nicaraguan  canal.  That  expectation 
has  not  been  realized,  and  the  changed  condition  of  this  country  since 
1850  has  diminished,  if  it  has  not  entin-ly  removed  from  consideration, 
any  advantage  to  be  derived  from  that  source.  Whenever,  in  the  judg- 
ment of  the  United  States  Government,  the  time  shall  be  ausjncious 
and  the  conditions  favorable  for  the  construction  of  the  Nicaraguan  ca- 
nal, no  aid  will  be  needed  outside  of  the  resouices  of  our  own  Govern- 
ment and  people ;  and  while  foreign  capital  will  always  be  welcomed 
and  never  repelled,  it  cannot  henceforth  enter  as  an  essential  factor  ia, 
the  determination  of  this  ]jrobIem. 

'*  It  is  earnestly  hoped  by  the  President  that  the  considerations  now 
presented  will  have  due  weight  and  influence  with  Her  Majesty's  Gov- 
ernment, and  that  the  modifications  of  the  treaty  desired  by  the  United 
States  will  be  conceded  in  the  same  friendly  spirit  in  which  theyare-j 
asked.  The  following  is  a  summary  of  the  changes  necessary  to  mee 
the  views  of  this  Government : 

"First.  Every  part  of  the  treaty  which  forbids  the  United  States 
fortifying  the  canal  and  holding  the  political  control  of  it  in  conjune- 
tion  with  the  country  in  which  it  is  located  to  be  canceled. 

"Second.  Every  part  of  the  treaty    in  which  Great  Britain  and  tho; 
United  States  agree  to   make  no  ac<piisitit)ii   of  territory  in  Cent 
America  to  remain  in  full  force.     As  an  original  proposition,  this 
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ornmont  would  not  admit  that  Great  Britain  aud  tbe  United  States 
should  be  put  on  tlio  same  basis,  even  negatively,  with  resi>ect  to  terri- 
torial acqiiisiHons  ou  the  Auierican  coiUineut,  and  would  be  uQwiliiug 
to  establish  such  a  precedent  without  lull  exiilauation.  But  the  treaty 
contains  that  provision  with  respect  to  Central  Ameritja,  and  if  tbe 
United  States  should  seek  its  annitluieiit,  it  raight  i^ive  rise  to  err<)neoii8 
and  mischievous  apprebeuwioiis  amon^  a  peophi  with  whotu  this  Govern- 
ment desires  to  be  on  the  uiost  friendly  terms.  The  United  States  has 
ttikeu  special  occasion  to  assure  the  Spanish- Arnericiiu  Republics  to 
the  south  of  us  that  we  do  not  intend  aud  do  not  desire  to  cross  their 
borders  or  in  any  Wiiy  disturb  their  territorial  integrity,  aud  we  shall 
not  willingly  incur  the  risk  of  a  misunderstaudinfr  by  aunulling  the 
clauses  in  the  Chiyton-Bulwer  treaty  which  forbid  such  a  step  with 
Central  AuiericH.  The  acquisition  of  military  and  naval  stations  neces- 
sary for  the  protection  of  the  canal  and  voluntarily  ceded  to  the  United 
States  by  the  Central  Auierican  States  not  to  be  regarded  as  a  viola- 
tion of  the  provisions  contained  in  the  foregoing. 

"Third.  The  United  States  will  not  object  to  maintaining  the  clause 
looking  to  tijc  establishment  of  a  free  pcirt  at  each  end  of  whatever 
canal  may  be  con«tructedj  if  England  desires  it  to  be  retained. 

"Fourth.  Tbe  clause  in  which  the  two  Governments  agreed  to  make 
treaty  stipulations  for  a  joiut  protectorate  of  whatever  railway  or  caual 
might  be  constructed  at  Tehuantepec  or  Panama  has  never  beeu  i>er- 
fected.  No  treaty  stiinilations  for  the  proposed  end  have  been  suggested 
by  either  party,  although  citizens  of  the  United  States  long  since  con- 
structed a  railway  at  Pauania,  aud  are  now  engagi-d  in  the  same  work 
at  Tenhuantepec.  It  is  a  fair  presumption,  in  the  judgjuent  of  tlie  Pres- 
ident, that  this  provision  should  bo  regarded  as  obsolete  by  the  non- 
action aud  common  consent  of  the  two  Governments. 

"  Fifth.  The  clause  defining  the  distance  from  either  end  of  the  canal 
where  in  time  of  war  captures  might  be  made  by  either  belligereufc  on 
the  high  se^s  was  left  incomplete,  and  the  distance  was  never  de- 
termined. In  the  judgment  of  the  President,  speaking  in  the  interest 
of  i>eaceful  commerce,  this  distance  shonhl  be  made  as  liberal  as  pos- 
sible, and  might,  with  advantage,  as  a  question  relating  to  the  high 
\jtMd  ooraraon  to  all  nations,  bo  »  matter  of  stipulation  between  the 
>  powers  of  the  world. 

"In  assuming  as  a  necessity  the  political  control  of  whatevercanal  or 
canals  may  be  constructed  across  the  Isthmus,  the  United  States  will 
act  in  entire  harmony  with  the  Governments  within  whose  territory  the 
c^iuals  shall  be  located.  Between  the  United  States  and  the  other 
American  Republics  there  can  be  no  hostility,  no  jealousy,  no  rivalry, 
no  distrust.  This  Government  entertains  no  design  in  connection  with 
this  project  for  its  own  advantage,  which  is  not  also  for  the  equal  or 
greater  advantage  of  the  country  to  be  directly  an<l  immediately  affected. 
Nor  does  the  United  States  seek  any  exclusive  or  narrow  commercial 
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advantage.  It  frankly  agrees  and  will  by  puUlic  pioclamation  declare 
at  the  proper  tiino,  in  conjunction  with  the  Kepnblic  on  whose  soil  the 
canal  may  be  located,  that  the  same  rights  and  privileges,  the  same  tolla 
and  obligations  for  the  nse  of  the  canal,  shall  apply  with  absolute  im- 
partiality to  tbe  morehant  marine  of  every  nation  on  the  globe.  And 
eqaally  in  time  of  peace,  tbe  harmless  use  of  the  canal  shall  be  freely 
granted  to  the  wsir  vessels  of  other  nations.  In  time  of  war,  aside  from 
the  defensive  use  to  be  made  of  it  by  the  country  in  which  it  is  cou- 
strncted  and  by  the  United  Stateo,  the  canal  shall  be  impartially  closed 
ng;aiust  the  war  vessels  of  all  belligerents. 

"It  is  the  desire  and  determination  of  the  United  States  that  the 
canal  shall  be  used  only  for  the  developnient  and  increase  of  peaceful 
commerce  anions;  all  the  nations,  and  shall  not  be  considered  a  strategic 
point  in  warfare,  which  may  tempt  the  aggression  of  belligerents  or  be 
seized  under  the  compnlsions  of  military  necessity  by  any  of  the  great 
powers  that  may  have  contests  in  which  the  United  States  has  no  stake 
and  will  take  no  part, 

"If  it  be  asked  why  the  United  States  objects  to  tbe  assent  of  Euro- 
pean Governments  to  the  terms  of  neutrality  for  the  operation  of  the 
canal,  my  answer  is  that  the  right  to  assent  implies  the  right  to  dis- 
sent, and  thus  the  whole  question  would  be  thrown  open  lor  contention 
as  an  international  issue.  It  is  the  lixed  purpose  of  the  United  States 
to  confine  it  strictly  and  solely  as  an  American  question,  to  be  dealt 
with  and  decided  by  the  American  Government. 

**  In  presenting  the  views  contained  herein  to  Lord  Granville,  you  will 
take  occasion  to  say  that  the  Government  of  the  United  States  aeeka 
this  particnlartime  for  the  discussion  as  mo.st  opportune  and  auspicious. 
At  no  period  wince  the  peace  of  1783  have  relations  between  the  British 
and  American  Governments  been  so  cordial  and  friendly  as  now.  And 
I  am  sure  Her  Majesty's  Government  will  iind  in  the  views  now  sug- 
gested and  the  propositions  now  submitted  ad^litional  evidence  of  the 
desire  of  this*  Government  to  remove  all  possible  grounds  of  controversy 
between  two  nations  which  have  so  many  interests  in  common  and  so 
many  reasons  for  honorable  and  lasting  peace. 

"You  will,  at  the  earliest  opportunity,  acquaint  Lonl  Granville  with 
the  purpose  of  the  United  States  touching  the  ClnytonBulwer  treaty, 
and  in  your  own  way  you  will  impress  him  fully  with  the  views  of  your 
Government. 

**  I  refrain  from  directing  that  a  copy  of  this  instmction  be  left  with 
his  lordship,  because  in  reviewing  the  case  I  have  necessarily  been  com- 
pelled in  drawing  ilUistrations  from  British  policy  to  indulge  somewhat 
freely  in  the  argumentum  ad  hoiuincm. 

^^Tbis  course  of  reasoning  in  an  instruction  to  our  own  minister  isal-  ^M 
together  legitimate  and  pertinent,  and  yet  might  seem  discourteous  if™ 
addressed  directly  to  the  British  Government.     Yon  may  deem  it  expe- 
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iliont  to  make  this  oxplsiimtioi)  to  Lonl  Grauville,  and  if,  afterward,  he 
shall  desire  a  copy  of  this  iustruction,  you  will  of  course  furnish  it." 

Mr.  Blaine,  Sec.  of  Suto,  to  Mr.  Lowell.  Nov.  19,  1881.    MS8.  Inst,,  Gr.  Brit. ; 
For.  Rel.,  ISei. 

**  111  the  discussions  between  the  two  Govermneuts  which  attended 
the  failure  of  the  ClareudouDallas  treaty  the  attitude  of  the  United 
States  with  resi>ect  to  the  Ckytou  Balwer  treaty  was  amply  defined. 
As  early  as  the  12th  of  March,  1857, 1  find  that  Genersd  Cass,  then  Sec- 
retary of  State,  in  the  course  of  a  conference  with  Lord  Napier,  Her 
Majesty's  represcntativti  'passed  some  i-efl«*ct ion  on  the  Clay tou-BuIwer 
treaty ;  he  had  voted  for  it,  and  in  doing  so  he  beli«ve<l  that  it  abrogated 
all  intervention  on  the  part  of  England  iu  the  Central  American  terri- 
tory. The  British  Government  had  put  a  different  coustruction  on  the 
treaty,  and  he  regretted  the  vote  he  had  given  in  its  favor.'  (Dispatch 
of  Lord  Napier  to  the  Earl  of  Clarendon,  March  12,  1857.) 

'*  On  the  Cth  of  May,  1857,  President  Buchanan,  in  an  audieoce  given 
to  Lord  Napier  and  in  response  lo  his  lordshiji's  suggestion  (hat  if  the 
attempted  atljustment  of  the  difl'erence  between  the  Governments  as  to 
the  Clarendon-Dallhis  treaty  should  fad,  the  Clayton-Bulwer  treaty  re- 
mained to  fall  back  upon,  characterized  that  instrument  in  much  stronger 
terms  than  General  Cass  had  done.    To  quote  Lord  Napier's  words : 

"*The  President  denounced  the  Clayton-Bulwer  treaty  as  one  which 
has  been  fraught  with  misunderstanding  and  mischief  from  the  begin- 
ning. It  was  concluded  under  the  most  opposite  coustruetioiiis  by  the 
contracting  parties.  If  the  Senate  had  imagined  that  it  conid  obtain 
the  interpretation  placed  ujion  it  by  Great  Britain  it  would  not  have 
passed.  If  he  fiad  been  in  the  Senate  at  the  tirne^  that  treaty  never 
would  have  been  sanctioned.'  (Dispatch  ol  Lord  Napier  to  the  Earl  of 
Clarendon,  May  6,  1854.) 

**  These  views  are  more  explicitly  and  formally  repeated  in  a  note  ad- 
di-essed  by  Secretary  Cass  to  Lord  Napier  on  the  20th  of  May,  1857. 
He  says : 

•*  *The  Chytou-Bulwer  treaty,  concluded  in  the  hope  that  it  would  pot 
an  end  to  the  differences  which  hatl  arisen  between  the  United  States 
aod  Great  Britain  coneerning  Central  American  affairs,  had  been  ren- 
dered inoperative  in  some  of  its  most  essential  provisions  by  the  differ- 
ent constructions  which  had  been  reciprocally  given  to  it  by  the  parties. 
And  little  is  hazarded  iu  saying  (hat  had  the  interpretation  since  put 
upon  the  treaty  by  tlio  British  Government,  and  yet  maintained,  been 
anticipated,  it  would  not  have  been  negotiated  under  the  instructions 
of  any  Executive  of  the  United  States  nor  ratified  by  the  branch  of  the 
Government  intrusted  with  the  power  of  ratification.' 

**The  publicity  of  these  statements,  aud  the  strong  feeling  which 
tlien  prevailed  in  all  quarters  that  the  Clayton-Bidwer  convention  was 

Caate  to  reconcile  the  opposite  views  of  Great  Britiiin  and  the 
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United  States  towards  Central  Amerit^a,  led  to  a  verj*  decided  convic- 
tiou  that  tlie  treaty  should  be  abrogated.  Lord  Napier  reflected  thia 
growing  impression  when,  on  the  li'id  of  June,  1857,  be  wrote  to  Loitl 
Clarendon  that  ^it  is  probable  that  if  the  pending  discussion  regard- 
ing Central  America  be  not  closed  during  the  present  summer,  an  at- 
tempt will  be  made  in  the  next  session  of  Congress  to  sot  a^ide  the 
Chiyton-JBulwer  trciitj.  •  •  •  There  can  be  no  donbt  of  the  views 
of  the  President  and  Cabinet  on  this  matter*' 

^*  Before  this  tendency  could,  however,  find  its  expression  in  any  of- 
ficial act,  a  movement  on  the  part  of  Iler  Majeaty'a  Government  placed 
the  whole  matter  in  a  new  aspect. 

[Here  follows  a  summary  of  Sir  W.  Oaselcy's  action  substantially  the 
same  as  that  given  above  by  Mr.  Cass.] 

"  The  Kituatiou,  then,  at  the  close  of  1857,  presented  a  triple  dead  lock. 

"The  United  States  had  agreed  not  to  move  toward  the  abrogation 
of  the  treaty  until  it  could  be  seeu  what  interpretation  of  its  provisions 
would  result  from  Sir  AVilliam  Ouseley's  mission.  Sir  William  had  re- 
ceived positive  instructions  not  to  move  nntil  the  United  States  should 
decide  whether  to  abrogate  the  treaty  or  not,  and  Lord  Napier  was  for- 
bidden to  move  until  the  United  States  should  make  formal  answer  to 
the  proposal  for  arbitration.  The  instructions  of  Lord  Clarendon  to 
Lord  Napier,  January  22,  1858,  contained  these  words  : 

"  *  Wo  are  decidedly  of  oi:rinion  that  it  would  neither  be  consistent 
with  our  dignity  or  our  interest  to  nii^ke  any  proposal  to  the  Unite<l 
States  Government  until  we  have  received  a  foimal  answer  to  our  for- 
mer offer  of  arbitration.  In  event  of  the  olfer  being  refused,  it  will  be 
a  great  and  hardly  justifiable  proof  of  the  spirit  of  conciliation  by  which 
we  are  animated  if  we  then  show  ourselves  disposed  to  abrogate  the 
Clayton-Bulwer  treaty;  but  we  must  not  be  in  too  great  haste.' 

"  In  order,  apparently,  to  break  this  dead  lock,  Lord  Napier  wrote 
to  General  Cass,  February  17,  185S,  that  *  something  in  the  nature  of 
an  alternative  was  thus  ottered  to  the  American  Cabinet.  Should  the 
expedient  of  arbitration  be  adopted,  a  great  portion  of  Sir  William 
Oaseley^s  duty  would  be  transferred  toother  agenci<*s.  Should  arbi- 
tration be  declined,  it  was  hoped  that  the  etforts  of  ll<*r  Majesty's  en- 
voy would  result  in  a  settlement  agreeable  to  the  Dnibed  States,  inas- 
much as  in  essential  points  it  would  carry  the  treaty  of  1850  into 
operation  in  a  manner  practically  conformable  to  the  American  inter- 
pretation of  that  instrument.' 

*♦  On  the  10th  of  March,  1858,  the  Earl  of  Malmesbury,  who  had  sue- 
ceeded  Lord  Clarendon  in  the  foreign  office,  instructed  Lord  Napier 
that,  until  an  answer  was  returned  to  the  proposal  for  arbitration,  *no 
further  steps  can  be  taken  by  Her  Majesty's  Government  with  that  of 
the  United  States  in  reganl  to  that  matter;'  and,  further,  that  *  when 
this  point  is  cleared  up,  Her  Majesty's  Government,  supposing  that  the 
Governnieut  of  the  United  States  dechno  arbitration,  will  have  to  deter- 
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mine  whether  they  should  origioate  a  proposul  lot-  the  abrogation  of 
the  ChiytoriBnlwer  treaty  or  adopt  any  othi*r  c<mrst'  whiuh  the  circam- 
stances  at  the  moment  may  seem  to  recomuu'ud.' 

"  It  appears,  however,  that  the  proposal  to  abrogate  the  treaty  which 
Lord  Malmesbiiry  reserved  the  light  to  orip^inaie  had  alrf  ady  been  com- 
muuicaled  to  the  Government  of  the  United  States  by  Lord  ]Sapier, 
under  iustrnctions  from  Lord  Clarendon.  In  a  dispatch  dated  March 
22,  1858,  Lord  Napier  wrote  : 

"  *■  The  Earl  of  Clarendon  authorized  mo  to  inform  General  Cass  that 
Her  Majesty's  Government  woulil  not  decline  the  consideration  of  & 
proposal  for  the  abrogation  of  the  treaty  by  nintnal  concert,  •  •  • 
I  have,  accordingly,  on  two  occasions,  informed  General  Cass  that  if 
the  Government  of  the  United  States  be  still  of  the  same  mind,  and  con- 
tinue to  desire  the  abrogation  of  the  treaty  of  1S50,  it  woukl  be  agreea- 
ble to  Her  Ma|csty*8  Government  that  they  should  insert  a  proposal  to 
that  eflV'ct  in  their  reply  to  my  note  respecting  arbitration.' 

"Lord  Napier  further  reports  in  detail  the  conversations  had  with 
General  Cass  as  to  the  most  proper  method  of  effecting  such  abroga- 
tion, if  agreed  to. 

"  In  reply  to  this  dispatch  of  Lord  Napier,  the  Earl  of  Malraesbary  in- 
structed him,  April  8, 1858,  that  his  action  was  approved,  and  that  he 
should  confine  himself  to  pressing  for  an  answer  to  his  proposal  for  ar- 
bitration.    His  lordship  added  these  significant  wortls  : 

»* '  Her  Majesty^s  Government,  if  the  initiative  is  still  left  to  them  by 
the  unwillingness  of  the  United  States  themselves  to  propose  abroga- 
tion, desire  to  retain  full  liberty  as  to  the  manner  and  form  in  which  any 
such  proposal  shall  be  laid  on  their  behalf  before  the  Cabinet  at  Wash- 
ington. •  •  •  The  Clayton-Bulwcr  treaty  has  been  a  source  of  un- 
ceasing embarrassment  to  this  country,  and  Her  Majesty^s  Govern- 
ment, if  they  should  be  so  fortnnate  as  to  extricate  themselves  from  the 
difficulties  which  have  resulted  from  it,  will  not  involve  themselves,  di- 
rectly or  indirectly,  in  any  similar  difficulties  for  the  future.' 

"  The  answer  of  General  Cass  to  Loid  Napier's  several  proposals  wan, 
briefly,  to  tlie  effect  that  pending  the  results  expected  frtmi  Sir  William 
Ouseley's  mission  to  the  Central  American  States  the  United  States 
could  not  adopt  the  alternative  of  arbitration, '  even  if  it  had  not  been 
twice  rejected  before,'  and,  that  if  *  the  President  does  not  hasten  to 
consider  now  the  alternative  of  repealing  the  treaty  of  ISriO,  it  is  because 
he  does  not  wish  prematurely  to  anticipate  the  failure  of  Sir  William 
Ouseley's  mission,  and  is  disposed  to  give  a  new  proof  to  Her  Majesty's 
Government  of  his  sincere  desire  to  preserve  the  amicable  relations 
which  now  happily  subsist  between  the  two  countries.'  (General  Cass 
to  Lord  Napier,  April  C,  1858.) 

"  In  this  posture  of  afiFairs  the  Earl  of  Malmesbury  instructed  Sir 
William  Ouseley  to  open  direct  negotiations  with  the  Central  American 
States,  and  on  the  18th  of  August  instn  cted  Tjord  Napier  to  inform  the 
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Government  of  the  United  States  of  the  intentions  and  object  of  Her 
Majesty's  Government  in  the  premises.    His  lordship  added : 

***  Modification,  arbitration,  and  abrogation  of  the  Clayton-Bulwer 
treaty  have  been  Jlatly  rejected  [the  italics  are  my  own].  Great  Britain 
and  Nicaragua  are  now  about  to  treat  as  independent  states.' 

**  I  have  emphasized  the  phrase  '  flatly  rejected  *  in  view  of  a  sabse* 
qnent  instruction  of  the  Earl  of  Malmesbnry  to  Lord  Napier  on  the  8th 
of  December,  1858,  wherein  he  said : 

**  *I  think  you  would  have  done  better  if  you  had  not  too  pointedly 
brought  before  the  United  States  Government  the  notion  that  the  Brit- 
ish Government  might  view  with  favor  a  proposal  to  abrogate  the  Clay- 
ton-Bulwer treaty.' 

"  It  is  not  diflQcult,  in  following  this  narrative,  to  discern  that  General 
Cass,  though  not  desiring  to  express  it,  had  an  additional  motive  for 
declining  at  that  particular  time  to  propose  the  abrogation  of  the  Clay- 
ton-Bulwer treaty.  He  did  not  desire  by  such  proposed  abrogation  to 
indicate  his  willingness  that  Sir  William  Gore  Ouseley  should  make 
treaties  with  the  sei)arate  States  of  Centrsil  America,  unrestrained  by 
the  clauses  of  the  Clayton-Bnlwer  treaty  inhibiting  the  extension  of 
British  power  in  that  region.  General  Cass,  with  his  accustomed  caa- 
tion  and  wisdom,  clearly  perceived  that  for  the  United  States  to  propose 
abrogation  on  the  very  eve  of  Sir  William  Ouseley's  mission  would  lead 
to  injurious  inferencis,  and  would  imply  conclusions  which  the  United 
States  was  not  prepared  to  admit. 

"Objectionable  as  General  Cass  thought  the  Clayton-iBulwer treaty, 
he  thought  it  was  better  than  giving  the  implied  consent  of  this  Gov- 
ernment that  Great  Britain  should  obtain  such  treaties  as  the  force  of 
her  power  might  secure  in  Central  America. 

"  The  subsequent  note  of  Lord  Malmesbnry,  not  strained  by  an  un- 
charitable construction,  throws  additional  light  on  the  subject,  and 
confirms  the  wisdom  of  General  Cass  in  declining  to  propose  abrogation 
at  that  time.  And,  besides,  General  Cass  evidently  desired  to  retain 
those  very  clauses  of  the  Clayton-Bulwer  treaty  to  which,  in  my 
dispatch  of  the  19th,  I  proposed  on  the  part  of  this  Government  to 
adhere. 

**  I  have  uwelt  with  somewhat  of  detail  on  this  particular  historic  epi- 
sode, partly  because  it  admirably  illustrates  the  spirit  with  which  both 
Governments  have  regarded  the  Clayton-Bulwer  treaty  from  the  first, 
and  partly  because  it  had  more  direct  bearing  on  the  question  of  the 
guarantee  of  any  isthmian  transit  than  any  other  discussion  of  the  time. 
In  perusing  the  voluminous  correspondence,  unprinted  as  well  as  that 
printed  and  submitted  at  the  time  to  Congress  and  to  Parliament,  I  am 
more  than  ever  struck  by  the  elastic  character  of  the  Clayton-Bulwer 
treaty,  and  the  admirable  purpose  it  has  served  as  an  ultimate  recooise 
on  the  part  of  either  Government  to  check  apprehended  designs  in  Gen- 
tral  America  on  the  part  of  the  other;  although  all  the  while  it 
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frankly  admitted  on  both  sides  tbat  tlic  engagemontsof  tbo  treaty  were 
iiiisuDderstaudiugly  entered  into,  imperfectly  comprehended,  contradic- 
torily iiiterpn>ted,  iind  nuitnally  vexatious.    •     •     • 

*'My  main  object  in  writing  this  instjnction  has  been  to  strengthen 
your  bands  in  any  discussion  which  may  now  ensue  as  to  the  benefits  of 
Iho  Clayton-Bulner  treaty  and  the  mutual  interest  of  the  two  countries 
in  conserving  it  as  the  basis  of  a  settlement  of  all  disputes  between 
them  touching  Central  American  and  isthmian  questions.  It  will  be 
seen  that,  from  the  time  of  itsconcInsioD  in  1850  until  the  end  of  1858, 
its  provisions  were  thrice  made  the  basis  of  a  proposal  to  arbitrate  as 
to  their  meaning,  that  modiOcation  and  abrogation  have  been  alike  con- 
tingently considered,  and  that  its  vexations  and  imperfect  character 
has  been  repeatedly  recoguized  on  both  hides.  The  present  proiKfsal  of 
thisUoverument  is  to  fvw  it  Irotn  those  embarrassing  features,  and  leave 
it,  as  its  franiers  intended  it  should  be,  a  full  and  perfect  settlement,  for 
all  time,  of  all  possible  issues  between  the  United  States  and  Great 
Britain  with  regard  to  Central  America. 

♦*  If  in  your  conferences  with  Earl  Granvjih'  it  should  seem  necessary, 
you  will  make  free  use  of  the  precedents  I  have  cited,  and  should  you, 
within  the  discretionary  limits  confided  at  the  end  of  my  i^o.  270,  have 
given  a  copy  thereof  to  his  lordship,  you  are  equally  at  liberty  to  let 
him  have  a  copy  of  this  also,  with  the  same  explanation,  that  it  is  for 
your  use,  and  not  written  as  a  formal  note  for  eomniunication  to  Fler 
Majesty's  Goyerument." 

Mr.  Blaine,  Sec.  of  State,  tu  Mr.  Lowell,  Nov.  ^9,  lt?Hl.     MSS.  Inst.  Gr  Brit. ; 
For.  Rel.,  1881. 

"  Mr.  Sackville  West  has  handed  me  copies  of  two  dispatches  from 
Lord  Granville  to  him  respecting  the  Clayton-Bulwer  treatj  ;  the  first, 
dated  7th  January  last,  commenta  ayyon  Mr.  Blaine's  270  of  the  10th  of 
November;  the  second,  of  the  I7th  January,  comuients  upon  Mr. 
Blaine's  281  of  the  21)th  NoveuilxT, 

"  They  have  been  read  with  interest  and  with  attention.  After  care- 
ful consideration,  the  Presideut  is  not  without  hoi»e  that  the  views  of 
the  two  Governments  may  be  harmonized  in  this  matter.  lie  therefore 
directs*  me  to  commnnicate  to  you,  somewhat  at  length,  the  opinions 
entertaintMl  here  res[)ecting  the  traditional  continental  policy  of  the 
United  States  and  the  Clayton-Bulwer  treaty. 

**  A  caual  across  the  Isthmus  for  vessels  of  all  dimensions  and  every 
character,  under  possible  conditions  hereinafter  referred  to,  would  aO'ect 
this  Bepublic  in  its  trade  and  ctmimerce ;  would  expose  our  Western 
coast  to  attack ;  destroy'  our  isolation ;  oblige  us  to  improve  our  defenses 
Hud  to  increase  our  Xavy,  and  po.Hsibly  comi»el  us,  contrary  to  our  tra- 
ditions, to  take  an  active  interest  in  the  atfairs  of  European  nations. 
The  United  States,  with  their  large  and  increasing  population  and 
wealth,  cannot  be  uninterested  in  a  change  in  the  physical  conformatioii 
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of  tUia  hemisphere  which  may  injurionsly  aftect  cither  the  material  or 
pnhl  iciil  interests  of  the  Republic,  and  uaturally  seek  that  the  severance 
of  th(i  IhIIiiiius  connecting  the  continents  shall  be  effected  in  harmony 
wnh  ih*>8e  interests.  This  Government,  while  believing  that  the  Isth- 
niUH  Hhtuild  not  be  severed  so  as  to  do  unnecessaiy  injury  to  the  United 
States,  at  the  same  time  appreciates  the  desire  of  Great  Britain  that 
Mho  should  be  able,  by  a  short  and  easy  passage  from  ocean  to  ocean,  to 
it»arh  her  eastern  and  American  possessions  on  the  Pacific,  and  that 
other  nations  of  the  world  have  a  similar  interest  in  such  a  passa^ 
'I'livri*  iH»  however,  no  necessary  conflict  between  the  political  claims  of 
ihe  tTuited  States  in  tliia  matter  and  the  material  interests  of  other 
nations. 

''A  canal  across  the  Isthmus  can  be  created,  and  nnder  the  protector- 
ate of  the  United  States  and  the  Republic  whose  territory  it  may  cross 
can  be  freely  used  by  all  nations ;  thus  in  some  degree  would  be  con* 
tiiiiH'd  to  the  United  States  the  benefit  of  that  conformation  of  the  earth 
which  is  now  an  element  of  security  and  defense.    •    •     • 

*i  The  Pi*esident  believes  that  the  formation  of  a  protectorate  by  l^uro* 
pean  nations  over  the  isthmus  transit  would  be  in  conflict  with  a  doc- 
trine which  has  been  for  many  years  asserted  by  the  United  Statues, 
This  sentiment  is  properly  termed  a  doctrine,  as  it  has  no  prescribed 
Uttiiction  ami  its  a.ssertion  is  left  to  the  exigency  which  may  invoke  it. 
It  lias  been  repeatedly  announced  by  the  executive  department  of  this 
Government,  ami  through  the  utterances  of  distinguished  citizens;  it 
is  cluTished  by  the  American  people,  and  has  been  approved  by  the 
«l<yverumentof  Great  Britain. 

"It  is  not  the  inhospitable  principle  which  it  is  sometimes  charged 
with  being  and  which  asserts  that  European  nations  shall  not  retain 
ilontinion  on  this  hemisphere  and  that  none  but  republican  governments 
shall  here  be  tolerated ;  for  we  well  know  that  a  large  part  of  the 
North  American  continent  is  under  the  dominion  of  Her  Maje«ty'.*l 
Government,  and  that  the  United  States  were  in  the  past  the  first  to 
recognize  the  imperial  authority  of  Doin  Pedro  in  Brazil  and  of  Itur- 
bide  in  Mexico.  It  is  not  necessary  now  to  define  that  doctrine,  but  its 
history  clearly  shows  that  it  at  least  opposes  any  intervention  by  Euro* 
pean  nations  in  the  politiciil  affairs  of  American  Republics.    •     •     • 

"We  are  thus  fairly  brought  to  the  consideration  of  the  Clayton 
Bulwer  treaty. 

"The  treaty  relates  to  communication  between  the  oceans,  and  di- 
vides itself  into  two  parts : 

"First,  and  principally,  that  which  the  treaty  terms  a 'particular 
object,'  to  wit,  a  then  projected  interocounic  canal  in  Central  America 
by  the  Nicaragua  route ;  and  this  is  the  only  object  stated  in  the  pro- 
amble  of  the  treaty,  which  says  that  the  two  Governments,  ♦  bdiig  de- 
sirous of  consolidating  the  relations  of  amity  which  so  happily  ftnbsidl  ^ 
between  them,  by  settiiig  forth  and  Oxing  in  n  convi»j4tiou  tlurir  viowa 
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and  inteutious  with  reference  to  any  means  of  commuuication  by  ship- 
Ciinal  which  may  be  coDstructed  betweeu  the  Athintic  and  Pacitic 
Oceans  by  the  way  of  tbe  river  Sau  Juan  de  Nioaragua  and  either  or 
both  of  the  lakes  of  Nic^iragua  or  Managua-  to  any  port  or  place  ou  the 
Pacific  Ocean,'  to  that  end  confer  full  powers  on  Mr.  Chiyton  and  Sir 
Henry  Bnlwer. 

'*Thi8  tirst  and  principal  object  of  tbe  treaty  is  considered  in  tbe  first 
Beven  articles. 

"  Second.  Tbe  subordinate  object  of  the  treaty  is  that  treated  of  in 
ihe  remaining  or  eightb  article,  which  states  that  the  two  Governments 
*  having  not  only  desired,  iu  entering  into  this  convention,  to  accom- 
plish a  jRur/jCM/c/r  o^yec/,  but  also  to  est4iblish  a  general  principle  (and 
this  is  the  i)rinctple),  hereby  agree  to  extend  tlieir  protectioti  by  treaty 
stipulation  to  any  other  practicable  comuiunication  '  across  the  Isthmus, 
*and  esi>ecially  to  the  iuteroceanic  commnnications,  shouM  the  same 
prove  practicable,  whether  by  canal  or  railroad,  which  are  now  proposed 
to  be  established  by  the  way  of  Tehuantcpec  or  Panama.'  This  '  gen- 
eral principle'  or  joint  protection  is  to  be  effected  as  stated,  *  by  treaty 
stipulations.' 

"Although  this  discussion  relates  to  a  canal  by  the  Panama  route 
outside  of  Central  America,  to  which  the  eighth  article  refers,  yet  your 
attention  is  invited  as  well  to  the  first  and  principal  as  to  the  second 
and  subordinate  purpose  of  the  treaty. 

•*  First.  While  the  primary  object  of  the  treaty,  as  will  be  seen,  was 
to  aid  the  immediate  construction  of  a  canal  by  wliat  is  luiown  as  the 
Nicaragua  route,  it  is  equally  plain  that  another  and  Important  object, 
which  the  United  States  had  in  view,  was  to  dispossess  Great  Britain 
of  settlements  in  Central  America,  whether  under  cover  of  Indian  sov- 
ereignty or  otherwise.  The  United  Stat<js  were  tenacious  that  Great 
Britain  should  not  extend  furtljerher  occu|)ation  of  threatening  military 
or  naval  strategic  points  along  their  maritime  frontier.  To  assure  this, 
tlie  parties  to  the  treaty  jointly  agreed  not  to  exercise  dominion  over, 
or  fortify  or  colonize  >^icaragua,  Costa  Rica,  the  Mosquito  coast,  or  any 
part  of  Central  America.  Great  Britain,  however,  exercises  dominion 
over  Belize  or  British  Ilonduras,  the  area  of  which  is  equal  to  that  of 
Massachusetts,  Couuectrcut,  and  Rhode  Island,  and  the  impression 
prevails  that  since  the  conclusiou  of  the  treaty  of  1850,  the  English 
inhabitants  of  that  district  have  spread  into  the  territory  of  the  neigh- 
boring Republics  and  now  occupy  a  large  area  of  land  which,  under  the 
convention,  belongs  t<»  one  or  tlie  other  of  the  two  Republics,  but  over 
which  the  Government  of  ITer  Majesty  assumes  to  exercise  control. 

"  Such  dominion  seems  to  be  inconsistent  with  that  provision  of  the 
treaty  which  prohibits  the  exercise  of  dominion  by  Great  Britain  over 
any  part  of  Central  Auierica.  This  makes  it  proper  for  me  to  say  that 
the  English  privileges,  at  the  time  of  the  conclusion  of  the  Clay  ton- 
Bulwer  treaty,  in  what  has  been  laiowu  as  the  Belize,  were  confined  t*' 
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a  right  to  cut  wood  and  establish  saw-mills  in  a  territory  defined  by 
motes  and  bouods.     These   priviie^'es  were  conferred  by  treaties,  iu 
which  SpaDish  sovereignty  wa.s  recognized.    Ou  the  successful  revolu-^ 
tion,  the  rights  of  Spain  vested  in  the  new  Eepublics,  and  had  not  beenj 
materially  clianged  when  the  Chiyton-Bnlwer  treaty  was  concluded. 
That  treaty  was  concluded  April  11>,  and  its  ratification  advised  by  the 
Senate  May  22,  1850.    <Jn  the  exchange  of  the  ratifications,  Sir  Hem 
Bulwer  filed  in  this  Depiirtment,  under  date  of  June  20, 1850,  a  declarj 
tion  that  the  exchange  was  made  with  the  understanding  ou  the  part 
Her  Majesty^a  (Government  thai  the  treaty  did  not  apply  to  her  Majesty's 
settlement  at  Honduras  and  its  dependencies.    Mr.  Clayton  answere<l, 
under  date  of  July  4,  1850,  that  he  so  understood,  but  that  he  must  not 
be  understood  to  either  atlirm  or  deny  British  title  therein.     It  is  to  be 
observed  that  each  of  tLese  declarations  was  made  after  the  conclusion 
of  tlio  treaty  by  Ihe  joint  action  of  the  President  and  the  Senate,  and 
that  the  declaration  wa.s  not  made  to  or  accepted  by  them.    In  1859, 
Great  Britain  entered  into  a  treaty  with  Guatemala,  in  which  what 
hatl  been  called  the  settlement  in  the  declaration  made  on  the  excbango 
of  the  ratification  of  the  ClaytonBulwer  treaty  was  styled  ^Her  Bri 
tannic  Majesty's  settlement  and  possessions.' 

**Iu  the  treaty  with  Guatemala  the  boundaries  were  defined,  and  il 
was  agreed  that  all  on  one  side  of  the  defined  bonndarios  'belongs  to 
Her  Britannic  Majesty.'  It  is  further  understuo*!  (hut  when  the  commis- 
sioners met  t-o  mark  the  boundary  in  accordance  with  the  agreement,  i 
was  found  that  the  subiects  of  Great  Britain  had  occupied  so  much 
more  of  Guatemala  than  was  supposed  that  the  commissioner  ou  the 
part  of  Uer  ^Injesty's  Government  relused  to  proceed,  and  this  large! 
area  of  land  has  since  remained  practically  in  the  possession  of  Great 
Britain. 

'•  The  United  States  have  never  given  their  as.sent  to  this  conversion 
of  the  British  'settlementMn  Central  America  under  Spanish -Ameri- 
can sovereignty  into  a  British  *  possession  '  with  British  sovereignty. 
There  is  a  vast  difference  between  a  settlement  sulyect  to  the  sover- 
eignty of  the  Central  American  Bepublic  and  a  colony  controlled  by 
Great  Britain, 

"Under  the  treaty  of  1850,  while  it  i.s  binding,  the  United  State* 
have  not  the  right  to  exercise  dominion  over  or  to  colonize  one  foot 
territory  in  Central  America.    Great  Britain  is  under  the  name  riin< 
restriction.     And  if  Great  Britain  has  violated  and  contituies  to  violate 
that  piT) vision,  the  treaty  is,  of  course,  voidable  at  the  pleasure  of  the 
United  States. 

'•Again,  it  is  well  known  that  the  parties  to  the  ClaytonBulwer 
treaty  anticipated  that  a  canal  l»y  the  Jficamgua  rout<'  was  to  lie  ai 
once  commenced.     Under  the  assumi>tion  of  a  protectonite  of 
quito,  British  authority  was  at  that  time  in  actual  and  visible  occnpa 
lion  of  one  end  of  the  Nicaragua  route,  whether  with  or  withont  li 
222 


I 


I 

I 

I 

I 

I 
I 


I 


^   Maj< 


CHAP.  VI.]  OEEAT  BRITAIN:  CLAYTON-BULAVER  TREATY,  1850.  [§150/ 

ia  not  now  material,  and  it  was  inti?utled  by  this  treaty  to  disiwssess 
Great  Britain  of  this  occupation.  This  object  was  accomplished  in  1859 
and  1800  by  treaties  between  Great  Britain,  Guatemala,  Ilouduras, 
and  Nicaragua,  referred  to  in  Lord  Granville's  dispatch  of  January  14, 
1882.  It  was  to  this  adjustment,  which  waH  cue  of  the  prime  objects 
of  the  treaty,  and  not  to  the  colonization  of  British  Honduras  that  Mr. 
Buchanan  in  his  message  of  December  3,  1860,  alludes  as  'an  amicable 
and  honorable  adjustment  of  dangerous  questions  arisiug  from  the 
Clayton  Bui wer  treaty.' 

*'  When  the  Clayton  Bnlwer  treaty  was  concluded  it  was  contem- 
plated that  the  Nicaragua  Gatial,  to  which  the  treaty  principally  had 
relation,  would  be  at  once  commenced  and  iiiiished  with  all  possible 
si^eed  by  American  and  British  capital  under  the  imi>ul8e  of  the  joint 
protectorate.  This  appears  not  only  from  the  context  of  the  treaty, 
but  also  from  llie  history  of  the  negotiations  which  led  U*  the  treaty, 
and  the  relations  which  then  existed  between  this  Government  and  the 
Central  American  States. 

"On  Deceudjer  32,  1846,  New  Granada,  by  a  treaty  of  commerce,  ia 
consideration  of  certain  guarantees,  made  the  United  States  valuable 
grants  relating  to  the  Panama  route,  to  which  your  attention  will  be 
directed  when  we  consider  the  rights  of  this  Bepublic  in  relation  to  the 
Panama  route. 

*'The  discovery  of  gold  in  California  soon  made  it  important  to  find 
some  rapid  way  of  reaching  it.  Notwithstanding  iho  progress  of  the 
Panama  Railroad  scheme,  public  feeling  was  running  strongly  in  favor 
of  a  ship  canal  large  enough  to  accommodate  ocean  steamships.  Influ- 
ence<l  by  this  strong  feeling  the  minister  of  the  United  States  in  Nica- 
ragua, without  instructions,  negotiated  a  treaty  with  that  Kepublic, 
which  conferred  upon  certain  citizens  of  the  United  States  the  valua- 
ble right  to  construct  a  ship-cunal  from  San  Juan  on  the  Atlantic  coast 
to  the  Pacific.  Nicaragua  claimed  sovereignty  over  the  whole  of  the 
line  of  the  jiroposed  canal,  while  Great  Britain,  as  I  have  shown, 
claimed  sovereignty  over  a  portion  of  it  occnpied  by  the  Mosquito 
Indians. 

**At  the  time  of  th©  concession  by  Nicaragua  it  would  have  been  im 
possible  to  procure  in  the  United  States  the  capital  necessary  for  the 
construction  of  a  ship-canal  from  the  Atlantic  to  the  Pacitic. 

*'  Hence  it  was  tliat  when  Mr.  Clayton  learned  of  tho  concession,  he 
at  once  informed  Mr.  Crampton,  the  British  minister,  saying  that  the 
United  States  did  not  propose  to  avail  themselves  exclusively  of  these 
privileges,  but  wished  a  canal  constructed,  and  that  the  claim  of  Great 
Britain  on  behalf  of  the  Mosquito  Indians,  which  the  United  States 
coDld  not  admit,  stood  in  the  way.  The  Government  of  the  United 
States,  Mr.  Clayton  said,  was  persuaded  that  Mhese  considerations, 
if  fairly  laid  before  Her  Majesty's  Government,  would  induce  Qer 
Majesty's  Goveniment  to  make  such  an  arrangement  with  regard  to 
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the  Mosquito  Indians  as  would  prevent  its  heiug  an  obstacle  to  the 
design  iu  question.' 

'*  PresidiMit  Taylnr  was  present  at  the  interview,  and  *  cordially  con- 
furred.'  Mr.  Craniptou  reported  the  conversation  to  Lord  PalmerstOQ 
the  l8t  Of!tober,  and  on  the  15th  of  the  same  month  transmitted  to  him 
a  copy  of  the  concession  by  Nicaragua  to  Ihe  American  company.  The 
22d  November  Mr.  Abbott  Lawrence  officially  informed  Lord  Palmer- 
ston  that  an  American  company,  aided  by  the  suliacriptiou  of  a  large 
amount  of  British  capital,  had  begun  to  couslriict  the  Panama  Railroad, 
and  had  completed  the  contracts  lor  iron  for  it.  He  transmitted  to  Lord 
Palmerston  a  co[iy  of  tlio  guarantee  in  the  treaty  of  184G  with  New 
Granada,  and  invited  Great  Britain  to  join  in  the  guarantee.  In  ti»e 
same  note  he  acquainted  her  Majcisty's  Government  with  the  concession 
from  Nicaragua  to  tbe  American  canal  company,  and  said  that  the  con- 
flicting claims  as  to  Mosquito  threw  an  obstacle  iu  the  way  of  the  work, 
and  invited  a  conversation  on  the  subject.  It  seems  that  several  con- 
versations were  had,  since  on  the  14tb  of  the  following  December  Mr. 
Lawrence  addressed  a  formal  note  to  Lord  Palmerston,  in  which,  after 
referring  to  tJH'm  and  again  setting  forth  the  i-oncessiona  for  the  Panama 
Kailroad  antl  tlte  Nicaragua  Canal,  and  stating  that  the  United  States 
had  *disclaimed  all  intention  to  settle,  annex,  colonize,  or  fortify  the 
territory  of  Central  America,  which  declaration  had  been  met  by  a 
similar  disclaimer  on  the  part  of  Great  Britain,' and  also  that  Her 
Majesty's  Government  'had  intimated  their  willingness  to  join  with  the 
United  States  in  ttieir  guarantee  of  neutrality/  he  asked,  in  substance, 
1st.  Wbother  (ireat  Britain  would  enter  into  a  treaty  with  Nicaragua 
similar  to  that  negotiated  by  the  United  States?  2d.  AVhether  Great 
Britain  would  enter  into  a  treaty  with  New  Granada  guaranteeing  the 
neutrality  of  the  railway  then  under  construction?  3d.  Whether  the 
obstruction  of  the  ]\Iosquito  protectorate  would  be  removed  ?  This  note 
was  never  answered  formally  in  Loudon,  but  negotiations  weiv.  trauft- 
ferred  to  Washington, 

"Meantime,  and  in  the  antunjn  of  1840,  Sir  IJenry  Bulwer  had  suo- 
ceeded  Mr.  Crampton  in  Washington,  and,  soon  after  his  arrival,  com 
menced  negotiations  with  Mr.  Clayton  for  a  treaty  for  the  protection 
a  canal. 

"On  the  Cth  of  January,  1850,  Sir  Henry  Bulwor  wrote  to  Lord  Pal- 
merston, saying : 

♦*'Your  lordship  is  aware  that  the  main  interest  of  the  United  Stat^JS' 
in  this  matter  has  arisen  from  its  newly  acquired  possession  iu  the  Pacific, 
and  the  project  of  an  American  company  to  form  a  water  comraunica- 
fion  between  the  two  oceans,  passing  tlirongh  the  lake  of  Nicaragua 
and  the  river  San  Juan;  this  comininy  having  obtained  from  the  State 
of  Nicaragua  llie  use  of  its  lakes  and  territory  lor  this  purpose,  and  the 
nse  also  of  the  river  San  Juan,  to  wliich  Nicaragua  lays  claim.  •  • 
But  it  so  happens  that  while  it  is  very  diOicult,  not  to  say  im|>088iW(»« 
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for  Her  Majesty-s  Govcrmueut  to  listen  to  those  claims  of  Nicaragua, 

I  oar  decision  with  respeut  to  which  has  been  already  opeoly  taken,  there 
is  DO  difSculty,  I  believe,  whatsoever  iii  her  Majesty's  Government  as- 
sistjug  the  United  States  in  its  general  views  with  respect  to  that  water 
communiciitioD  across  Central  America,  which  Great  Britain  must  be 
almost  as  desirous  as  the  United  States  to  see  established.  •  •  • 
I  am  disposed  to  think  that  the  best  way  of  doing  this  is  by  a  couven- 
titin  between  Great  Britutu  and  the  United  States.' 
H  *' Negotiations  conducted  on  this  basis  progressed  so  rapidly  that  on 
"^  the  3d  February,  1S50,  Sir  Denry  EulwL'r  was  able  tu  truusmit  Ibr  Lord 

Palmerston's  criticism  the  t'uH  project  of  a  treaty.     •     •     • 

H      ^*The  Clijyton-Bnlwer  treaty  was  concluded  on  the  10th  of  the  follow- 

"  log  April,  and  I  think  it  will  not  be  denied  that  the  object  which  Presi- 

<lent  Taylor,  Mr.  ClaytoUj  Sir  Henry  Bulwer,  and  fiOnl  Palmcrston  had 

iu  view  in  making  it  was  primarily  and  mainly  this:  To  insure  at  the 

earliest  jwssible  moment  the  completion  of  tlie  partinilar  shij)  canal  for 

which  a  concession  had  been  made  by  Nicaragua  to  citizens  of  the  United 

States  on  the  29th  August,  1S40;  all  the  interviews  of  which  accounts 

^  remain  and  all  the  correspondence  relate  to  this  ])articular  canal  and  to 

B  no  other.    As  if  to  make  assurance  doubly  sure,  the  project  of  a  treaty 

which  Sir  Henry  Bulwer  sent  to  Lord  Palmerston  the  3d  of  February, 

being  found  doubtful  or  insufficient  in  this  respect,  was  so  amended 

B  between  that  time  and  the  19th  April  as  to  make  it  practically  certain 

that  that  grant  would  be  accepted  by  both  Governments  as  the  one 

covered  by  the  treaty. 

**It  was  to  this  particular  canal  that  were  to  bo  applied  all  the  pro- 
>isions  of  the  first  article  in  the  treaty  relating  to  the  fortification  of 
the  canal,  the  control  over  it,  and  exclusive  advantage  iu  it;  of  the 

(second  article,  relating  to  blockade,  detention  or  c^ipture;  of  the  third 
and  fourth  articles,  relating  to  protection  during  constniction  and  to 
^i-ee  ports;  of  the  fifth  article,  in  regard  to  a  guarantee  of  neutrality ;  of 
the  sixth  article,  with  regard  to  treaties  with  other  States,  and  the  use 
of  th<^  good  oflSces  of  the  high  contracting  y^arties;  and  of  the  seventh 
article,  as  already  noticed ;  but  if  under  the  provision  of  the  seventh 
article  the  claims  of  the  holders  of  this  particular  concession  should  be 

■  set  aside,  then  each  Government  reserved  to  itself  the  right  to  determine 
whether  its  interests  required  it  to  affoi*ti  protection  to  the  holders  of 
any  other  concession. 

*'  The  two  Governments  did,  however,  subsequently  come  to  a  harmo- 
Hnions  agreement  with  regard  to  the  grant  by  Nicaragua,  the  one  con- 
templated by  the  treaty.    •    •    • 

"  It  was  also  agree<l  in  the  treaty  that  the  parties  should  iuvite  other 
States  toenter  into  simihir  stipulation,  to  the  end  that  they  might  share 
in  the  *  honor  and  advantage  of  having  contributed  to  a  work  of  such 
general  interest  and  importance  as  the  canal  herein  contemplated,'  to 
wit,  that  by  the  Nicaragua  route. 
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"It  is  to  be  observed  that  if  other  uatious  were  to  become  parties  |^| 
the  enterprise  it  was  only  on  the  joint  invitation  of  both  the  United' 
States  and  Great  Britain;  but  the  President  regards  the  prorision  a« 
lapsed  by  the  failure  to  construct  the  canal  to  which  it  referred,  and 
the  fact,  before  stated,  that  experience  has  shown  that  no  joint  prot 
torate  for  any  canal  across  the  Isthmus  is  requisite.    The  canal,  howevi 
now  in  question  is  on  the  Panama  and  not  ou  the  Nicaragua  route, 

''The  remaining  subject  of  the  treaty  is  contained  in  the  eighth  articli 
which  relates  to  a  canal  or  railway  across  the  Isthmus  other  than 
the  Nicaragua  route,  as  by  way  of  Tehuantei>ec  or  Panama,  aud  it 
this  provision  of  the  treaty  which  has  occnsioned  this  correspondent' 
The  article  provides  as  follows: 

'"The  Governments  of  the  United  States  and  GreatBritain  having  n 
only  desired,  iu  entering  into  this  convention,  to  accomplish  ajjarticul 
object  [to  wit,  the  Nicaragua  Canal,  which,  at  the  date  of  the  treaty, 
was  thought  was  about  to  be  constructed],  but  also  to  establish  a  gei 
eral  x>rincipk',  they  hereby  agree  to  extend  their  protection,  by  trea\ 
stipulatiom,  to  any  other  comnuinications,  whether  I13'  canal  or  railwayj 
across  the  Isthmus  which  connects  North   and  South  America,  and 
especially  to  the  interoccatiic  communications,  should  the  same  prove 
to  be  practicable,  whether  by  canal  or  railway,  which  are  nowpropoi 
to  be  established  by  the  way  of  Tehuantepec  or  Panama.' 

"  It  is  to  be  here  observed  that  the  Government  of  the  United  Stat 
has  a  treaty  with  New  Granada,  now  a  part  of  the  United  States  of" 
Colombia,  entered  into  iu  1S4C,  liy  which  free  transit  is  guaranteed  t(» 
the  citizens  of  the  United  States  across  the  Isthmus  of  Panama  upon 
any  mode  of  communicatiou  that  may  be  constructed,  subject  to  no 
duties  or  burdens  but  such  as  m«y  be  imi>osed  upon  citizens  of  New 
Granada;  and  by  which,  in  order  to  secure  the  tranquil  and  constant 
enjoyment  of  tliese  advantages,  the  United  States  guaranteed,  posi- 
tively aud  elMcacionsly,  the  pfrfivt  neulraUiy  of  the  iHihmuK^  with  the 
view  that  free  transit  from  sea  to  sea  might  not  be  interrupted  or  eiii<^| 
barrassed,  and  also  guaranteed  the  rights  of  sovereignty  aud  property^ 
which  New  Granada  (now  the  United  States  of  Colombia)  had  and 
possesses  over  said  territory, 

"By  this  treaty  w;th  New  Granada  the  United  States  claim  to  occnp; 
a  peculiar  relation  to  the  means  of  transit  by  railroad  or  canal  acroi 
the  Isthuius,  within  the  territories  of  the  United  States  of  Colombia, 
relation  which  cannot  justly  be  superseded  by  the  intervention  of  oth 
states  without  the  consent  of  the  United  States,  duly  and  properl 
obtained.    A  protectorate  of  this  kind  in,  like  government,  necessarily 
exclusive  in  its  character,  and  implies  a  right  and  duty  to  make 
eflfective.    There  may  be  a  joint  protectorate  engaged  in  by  mutu 
convention  of  dilleretit  states,  but  the  protpctorate  itself  must  bo 
unit.    The  treat.v  with  New  Granada  of  1S4G  still  remains  in  full  fo; 
If  Great  Britain  should  desire  to  be  united  with  the  Government  of 
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P  United  States  in  tbat  guarantee,  of  course  it  would  require  Ibe  consent 
of  the  United  States  of  Colombia  and  of  tbi«  Goveinuieut,  and  a  con* 
ventioD  to  that  end,  the  terms  of  which  should  be  made  agreeable  to 
the  parties. 

"Article  VIII  of  the  Clayton-Buhver  treaty  relates  only  to  th^jse  pro- 
jects note  [1850]  pronowed  to  be  establinbed  ;  and  expressly  (toiiteiuplates 
H  80uie  further  *  treaty  stipulation '  on  the  part  of  Great  Britain  with  I  he 
United  States  of  America  and  New  Granada,  now  the  United  States  of 
I       Colombia,  before  Great  Britain  can  join  the  United  States  in  the  pro- 
H  tectorate  of  the  canal  or  railway  by  the  Panama  route.    No  such  treaty 
™  stipulation  has  been  made  or  has  been   proposed  by  Great  Britain, 
Since  ihe  ratihcation  of  the  Clayton-Buhvcr  treaty,  for  tliirry  years  the 
United  States,  under  the  treaty  of  iy4(>  with  New  Grjinada,  has  ex- 
^  tended  prtjtectiou  to  the  transit  from  sea  to  sea  by  the  Panama  Railway, 
f      "Should    Her  Majesty's  Go\'ernuient,  nfter  obtainia^^  the  consent 
thereto  of  the  United   States  of  Colombia,  claim,  under  the  Clayton- 
_^  Bulwer  treaty,  the  rifrht  to  join  the  United  States  in  the  protection  of  the 
B  exiHting  Panama  Kiiihvay,orany  future  Panama  canal,  the  United  States 
H>vouUl  submit  that  experience  hum  shown  that  no  such  joint  protect- 
H  orate  is  requisite j  that  the  Claytou-Bnlwer  treaty  is  subject  to  thepro- 
H  visions  of  the  treaty  of  1846  with  New  Granada,  while  it  exists,  which 
treaty  obliges  the  United  States  to  afford,  and  secures  to  it  the  sole 
protectorate  of  any  transit  by  the  Panama  route;  and  if  Great  Britain 
still  claimed  the  right  to  join  in  the  protectorate  the  United  States 
would  then  determine  whether  the 'treaty  stipulations-  proposed  by 
Great  Britain  regulating  that  joint  protectorale  were  just;  and,  if  so, 
whether  the  length  of  time  during  which  Great  Britain  has  concurred 
V  in  the  protection   of  the  Panama  route  under  the  treaty  with  New 
^Granada  has  or  h;is  not  relieved  the  United  States  from  any  obligation 
to  accept  a  proposal  from  that  Governiyent  to  join  in  the  guarantee. 

*'I  may  then  state  the  President's  views  on  the  whole  subject,  which  I 

do  with  an  assurance  that  they  will  meet  with  a  candid  consideration 

from  Lord  Granville,  and  with  the  hope  that  they  may  be  substantially 

concurred  in  by  Iler  Majesty's  Government. 

**The  ClaytonBulwer  treaty  was  concluded  to  secure  a  thing  which 

^did  not  exist,  and  which  now  never  can  exi.st.     It  was  to  secure  tiie 

Hconstruction  of  a  canal  under  the  grant  of  1849  from  Nicaragua  that 

Htlie  United  States  consented  to  waive  the  exclusive  and  valuable  rights 

which  have  been  givcTi  to  them  ;  that  they  eonsente<l  to  agree  with  Great 

k Britain  that  they  would  not  occupy,  fortify,  colonize,  or  assume  dominion 
pvep  any  part  of  Central  America;  and  that  they  consented  to  admit 
Her  Majesty's  Government  at  some  future  day  to  a  share  in  the  pro- 
tection which  they  have  exercised  over  the  Isthmus  of  Panama. 
^"The  Government  and  peojile  of  the  United  States,  though  rich  in 
nd  and  industry,  were  poor  in  money  and  floating  capital  in  18o0. 
The  sclieme  for  a  canal,  even  without  the  complications  of  the  Mosquito 
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jirotectorate,  was  too  vast  for  the  uaeaiis  of  tbe  AmericjaDS  of  that  daj 
who  numbered  then  eoiisitlerably  1«-S8  than  one-half  of  their  noml 
to-duy.  They  went  to  EuKlaud,  whieh  had  what  they  bad  notv^surr 
dered  tbeir  exchisive  privileges,  offered  an  equal  share  of  all  they  ha 
ID  thoHe  regions  in  order,  as  expressed  in  the  seventh  article  of  tl 
treaty,  Hhat  no  time  should  be  nnnecessariJy  lost  in  eommeucing  an 
constructing  the  said  canal.'  Through  no  fault  of  theirs  tirae  was  vn 
necessarily  lost,  the  work  was  never  begruu,  and  the  concession  failed." 

"  The  President  does  not  Ihiuk  that  tbe  United  States  are  called  upon 
by  any  principle  of  equity  to  revive  those  provisions  of  the  Clayton  Bui 
wer  treaty  which  were  espeeially  ajiidicable  to  the  concession  of  Ang^aat, 
1849,  and  apply  theui  to  any  other  eoncessi(>n  which  has  been  siuctj 
or  may  hereafter  be  made.  The  conditions  of  1882  are  not  those  of  1S5% 
The  people  of  the  United  States  have  now  abnnilauce  of  surplus  capita? 
for  surb  enterpri.ses,  and  have  no  need  to  e^ill  ujmn  foreijju  capitalist-*. 
The  le^'islative  branch  of  the  Government  of  tbe  United  States  mayaU 
desire  to  be  free  to  pla4*e  tbe  credit  of  the  United  States  at  the  servic 
of  one  or  more  of  these  enterprises.  The  President  does  not  feel  him- 
self warranted  in  making  any  engagement  or  any  udriiiiJsion  respecting 
tbe  extinct  provisions  of  ihe  Clayton  Buhver  treaty  which  would  pre- 
vent or  interfere  with  such  a  purpose.  On  tbe  contrary,  frankness  re- 
quires htm  to  say  that  iis  the  persons  who  held  tbe  grant  which  the 
United  States  understood  to  be  accepted  by  the  two  Governments  audei^ 
the  provisions  of  the  treaty  have  not  'carried  out  the  proposed  ente 
prise^'  the  United  States  esteem  thentselves  competent  to  refuse  to  aflFor 
their  protection  jointly  with  Great  Britain  to  any  other  persons  or  com 
pany,  and  hold  themselves  free  hereafter  to  protect  any  interooeanie 
communication  in  which  they  or  their  citizens  may  become  intere.st 
in  such  way  as  treaties  with  the  local  sovereign  powers  may  warrai 
and  their  intercKts  may  retjuire. 

"There  are  some  jnovisionsof  the  treaty  which  the  President  though' 
might  be  advantageously  retained.  With  this  puijiose  the  present  cor- 
respondence was  openetl  by  the  note  to  you  of  the  lJ)th  November  la; 
in  which  these  points  were  indicated.  The  President  is  still  ready 
the  part  of  the  United  States  to  agree  that  the  reciprocal  engagements 
respecting  the  acquisition  of  territory  in  Central  America,  and  re- 
specting the  establishment  of  a  free  port  at  each  end  of  whatev' 
canal  may  be  constructed,  shall  coutinne  in  force,  and  to  define 
agreement  tbe  distance  from  either  end  of  the  canal  where  captu 
may  be  made  by  a  belligerent  in  time  of  war,  and  with  this  detiniti 
thus  made  to  keep  alive  the  second  article  of  the  treaty.  He  bope« 
that  Lord  Granville  on  further  consideration  may  not  be  averse  to 
vising  his  opinion  that  siiich  agn^emenfs  would  not  be  beneficial. 

"To  the  suggestion  mnde  l>y  Lord  GrauvilJe,  at  (iicelase  of  this  note 
of  January  7,  that  the  United  States  should  take  the  initiative  in 
invitation  to  other  powers  to  participate  in  an  agreement  based  u 
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the  cooveutioii  of  ISJjO,  the  President  is  constrained,  by  the  considera- 
tions already  presented,  to  say  tLat  tlio  United  Stares  eaaaot  take  part 
in  extending  such  an  invitation,  and  to  stale  with  entire  frankness, 
that  the  United  States  would  look  with  disfavor  upon  an  attempt  at  a 
concert  of  political  action  by  other  powers  in  that  direction. 

"  It  is  not  necessary  to  observe  that  there  is  no  provision  of  the  Clay- 
ton-BuIwer  treaty  whieh  authorizes  Great  Britain  to  invite,  or  obliges 
the  United  States  to  accept,  the  aid  of  other  nations  to  protect  or  to 
guarantee  the  neutrality  of  the  Panama  route. 

**  Fortunately  the  want  of  harmony  in  the  views  of  the  two  Govern- 
ments can  have  at  present  no  injunons  influence.  No  canal  yet  exists 
across  the  Isthmus,  and  in  the  natural  course  of  events  some  time  must 
elapse  before  one  can  be  constructed  ;  lueiuiwhile  t!ie  points  of  diver- 
gence between  Her  Majesty's  Government  and  that  of  the  United  States 
may  disappear.  The  President  hopes  that  long  before  the  subject  be- 
comes one  of  practical  importance  Her  Majesty's  Government  may  be 
brought  to  see  that  the  interests  of  Great  Britain  and  of  the  United 
States  in  this  matter  are  identical,  and  are  best  promoted  by  the  peace- 
ful policy  which  he  has  marked  out  for  this  country. 

"In  the  mean  lime  the  diversity  of  opinitin  which  now  exists  will  not 
(in  any  wise  impair  the  good  understanding  hai)pily  existing  between 
^  the  people  and  Governments  of  the  United  States  and  Great  Britain. 

**  You  will  read  this  dispatch  to  Lord  Granville,  and  if  he  desires  to 
have  a  copy  of  it  you  may  leave  one  with  him." 

I  Mr.  FnflJDghuysen,  Sec,  of  State,  to  Mr.  Lowell,  May  8,  1882.    M88.  Inst., 

Gr.Brit.;  For.  Kel.,  1882. 
"I  inclose  herewith  copy  of  an  instruction  from  Lord  Granville  to 
Her  Britannic  Majesty's  minister  in  Washington,  dated  December  30, 
1882,  a  copy  of  whicli  was  handed  to  me  by  Mr.  West,  and  which  is  a 
'  repl3*  to  the  agreement  contained  in  my  No.  308  to  you,  of  May  8,  1882, 
[on  the  subject  of  the  Clayton  Bulwer  treaty. 

"You  will  remember  that  my  No.  368  showed  that  the  first  seven 
articles  of  the  treaty  related  to  a  particular  canal  then  in  contemplation, 
to  aid  the  construction  of  which  the  treaty  was  signed;  that  the  United 
States  being  thee  without  the  means  to  build  the  canal,  for  which  they 
bad  secured  an  exclusive  grant  from  Nicaragua,  naturally  turned  to 
England  for  capital,  to  secure  which  they  were  willing  to  surrender 
gome  of  their  exclusive  privileges ;  and  that  the  canal  never  having  been 
built,  the  reason  for  the  surrender  of  privilege  has  ceased  and  the  treaty 
I  with  Great  Britain  is  voidable,  being  withont  consideration  or  any  ob- 
ject to  which  it  is  applicable. 

"  Lord  Granville  in  his  instruction  to  Mr.  West  in  substance  concedes 

'  that  the  first  seven  articles  of  the  treaty  related  to  what  was  then  known 

afi  the  Nicaragua  Canal,  but  intimates  an  uncert;}inty  as  to  the  route. 
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In  this  he  is  in  error,  for  the  lioe  of  the  canal  was  defiuitely  fixed  soo 
after  the  couclusioii  of  the  treaty,  and  accepted  by  both  Government 

'^  His  lordship,  however,  practically  confioes  himself  to  an  assertiolj 
of  righta  under  Article  VIII,  by  which  the  parties,  *  after  declaring  tha 
they  not  only  desired  in  entering  into  the  convention  to  accomplish  i 
particular  object,  but  also  to  establish  a  general  principle,  agreed  to 
extend  their  protection  by  treaty  stipulations  to  any  other  practicabl 
communications,  whether  by  caual  or  railway,  across  the  isthmus  wt 
connects  North  and  South  America,  and  especially  to  the  interoceaoU 
communications,  should  the  same  prove  to  be  practicable,  whether  by 
canal  or  railway,  which  are  now  proposed  to  be  established  by  the  wa 
of  Tehuantepec  or  Panama.' 

"And  be  claims  that  this  provision  is  in  effect  an  agreement  that 
the  prior  provisions  with  refeience  to  the  particular  ship-eaual — the 
Ni<?aragua  route— then  in  contemplation  should  be  applied  to  auyothe 
canal  thereafterconstructed.    Citing  treaties  between  the  United  State 
find  some  of  the  Central  American  States,  he  contentls  that  this  Go^ 
ernment,  having  since  the  ClaytonBulwer  treaty  of  1850  entered  int^ 
treaties  which  harmonize  with  the  '  general  principle,'  is  estopped  fi*om* 
denying  that  the  8th  article  has  theconslruction  andeflect  he  contends 
for.  I 

'*  Lord  Granville  further  holds  that  Article  VIII  is  none  the  less  att" 
agreement  because  it  provides  for  further  treaty  stipulations  to  ciirry  it 
into  eflect. 

"This  argument  has  already  been  anticipated  in  my  No.  308,  in  which 
it  was  shown  that  while  the  parties  interested  agreed,  in  Article  VllI, 
to  extend,  by  future  treaty  stipulalious,  their  protection  over  other  com- 
muuicatioiis  across  the  Isthmus,  the  immediate  object  of  the  article  waa 
the  iirotection  of  the  communication  'woir*  (1850)  proposed  to  be  es* 
tablished  by  the  way  of  Tehuantepec  or  Panama.  None  of  the  pro- 
posed communications  liaviugbeeu  established,  the  reason  for  the  agree*^ 
ment  has  disappeared. 

"  Further,  the  article  provides  for  carrying  out  the  *  general  princi 
pie*  by  additional  stipulations,  which  have  not  been  even  discus 
Nor  is  there  anything  in  the  eighth  article  which  makes  applicable  U> 
any  other  route  the  jirovisions  of  the  first  seven  articles  covering  thiH 
'  particular  olijecf,'  viz,  the  Nicaragua  Canal.  ^| 

*^  The  eighth  article,  therefore,  is  simply  a  declaration  of  the  intention 
entertained  more  than  thirty  years  ago,  by  two  nations,  to  take  up,  A^H 
some  subsequent  period,  the  negotiations  of  a  treaty  on  a  particulaf| 
subject.  In  order  to  carry  out  this  purpose,  treaties  nmst  be  made  by 
the  United  States  and  England  with  each  other  and  with  each  of  the 
Central  American  States  through  which  a  canal  may  be  built,  deAuiug 
in  detail  the  sti[nihitions  necessary  to  execute  the  general  principle.     ^H 

"  It  cannot  be  successfully  contended,  as  is  suggested  by  Lord  Gran^" 
villo,  that  the  separate  treaties  made  by  this  company  with  some  of  the 
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Central  American  States,  by  wbii^h  this  Goveromeut  agrees  to  guar- 
antee neutrality,  show  an  agreement  to  guarantee  it  jointly  with  Great 
Britain,  tor  tliat  would  involve  tlie  atlinission  that  an  express  agree- 
ment to  guarantee  singly  is  in  eftect  an  implied  agreement  to  guarantee 
jointly.  XevertUrh.'ss,  it  is  not  denied  that  the  United  Stales  did  for 
many  years  try  to  induce  Great  Britain  to  fulfill  her  part  of  the  agree- 
ment of  IhSO,  and  it  was  only  when  it  became  impossible  for  HerMajes- 
ty'H  Government  to  perform  the  promises  which  hud  icd  the  United 
States  to  make  the  treaty  that  (lie  position  now  maintained  was  aa- 
sumed. 

"  If  it  be  contended  that,  even  if  the  treaty  mny  be  considered  us  lapsed 
so  far  a8  it  relates  to  the  specific  route  by  ^'icaragua  and  the  routes 
named  in  the  eighth  artiicle  ns  contemplated  in  1850  (by  Panama  and 
Tehuantepec),  yet  the  treaty  is  binding  so  far  as  it  relates  to  other  isth- 
mian communication  not  specified  and  not  then  con  temp  hit  ed,  the  an- 
swer is  that  the  treaty  must  be  considered  as  a  whole,  and  that  the  gen- 
eral stipulations  of  the  eighth  article  would  never  have  been  made  but 
for  the  stipulations  as  to  the  specified  routes  then  contemplated,  and 
that  part  of  the  treaty  having  lapsed,  the  general  stipulatitm  as  to  any 
interoceanic  coaimuuication  fails  for  want  of  consideration. 

**  To  reach  the  construction  his  lordship  seeks  to  put  on  the  eighth 
article,  its  plain  laiignage  must  be  disregarded,  and  the  consideration 
must  be  ignored  that  the  article  is  as  apivlicable  to  the  Panama  Rail- 
road as  to  any  other  means  of  isthmian  transit,  and  that  by  acquies- 
cence for  many  years  in  the  sole  protectorate  of  the  United  States  over 
this  railway,  Great  Britaiu  has,  in  eflect,  admitted  the  justice  of  the 
position  now  maintained  by  the  President. 

**Pas.<ing  the  interpretation  of  Article  VIII,  you  will  remember  that 
I  contended  that  the  Clayton  Bui wer  treaty  is  voidable,  because,  while 
by  Article  I  the  two  nations  expressly  stipulated  that  neither  of  them 
would  occupy,  colonize,  or  exercise  any  dominion  over  any  part  of  Cen- 
tral America,  Great  Britain  at  this  time  has  a  colony,  with  executive 
and  judicial  oflbcers,  occupying  a  defined  territory  nearly  equal  in  area 
to  three  of  the  smaller  States  iu  the  Union. 

"  It  is  true,  as  was  shown  in  my  Xo.  308,  that  after  the  treaty  had  been 
ratified  by  the  Senate  in  the  form  in  which  it  now  appears,  and  on  the 
4th  July,  1850,  Mr.  Clayton  did  exchange  with  Sir  Henry  Bulwer  mem- 
oranda stating  that  the  stipulation  in  Article  I  should  not  apply  to  the 
lements^  in  British  Honduras  (Belize),  and  it  is  also  ti*ue  that  Mr. 

^yton  declined  to  aflirm  or  deny  the  British  title  in  this  '  settlement' 
or  ita  alleged  dependencies.  Lord  Granville  now  claims  that  Honduras 
vrua  then  already  (and  to  the  knowledge  of  this  Government)  a  British 
*  possession'  or  colony,  by  conquest  from  Spain  through  successful  re- 
fiistance  by  settlers  to  a  Spanish  attack. 

•♦The  stipulations  of  the  treaty,  as  well  as  the  memoranda  exchanged 
by  Mr.  Clayton  and  Sir  Henry  Bulwer,  relative  to  a  British  settlement, 
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appear  to  be  inconsistent  with  any  such  claiiu»  IVr  nowhere  in  them  can 
be  found  any  statement  which  expresses  or  implies  that  Great  Britain 
ehiiiued.  or  the  United  Stales  admitted,  any  such  Government  control 
in  the  lorcter  over  Belize  a«  is  now  advanced,  and  as  is  necessarily  im- 
plied in  the  word  *  possessions.' 

''  The  date  of  the  conquest  of  Belize,  allnded  to  by  Lord  Granville,  tij 
not  stated,  but  the  incident  to  which  he  refers  is  supposed  to  be  the 
repnlse  by  a  ship  of  the  royal  navy  and  the  settlers  of  an  attempt  in 
1798  on  the  part  of  Spain  to  take  possession  of  Uondurns.  As  the 
British  settlers  hehl  under  grants  from  Spain,  it  seems  hardly  neces- 
sary to  consider  wljether  the  successful  resistance  of  a  tenant  to  an 
attempt  (o  oust  by  force  chanfjca  the  tenure  to  one  of  full  i)ossession. 
His  lordship,  however,  meets  this  point  by  a  plea  of  possession  through 
abandonment,  sayinn^:  « 

"  '  Wlien  peace  was  sig^ned,  most  of  the  British  conquests  from  Spaing 
were  restored  to  her;  but  the  settlement  in  Honduras,  lilie  that  of  the 
Falkland  Islamis,  was  not  given  up,  and  continued  on  the  same  footing 
us  any  other  |>ossession  under  (be  British  Crown.' 

*'By  the  third  article  of  the  treaty  of  Amiens,  of  1S02,  Great  Britaii 
engaged  to  restore  all  Spanish  possessions  occupied  or  conquered  by 
British  forces.  Belize  was  not  given  up  becanso  it  was  not  a  conquest^  ] 
but  a  settlement  under  Spanish  grants  and  Spanish  sovereignty.  The 
parallel  with  the  Falkland  Islands  does  not  seem  convincing,  for  these 
islands  were  ceded  by  France  to  Spain  in  17G3;  by  Spain  they  were  in 
turn  ceded  absolutely  to  Great  Britain  in  1771,  but  their  possession  wa»  h 
abandoned  until,  in  1820,  Buenos  Ayres  occupied  the  island  as  derelict,  f 
and  colonized  them.  Later,  in  1831, after  a  ditficulty  between  the  settlers 
and  American  sealing  vessels,  the  United  States  ship  of  war  Lexington 
broke  up  the  settlement  an<l  removed  the  settlers  to  Buenos  Ayres,  and 
it  was  not  until  183.3  that  Great  Britain  enforced  her  claim  under  the 
cession  of  177L 

"As  to  Belize,  however,  there  was  no  cession.     If  the  sovereignty 
Spain  was  annulled  by  conquest  in  170S,  it  was  restored  by  the  treat 
of  Amiens  in  1802 ;  and  while  after  this  treaty  and  during  the  Bonapan 
occupation  hostilities  were  renewed,  the  treaty  of  180r»  provided  tbj 
there  shonhl  be   peace   between  Spain  and  Great  Britain,  and  *ali 
an  entire  obliteration  of  all  hostilities  committed  during  the  late  war.^ 
Since  the  conclusion  of  this  treaty  Spain  and  Great  Britain  have 
,  at  peace,  and  it  is  not  imagined  that  Earl  Granville  will  seek  to  she 
'that  a  lawful  jiossession  could  be  thereafter  created  for  Great  Britain  by 
a  violation  of  that  treaty  in  time  of  peace.    No  conquest  of  any  part 
Ilonduras  is  known  to  have  occurred  after  1S02,  but  if  there  were,  the' 
perpetuation  of  this  conquest  would  hardly  comport  with  the  reciprocal 
engagement  of  ISnj)  to  restore  the  atatm  quo  anU  helium. 

"On  the  other  hand,  it  is  known  that  the  settlements  in  theBelize  we: 
made  under  certain   limited  grants  from  Spain,  subject  to  her  ao 
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ereignty,  and  that  long  after  tlie  treaty  of  1809  the  occupation  was  gen- 
erally regarded  simply  as  a  *  settlement,'  and  was  so  called  by  Lord 
Clarendon  as  late  as  1854,  in  a  note  to  Mr.  Buchanan,  and  so  remained 
until  May  12,  1862,  when  by  royal  commissioa  it  was  erected  into  a 
full  colony  and  subordinated  to  the  Government  of  Jamaica. 

"  If  Great  Britain  bus  turned  the  '  settlement'  maintained  fortbe cut- 
ting of  logwood  and  mahogany  into  an  organized  British  colony,  and 
this  is  admitted,  or  if  that  settlement  has  encroached  beyond  the  line 
occupied  by  the  settlers  in  1850,  and  the  reports  from  Guatemala  and 
Mexico  tend  to  show  that  this  has  been  done,  the  action  has  been  taken 
in  contravention  of  the  Clayton-Bulwer  treaty  and  in  violation  of  one 
of  its  most  important  provisions.  The  insufficieufy  of  this  part  of  Lord 
Granville's  argument  is  shown  by  the  contention  that  through  a  postal 
convention  this  Government  has  recognized  the  Britis^h  position.  The 
negotiation  of  a  postal  convention  in  1SG9  cannot  be  held  to  involve  any 
admission  of  the  political  status  of  the  Belize  district.  It  is  a  struined 
construction  of  such  an  agreement  to  hold  that  it  works  an  estoppel  aa 
to  a  matter  not  in  the  mind  of  either  party  to  the  negotiation,  and  as  to 
which  both  parties  were  endeavoring  to  reach  a  satisfactory  conclusion 
through  other  and  different  channels;  nor  does  the  Fost-Olflce  Depart- 
ment act  politically  in  its  dealings  with  similar  departments  of  other 
Governments. 

"  If,  however,  the  United  States  had  submittetl  to  the  conversion  of 
the  Belize  to  a  colony  by  Her  Majesty's  Government,  in  violation  of  the 
treaty,  that  is  by  no  means  a  recognition  of  the  binding  force  of  the 
treaty  on  the  United  States  when  thus  violated. 

"  In  the  conviction,  therefore,  that  the  arguments  heretofore  presented 
by  the  United  States  remain  unshaken,  the  President  adheres  to  tho 
views  set  forth  in  the  instruction  to  you  of  May  8,  1882. 

"  Lord  Granville  concludes  by  saying  in  effect  that  he  doe.suot  answer 
that  part  of  the  instruction  to  you  which  relates  U*  the  Monroe  doctiine, 
because  of  my  observation  that  it  is  not  necessary  for  Her  Majesty's 
Government  to  admit  or  to  deny  that  doctrine.  As  his  lordship  placed 
,the  claim  of  Her  Majesty's  Government  on  the  continued  binding  force 
of  tho  Clayton -Eulvver  treaty,  limiting  that  doctrine  as  wo  contend,  I 
think  ray  remark  was  logical,  and  so  far  as  the  United  St^ites  are  con- 
cerned, their  views  on  that  doctrine  are  suflbciently  manifest. 

"You  will  assure  Lord  Granville  that  this  Government  shares  the  sin- 
cere desire  of  that  of  Her  Majesty  to  arrive  at  that  amicable  adjust- 
ment of  the  question  which  cannot  fail  to  jiromote  harmony  and  good 
will  between  the  two  countries,  and  which  it  is  my  duty  and  pleasure 
equally  with  his  lordship  to  do  all  in  my  power  to  per]>etuate  and 
increase." 

Mr.   Frelinghuysen,  8eo.  of   Stato,  to  Mr.  Lowell,  M»y  5,  1883.    MS8.  liwt., 
Gt.  Brit. ;  For.  Rel.,  1883. 
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"I  inclose  Ijerewitba  copy  of  an  instructiuu  from  Lord  Granville  to 
HerBritaaoic  Majesty's  rniui^iUT  iu  Washiugtoo, dated  August  17, 1883, 
a  copy  of  wbieb  wsis  handed  me  by  Mr.  West,  aud  which  is  in  reply  to 
my  68G  to  you  of  May  5,  1883,  on  the  subject  of  the  Clayton-Bolwer 
treaty. 

"  You  will  observe  that  Lord  Granville  says : 

"^That  Mr.  Freliughuyseii  still  couteuds  that  the  Clayton-Bolwer 
treaty  is  voidable  on  two  grounds— tirst,  because  the  tirst  seven  articles 
of  the  treaty  related  to  a  particuhir  canal  by  the  Nicaraguan  route  only; 
and,  secondly,  because  Great  Britain  has  at  the  present  day  a  colony 
instead  of  a  settlement  at  Belize.' 

"  Lord  Granville'8  attention  should  be  called  to  the  fact  that  this 
Government  not  only  holds  the  position  to  which  he  has  referred,  but 
also  holds,  as  stated  to  you  in  my  instructions  of  May  S,  1882,  and  May 
5,  1883,  that  for  the  purpose  of  obtaining  the  then  needed  capital  to 
construct  an  interoceauic  canal  by  the  Nicaraguan  route  the  United 
States  were  willing  to  surrender  a  part  of  their  exclusive  privileges  iu 
a  canal  by  that  route,  and  were  also  willing  to  agree  that,  by  subsequent 
treaty  stipulation,  they  would  join  with  Great  Britain  in  the  protection 
of  the  then  proposed  Tehnantepec,  Panama,  or  oilier  intemeeanic  com- 
munication, and  that  the  consideration  having  failed  the  treaty  is  void- 
able as  to  the  jSiearaguan  route  and  as  to  the  other  routes. 

*"  Lord  Granville  raises  the  point  that  '  no  time  was  tixed  by  the  con- 
vention within  which  such  interoceauic  communications  were  to  be  made.' 
While  this  statement  is  correct,  it  is  also  true  that  it  was  contenipIate<l 
lliat  the  canal  was  about  to  be  coustructed  at  the  time  tiie  treaty  was 
negotiated,  and  that  the  survey  therefor  was  then  made,  and  that 
thirty  three  years  have  elapsed  without  Great  Britain  rendering  the 
consideration  on  which  the  treaty  was  based,  and  this  failure,  we  think, 
affects  the  treaty  in  the  same  manner  that  a  failure  by  Great  Britain  to 
give  the  consideration  within  a  definite  time,  had  one  been  fixed  by  the 
convention,  would  have  affected  it. 

"The  treaty  provides  that  neither  the  tJuited  States  nor  Great  Brit- 
ain shall  colonize  or  exercise  any  dominion  over  any  part  of  Central 
America.  This  was  a  most  important  provision.  It  is  one  of  a  cluster 
restraining  one  nation  from  having  any  advantage  over  the  other  in  le- 
gard  to  tiie  police  of  the  canal,  such  as  the  provision  against  alliance, 
against  occupation  aud  fortification,  and  against  taking  advantage  of 
any  intinmey  or  influence,  and  j^et  it  is  claimed  that  Iheti-eaty  does  not 
prohibit  the  exts(cnce  of  a  hirge  regularly  organized  British  colony  in 
C3entral  America,  while  it  does  prohibit  the  United  States  from  having 
any  possession  or  colony  there.  The  color  for  this  claim  is  that  while 
the  stipulation  that  neither  of  the  two  Governments hIiouUI  colonize  any 
part  of  Central  America  is  most  conspicuous,  the  declaration  of  Sir 
Denry  Bulwer,  prior  to  the  exchange  of  ratifications  of  the  treaty, 
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states,  *  Tbat  Iler  Majesty  docs  not  understand  the  engagements  of  that 
convention  to  app^y  to  Her  Miijeaty^s  settlement  at  Honduras  or  its  de- 
pendencies,' This  decJiiration  cauuot  be  held  to  authorize  the  subse- 
qaent  colonization  by  Ber  Majesty's  Government  of  a  territory  as  large 
as  three  of  our  smaller  States.  The  deelaration  was  made  not  to  change 
or  vary  the  treaty,  but  out  of  abandant  caution  that  it  might  not  be 
misunderstood.  The  meaning  of  the  declaration,  we  think,  is  that  a 
iner*3  settlement  of  British  subjecfs  for  the  purpose  of  cuttiuf?  mahogany 
and  logwood  iu  Honduras  under  Si>anish-Americau  sovereignty  was  not 
to  be  considered  a  British  colony  and  thus  be  a  violation  of  the  ti"eaty, 
and  I  fail  to  see  how,  since  the  exchange  of  the  ratifications  of  the 
treaty,  the  organization  of  a  colony,  with  a  full  colonial  government 
nnder  the  British  sovereignty,  can  be  looked  upon  as  authorized  or 
allowed,  either  by  the  treaty  or  by  Sir  Henry  Bulwer's  declaration. 

"The  two  contracting  powers  were  equally  bound  not  to  colonize  any 
part  of  Central  America,  and  the  declaration  itself  of  Sir  Henry  Biilwer, 
not  being  the  exception  of  any  territory  in  Central  America  from  the 
operation  of  the  treaty,  but  [irnviding  in  cfl'ect  that  the  settlement 
should  not  be  considered  a  British  colony,  tended  to  strengthen  and  not 
to  destroy  the  mutual  obligation  not  to  colcniize  in  Central  America. 

**  Lord  Granville  is  correct  iu  saying  that  1  staled  in  my  instruction  to 
you  of  May  8, 1882,  that  Her  Majesty's  Governmeut  was  not  called  upon 
either  to  admit  or  den}'  the  views  thcreiu  expressed  as  to  the  Monr<3c 
doctrine,  and  this  was  so  for  the  reason  there  given,  to  wit,  because  Her 
Majesty's  Government  placed  its  claim  to  join  iu  the  protection  of  the 
interoceanic  canal  ou  a  treaty  which,  if  binding,  certaiul}'  niodilied  the 
Mouroo  doctrine,  but  the  fact  that  this  Governmeut  lor  a  promised  con- 
sideration moditied  by  treaty  what  is  called  the  Jlonroe  doctrine,  I  think, 
does  not  in  any  manner  afl'ect  that  doctrine  after  the  treaty  has  fallen, 
because  of  its  infraction  and  because  of  the  failure  of  the  consideration 
contemplated." 

■  Mr.  Freliaghayseu,  8oc.  of  State,  to  Mr.  Lowell,  Nov.  22, 1U8?.    MSS.  lust.,  Qr. 
^^m  Brit. ;  For.  fi«l.,  1683. 

^^^^istiuctive  questions  as  to  the  Isthmus  are  discussed  rn/ra,  §§  287  ff; 

■  see  also  supraj  §  57. 

■  "  The  Clay ton-Bulwer  treaty  was  voidable  at  the  option  of  the  United 
States.  This,  I  think,  has  been  demonstrated  fully  on  two  grounds. 
First,  that  the  consideration  of  the  treaty  having  failed,  its  object  never 
having  been  accomplished,  the  United  States  did  not  receive  that  for 
which  they  covenanted ;  and,  second,  that  Great  Britain  has  persist- 
ently violated  her  agreement  not  to  colonize  the  Central  American 
coast." 

Mr,  FroJinghuysen,  Sec.  of  State,  to  Mr.  Hall,  July  10, 1884.    MSS.  Inst.,  C«nt. 
Am. 
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A  rciMirt  in  favor  orabrogatiou  ol'tlieCIa^toTi-ilulvvor  treaty  wa8  made 
in  the  Uoii.se  on  April  Ki,  1«80.     (House  liop.  lll'l,  4GLli  Coug.,  2d  sess.) 

Documents  relating   to   the  correspoudeuco  of  the  United  States  with  Central 
America  in  1849-51,  will  be  foand  in  the  Brit,  and  For.  St.  Tap.  for  I8o0-'61,  vol.  40, 
953.    These  docameuta  are  as  follows: 
Mr.  Crampton  (Washington)  to  Lord  Palmeratoo,  Sept,  17,  1849,  giving  conversation 

with  Mr.  Clayton,  See.  of  State,  as  to  the  latter'a  views  in  respect  to  the  HJae 

treaty  with  Nicaragua,  and  &»  to  IstbmuH  transit. 
Mr.  Crampton  to  Lord  Palmerston,  Oct.  1,  1849,  Riving  farther  conversatLona  with 

Mr.  Clajton. 
Mr.  AblxJtt  Lawrence  (American  miaibter  at  London)  to  Lord  Palmcraton,  Nov.  8, 

1649,  inquiring  m  to  the  attitude  of  Great  Britain  sa  to  joint  guarantee  of  Isthmus 

tran.^it. 
Lord  Palinurston  to  Mr.  Cramptoa,  Nov,  9,  1849,  Nov.  13,  1849,  inviting  farther  dia- 

cnsHion. 
Lord  Palmerston  to  Mr.  Lawrence,  Nov.  13,  1849,  Nov.  19,  1849,  aa  to  further  diooos- 

ftiou,  and  aa  to  the  Squier  tr*<aty  with  Nicaraj4;ua,  which  Lord  Palmerston  hold 

would,  in  its  provision  as  to  Grey  town,  "involve  the  United  StnteH  in  an  nnpro- 

voked  aggression  towards  Great  Britaiu." 
Article  XXXV  in  a  treaty  between  the  United  States  and  New  Granada,  signed  at  Bo- 
gota, Dec.  12, 1846. 
Special  convention  between  the  United  States  and  Nicaragua  and  Guatemala,  Jane 

21,  1H4U.     (Hise  treaty.) 
Plxtract  from  the  proposed  treaty  between  the  United  States  and  Nicaragua,  relating 

to  the  proposed  canal,  Sept.  y,  1649. 
Contract  between  Nicaragua  and  the  Canal  Company,  signed  at  Leon,  Aug.  27, 

1849. 
Mr.   Lawrence  to  Lord  P.ilmerston,  Nov.  22,  1649,  Dec.  15,  1849,  as  to  future  nego< 

tiatious. 
Sir  H.  Bulwer  to  Lord  PalmerstoD,  Washington,  Jan.  6,   1850,  as  to  future  iiego* 

ti  at  ions. 
Mr.  Lawrence  to  Lord  Palmerston,  Jan.  30,  Ig-^iO,  as  to  provisional  eusttion,  on  Sept. 

38,   I8.'i0,  of  Tigre  Island  to  the  Uiiit*d  States,  nud  tbo  bi-izure  of  ihe  island 

OB  Oct.  16, 1850,  by  British  forcej*,  including  instrument  of  cession,  nnd  decree  of 

Got.  9,  1849,  granting  cession ;  also  con-es{>ondence  in  October  and  November, 

1849,  between  Messrs.  Squier  and  Chatfleld  as  to  contested  possession  of  Tign% 

Island. 
Lord  Palmerston  to  Mr.  Lawrence,  Feb,  13,  IHTiO,  anunnncing  ev,icnation  of  Tigre 

If^iatid,  and  stating  "  that  Her  Majesty's  Government  do  not  intend  to  occupy  or 

colonize  Nicaragua,  Costa  Blcs,   the  Mosquito    coast,  or  any  purt  of  Central 

America." 
Sir  n.  Bulwer  to  Lord  Palmerston,  Feb.  .3, 1850,  as  to  protcotorote  of  Mosquito  country 

and  otliBr  matters  in  Central  America. 
Project  of  convention  between  Sir  H.  Bulwer  and  Mr.  Clayton,  and  letter  regarding 

the  negotiation  thereof. 
President's  message  on  the  Nicaragua  question,  Feb.  1:1, 1^0,  and  action  of  Senate 

thereon. 
Correspondence  between  Sir  H.  Bulwer  and  Lord  Palmerston  as  to  negotiations  be- 
tween Fob.  18,  18G0,  and  Sept.  25. 1851.    Criticism  on  Squier's  treaty  with  Nio- 

aragna. 
Treaty  of  United  States  with  Nicaragua  of  Sept.  3,  1^9. 

Lord  Palmerston  to  Sir  H.  Bidwer.  Oct.  23,  1850,  further  criticising  the  above  treaty. 
Sir  n.  Bulwer  to  Lord  Palmerston,  Mav  10,  1851,  making  suggestions  as  to  Greytowa 

and  Moequito  country. 
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le  to  f»amo»  July  28,  1851,  a«  to  converaatioQs  with  Mr.  Webster  relative  to  Grey- 

town  and  Nicaragua;  furtber  corre^pondeuce  relative  tbereto. 
Mc.  Lawrence  to  Lord  Pnlmerstoo,  Dec.  19,  18.'»l,  as  to  "otitfttgc  on  U.  8.  steamship 

Pronietbeu8,"  by  Bri«i«h  brig-of-war  Express.     Accooiit  by  Captain  Cfaurohill 

thereof,  Nov.  21,  tS51, 
Lonl  Granville  to  Mr.  Lawrence,  Dec.  yO,  18fil,  disavowing  action  of  Express. 

The  following  docuQients  are  among  our  CongreBsioiial  records: 

Instractions  to  Miui^tor  Lowell.  President's  mesiuige,  Dec.  15,  18ell,  S.  Ex.  Doc.  16, 
47th  Cong,  Ist  seas. 

Mr.  Loweirs  dispatch  on  instructiona.  Prcaidcnt's  message,  Jan. 27, 18^2,  8.  Ex.  Doc, 
7cJ,  47lh  Cong.,  Ist  sess. 

Earl  Granville's  reply.  Preaideut'a  meaaage,  Feb.  17,  1882,  8.  Ex.  Doe.  78,  part  2^ 
47th  Cong.,  1st  aesa. 

Further  answer  to  Senate  resolution.  Report  of  Mr.  Freliutboyhcu,  Sec.  of  State,  in 
regard  to  the  ntodilication  of.  President's  message,  Jnne  6,  I6c)2, 8.  Ex.  Doc.  78, 
part  3,  47tb  Cong.,  lat  boss. 

Mourou  doctrine  and  the  Clayton-Bnlwer  treaty.  Papers  and  coiTespondence  giving 
a  historical  reriew  of  the  rolations  l>etween  Great  Britain  pnd  the  Uniled  States 
tt'ith  respect  to  Central  Amerieti,  and  the  const  met  ion  of  romtniinications  b«twe«n 
the  Atlantic  and  Pacific  Oceans.  Freeident's  tneseage,  July  VJi»,  ISS'2,  S.  Ex.  Doc. 
194,  47tb  Cong.,  Ut  seas. 

trt  of  Mr.  Frelinghu3"8en,  Sec.  of  State,  transmitting  correspondence  not  hereto- 
fore comnaunicatcd.  President's  message,  Dec.  19,  188:?,  S.  Ex.  Doc.  2G,  4Hth 
Cong.,  Ist  sess. 

''Tbis  treaty  (Clayton  Bulwer),  after Im'in^'  been  ratified  by  the  Sen- 
ate, upon  its  lanffumfc,  iiiid  not  upon  llie  ufuhrhtandhtg  of  the  negotia- 
tors, was  sent  to  England  for  the  saiietion  of  the  Government;  and 
there,  cireuuistauces  8liow,thiit  apprehension  wa«  excitetl  lest  the  Hon- 
dnraHsettU'nienl  slmiild  beembraced  within  the  Huiitsof  the  region  over 
which  it  extended.  To  i>revent  this  it  was  letnrnt'd  with  a  quasi  rati- 
fication, or,  rather,  a  declaration,  ttnat  the  selik'rnent  at  lhnjduras  and 
it«  dcpemlencies  was  injt  Rubjeet  to  (he  '  en;5a;:eiueuts' of  The  treaty; 
and  this  declaration  was  received  and  leeiproeatt-d  by  the  Secretary  of 
State  by  a  similar  act,  which  the  Senator  tioiu  Delawaie  calls  a  counter 
dechvratioii,  but  why,  1  confess  my  inability  to  discover,  for  it  does  uot 
couutenict  the  demand  of  tbo  British  ruiuihter,  but  assents  to  it  by  con- 
ceding that  the  'engagements'  i>f  the  treaty  do  not  apply  to  British 
Hotnluras  ami  itsdejiendeiicies.  •  •  •  >'ow,  sir,  what  was  the  duty 
of  the  Executive  when  a  treaty  was  thusieturned  with  a  declaration  in- 
tended to  control  its  o|»eratioii  by  considerations  exterior  to  the  stipu- 
lations? Why,  to  send  it  again  to  the  Senate,  a  constituent  branch  of 
the  treaty-making  power,  for  its  consideration  and  action,  and  not  nu- 
dertake  to  restrict  its  a|iplicaliou  by  the  underniandino  of  ibe  negotia- 
tors, at  the  expense  of  the  language  of  the  convention,  thou^'h  one  of 
these  happened  to  be  the  S«-cretary  of  State,  for  this  union  of  tuuctioua 
was  but  an  acci<lent,  atid  what  was  done  upon  that  occasion  may  be  done 
upon  any  other,  and  the  understanding  ot  these  agents  of  negotiation 
may  become  more  important  than  the  text  of  the  instrument  itself." 

General  Cass,  speech  in  S^^nttto,  Jan.,  1854,  given  in  Caas's  Life  (by  Smith),  756. 

Under  the  Claytoo-Bulwer  treaty  neither  party  has  a  lawful  right  of 
protectorship  over  the  Indians  of  the  Mosquito  coast. 

8 Op.  43(5,  Cnnhiiig,  I «i3.    Seo  fiirther,  1  Dalhis's  Letter** from  I^>ud<>n,  1 1 ;  2 Pkill. 
Int.  Law  (."^d  ed,),  Pref.,  p.  v;  T.  J.  Lawrence's  Essays  on  Int.  Law,  89  ff, 
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'*TLe  jicquisitioD  of  California,  the  easiest  approacbes  to  wbicb,  at 
tbut  time,  w4Te  tbroiigli  tbe  Vfirious  istbmus  passages  from  Tebuaulepec 
to  L)ari«^n,  raised  new  questioQS  with  Great  Britaiu.  It  was  supposed 
tbat  tbc  most  |)rneticable  rouic.  ibr  a  sbip  L-aiial  was  thronjrb  tbe  State 
of  Nitara^jfua,  by  vvay  of  the  Sau  Juan  Kiver  and  tbe  laUea  tbrough 
wbicb  it  iiasses.  Tbe  eayteni  const  of  Nicaragua  was  oecDpied  by  a 
tribe  calleil  the  Mostjiuto  Iiidiatis,  and  Lord  Palnrjerslon  otlicially  iri- 
foniied  Abbott  Lawrence^  tbe  Aiuerienn  tuiuisterat  London,  on  tbe  13th 
of  ^'oveiubvr,  1819,  tliiat  *  a  close  political  connection  bnd  existed  be- 
tween tbe  Crown  of  Great  liritain  and  tbe  State  and  territory  of  Mos- 
quito  for  a  period  of  about  two  centuries.'  This  connection  was  asserted 
to  have  been  founded  on  an  alleged  submission  by  tbe  Mosquito  Kiog 
to  the  governor  of  Jamaica.  Tbe  investigations  made  uniier  Lawrence's 
directions  enabled  the  United  States  not  only  to  deny  that,  by  public 
law,  Indians  conhl  transfer  sovereignty  in  tbe  manner  alleged,  but  also 
to  show  by  contempttrary  evi(h'nce  that  no  sucb  tratjsfer  bad  been  mada 
He  quoted  isir  Hans  Skmne's  account  of  Ibe  matter :  *■  One  King  Jeremy 
came  from  the  Mosquitoes  (nn  Indian  people  near  the  provinces  of  Nica- 
rtrgva,  Bondiiraft,  and  Coftta  Rica) ;  be  ]>retended  to  be  a  king  there,  and 
came  from  the  others  of  bis  country  to  beg  of  the  Duke  of  Albemarle, 
governor  of  Jamaica,  his  protect m»,  and  that  be  would  send  a  governor 
thither  witii  a  iiower  to  war  on  the  Spauhtrdx  and  pirates.  This  be  al- 
leged to  be  due  to  liis  country  from  the  Crown  of  Enfjland,  who  ha*!  in 
the  reign  of  King  Charles  I  submitted  itself  to  him.  The.  Duke  of  Albe- 
marle dU\  nothing  in  this  matter.'  And  from  another  publication,  re- 
printed in  ChurchilPs  Voyages,  Lawrence  was  able  to  give  an  accoaot 
of  tbe  origiuiU  alleged  sulvmissinn  in  tbe  time  of  Charles  1:  *  He,  the 
King,  says  that  his  father,  Oldman,  King  of  the  Mosquito  men,  was 
earned  over  to  England  soon  alter  the  conquest  of  Jamaica,  and  there 
receivcti  from  his  brother  King  a  crown  and  commission,  which  the 
present  old  Jeremif  still  keejis  safely  by  him,  wbicb  is  but  a  cocked  hat 
and  a  ridiculous  piece  of  writing  that  he  should  kindly  use  and  release 
such  straggling  Englishmen  as  should  choose  to  come  that  way,  with 
plantains,  tisb,  turtle,  etc."     (See  infra^  §§  295  Jf.) 

Mr.  J.  C.  B.  Davia,  Note«,  Ac. 

The  relation  of  the  Glayton-Bulwer  treaty  to  the  Isthmtis  is  discussed 

in/ra,  ^^  2S1  f. 

The  circumstances  leading  to  the  Clayton- Bulwer  treaty  were  noticed 
at  the  beginning  of  this  section,  and  it  was  there  shown  that,  while  the 
object  on  which  the  treaty  was  meant  to  operate  (the  ship  canal  then 
projected  over  Nicaragua),  ni'^ver  existed,  the  only  [)ortiou  of  the  treaty 
to  which  efficiency  in  csilling  tor  a  joint  isthmus  protectorship  by  Great 
Britain  and  the  United  States  could  now  be  ascriljcd  is  the  eighth  ar- 
ticle. It  would  be  improper  in  this  place  to  examine  this  claim  so 
far  as  it:  relates  to  negotiations  still  in  progress.  But  as  to  its  rela- 
tion to  tbe  general  principles  of  international  law  as  declared  in  other 
portions  of  this  work,  the  following  observations  may  be  made: 

1.  Stipulations  in  treaties  based  on  a  i)articular  state  of  facts  become 
inoperative  when  these  facts  are  so  materially  nioditie<l  that  these  stipula- 
tions cannot  be  nghtfully  enforced.  {Supra,  §  IJTrt.)  By  no  power  has 
this  principle  l>een  more  strictly  enforced  than  by  Great  Britain.     Her 
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IGrnarantee  iu  the  treaty  of  Cliaiiraoiit,  in  ISlC,  of  the  integ:rity  of  Hol- 
iand,  lor  instance,  she  held  to  be  vacated  in  1830,  on  the  grroiiud  that 
Beljjriiim  could  not  be  made  to  work  peacefully  in  the  Dutch  yoke,  whicli 
was  iu  1810  the  very  danger  agaiust  which  she  guaranteed  ;  nor  has  she 
hesitated  from  time  to  time  to  accept,  if  not  to  prontote,  other  revolu- 
tionary Chan j;e8  which  tore  to  tatters  the  settlement  sije  united  in  guar- 
anteeing  ou  the  fall  of  Napoleon.  But  the  intermediate  changes  she 
ai>pealed  to  as  Kustainiug  her  rcpudiatioTi  of  th<^sc  treaties  are  far  less 
material  than  the  changes  in  America  which,  since  the  treaty  of  1850, 
now  before  us,  have  left  that  irenty  without  an  object  to  whieh,  in  the 
sense  iu  which  it  was  framed,  it  can  rightfully  apply.  The  Nicaraguau 
canal,  which  the  treaty  was  passed  to  prolect,  has  been  given  up;  the 
concession  trom  IS'icaragua  on  which  it  was  based  has  been  recalled  ; 
and  iu  its  place  bus  been  constructed  an  iuteroceanic  rail  road,  under  the 
direction,  as  we  will  see,  of  citizens  of  the  United  States,  under  the  sole 
guarantee  of  the  United  States,  on  tolls  which  open  it  without  discrimi- 
nation  to  all  nationalities  and  on  terms  of  liberality  of  which  Great 
Britain  has  not  hesitated  freely  to  avail  herself,  without  even  an  in- 
timation, as  will  be  more  fully  noticed  hereal'ter,  that  the  new  system 
she  has  thus  ralitied  is  uot  regarded  by  her  as  taking  the  place  (d* 
the  inoperative  system  of  joint  guarantee  propo8c<l  in  the  treaty  of 
1850.  lior  is  this  all.  In  1850  Great  Britain  and  the  United  States 
controlled  almost  the  whole  conunerce  that  sought  a  passage  over 
the  Isthmus.  Kow,  Germany  and  l^Yauce  are  |*ressing  on  the  Isthmus 
shores  as  equal  competitors.  Iu  lS5t>  the  Pacific  coast  of  the  United 
States  was  an  unorganized  and  almost  unexplored  waste.  Now.  ou 
that  magniticeut  territory,  teeming  as  it  has  been  proved  to  be  with 
mineral  wealth,  and  with  a  climate  and  soil  which  jiroduce  the  most 
varied  and  abundant  crops  of  fruit,  of  vegetables,  and  of  grain,  have 
since  then  sprung  into  existence  a  group  of  orderly  States,  each  with 
au  area  far  exceeding  that  of  Great  Britain,  whose  i^opulatiou,  increas- 
ing with  unparalleled  rapidity,  and  instinct  with  business  enterprise, 
calls  each  year  the  more  earnestly  and  the  more  reasonalily  for  a  free 
ex«  hange  of  its  products  with  those  of  Europe.  Nor  is  this  all.  The 
principle  of  interiKreanic  trnnsit  under  single  sovereignties  bus  since  1850 
been  recognized  by  both  Great  Britain  and  the  United  States  iu  the 
estublishment  of  transcontinental  railways,  one  of  which,  that  through 
Canada,  is  dependent  in  pnrt  on  the  comity  of  the  United  States  for 
expedition  on  its  route.  But  a  still  more  important  fact  is  the  nun 
joinder  of  other  States  in  the  guarantee  of  ''neutrality  "  inovidcd  for  by 
the  treaty  of  1S,50.  No  "  neutrality,"  viewing  the  term  iu  the  sense  of 
"Doutralization,"  goes  into  efiect  until,  as  we  will  presently  Uiore  lully 
see,  it  is  acceded  to  by  the  ])owers  capable  of  waging  civilized  war.  To 
the  treaty  of  1850  there  has  been  no  such  accession.  Hence  this  treaty, 
80  far  a«  concerns  this  particular  stii»ulation,  has  ceased  to  exist ;  anil 
to  Great  Britain  this  conclusion  is  iieculiarly  applicable,  since  Great 
Britain,  while  advancing  this  claim  to  protectorsliip,  ha^  not  taken  a  sin- 
gle step  to  procure  for  the  treaty  that  adhesion  of  4>ther  powers  by  which 
alone,  as  a  treaty  for  neutralization,  as  will  l>e  hereafter  seen,  could  it 
be  made  effective.  And  it  is  to  bo  observed,  also,  as  to  the  eighth  ar- 
ticle of  the  treaty  of  1850,  which  is  the  only  part  of  it  which  is  now 
appealed  to  as  providing  for  a  joint  protectorate,  that  it  is  not  a  treaty 
Btipnlation  for  the  present,  but  a  stipulation  to  make  a  treaty  in  the 
future.  It  is  therefore  only  a  promise  to  make  a  promise,  and  like  all 
other  promises  to  make  promises,  it  refei'H  to  the  dis».'retion  of  the  future 


that  which  is  not  at  the  present  determined.  And  to  stu'h  a  treaty  to 
make  a  treaty  in  the  future,  without  limit  as  to  time,  applicH  i)€cnliarly 
that  argfument  against  perpetuity  ia  treaties  so  strongly  put  by  Mr.  J. 
8.  Mill  in  a  passage  already  quoted  {«upra,  ^  137a) ;  nor  can  we  do 
otherwise,  in  view  of  the  little  weight  attached  to  such  agreements  iu 
other  cases,  as  well  as  of  the  circumstiiuces  of  this  particular  ca^e,  than 
regard  such  engagements,  as  were  the  engagements  of  perpetuity  and 
of  endless  self-continuing  alliance  and  guarantee  which  Great  Britain 
introduced  into  the  treaty  of  Chaumont  and  in  the  settlements  of  the 
congreNs  of  Vienna,  as  anything  more  than  expressions  of  good  wdl  at 
the  present  and  not  as  pledges  of  future  actiou.  And  this  conclusion, 
80  far  as  it  applies  to  attemi>t8  to  impose  by  treaty  jierpetual  obligations 
to  readjust  themselves  iu  their  original  force  to  all  future  contingencies, 
18  true  from  the  nature  of  things,  for,  on  mutable  conditions,  as  is  arguecl 
by  Uooker,  with  a  power  of  argument  and  wealth  of  illustration  to  wliich 
all  condensations  most  fail  to  do  justice,  there  can  be  no  immutable 
polity  imposed.  And  if  this  be  so,  as  he  maintained,  with  regard  to 
Divine  polity,  it  must,  a  fortiori^  be  so  with  human. 

2.  When  siipulatiuns  are  interdependent,  a  failure  by  one  party  to 
perform  a  condition  imposed  on  him  justifies  a  refusal  by  the  other 
party  to  perform  acts  dependent  on  such  condition  being  performed. 
In  no  case  has  this  position  been  pushed  to  such  an  extreme  a»  it  was 
by  Great  Britain,  when  for  ten  years  after  the  treaty  of  peace  she  re- 
fused to  deliver  up  posts  she  held  within  the  territory  of  the  United 
States,  and  which  were  the  centers  round  which  Indians  hostile  to  the 
United  States  were  collected ;  her  groumi  being  that  the  payment  of 
British  cn^ditors,  which  the  treaty  only  bound  the  United  States  to  rec- 
ommeTuI,  liad  not  been  perfected.  (See«M/)?*rt,  §§  li)0,  loOa.)  The  agree- 
ment by  the  United  States  in  the  Clayton-Bulwer  tre^ity  to  admit  Great 
Britain  to  a  joint  protectorship  of  all  future  inter-oceanic  routes,  even 
were  such  an  agreement  valid,  was  conditioned  on  the  entire  withdrawal 
of  Great  Britain  from  the  exercise  of  any  other  protectorship  or  domin- 
ion in  Central  America.  That  tliere  was  no  such  entire  withdrawal,  so 
far  as  concerns  the  Mosquito  country,  results,  as  will  presently  be  seen, 
from  the  conditions  of  her  treaty  with  Nicaragua.  {As  to  the  question 
of  fact,  see  «>/r<i,  §§  205Jf.)  So  far  as  concerns  the  Beli^je  (or  British 
Honduras,  as  she  calls  it),  she  has  since  1850,  as  we  will  see,  converted 
a  mere  squatter  **  settlement,"  existing  there  by  the  sufferance  of  Hon- 
duras, into  a  British  colony  under  the  immediate  direction  of  tho 
British  Crown.  It  is  true  that  in  so  doing  she  appeals  to  a  memo- 
randum of  Mr.  Clayton,  above  quoted,  giving  his  notion,  after  the 
treaty  was  ratilied,  of  what  the  treaty  meant.  But  Great  Britain  haa 
already  had  occasion  to  acknowledge  and  act  on  the  fact  that  under 
the  Constitution  of  the  United  States,  which  is  oi)en  before  her,  no 
stipulation  in  a  treaty  that  is  not  sanctioned  by  the  Senate  binds 
the  United  Sti>tes  internationally  (see  supra,  §§  131,  131  ri),  anil  she 
,  could  just  as  rationally  attempt  to  hold  the  United  Slates  to  a 
treaty  which  never  went  to  the  Senate,  which  she  has  eoncediMl  she  can- 
not do,  as  to  hold  the  United  States  to  a  snpplementjiry  article  to  A 
treaty,  such  as  Mr.  Clayton's  niemoramlum  would  be  if  it  bound  at  all, 
when  such  supplementary  article  never  went  to  the  Senate.  But  in 
point  of  fact  Mr.  Clayton's  memorandum  was  not  a  supplementary  ar- 
ticle. He  was  a  good  lawyer  as  well  as  a  straightforwani  •">•'  '"val 
HtAtesman,  and  he  knew  that  Sir  H.  L.  Bnlwer  knew  that  tlii-  (i* 

dam  was  a  mere  personal  opinion  of  his,  which  had  no  biniim^  iwico. 
Had  he  thought  otherwise,  or  had  he  thought  that  Sir  U.  L,  Balwcr 
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tbuugbt  otherwise,  be  would  at  ouce  have  sent  the  meinoraixluin  to  the 
Senate  for  ita  aulioii.  But  he  did  not,  aud  tbe  uiemorandum.  mndo 
after  the  treaty  was  completed,  and  without  the  soleuuiizaliou  wliieb 
both  parties  kuew  to  be  iieeesisary  to  its  vahditj  as  a  supph'iiieiit  to  thu 
treaty,  has  no  other  force  thuu  is  assiguablc  to  lb©  opinion  of  a  negoti- 
ator, understood  by  himself  aud  bis  co-negotiator  to  have  uo  binding 
power,  uttered  after  tbe  transaetiou  isclo.se<I. 

J  But  even  admitting  that  Mr.  Clayton's  statement  pives,  together  with 
[that  of  Sir  H.  L.  Bulwer,  au  autbotilative  eoustructiou  of  the  tieaty, 
U0D6  the  less  conspicuous  is  tbe  violation  by  Great  IJrttaiu  of  tbe  stipu- 
lation on  her  i>art  not  in  luturc  to  HC(|uire  such  possessions  in  Central 
America,  or  borderiuij  thereon,  as  mi*:jbt  add  mateiially  to  her  power 
over  an  interoceanic  canal  by  which  Central  America  should  be  tm- 
versed.  Tbedeelaration  of  Sir  H.  L.  Bulwer,  as  acce<led  to  by  Mr,  Clay- 
ton, which  is  used  to  excuse  the  subsequent  acquisition  by  Great 
Britain  of  the  Belize,  is  "that  Her  Majesty's  Government  does  not  un- 
derstand the  engagements  of  that  convention  to  apply  to  Her  Mjij- 
esty's  settlement  at  Honduras  or  its  depeudeucies/^  But,  as  Mr.  Fre- 
lingbuyscu  justly  says,  in  his  instructions  to  Mr.  Lowell,  above  cited, 
of  Koveniber  22, 188.3,  "  this  declaration  cannot  be  held  to  authorize  the 
Bubsequeut  colonization  by  Her  Majesty's  Government  of  a  territory  as 
large  as  three  of  our  smaller  States ;"  as  large,  as  previously  put  by  Mr. 
Frelinghuy8en,as  Massachusetts, Connccticut,and  Rhode  Island.  "The 
meaning  of  the  declaration,  we  think,"  he  goes  on  to  say,  "  is  that  a  mere 
settlement  of  British  subjects  lor  tbe  juupose  of  cutting  mahogany  and 
logwood  in  Honduras  under  Spanish  American  sovrrcignty  was  not  to 
be  considered  a  British  colony,  and  thus  be  a  violation  of  the  treatyj 
and  1  fail  to  see  how,  since  the  exchange  of  tbe  ratiticatious  of  the 
tn^aty,  the  (Ugauization  of  a  colony,  with  a  full  colonial  government 
under  the  British  sovereignty,  can  be  hioked  upon  us  authorized  or  al- 
lowed, eitber  by  the  treaty  or  liy  Sir  Henry  Bulwer's  declaration.  The 
twocontra<;tiug  parties  were  equally  bouud  not  to  colonize  any  part  of 
Central  America,  and  the  declaration  itself  of  Sir  Henry  Bulwer,  not 
being  tbe  exception  of  any  teiritiuy  in  Central  America  fiom  the  tuiera- 
tion  of  tbe  treaty,  but  providing  in  ellect  that  tbe  settlement  sbouUI  not 
be  considered  aBiitisb  colony,  tended  to  strengthen  and  not  toclestroy 
the  mutual  obligation  not  to  colonize  in  Central  America.'^  But  not  only 
are  the  terms  of  this  tieaty  \ioUite<l  by  Great  Britain  in  thusextcnding 
her  Kovereignty  over  tbe  Belize,  buttlie  object  of  the  treaty  is  defeated 
by  tbe  acqnisiliou  in  Honduras  of  a  territory  ou  which  fortresses  could! 
be  built  to  oveniwe  the  coast  of  tbe  Isthmus,  and  haibors  opened  from 
which  can  issue  cruisers  which  could  control  the  mouth  of  any  canaJ  by 
which  tbe  Isthmus  could  be  pierced.  Nor  dcj  the  statements  of  Mr. 
Mrtiry  aud  Mr.  Buchanan,  as  quoted  above,  atlect  this  conclusion. 
What  Mr.  Marcy,  in  his  instructions  of  December  :>0,  i^r>:i^  spoke  of  as 
\not  alTutding  ground  for  protest  was  the 'qualilieir' an<l  scrambling 
"settlement"  by  British  lumbermen,  iimler  license  from  Honduras,  of 
the  Belize  for  the  purpose  of  cutting  and  sawing  mahogany;  and  the 
same  may  be  said  of  Mr.  Buchanan's  memoianilum  of  July  2J,  1854. 
When  Mr.  Buchanan,  also,  in  his  last  annual  uiessage,  spoke  of  the  Brit- 
ish  treaty  of  1859  with  Honduras,  and  the  British  treaty  of  18(iU  with 
Nicaragua,  as  '* satisfactory,"  he  was  unaware  of  two  important  facts 
which,  bad  he  known  them,  would  have  led  him,  instead  of  expressing 
aatinfaction,  to  have  renewed  bis  old  juotest  against  British  aggression 
ip  Central  America.     He  did  not  kuow  that  Great  Bntaiu  was  tuen 
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organizing  ou  the  Belize,  ouder  a  stniined  construction  of  the  treaty 

'of  1859,  a  British  clencudenej  nnder  absolute  British  cxjntrol,  enHbliug- 
'Great  Britain  to  dominate  the  Isthmus  in  the  teeth  of  her  abjnration  of 
1850.    Nor  did  be  know  that,  to  use  the  words  of  ?ilr.  Fi^h  in  his  iustro 
tious  of  April  10,  1872,  above  quoted,  the  jS'icarnguu  treaty  "assigned 
boundaries  to  the  Mosquito  refiervalron  probably  beyond  the  Umi 
which  any  member  of  thiit  tribe  had  ever  seen,"  nor  that  it  "coofliuiedV 
the  grants  [mostly  to  British  settlers]  previously  made  in  Mosquito 
tenitory,'*  thereby  securing  the  permanent  possession  of  that  coast  to 
British  subjeets, 

3.  Stipuhitions  in  a  treaty  may  cease  to  be  o[ierative  by  surrender. 
{Suproy  §  Vdla.)  Aside  from  the  implication  of  such  surrender  by  Great 
Britain  from  her  drojtpiug  all  attempts  to  obtain,  by  the  concurrence  of 
other  powers,  au  operative  ioternatioual  neutralization  of  the  Isthmus, 
we  may  infer  such  surrender,  as  baa  been  already  incidentally  noticed, 
from  Great  Britain's  non-application  to  take  part  in  the  guarantee  of 
the  Tanama  route.  If  she  hebl  the  Clayton  Ilnlwer  treaty  authorized 
her  to  participate  jointly  in  the  guarantee  nod  suitervision  of  all  isth- 
mian routes,  her  zeal  as  well  as  her  interest  would  have  prompted  her 
to  chuiiii  this  share  in  the  guarantee  and  supervision  of  the  Panama 
road  ;  that  she  has  never  made  this  claim  shows  that  either  she  did  not 
construe  the  treaty  as  having  such  application,  or  that  if  she  did,  she 
abandtmed  the  claim. 

4.  The  assertion  of  such  a  claim  cuuld  not  now  be  made  by  Great 
Britain  without  infringing  that  well-established  rule  of  equity  that  a 
party  who  permits,  without  protest,  thougli  with  full  notice,  another 
party  to  go  on  for  years  and  make  inveHtmcots  in,  and  exercise  dominion 
over,  a  particular  piece  of  land,  is  estopped  from  setting  up  a  contlietiug 
title  to  such  land  of  which  title  he  was  all  the  time  cognizant.  This,  ou 
a  scale  of  enormous  importance,  is  the  case  wit  h  Isthmus  transit.  Great 
Britain,  so  it  is  said,  claims  from  the  tiuje  of  the  ti'eaty  of  1850  a  joint 
protectorship  over  such  transit,  on  any  line  whatsoever.  Yet,  at  the 
very  time  (ISaO)  in  which  the  treaty  on  which  she  bases  this  right  was 
executed,  there  was  in  f<jrce  a  treaty  between  the  United  States  and 
New  Granada  by  which  the  United  States,  as  an  indei>endent  power, 
without  even  a  suggestion  of  British  co-operation,  was  to  guarantee  a 
railniad  to  form  the  instrument  of  interoceanic  commerce  then  clam- 
oring f(>r  such  a  transit  {see  supra,  §  145).  Of  this  Great  Britain  had 
full  notice.  She  had  full  notice  also  from  the  very  condition  of  things 
as  they  then  existed,  informed  as  she  was  by  her  numerous  agents 
ou  the  spot,  and  impelled  by  her  vast  interests  at  stake,  that  in  1850 
the  Panama  Kailroacl  was  organized,  and  that  it  went  into  operation, 
under  the  nianagement  exclusively  of  citizens  of  the  United  States, 
in  1S55.  She  has  had  Ibis  notice,  and  she  not  only  has  stood  aeqni- 
escingly  by  while  vast  amounts  of  capital  belonging  to  citizens  of  the 
United  States  have  been  invested  in  this  road,  but  she  has  reai^ed 
the  advantages  of  this  outlay  in  the  enjoyment  of  tolls  the  eanio  as 
those  imposed  on  all  other  customers  of  llie  transit  it  seizures.  During 
all  this  time  she  has  uttereil  not  one  word  of  warning.  She  has  not 
only  stood  silent  while  all  these  great  treasures  of  energy  and  ca]Mtal 
were  pourc<l  into  this  road,  never  uttering  one  word  to  intimate  that 
she  contested  the  exclusive  title  ^^{ler  which  alone  these  expenditures 
were  or  could  have  been  made,  but,  without  taking  the  risk  or  con- 
tribatiog  to  the  outlay  or  enduring  the  burdens,  has  reaped  the  full 
benefits  of  the  adventure.    She  cannot  now  lift  her  Yoice  to  contest  the 
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tillo  ou  which  these  expenditures  were  based ;  oor,  to  do  her  justice, 
has  Bhc  made  such  a  claim.  Yet,  Dot  making  such  a  claim  as  to  the 
Panama  liiiilroad,  is  eqmvah.*nt  to  not  making  it  to  l^slhmu.s  transit  as 
a  whole.  The  very  fact,  as  we  have  just  seen,  that  at  tlie  time  when  a 
notice  of  interference  trom  her  would  have  stopped  the  buildinfj,  under 
its  then  auspices,  of  the  Paoama  road,  she  uave  no  sm;h  notice,  shows 
that  no  claim  to  a  joint  protectorship  of  all  such  modes  of  transit  was 
contemplated  l»y  her  at  a  time  when  the  circumslant-cs  of  the  execution 
t>f  the  treaty  was  fresh  in  her  mind.  And  what  f^hediti  nttt  assert  then, 
each  aoditional  year  of  toil  and  investment  by  cjtizens  of  the  United 
States  in  the  Panama  Kailroad,  under  ber  t»li)servati<m  and  to  her  lu'U- 
\  efit,  but  witlitfut  her  protest,  has  placed  an  additional  barrier  iit  the/ 
way  of  her  asserting  such  adverse  claim  now.  And  to  surrender  the/ 
claim  by  iujpiieation  as  to  one  line  of  transit,  surrenders  it  by  tiiiplica-i 
tion  as  to  all.  \ 

5.  Fur  Great  ilritain  to  assume  iu  whole  or  in  part  the  protectorate' 
of  tlie  Isthmus  or  uf  an  interoceanic  canal,  viewing;  the  term  prntector-  i 
ate  in  the  sense  iu  which  she  viewed  it  iu  respect  to  the  Belize  and  thelj 
Mosquito  country,  wotihl  be  to  antasouize  the  Monroe  doctrine  (wwj;rtt,j| 
§  57);  and  tor  the  United  States  to  unite  with  her  in  sucli  a  protector- 
ship would  be  to  connive  at  such  au  iintaj^onism.  The  Clayton  Hnlwer 
treaty,  if  il  were  to  be  construei]  so  as  to  put  the  Islhmus  under  the  joint 
l)rotectorateof  Great  Britain  and  the  United  States,wouId  not  oidy  cootJiet 
with  the  Monroe  doetrine,  by  ititroduciuya  EurojK'an  |Mi\\er  into  the  man-  -. 
a^ement  of  the  affairs  of  this  eonliuenr,  but  it  would  be  a  j^ross  <lepart-  /  / 
ure  from  those  traditions,  consecrated  by  the  hijj:hcst  auihorilies  to 
w^hich  We  can  ajipeal,  by  which  we  are  forbid<len  to  enter  into  *' entan- 
gling alliances"  with  Euroj>ean  powers.  (iSupra,  ^  4o,  57,  71-'.)  No  *-  alii- 
auce"  could  be  more  *' entanjjliuf?"  than  one  with  Grea'.  liriiaiti  to  con- 
trol not  merely  the  Isthmus  but  the  interoceanic  trade  of  this  continent; 
no  introduction  of  a  forei^^n  power  could  be  more  latal  to  ihe  policy  of 
Mr.  Monroe,  by  which  America  was  to  be  pteebideil  imm  beint;  the 
theater  of  new  Eurojtean  domination,  than  that  which  would  g\\f  to 
Great  Britain  a  Joint  coutro!  of  the  continent  in  one  of  its  most  vital 
interests.  But  this  objection,  it  is  important  to  understand,  applies  to 
"protectorship"  by  a  f;reat  European  p(»wer.  not  to  *' neutralization"  by 
which  the  ^'  neutrality  "  of  the  Isthmus  is  settled  by  all  the  great  powers 
of  the  world.  (See  Professor  IloOand  ou  the  8uez  Canal,  Fortnightly 
Iteview,  July,  l.SS;3.)  To  constitute  ''neutralization"  iu  the  sense  in 
which  we  speak  of  the  *'  neutralizati<ui  "  of  Beljfium  and  of  Switzerland, 
or  of  the  Darduuellcs  or  of  the  Suez  Canal  (see  supra,  §  10),  requires 
such  general  action.  An  edict  of  France,  for  instance,  declaring  Bel^jiuin 
'•  neutral,"  would  bind  only  France;  it  required  the  joint  action  of  the 
great  European  powers  to  make  Belgiuiu  what  she  now  is,  a  barrier  be- 
tween France  and  Germany,  which  neither  can  overpass  without  bring- 
ing on  the  oll'ending  party  the  speedy  interference  of  the  other  gtuiran 
teeing  powers.  Such  an  international  agreement,  entered  into  by  all  the 
great  powers,  would  not  be  in  conflict  with  the  Monroe  doctrine  in  the 
sense  above  given.  For  an  agi-eement  that  no  powers  whatever  should 
be  permitted  to  invade  the  neutrality  of  an  Isthmus  route,  but  thai  it 
should  Ik*  absolutely  neutralized  so  as  to  protect  it  from  all  foreign  as- 
sailants by  whom  its  freedom  should  be  imperiled,  is  au  application, 
not  a  coutraveutiou,  of  the  Monix)e  doctrine.  Such  au  agreement  is  not 
an  approval  of,  but  an  exclusion  of,  foreign  interposition. 
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G.  It  in  not  iucoiisi&teiit  with  suck  an  effective  neutralization,  estab- 
liHlie<l  b3'  tbe  action  of  the  ^reat  ])owerH,  that  to  the  United  States 
Khould  be  asKi/jrned  a  predominant  inlluence  in  the  management  of  tbe 
Lesseps  caiialf  should  that  canal  be  put  into  operation.  In  Mr.  T.  J.  Law- 
rence's CHsay  on  the  ^'  Means  of  neutralizing  the  CanaP  (Essays,  etc,  by 
T.  J.  Liiwrenc(%  deputy  professor  of  iuteniational  law,  Cambridge,  1884), 
it  in  said  that  if  the  position  were  taken  'Hhat  the  United  States  have 
grown  80  great  since  the  treaty  of  1850  was  signed,  and  their  interests 
in  the  canal  are  so  sufx-rior  to  those  of  any  other  jwwer,  that  they  oaght 
to  have  a  preponderating  voice  in  deteriiiiuiug  the  rules  to  be  adopt^," 
*^8uch  a  position  would  have  been  impregnable;"  and  this  statement 
is  none  the  less  ellective  from  the  fact  that  Mr.  Lawrence's  work  con- 
tains the  ablest  argument  that  has  b<'eii  published  in  behalf  of  the  con- 
tinuing operation  of  the  treaty  of  1850  on  all  present  or  future  inter- 
oceanic  routes.  Nor  could  Great  Britain  take  any  other  position.  The 
Suez  CunaK  so  Great  Britiiin  ciainis,  is  ^* neutralized;"  yet  she  has  as- 
sumed a  predominant  control  over  that  canal,  and  this  control  has  been 
acquiesced  in  by  the  other  great  powers  interested. 

Mr.  D.  L.  Seymour's  report  of  February  11,  1853,  on  reciprocal  trade 
with  British  North  An)ericH  is  found  in  House  Bep.  4,  32d  Gong.,  2d 
sess.    (See  App.,  vol.  iii,  §  ISO/".) 

Ah  to  reciprocity  tn'at.v  of  Jam.  '-W,  1H54,  b*;o  letter  from  Mr.  Chose,  Sec.  of  the 
TrciiMiry,  Jan.  M,  18G4,  IIoiiho  Ex.  Doc.  32,  38th  Cong.,  Ist  sess.  See  alao 
IIoMw.  Ex.  Doc.9(>,  3<)tli  Cong.,  1st  hcss.  ;  IIou.sc  liep.  02,  37th  Cong.,  8da 


Under  the  reciprocity  treaty  between  the  United  States  and  Great 
Britain  of  1854  the  President  cannot  issue  his  proclamation  giving  ef- 
fect to  the  treaty  as  to  Canada  alone,  in  anticipation  of  the  action  of 
New  Brunswick,  Nova  Scotia,  and  Prince  Edward's  Island,  nor  until  he 
shall  have  received  evidence,  not  only  of  the  action  of  these  provinces, 
but  also  of  the  Imperial  Parliament. 

(J  Op.,  74!^,  CuNhiug,  1854. 

The  convention  of  185-1  for  mutual  reciprocity  of  trade  with  Canada, 
terminated  by  notice,  did  not  oi)erute  to  release  a  forfeiture  previously 
incurred. 

rino  Lumber,  4  Blutch.,  182. 

The  draft  of  the  treaty  between  Mr.  Dallas  and  Lord  Clarendon,  of 
August  27,  1850,  will  be  found  in  Brit,  and  For.  St.  Pap.  for  1850-^57, 
vol.  47,  0()1. 

(h)  Tkkatv  oy  Was!ii.ngtox  (1871)  am>  Gkxeva  tkibunal. 

§  150/7. 

The  rules  laid  down  by  the  treaty  of  Washington  and  applied  by  the 
Geneva  tribunal  are  disoussoil  in  a  future  section,  {«/>•«,§  402ct. 
The  immediate  preliminaries  of  this  treaty  are  thus  stated: 
**Mr.  Fish,  when  he  became  Secretary  of  State,  hastened  to  say  to  Mr. 
Motley,  the  United  States  minister  at  Loudon,  that  *  the  President  rec- 
ognizes the  right  of  every  iwwer,  when  a  civil  conflict  has  arisen  within 
another  state,  and  has  attained  a  sulUcient  complexity,  maguitade,  and 
compIeteDess,  to  define  its  own  relations  and  those  of  its  dtisens  and 
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subjects  toward  tbe  ptirtipH  to  tbe  conflict/  and  that  the  Presideut  re- 
fjarded  the  coiicossioii  of  the  ri;,dit«  of  bellificri'iice  to  the  iusurjient.s 
'  tvs  a  \n\il  of  the  ease  only  fio  far  as  it  shows  Uu*  bvjj;innin^  and  aiilHUis 
of  that  course  of  coudiu-t  which  rcstilttMl  mj  disuNlioiislv  to  the  Uuited 
States.' 

'•Great  Britain  accepted  this  basis  for  the  resomption  of  iieftotiations; 
and  a  treaty  was  sijjned  on  the  8th  of  May,  ISTl,  for  the  reference  to  a 
trilnmal  ttf  arbitnitioii,  to  he  convened  at  Geneva,  of  all  the  saitl  chiinis 
j;rowing  out  of  nets  et>rniiiitfed  by  the  aforesaid  veSi*eJH,  and  grnerieally 
known  as  the  '  Ahihuma  «!huuis.'  This  tribunal  wjis  etiipowt'ird  to  de- 
termine whether  Great  UritaJn  ha*l  failed  to  fallill  atty  of  itw  duties  in 
re»pect  to  the  subject  of  arbitration  as  set  forth  in  the  treaty  j  an<l  in 
case  it  should  so  lind,  theu  it  was  further  em|)Owered  to  proceed  to 
award  a  sum  in  f^rossa  to  be  paid  to  the  United  States  for  all  the  daims 
referred  to  it. 

'•On  tlie  ori^anization  of  the  tribunal  at  Geneva  the  United  States 
preferred  their  claims,  with  a  statement  of  the  grounds  on  which  indera- 
Dity  was  asUed.     •     •     • 

**T!ie  view*  respecting  the  animus  of  Great  Britain  during  the  insur- 
rection, wliich  Mr.  Fish  had  anuounccd  his  purpose  of  presfntinfjc  for 
the  consideration  of  any  fnbnnal  which  might  lie  agreed  njtou  to  in 
quire  into  the  subjcrt,  were  elaljoratt'd  aticj  niadc  the  biisis  to  support 
the  whole  claim  Rtr  rompcnsatioii.  It  was  rtm tended  upon  the  (Hher 
side,  as  will  be  seen  by  reference  to  the  title  *3rVM/r«/«,'  that  flie  tiibnnal 
should  assume  that  Great  Britain  had  exercised  its  powers,  during  the 
insurrection,  with  good  faith  and  retisttnable  care,  until  the  assumption 
slioubi  be  'displaced  by  proof  to  the  contrary'  presented  on  behalf  of 
the  United  States. 

**lu  the  procee<lings  which  followed,  the  United  States <lemauded  com- 
pensation for  the  Adlowiug  chisses  of  losses  and  expenditnrcs,  so  far  aa 
they  giew  out  of  the  acts  of  the  cruisers,  viz :  1.  '  Direct  losses  growing 
out  of  the  4lestrucliou  of  vessvls  and  their  cargoes.'  'J.  'The  national 
expenditures  in  the  pursuit  of  those  cruisers.'  3.  'The  loss  in  the 
transfer  of  the  American  Commercial  Marine  to  the  British  dag.'  4. 
'The  enhanced  payments  of  insurance.'  5.  *The  proIonj;atiou  of  the 
war,  and  the  addition  of  a  large  sum  to  the  cost  of  the  war  and  the 
suppression  of  the  rebellion.'  It  was  denied  by  Great  Britain  that  a 
(snbmissiou  of  all  the  claims  to  arbitration  carried  with  it  the  right 
of  the  aibitrators  to  take  into  consideration  all  the  eh-meiits  of  loss, 
Hud  it  was  insisted  that  the  tribunal  had  no  ri^ht,  niidiT  the  terms  of 
the  treaty,  to  take  classes  three,  four,  and  tive  into  consideration  in  its 
estimate  of  damages.  The  Uuited  .States  deuird  this  iuo[»osiiion,  and 
contended  that  the  tribnnal  was  invested  xvith  power  to  ih-eide  the 
question  of  the  extent  of  its  juri.sdiction,  (See  on  this  point  hi/ra,  ^ 
238,  329ff.)  Tlie  tribunal,  without  decidiug  the  question,  hehl  that 
*  these  claims  do  not  constitute,  upon  the  priticiplrs  of  international 
law  applicable  to  such  cases,  gootl  foundalioTi  IVtr  an  award  of  com- 
pensation or  compatation  of  danuiges  between  nations,  and  should, 
u[)ou  such  principles,  be  wholly  excludeil  froru  the  considt-ratiou  of 
the  tribunal,  in  making  its  award,  even  if  there  were  no  disagiee- 
raent  between  the  two  Governments  as  to  the  competency  of  the 
tribunal  to  decide  thereon.'  And  in  reganl  to  the  second  of  the 
above  items  of  loss,  the  tribunal,  in  its  award,  <lecidfd  thus  :  '  Whereas, 
BO  far  as  relates  to  the  particulars  of  the  iudeumity  claimed  by  the 
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United  States,  the  costs  of  pursuit  of  the  Confederate  cinisers  are 
not,  in  the  judgment  of  the  tribunal,  properly  distinguishable  from  the 
general  expenses  of  the  war  carried  on  by  the  United  States:  The  tri- 
bunal is  therefore  of  opinion,  by  a  majority  of  three  to  two  voices,  that 
there  is  no  ground  for  awarding  to  the  United  Stiites  any  sura  by  way 
of  indemnity  under  this  head.'  The  tribunal  awarded  to  the  United 
States  the  sum  of  fifteen  and  one-half  millions  of  dollars  in  full  satisfac- 
tion of  the  claims  referred  to  it. 

*^  Under  the  same  treaty  a  commission  was  organized  at  Washington 
to  adjudicate  upon  private  claims  of  citizens  of  each  against  the  other 
power  arising  out  of  acts  committed  against  the  ])ersons  or  property  of 
their  citizens  during  a  period  which  was  assumed  to  be  the  ptrriod  of 
the  existence  of  the  insurrection.  The  language  of  the  submission  in 
the  treaty  was  selected  by  the  negotiators  with  the  object  of  excluding 
from  the  consideration  of  the  arbitrators  a  class  of  claims  known  as  the 
Confederate  cotton  debt,  which  the  Secretary  of  State  informed  the 
British  minister  that  theUnited  States  would  not  consent  to  refer.  Such 
claims  were,  however,  presented  before  the  commission  by  the  British 
agent.  The  United  States  made  political  representations  against  this 
inixaction  of  the  treaty,  and,  pending  a  discussion  upon  it,  the  commis- 
sioners disposed  of  the  question  by  deciding  against  the  claims  on 
their  merits." 

Mr.  J.  C.  B.  David,  Notes,  &c. ;  see  infra,  $  402a. 

Under  article  30  of  the  treaty  of  1871  a  British  vessel  may,  in  the 
course  of  a  single  voyage,  ship  goods  at  two  or  more  successive  United 
States  ports  on  the  lakes,  for  delivery  partly  through  Canada  by  land 
in  bond,  at  other  United  States  ports ;  and  then,  after  completing  her 
cargo,  sail  to  the  Canada  port  where  the  laud  carriage  is  to  begin. 

14  Op.,  310,  Williams,  1873. 

Under  article 30  of  the  treaty  of  Washington,  of  1871,  and  article  19 
of  the  regulations  made  under  the  first-mentioned  article  to  carry  its 
provisions  into  execution,  it  is  lawful  to  transport  goods  by  means  of 
British  or  American  vessels  from  the  ports  of  Chicago  or  Milwaukee  to 
points  in  Canada,  thence  through  Canadian  territory  by  rail,  and  from 
the  termini  of  the  lines  of  railway  by  either  British  or  American  vessels 
to  the  ports  of  Oswego  and  Ogdensburgh,  all  the  above  named  ports  be- 
ing "  ports  on  the  northern  frontier  of  the  United  States,"  within  the 
meaning  of  said  regulations. 
16  Op.,  42,  Devens,  1878. 

"The  provisions  of  the  concluding  paragraphs  of  the  11th  article  of 
the  Universal  Postal  Convention  of  Paris  reserve  to  the  Government 
of  each  country  of  the  postal  union  the  right  to  refuse  to  carry  over  its 
territory,  or  to  deliver  articles  in  regard  to  which  the  laws,  ordinances, 
or  decrees,  which  regulate  the  conditions  of  their  publication  or  of  their 
circulation  in  that  country  have  not  been  complied  with."  Hcucea  law 
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of  the  British  Government,  exclnding  certain  classes  of  publications 
from  Great  Britain,  is  uot  iucoiisistent  with  that  couveution. 

Mr.  Blaine,  Soc.  of  Stat<>,  cilin^;  Mr,  Junu's,  Postinattcr-Guiierrtl,  to  Mr.  Ford, 

Juno  18,  1881.     MS8.  Doin.  Let. 
For  a  review  of  tbe  treaty  of  Washiogtou  and  the  Geneva  Arbitration,  bm  3 

PhilJ,  In  t.  Law  (3  ed. ),  251  #. 

(13)  Hanseatic  Repubucs. 

§  151. 

Under  article  9  of  the  treaty  with  the  Hanseatic  Republics  of  De- 
comber  20,  1827,  together  with  article  4  of  the  treaty  with  Belgium  of 
1858,  steam  vessels  of  Bremen,  plying  regularly  between  that  port  and 
the  United  States,  have,  during  the  entire  period  subsequent  to  the 
date  of  the  ratification  of  said  treaty  with  Bel|,'iam,  been  exempt  from 
tonnage-tax  in  American  ports,  by  force  of  article  9  of  said  treaty  with 
tbe  Hanseatic  Republics  and  are  entitled  to  a  refund  of  any  such  tax 
which  has  been  collected  from  such  vessels  in  American  ports  at  any- 
time within  that  period. 

14  Op.,  530,  Williams,  1875;  see  Infra,  $  ie2. 

(14)  Hawaii. 

§  ICla. 

Questions  concerning  intervention  in  Ilawaii  are  discussed,  svjiyray 
§62. 

"  In  the  year  1S2G  Thoma.s  Ap  Catesby  Jones,  commanding  the  United 
States  sloop  of-war  Peacock,  signed  jirticles  of  agreement  in  the  form 
of  a  treaty  with  tlie  King  of  the  Hawaiian  Islands.  Hie  lla^vaiiaus 
professed  to  have  obstTved  this  as  a  treaty,  but  it  was  not  regarded  as 
such  by  the  Uniied  States. 

**In  December,  1842, 1  lie  *du!y  eomniissioned'  representatives  of  King 
Kamehaiueha  III  proposed  to  Mr.  Webster,  Sccn'tary  of  State,  to  con- 
clude a  treaty  wLcnever  the  sovereignty  of  the  King  should  be  recog- 
nized. In  KU|»port  of  their  proposal  they  said,  '  Twenty-three  years  ago 
the  nation  had  no  written  language, and  no  character  in  which  to  write 
it.  •  •  •  The  nation  had  no  fixed  form  or  regulations  of  govern- 
ment except  as  they  wine  dictated  l>y  those  who  were  in  authority,  or 
might  by  any  means  ac<iuire  power.  •  •  •  But  under  the  fostering 
intlaence,  patronage,  and  care  of  His  Majesty,  and  that  of  his  prede- 
cessors, the  language  has  been  reduced  to  visil>le  and  systematized 
form,  and  is  now  wiitten  by  a  large  and  res|>ectablc  portion  of  the  peo- 
ple. ♦  •  •  A  regular  monarchical  government  has  been  organized 
of  a  limited  and  representative  character.  •  •  •  A  code  of  laws, 
bolheivil  ai]dcriminal,hasbeeu  enacted  and  published.  •  •  •  Their 
position  is  such  that  they  constitute  the  great  center  of  whale-fishery 
for  most  of  the  world.  They  are  on  the  principal  line  of  communica- 
tion between  the  western  continent  of  America  and  the  eafitern  conti- 
nent of  Asia;  and  such  are  tho  prevailing  winds  on  that  ocean  that  all 
vessels  requiring  repairs  or  supplies,  either  of  provisions  or  of  water, 
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naturally  loin*h  at  those  islands,  whctbcr  the  vessels  sail  from  Columbia 
River  of  the  Nortlt,  or  from  the  far  distant  ports  of  Mexico,  CeDtral 
Ameriwi,  or  Peru  upon  tbc  south.' 

"Mr.  Webster  repliiMl,  'The  United  States  biive  reijfarded  the  exist- 
ing authorities  in  thi'  fcanthvii'h  IslanilH  as  a  Governiiient  suited  to  the 
eoiulilion  (tf  the  people,  and  resting  on  their  own  ehdiee,  and  the  Presi- 
dent is  of  (j]niii<in  that  the  interests  of  all  the  roaiiiier*  ial  nations  require 
that  that  (ioverument  slu>nld  not  Ite  intertered  witli  l>y  foreijin  powers. 
•  •  •  The  President  does  nut  see  any  ]»res<'nt  neeessity  for  the  ne- 
gotiation of  a  formal  treaty.'  It  was  not.  until  1849  that  a  treaty  was 
concluded. 

**  Under  this  treaty  it  was  liehl  by  Attorney  General  Speed  (June  2G, 
180C),  that  »he  consular  courts  at  Honolulu  have  the  power,  without  in- 
terference from  local  courts,  to  determine,  as  between  citizens  of  the 
United  States,  who  comprise  the  crew  of  an  American  vessel,  an<l  are 
bound  to  fntill  the  oblifjations  iini>os6d  by  the  shippingr-article." 

Mr,.!.  C.  B.  Davis, Notes,  &.o. 

Mr.  Fernando  Wood's  report  on  the  bill  to  carry  into  effect  the  Ha- 
waiian treaty  of  1875  is  /:;>iveTi  in  House  Kep,  IIG,  ihh  foug,,  1st  sess. 


(!&)  Italy. 
§152. 

"By  direction  of  your  Government  you  make  two  points  concerning 
that  convention  (of  Feb.  8,  ISfiS).  The  first  yon  present  in  the  follow- 
inff  words:  "  First,  in  Article  XIII,  line  2,  by  the  word  "  otlicers"  of  a 
ship,  the  Italian  Governinent  presumes  that  y«>u  in<liide  the  captain. 
You  will  please  inform  me  if  that  is  so.' 

"  I  answer  directly  that  I  understand  the  word  ^otlicers  ■  of  a  ship 
to  include  the  captain. 

"  In  the  second  place  you  say,  *  Jly  Government  .supposes  yon  woold 
lilie  to  continue  a  common  iecii>rocity  in  Italian  ports  not  njentioned  in 
the  convention,  which  is,  that  your  consuls  be  nutitied  by  the  Italian 
authorities  of  certain  visits  ihey  are  sometimes  compelled  to  make  on 
board  American  mcrcljant  vessels,  noitin/j  you  will  fjive  the  Federal 
authorities  instructions  to  ^'rant  these  recijuocal  fitvors  to  Italian  con- 
suls, my  Government  will  not  fail  to  issue  similar  instructions  to  the 
pro))er  authorities  in  Italy.  In  health  visits  to  an  arriving  ship  and  in 
many  olher  customary  visits,  where  the  consul's  presence  could  be  of 
no  use  smOi  ucdice  is  not  necessary/ 

**  In  refjard  to  this  point,  the  visits  which  1  nnderstand  you  to  mean 
are  such  visits  as  are  made  where  the  search  of  a  merchant  vessel,  for 
fiscal  purposes,  is  instituted  by  the  local  authorities  in  the  ports  of 
either  party. 

'•  It  is  in  regard  to  the.se  visits  that  yon  suggest  that  the  consul  of 
the  nation  whose  flag  the  vessel  bears  shall  be  notified  of  the  intended 
risit. 
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*»I  have  the  honor  to  say  that  the  suggestiou  seems  a,  very  snitiiblo 
one,  amd  that  the  proper  instructions  will  be  jjivcn  to  the  colleelors  of 
cufttoma  ill  the  ports  of  the  Uuiteil  States  to  eouiply  with  the  request 
of  the  Itiiliaii  Govertimeiit,  with  the  understanding  that  reciprocal  jtro- 
ceeding:s  will  be  iidopted  by  that  Govennnent. 

"With  what  may  seem  to  yon  extreme  eaiition  T  am  to  inform  yon 
that  the  assurauccs  «;fi%en  in  this  letter  are  only  jissitraueea  which  thia 
Department  makes  for  itself,  nud  cannot  be  taken  as  constituting  apart 
of  a  consular  treaty  for  modifying  its  provisions.    •    •    • 

**  I  have  no  hesitation  in  saying  that  the  words  *  infaiiious  punish- 
ments' {j^cinca  infamantcis)  contained  in  paragraph  8,  Article  II,  of  the 
convention  of  March  23,  lS(i8,  are  to  be  understood  as  a]>plyiug  to  the 
reciprocal  description  of  pnnishmeut  for  crimes  prevailing  in  Italy  jnst 
as  it  is  expressed  in  the  text  of  the  Italian  Code. 

*'  This  opinion  of  the  Department,  however,  must  not  be  understood 
as  legally  modifying  the  language  of  the  convention." 

Mr.  Seward.  Sec.  of  Stute,  to  Mr.  Cerrutt,  Sept.  15,1868.  MSS.  Xot««.  Itjily. 
This  opinion  \n  virtujiUy  embodied  in  a  treaty  for  ibis  purpose  proclaimed 
May  11,  1869. 

Under  the  convention  of  ISGS,  a  person  may  be  surrendered  for  tbo 
crime  of  murder  committed  before  the  making  of  the  convention. 
In  re  Giacomo,  12  niatcb.,381. 

The  liability  of  the  government  of  the  Two  Sicilies  for  the  spoliations 
directe<l  by  Murat  when  King  of  >^ap!es  has  been  elsewhere  incident- 
ally noticed.  See  svpra,  §§  f»,  137;  iw/m,  §§  230,  317.  This  liability 
was  inetlectually  pressed  on  the  government  of  (he  Two  Sicilies  by  Mr. 
Pinkney  in  181G.  The  question  rennnned  open  until  Itie  llrst  session  of 
the  Twenty-first  Congress,  when  rresident  Jackson,  in  his  opening  mes- 
sage, said: 

*'Our  deumnds  upon  the  Government  of  the  Two  Sicilies  are  of  a 
peculiar  nature.  The  injuries  on  which  they  are  founded  are  not  denied, 
nor  are  the  atrocity  and  j>ertidy  under  wbicli  those  injuries  were  (K'rpe- 
tratnd  attiMupted  to  be  extenuated.  T lie  sole  ground  on  which  in<lem- 
nity  has  Iweri  refused  is  the  alleged  illegality  of  the  tenure  hy  which 
the  monarch  who  made  the  seizures  held  his  crown.  This  defense, 
always  unfounded  in  any  i>riticiple  ot  the  law  of  nations^  now  nuiver- 
Bally  abandoned,  even  by  those  powers  upon  whom  the  respousibUity 
for  acts  of  past  rulers  bore  the  most  heavily,  will  un<]uestloi»ably  bo 
given  up  by  his  Sicilian  Majesty,  whose  counsels  will  receive  an  impulse 
from  that  high  sense  of  honor  and  regard  to  just  ice  which  are  said  to 
characterize  him;  and  I  feel  the  fullest  con titlonce  that  the  talents  of 
the  citizen  conjmissione<l  for  that  ]>nrpose  will  place  bpfore  him  the  just 
claims  of  our  injured  citizens  in  such  a  light  as  will  enable  me,  belbre 
yonr  adjournment,  to  announce  that  they  have  been  adjusted  and  se- 
cure<L" 

The  aitplication  under  this  tiuid  aftpeal  was  successful,  and  two  years 
afterward  the  l*resident  informed  Congress  that  the  ratitications  of  a 
convention  for  the  settlement  of  these  claims  had  been  duly  exchanged. 
The  act  to  carry  this  into  ell'ect  was  passed  on  the  2d  of  iMarch,  11533. 
(See  discussionde  tailed  infra,  §  23C.) 
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"With  tbo  Papal  States  the  United  States  inaiutained  diplomatic 
relations  for  many  years;  but,  in  1868,  Congress  neglected  to  make 
appropriations  for  the  support  of  a  mission,  and  the  minister  was  with- 
drawn. In  his  annual  message  to  Congress  in  1871  President  Grant 
said :  *  1  have  been  oflBcially  informed  of  the  annexation  of  the  States 
of  the  Church  to  the  Kingdom  of  Italy,  and  the  removal  of  the  capital 
of  that  Kingdom  to  Romo.  In  conformity  with  the  established  policy 
of  the  United  States,  I  have  recognized  this  change.'" 

Mr.  J.  C.  B.  Davis,  Notes,  &c.    As  to  recognition  of  Papal  authority,  see  Bupra^ 

$  45. 
As  to  Sicilian  spoliations,  see  iti/ra,  $$  228,  236. 

(16)  Japan. 
5  153. 

"  Mr.  Edmund  Roberts,  a  sea  captain  of  Portsmouth,  N.  H.,  was 
named  by  President  Jackson  his  *  agent  for  the  purpose  of  examining 
in  the  Indian  Ocean  the  means  of  extending  the  commerce  of  the  United 
States  by  commercial  arrangements  with  the  powers  whose  dominions 
bonier  on  those  seas.'  He  was  ordered  on  the  27th  of  January,  1832,  to 
*  embark  on  board  of  the  United  States  sloop  of- war  the  Peacock,Mn 
which  he  was  to  *  be  rated  as  captain's  clerk.'  On  the  23<1  of  the  fol- 
lowing July  he  was  told  to  '  be  very  careful  in  obtaining  information 
respecting  Japan,  the  means  of  opening  a  communication  with  it,  and 
the  •  •  •  value  of  its  trade  with  the  Dutch  and  Chinese,'  and  that 
when  he  should  arrive  at  Canton  he  would  probably  receive  further  in- 
structions. He  had  with  him  blank  letters  of  credence,  and  on  the  28th 
of  Octol>er,  1832,  Edwanl  Livingston,  Secretary  of  State,  instructed  him 
that  the  United  States  had  *  it  in  contemplation  to  institute  a  separate 
mission  to  Japan,"  but  that  if  he  should  tind  the  prospect  favorable  he 
might  fill  up  one  of  his  letters  and  present  himself  to  the  Emi)eror  for 
the  purpose  of  opening  trade.  Nothing  was  accomplished  by  this 
mission  in  that  quaiter. 

**  Again,  in  184,5,  Alexander  Everi'tt  was  empowered  to  open  nego- 
tiations with  the  Japanese  Government,  and  Commodore  Biddle  was 
instructed  to  »take  the  utmost  cai-e  to  ascertain  if  the  ports  of  Japan 
were  accessible.'  The  commodore  did  f:o  to  the  Bay  of  Yeddo,  and  re- 
mained there  several  days.  The  Japanese  ri'fused  to  oi>en  their  ports. 
They  said,  *  This  has  been  the  habit  of  our  nation  fn>m  time  immemo- 
rial. In  all  cases  of  a  similar  kind  that  have  occurred  we  have  i)Osi- 
tively  refuseil  to  trade.  Foreigners  have  come  to  us  frt>m  various  quar- 
ters,* but  have  always  been  rei-eivetl  in  the  same  way.  In  taking  this 
course  with  reganl  to  you,  we  only  pursue  our  accustometl  i>oliey.' 

*•  In  the  spring  of  1840  it  came  to  the  kuv^wledge  of  Commotlore  Geis- 
inger,  commanding  the  Unitetl  States  East  India  Sqnadron,  that  some 
American  sadors  were  im]>risoueil  in  Japan,  ami  Commander  Glynn 
was  dispatt'hiHl  to  Xagas;iki  to  liberate  them.  He  succi^etled  in  doing 
so.  and  on  his  return  he  laid  lH»fore  the  l*rt\<ident  reasons  why  he 
thought  it  to  be  •  a  favorable  time  for  entering  upon  a  negotiation  with 
Japan.* 

"  The  Dutch  Government  at  that  time  had  the  mono|H>ly  of  the  for- 
eign trade  of  Japan.  The  Dutch  minister  at  Washington,  under  in- 
structions from  his  Government,  at  this  juncture,  informed  the  Govern- 
ment of  the  United  Stated  that  it  was  not  to  be  supposed  that  then 
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was  *an,v  moUification  whatever  of  tlje  system  of  separation  and  exclu- 
sion wliich  wji>?  julopted  more  than  two  centuries  ago  by  the  Japanese 
Government,  ami  since  the  estahlihhmeut  of  whieli  the  proljibittau 
against  allowing  any  foreign  vessel  to  explore  the  Japanese  coast  has 
been  constantly  in  force.' 

^'•Mr.  Webster,  JSecretary  of  State,  soon  after  the  receipt  of  this  note, 
instrncted  Commodore  Aidick  to  jirocA'cd  with  a  letter  from  President 
Fillmore  to  the  Emperor  of  Japan  to  Yeddo  in  his  flag-ship,  accompanied 
by  as  many  vessels  of  liiB  tsquadrou  as  might  conveniently  be  employed 
in  the  service,  an<l  to  <leliver  it  to  such  high  officers  of  the  Emperor  as 
might  be  appointed  for  the  purpose  of  receiving  it.  The  priii(;i)Kil  ob- 
ject of  his  visit  was  to  arrange  for  obtaining  supplies  of  coal,  but  ho 
also  received  Mull  power  to  negotiate  and  sign  a  treaty  of  aiaity  and 
commerce  iK'tweeu  the  TTnited  iStates  and  the  Empire  of  Jajian.'  This 
was  in  June,  lS.~il.  hi  ^'ovember,  1851',  Commodore  Perry  was  sent  out 
with  an  increased  naval  force.  'A  copy  of  i he  general  instructions 
given  to  Commoilore  John  U.  Auliek '  was  handed  him,  which  be  was 
to  consider  as  '  in  full  force,  and  applicable  to  his  command.-  Oe  suc- 
ceeded in  concluding  a  treaty  on  the  31st  of  Idarcli,  1.Sj4.  The  inter- 
esting negotiations  vvijieh  preceded  it  aie  detailed  in  the  document 
above  referred  to.  An  account  of  the  expedition,  from  J  he  journals  of 
Commodore  Perry  and  otticeis  under  his  coinnmnd,  was  compiled  by 
the  Ifev.  Francis  L.  Hawks,  D.  D.,  and  printed  in  quarto  form  by  order 
of  the  Uouse. 

"The  rights  of  Americans  in  Japan  were  further  extended  by  a  con- 
vention concluded  at  Simoda  on  the  17th  of  June,  IH.'jT  ;  and  in  the  fol- 
lowing year  a  more  extensive  treaty  was  concluded,  in  which  it  was 
provided  that  all  the  jtrovisionsof  the  convention  of  bS.lT,  and  so  much 
of  the  treaty  of  l.sf)4  as  were  in  conflict  with  the  new  treaty  were 
revoked. 

''In  bsr>9  it  was  determined  to  send  a  Japanese  embassy  to  the  United 
States;  an<l  this  was  doiw  in  ISdO.  In  lMi4  a  convention  was  concluded 
for  the  pa.vnient  t«i  the  United  States,  (ireat  iiritain,  France,  and  the 
NetheiiaiidH  iifan  aggregate  sumofthreemillronH  of  dollars,  MhiMsum  to 
include  all  claims  td  whatever  nature,  for  past  aggressions  on  the  part 
of  Nagato,  whether  indemnities,  ransom  for  Simonoseki,  or  expenses 
entailed  by  the  operations  of  tlie  allied  squadrons.'  Thecircnuistances 
which  led  to  the  conclusion  of  this  treaty  weie  thus  stated  by  Mr.  Fish 
in  a  n'port  to  the  President :  'The  Japanese  indemnity  f(in<l  comes  from 
l>ayments  made  by  the  Japanese  Government  under  the  convention  of 
October  Jli,  18(14,  of  which  a  co}>y  is  herewith  inclosed.  It  ajipears  that 
Prince  Choshu,  the  ruler  over  the  provin<:ea  of  Sneooand  Nagato,  (raving 
possession  of  the  Japanese  fortitications  which  command  the  Straits  of 
Simonoseki,  and  also  having  with  htm  the  jjerson  of  the  Mikado,  refused 
to  recognize  the  validity  of  ihe  treaties  concluded  by  the  Tycoon  with 
the  foreign  jtowers,  and  closed  the  passage  to  the  inland  sea.  At  the 
request  of  the  Tycoon's  governmeut  the  forces  of  the  United  States, 
Great  Britairt,  France,  and  the  >'etherlands,  in  those  waters,  jointly 
proceeded  to  ojten  the  straits  by  force.  On  the  4th^<Uh, 7th,  and  8th  days 
of  Sept  ember,  18G4,  they  destroyed  t  he  batterries  commanding  the  straits^ 
blew  up  the  magazines,  threw  the  shot  and  shell  into  the  sea,  carried 
away  seventy  cannou,  and  obtained  an  unconditional  surrender  from 
Prince  Choshn,  with  an  agreement  to  pay  the  expenses  of  the  ex]iedi- 
tioo.  The  ratiticatioii  of  the  treaties  by  Ihe  Mikado,  and  the  tlrni  estab- 
liehmcut  of  the  foreign  i>olicy  of  the  Tycoon  also,  speedily  followe<l, 
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Tlie  Government  of  the  Tycoon,  preferring  to  assume  the  expenses  of 
tbe  ex|M^<liti()n,  u  hieli  tlie  rebelliouK  priiiee  bad  nfrreed  to  pay,  entered 
into  tbe  eoiiveiition  of  October  22,  l.S(M,  Rti|Milatin«r  to  pay  tbe  four 
powers  three  mill  ions  of  •lollitrs,  *  this  stun  to  inelude  all  chiiins,  of  wbat- 
eviT  nature,  for  past  a<j:*;fressioiis  on  the  part  of  Nairato,  whether  indem- 
nity, ranHorn  Urv  8inionoseki,  or  expenses  entailed  by  the  operation  of 
the  albeti  sqnadntnR/ '  the  whole  .snni  to  ]>e  payal)e  quarterly,' in  in- 
stalbnents  'of  half  a  niillinn  of  dollars.^  One  niillinii  and  a  ha  If  of  dollars 
have  been  paid  mnder  this  eonveution.  and  or»e  million  and  a  half  of 
dollars  Ti'inain  iiri|)ai(L  Tln^  Jupaiu-se  (invrrniaeiit  have  asked  to  have 
the  iKiynii'Ht  of  the  unpaid  l>al:iii('e  deferred  till  May  15,  1872,  on  tertua 
8el  forth  in  tbe  jnelasrd  rorres]>oiidenee,  and  tliis  Ooveriiiiient  has  con- 
Rented  as  to  its  portion  (one  fuiijth),  on  condition  thai  tlie  oiher  fM>\ver8 
also  eonsent.  <Jf  the  atnouiits  altea«ly  paid,  onefonrth  eatne  to  tbe 
possession  of  tbe  United  8taies,  whii-b  appears  to  have  yii'lde<l  to  its 
credit  with  I'^ariiif^  l>i others,  ui  Londou,  tbe  sum  of  ei;;bty-ei^d»t  tbon- 
8anfl  eiy;bt  bmnlred  and  ei;;liry  one  pounds  t'i;;hteen  sbillln^H  an<l  teu- 
penee  sierliiif;  {XSS..S81  lS.v.  ]{](}).  This  tJ-aiisCerred  to  New  York,  pro- 
duced in  curiency  tbe  siitii  vf  tive  bumln-d  ami  ei;,ditysix  ihonsand  one 
hundred  and  twcnty-flve  dollars  and  ei^djty  srvcn  cents  ('Jo8tl,l25.H7), 
which  was  invested  in  ten-forty  bontls  of  the  United  States  at  par.  The 
interest  on  tbe  bonds,  as  aecriitufr,  baa  been  invested  in  the  same  e'a>48 
of  bonds.  Tbe  disbursin*^  clt'rk  of  tbe  Department  of  i^taie  now  holds, 
as  belontrinpi'  to  this  fund,  such  registered  bonds  to  the  amount  of  seven 
hundreii  and  live  thousand  dolhirs  ($705,Ut)0)  at  par.  Tbe  Secretary 
of  State  is  not  aware  of  any  claims  a|iainst  this  fund.' 

♦*It  so  bapiieneil  that  there  was  no  Vi\ssel  in  the  naval  service  of  the 
United  States  that  was  in  a  condirfou  to  take  ]>art  in  this  expeddion. 
The  Ta.  Kianif  was  therefore  charteretl  for  tbe  servife,  and  was  manned 
with  a  crew  of  eighteen  juM'sotis  Irom  the.  Janifstown,  which,  with  bcr 
own  crew  of  forty,  tnade  a  crew  of  tifty  eijxbt  in  all.  Tbe  'ia  Kian^x  bail 
three  guns,  and  received  onetbirty-pfMind  I'arrott  g^un  fn>ni  the  James- 
town. Tbe  actual  cost  of  the  expedition  to  the  United  States  was 
$9,500  for  (be  charter^  and  8l,84«S  fur  the  coal  consumed. 

"In  18(j7  it  became  necessary  to  make  'arrantjements  for  tbe  estab- 
lishment of  a  Japanese  municipal  ofUce  for  tbe  rorei;rn  settlement  of 
Yokohama.''  By  tbiri  arranfjement,  which  *was  adftpted  and  ajjreed  to 
by  tbe  forei<.rn  representatives  and  the  Japanese  Government,'  *  the 
principle  of  extratiTrttoriality  was  carefully  preserved,'  as  to  the  treaty 
pr>wers. 

"In  a  recent  discussion  between  the  Japanese  minister  for  foreign 
affairs  and  the  renivian  envoy,  the  former  thus  speaks  of  this  agree- 
ment, and  its  relations  {<i  citizens  ctf  non-treaty  |M>wers:  '  It  was  a  tera- 
porary  arranjremetit,  tboujrbt  essentiaU  say  the  loret^ti  ministers  who 
recommendeil  it,  "  under  present  circnmslane^^Sy  to  secure  the  maintenance 
of  order  and  health  within  the  fnn'ijxn  settlement."  It  did  not  fix  any 
time  within  which  it  slumld  remain  in  force.  It  is  therefore  either 
binding  forever,  or  it  n»igbl  he  abrogated  at  the  pleasure  of  this  Gov- 
ernment. •  •  •  Peru  was  tlieii  ami  is  now  a  uon  treaty  i»ower. 
Your  excellency  wouhl  be  astonished  and  indignant  If  yon  were  told  by 
ibe  officer  whom  His  Majesty  the  Tenno  may  authoiize  to  n4*g<»tia(c 
with  you  a  treaty  of  amity  and  c<)mmerce,  that  while  perfectly  fre<.'  on 
all  other  points,  we  cannot  relieve  (he  citizens  of  TVru  from  Iwing sub- 
ject to  coercive  jurisdiction  exercitied  by  the  majority  of  a  board  of 
foreign  consuls.     You  would  ask,  1  think,  by  what  right  the  iniuistcre 
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ol"  <ir«Mit  Britain,  Fraiiue,  iIh'  Unitrtl  States,  Germany,  and  ILillanil 
undiTtook  to  stiiuiliitc  in  wlint  ntunntr  iIh'  <'itizens  of  Pern  should  be 
tr:«'(I.  •  •  *  If  [lie  pielt^nsions  of  .some  of  tbi^  consnl.s  were  sulniis- 
sible,  that  they  had  a  rij^ht  not  only  to  give  advice,  but  that  their  ad- 
vice, or  that  iif  a  nuyority  of  them,  *;h<Jiiid  l>e  eoutrollinj,',  so  that  the 
governor  of  Kanagawa  wonld  be  ctnly  a  niotitb  iiiece  to  ulter  their  de- 
cision, then  the  extraordinary  result  would  folh>\v  that  this  Government 
might  be  made  respoiisilde  to  a  foreign  nation  for  an  erroneous  de- 
cision, which  it  had  no  power  to  prevent  or  reverse.'" 

Mr.  J.  C.  B.  D.avis,  Xotes,  &c. 

The  Government  of  the  United  States  had,  in  1S52,  the  right  to  insist 
upon  Japan  entering  upaii  snch  treaty  rehitinns  a.s  would  protect  trav- 
ellers and  sailors  from  the  I'nited  States  visitiTjg  or  eat-it  ashore  on  that 
island  from  spoliation  or  maltreatment,  and  also  to  proeure  entrance  of 
United  States  vessels  in  Japanese  iwrts. 

Mr.  Conrad,  A^t,  Sec.  of  State,  to  Mr,  Kennedy,  Nov.  5, 1852.    M8S.  Notes,  Spe- 

Cilll  MlHsiOOS. 

A  United  States  consular  eruirt  in  Jajian  cannot:,  under  the  treaty  of 
1858  with  that  country  and  the  laws  of  the  United  States  (12  Stat.  L., 
72  J  Kev.  Stat.,  §  4083),  render  a  judgment  against  a  person  of  foreign 
birth  Dot  a  citizen  of  the  United  States. 

11  Op.,  471,  speed,  iMtJU.     Seej»M/wa,  ^  125. 

Aa  to  U-cati««j  on  eousulur  jurifMlictitm  in  Japao,  noa  $upra,  }{i  68,  125.    S0O  aieo 

Mr,   Eli  T.   Shcppard's  pamphlet  on   Extraterritoriality  iu   reference  to 

Jupau. 

Questions  concerning  intervention  in  Japan  are  discussed  supra^  §  68. 


(17)  Mkxico. 

§154. 

As  to  iDterpositioQ  iu  Mexico,  w^  9upra,  $  58. 

As  to  Mexico's  restrictions  on  aliens,  see  ii»/ro,  $  17'2a. 

President  -L  Q.  Adams's  message  of  February  12,  1827,  transmitting 
the  3Iexican  treaty  of  July  10,  I82C,  with  the  accompanyitjg  documents, 
is  contairirtl  in  Senate  Doc.  454,  19th  Cong.,  2d  sess.  ^  0  Am.  St.  Pap. 
(For.  Kel.),  578. 

President  J.  Q.  Adanis's  message  of  A]vril3.'5,  18*_rS,  containing '*  a 
treaty  of  amity,  r-ommerce,  antl  navigation  between  the  United  States 
of  America  and  the  L'niti'd  Mexican  States,"  signed  February  14,  1828, 
is  in  Senate  Doc.  487,  20th  Cong.,  Ist  sess. ;  G  Am.  St.  Pap.  (For.  Rel.), 
052. 

'*  In  1825  Mr.  Poinsett  was  dispatched  as  m  inister  to  Mexico.  He  was 
instructed  to  '  bring  to  the  notice  of  the  M<*xican  Government  the  mes- 
sage of  the  late  Piesident  of  the  United  States  to  tlieir  Congress,  on 
the  2d  of  Dpceml»er,  1823,  asserting  certain  important  principh's  of  in- 
tercontinental law  in  the  relations  of  Europe  un<l  America.  The  first 
principle  asserted  in  that  message  is,  that  the  American  conrinrnls  are 
not  henceforth  to  be  con.sidi»reil  as  subjer'ts  for  Jnrnre  colunizatiim  by 
any  European  powers.    •     •     •     The  other  principle  asserted  in  the 
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message  is,  that  whilst  we  do  not  desire  to  inferferc  in  Europe  with  the 
political  system  of  the  allied  powers,  we  should  rej^ard  fis  dangerous  to 
onr  peace  and  salety  any  attempt  on  their  part  to  exteud  their  sj's- 
tem  to  any  portion  of  this  hemisphere.'  (See  discussion  on  these  points^ 
svpra,  §  57.) 

•'  Poinsett  was  fitrttier  iustrnetod  to  secure,  if  possible,  a  treaty  of 
limits  and  a  treaty  of  amity  and  cominerce,  on  the  basis  of  the  recently 
concluded  convention  with  Colombia,  The  treaty  which  he  si|jjned,awd 
the  account  of  the  negotiations  which  preceded  it,  will  be  found  in  the 
Cth  volume  of  the  folio  edition  of  the  Foreign  lielations,  pages  578-013. 
This  treaty  did  not  receive  the  assent  of  the  Senate,  except  Ufion  con- 
ditions wliich  caused  it,  to  fail.  The  treaty  of  limits  of  1S'2S  was  then 
concluded,  and  in  1831  a  treaty  of  amity  and  commerce  was  signed, 
which  is  stili  iir  force. 

''The  war  lu'twcen  Texas  and  Jlexico  afl'ected  the  relations  l>etween 
Mexico  and  the  United  ^States,  and  was  the  cause  of  frequent  commu- 
nications from  the  Executive  to  Congress,  and  of  frequeut  discussions 
and  reports  in  that  body.  At  one  time,  in  the  early  stage  of  the  dis- 
cussion, the  Mexican  miuistcr  withdrew  himself  from  Washington,  but 
rehitjons  were  soon  restored.     (See  stipra^  §§  58,  72.) 

"Chiima  began  to  arise  and  to  be  pressed  against  Mexico  as  early  as 
1836.  In  1837  they  were  made  the  subject  of  Presidential  messages. 
A  coiiveutioii  was  conclutlcd  ihr  the  adjustment  of  these  claims  In  1838, 
wliieh  was  not  ratified  by  ihtr  Mi'xicun  Government  j  aud  another  con- 
vention was  concluded  and  ratified  by  both  parties,  tor  the  same  pur- 
pose, in  April,  lS3!t.  .  The  acts  of  Congress  to  c^irry  this  into  etlect  were 
approved  on  the  12th  of  June,  1840,  aud  od  the  1st  of  September,  1841. 
(^  Supra,  §  22.) 

*'Wheu  the  commissioners  on  each  side  met  together  [William  L. 
Marcy  was  one  of  the  United  States  commissioners],  a  radical  ditierence 
of  opinion  on  important  subjects  was  found  to  exist.  (1)  The  Ameri- 
can commissifvners  regardetl  ttie  joint  body  as  a  judicial  tribunal.  The 
Mexican ceuumissiouers  regarded  it  as  a  <liplomatic  body.  (2)  f  he  Amer- 
icans asserted  that  the  claimants  had  a  right  to  appear  personally  or  by 
counsel  before  the  commissioners.  The  M«xicaiis  dmied  this,  and  in- 
sisted that  the  proof  must  (?ome  through  ihe  (jovernmeut.  Much  time 
was  lost  in  these  aud  kindred  discussions;  so  that,  when  the  last  day 
for  action  had  passt^I,  several  claims  luul  not  been  acted  on.  This  was 
the  cause  of  much  subsequent  corresiJoudeuce.  Mexico  did  not  keep  its 
engagementsuu<lerthis  treaty,  aud  in  1843  a  newconventioti  respecting 
the  ]Kiyments  was  made,  in  which  it  was  agreed  that  another  claims 
convention  should  be  entered  into;  but  this  had  not  been  done  when 
war  broke  out  between  the  parties,  in  1840, 

"A  treaty  was  com  ludt'd  with  Texas  for  its  annexation  to  the  tlDited 
StJites,  but  it  failed  to  receive  the  assent  of  the  Senate.  Congress  then, 
by  joint  resolution,  de<rlared  that  it  'doth  consent  that  the  territory 
projwrly  included  within,  and  rightfully  belonging  to,  the  Ilepublic  of 
Texas  may  be  erected  into  ji  new  State,  to  be  called  the  State  of  Texas,' 
and  on  the  29th  of  December,  1845,  it  was  jointly  resolvetl  ^that  the 
State  of  Texas  shall  be  one  •  •  •  of  the  United  States  of  America, 
and  adaiitted  into  the  Union  on  an  equal  footing  with  the  original  States 
ill  all  resperts  whatever.'     (See  mpra^  §§  58,  72.) 

''On  the  13th  of  the  following  May  Congress  declared  in  the  pream- 
ble of  the  act  providing  for  the  prosecution  of  the  war  with  Mexico, 
^tliat  *  by  the  act  of  the  Kepu  blic  of  Mexico  a  state  of  war  exists  between 
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that  Government  and  tlie  United  States,'  and  on  the  same  day  Presi* 

dent  Polk  mado  (iroclaination  of  tbat  fact. 

''  While  hostilities  were  iroitijr  on,  Nicholas  P.  Trist,  chief  clerk  of  tho 
Department  of  State,  was  dispatched  to  Mexico,  and  opened  tiegotia- 
tious  for  peace.  He  whs  instructed  to  ilerniiiid  the  cession  of  New  Mex- 
ico and  Calitbruia  in  satisJaclion  of  claims  aj^jaiujiit  Mexico  on  the  ground 
that  *a  state  of  war  abrogates  treaties  previou.sly  existing  between  the 
belligerents,  and  a  treaty  of  peace  pats  an  end  to  all  clainiH  for  indem- 
nity.' The  projiosals  were  n'jefrted  by  Mexico,  and  the  eonimissioner 
was  recalled  on  the  0th  of  October,  1847.  He  remaine<l,  however,  in 
Mexico,  notwithstanding  the  instructions  to  retnrn,  and  he  sncceeded 
in  coucUidiug  the  treaty  of  Gnadalnpe-llidalgo  on  the  -d  of  Febrnary, 
1848,  This  was  communicated  lo  the  S«'nate  on  the  23(1  of  February. 
Sundry  amendments  were  made  by  tiie  Senate  and  arci-pted  by  Mexico, 
and  the  ratitications  were  excliajtiied  on  the  30th  of  May,  1848.'  •  •  • 
On  the  tJth  of  July,  1848,  tlie  President  t'onimunicated  the  treaty  to 
Congress,  with  a  message  asking  legislation  to  carry  it  into  eflect.  Go 
the  HUth  of  the  sam«i  month  tho  act  for  the  payment  of  Ihe  Ittpiidated 
clainjs  ugaiust  Mexico  passed  Congress.  {iSupra,  §  131fl.)  The  civil 
and  diplomalic  appropriation  bill,  ai>proved  on  the  llith  of  Ant^usl,  con- 
tained a  i>rovision  for  the  mirvey  of  the  new  boundary  line,  and  in  tlie 
following  session  iirovision  was  nnide  for  payment  in  i»art  of  the  snnis 
due  to  Mexico  under  the  12th  article.  On  tiie  3d  of  March,  1H4!>,  a  com- 
mission was  created  to  examine  the  claims  upon  Mexico,  which  were  to 
be  assumed  by  the  United  States;  and  on  the  M  of  March,  lS.il,a  loan 
was  authorized  for  their  pnyment.  One  hundred  and  eighty-two  claims 
were  ullowed,  and  .seventy  were  rejected. 

'*  In  the  exchange  of  ihe  ratiUcations  of  the  treaty  of  Guadalupe  Hi- 
dalgo, certain  explanations  were  embo<licd  in  a  protocol  signed  by  the 
plenipotentiaries.  These  became  the  subject  of  a  discussion  iu  Oonirreas 
early  in  184!)  which  induced  the  Mexican  ndtiister  at  Washington  (who 
appears  to  have  been  the  same  person  who,  as  plenipotentiary,  ex- 
changed the  ralitic4ition8  of  the  treaty  on  tl«e  part  of  .Mexico),  lo  ask  of 
Mr.  Buchanan,  the  Secretary  of  State,  an  assurance  in  the  IVu-m  of  a 
message  from  the  President,  that  the  United  States  adhered  to  the  pro- 
tocol. Buchanan  replicil  that— tlie  President  would  violate  tho  moat 
sacred  rights  of  the  h*gisla1ive  branch  of  the  Government  if  he  wer*?  to 
criticise  or  condemn  any  portion  of  their  proceediiigs,  even  to  his  own 
countrymen  ;  much  less,  therefore,  can  he  be  called  upon  by  the  repre- 
sentative of  a  foreign  (jovernment  for  any  explanation,  condemnation, 
defense,  or  approval  of  their  proceedings.  •  •  •  Tho  President  will 
be  ever  ready,  in  the  kindest  spirit,  to  attend  to  all  representations  of  the 
Mexican  Government,  communicated  in  a  form  which  does  not  interfer© 
with  his  own  rights  or  those  of  Congress.'" 

Mr.  J.  C.  D.  Daviii,  Notea,  Ac.     See,  on  la«t  i>oint,  aupra,  ^  133. 

"In  ISGl  an  extr.adition  treaty  was  concluded  with  Mexico,  and  in 
18C8  a  naturalization  convention,  and  a  convoution  for  the  establish- 
ment of  a  claims  commission.  The  commission  was  duly  organized  in 
Washington.  Its  powers  were  extended  by  a  convention,  concluded 
Apiil  19,  1871,  aud  a  further  extension  was  authorized  by  a  conveution 
concluded  November  27,  1872." 


)ix.  J.  C   B.  Dftvift.  Notes,  *r 
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Tho  proceedings  of  the  Senate  on  tbe  Guadalupe  HidtUgo  treaty,  from 
wliicli  the  injunction  of  secrecy  has  been  removed,  arc  iu  Senate  Ex. 
Doc,  52,  30th  Coufr.,  l»l  sess.  Other  papers  relative  thereto  are  ia 
Honse  Ex.  J)oc8.  40,  50,  00,  09,  70,  .30rh  Coupr.,  Int  sess.  For  cowmuni- 
eatiou  of  the  Seeretary  of  State,  Mr.  Buchanan,  nnd  of  President  Polk, 
of  Felmiary  8, 1840,  as  to  negotiation  of  this  treaty,  see  House  Ex.  Doc. 
50,  301  h  Con-i.,  Ifd  sess. 

Mr.  Sutnuer,  on  July  14,  1870  (Senate  Uep.  201,  4lHt  Oonp.,2d  sess.), 
from  the  Couiiuittfe  on  Foreign  Relations,  to  whom  was  referred  the 
petition  of  Mr.  N.  P.  Trist,  for  compensation  for  diplomatic  services, 
made  a  report  from  which  the  following  passages  are  taken  : 

"The  services  of  Mr.  Trist  constitute  an  interesting  chapter  in  the  his- 
tory of  our  country.  As  negotiator  of  the  treaty  of  Guadalupe-Hidalgo, 
he  exercised  a  decisive  influence  in  terminating  the  war  with  Mexico, 
by  which  we  were  secured  in  the  hlessinjis  of  peace  and  in  the  posses- 
sion also  of  an  undisputed  title  to  Texas,  and  an  a<ldition  to  the  natiooal 
domain  equal  in  area  to  the  ]>resent  territory  of  Mexico,  and  includiug 
in  its  exi»ause  the  great  and  prosperous  State  of  California. 

'» Mr.  Trist,  while  chief  clerk  of  the  Stato  Departenent,and  iu  confiden- 
tial relations  with  Mr.  BiH'hanan,  the  Secretary  of  State,  was  selected 
aa  'commissioner  to  negotiate  and  conclude  a  settlement  of  existing 
diff*'reuces  and  a  lasting  tri-aty  of  peace'  with  Mexico.  On  the  lOth 
April,  1847,  he  left  Wasln'rtgton  and  proceeded  to  the  headquarters  of 
the  Army  of  the  United  States  in  Mrxico,  where  for  several  months  he 
labored  anxiously  to  ai-coniplish  the  oblect  of  his  important  mission. 
Kot  until  November,  1847,  was  the  first  great  point  reached.  This  waa 
the  appointment  of  a  ('ommission  on  the  part  of  the  Mexican  Govern- 
ment authorized  to  negotiate. 

'*  Meanwhile  at  Washington  there  was  a  spirit  hostile  to  negotiatioDj 
Mexico  was  not  suCiciently  humiliated.  In  the  midstof  his  negotiation, 
when  a  treaty  of  peace  was  almost  within  his  grasp,  on  the  ICth  Novem- 
ber, 1847,  Mr.  Trist  suddenly  received  a  letter  of  recall,  with  the  order 
to  return  home  by  the  first  safe  opportunity.  Alter  careful  deliberatiou, 
and  with  the  sure  conviction  that  if  his  etlbrts  were  thus  abruptly  ter- 
minated the  war  would  be  much  ])rolonged,  while  the  difliculties  of  ob- 
tainjng  another  Mexican  c<»mmission  would  be  increased,  he  concluded 
to  firoceed,  and  do  what  he  could  for  the  sake  of  i>eace..  The  Mexicans 
to  whom  he  comujunicaled  the  actual  contlition  of  afl'airs  united  with 
him,  and  a  treaty  was  signeil  on  the  2d  February,  1848,  at  Guailalupc- 
Uidalgo.  Mr.  Trist  remained  iu  Mexico  until  the  8fh  ot  Apiil,  1848,  in 
order  to  proU'ct  the  interests  of  the  United  States,  and  wouM  have  ro- 
maiued  longer  had  not  an  order  Ibr  his  arrest,  sent  from  Washington  to  | 
our  ujilitary  authorities,  com])elIfd  him  to  leave. 

'Mt  is  unilerstood  that  the  Presitlent,  on  the  arrival  of  the  treaty, 
proposed  to  suppress  it;  but,  unwilling  to  encounter  public  opinion, 
which  was  favorabh'  to  jieace,  he  cmnmunicated  it  to  the  Senate,  wden, 
with  certain  amendments,  it  was  ratitled  by  a  vot«of  38  yeaato  14  naya.] 
An<l  thus  the  war  with  Mexico  was  closed. 

*'The  commissioner  who  had  taken  such  great  re8j>onsibility  reached! 
Washington  on  his  ri'turu  in  .Itinc,  1848,  only  to  eu<-ount<T  the  ernniiy  I 
of  the  Administration  then  iu  ])ower.  IJis  mission  ha'l 
with  success  but  he  was  <lisgraced.  By  or(h*r  of  Prf 
pay  was  stopped  at  November  10,1.817 
maker,  rendere<l  after  that  date  was  lei 
out  honor.    31  r.  Tri.st  was  proud  and  senbiLivc    lii- 
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no  application  at  tliat  time  for  the  com  pen  sat  ion  lio  bad  earnetl,  and  to 
await  the  spontaneous  offer  of  it  nnless  conipelleti  by  actual  want." 
For  ProftideDt  Polk's  messago  ou  this  treaty  see  »Hj)ra,  $  130. 

]Mr.  Trist's  instnictions  wore  as  follows  : 

*•  Since  the  glorious  victory  of  Buena  Yista,  and  the  capture  of  Vej-a 
Cruz  and  the  Castle  of  San  J  nan  d'UIIoa  bj^  the  Ainenciin  arms,  it  is 
deemed  probable  that  the  Slexican  Government  may  be  willing  to  con- 
clude a  treaty  of  peace  with  the  United  States,  Without  any  certaiu 
information,  however,  as  to  its  dispositiou  the  President  would  not  feel 
justified  in  fippointiiig  pul>lic  commissioners  for  this  purpose,  and  in- 
viting it  to  do  the  same.  After  so  many  overtures,  rejected  by  Mexico, 
this  course  might  not  only  subject  the  United  States  to  the  indignity 
of  another  refusal,  but  might  in  the  end  prove  i>rejudicial  to  the  cause 
of  peace.  The  Mexican  Governuieut  might  thus  be  encouraged  in  the 
mistaken  opinion  which  it  probably  already  entertains,  respecting  the 
motives  which  have  actuated  the  I'resident  in  his  repeated  efforts  to 
(terminate  the  war. 

"  Ue  deems  it  proper^  notwithstanding,  to  send  to  the  headquarters 
of  the  Array  a  confidential  agent,  fully  acquainteil  with  the  views  of 
this  Government,  and  cUdhed  with  full  powets  to  conclude  u  treaty  of 
t»cace  with  the  Mexican  Government,  should  it  be  so  iocliucd.  In  this 
manner  he  will  be  enabled  to  take  advantage,  at  the  propitious  mo- 
ment, of  any  favorable  circumstances  which  might  disi»ose  that  Gov- 
ertiment  to  peace. 

"The  President,  therefore,  having  full  confidence  in  your  abilily, 
patriotism,  and  integrity,  Las  selected  you  as  a  commissioner  to  tho 
United  Mexican  ^States,  to  discharge  the  duties  of  this  important  mis- 
sion." 

A  notice  of  the  negotiations  which  ]rrecedcd  the  treaty  of  Guadalupe- 
Hidalgo,  is  given  in  an  appendix  to  Mr.  Sumner's  report. 

Mr.  Trist  Kit  Washington  (where  he  was  chief  clerk  in  the  Depart- 
ment of  State)  on  April  16,  1847.  He  reached  Vera  Cruz  on  May  C. 
According  to  ihe  statenieiit  given  in  Mr.  Sumuer's  report,  Mr.  Trist  on 
November  IG,  1847,  received  the  following  letter  of  recall,  dated  Octo- 
ber 6: 

*' They,  the  Mexican  Government,  must  attribute  our  liberality  to 
fear,  or  they  must  take  courage  from  our  supposed  political  divisions. 
Some  such  cause  is  necessary  to  account  for  their  strange  iutatuation. 
In  this  state  of  affairs,  the  President,  helieving  that  your  continued  pren- 
ence  icith  the  Army  can  be  productive  of  no  goody  but  may  do  much  harm 
by  encouraging  the  delusive  hopes  and  faUe  impressions  of  the  Jffximn*, 
has  directed  me  to  recall  you  from  your  mission,  and  instruct  you  to 
return  to  the  United  States  by  the  first  safe  opportunity." 

The  statement  annexed  to  Mr.  Suuiner's  report  thus  continues : 
"Thus  situated,  Mr.  Trist  did,  nevertheless,  forthwith  enter  upon  a 
a  course  of  strict  conformity  with  his  recall.     In  his  dispatch,  acknowl- 
edging the  simultaneous  receipt  of  the  recall,  and  its  reiteration  under 
dates  October  G  and  25,  he  says : 

"  '  My  first  thought  was  immediately  to  address  a  note  to  the  Mexican 
Government,  advising  them  of  the  inutility  of  pursuing  their  intention  to 
appoint  commissioners  to  meet  me.  Ou  reflection,  however,  the  depress- 
JDg  infiuence  which  this  would  exorcise  upon  the  peace  party,  and  the 
exhilaration  which  it  would  produce  among  the  opposition,  being  but 
too  manifest,  I  determined  to  i»ostpone  making  this  communicatiou  offi- 
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cially,  aud  meanwhile  privately  to  advise  tbe  leuihug  men  of  the.  party, 
here  and  at  Qiieretaro,  of  the  instruct  ions  whieh  1  had  received.'  •  •  • 
"That  *  first  safe  opportunity,'  by  which  Mr.  Trist  was  thus  ordered  to 
return,  did  not  occur  until  the  10th  dny  of  Deeenibfr.  When  tbc  order 
reached  him,  (November  IC,  1847),  it  wan  expected  that  an  army  train 
for  Vera  Cniz  wonld  Icuvo  tJje  city  of  Mexico  about  the  end  of  that 
month.  Owinrj^  however,  to  the  unexpected  detention  at  that  port  of  a 
train  which  had  heen  sent  there  for  supplies,  the  dej)!irture  of  the  ono 
with  which  Mr.  Trist  had  prepared  to  leave  was  postponed,  first,  to  the 
4th  of  December,  and  then  to  the  10th.  On  this  day  the  train  started. 
Mr.  Trist,  however,  did  not  go  with  it.  Uad  it  been  delayed  no  later 
than  the  4th,  in  such  case  his  return  jonrncy  would  have  begun  on  the 
morniui:  of  that  day." 

Mr.  Trist,  on  December  G,  sent  the  following  dispatch  to  the  Seen.'*- 
tary  of  State: 

''IJeferring  to  my  previous  dispatches  in  regard  to  the  political  state 
of  this  country,  ami  to  the  inclosed  copy  of  a  confidential  letter,  under 
date  the  4th  instaut,  to  a  frieuil  at  (iueretaro,  to  whose  able  and  inde- 
fatigable CO  operation  in  the  discharge  of  the  trust  committed  to  me  I 
have,  from  the  very  outset,  been  greatly  indebted,  I  will  here  enter  at 
greater  length  into  the  considerations  by  w  hich  I  have  been  brought  to 
a  resolve  so  fraught  with  responsibility' to  njyselfj  whilst,  on  the  other 
hand,  the  circumstances  under  which  it  is  taken  are  such  as  to  leave 
the  Government  at  periect  liberty  to  disavow  my  x>roceeding,  shoidd  it 
be  deemed  disadvantageous  to  our  country." 

**The  frieud  at  Queretaro,  '  to  whose  able  aud  indefatigable  co-opera- 
tiou'Mr.  Tiist  so  acknowledged  his  deep  obligatious/'' continues  the 
statement  in  Mr.  Sumner's  report,  '*  was  Mr.  E<lward  Tborntofi,  at  Ihat 
time,  owing  to  the  retirement  of  the  British  minister  from  ill  luultb,  left 
in  charge  of  the  British  legation  in  .Mexico.  The  same  gentleman  ia 
now  the  representative  of  his  sovereign  to  our  Government. 

**Tbe  resolve  so  formed  by  the  ex  eommisaionerof  the  Unit«'d  States 
was  to  this  elTect :  Should  the  Mexican  Government  be  willing,  he  wonld 
take  upon  himself  to  engage  with  itspleuipotentiaries  in  the  work  which 
had  been  so  unexpectedly  prevented  by  his  recall.  All  such  action  on 
his  |)art  would,  of  course,  be  devoid  of  validity  and  of  all  binding  forc« 
ujmu  our  Government,  I<"evertheless,  should  the  negotiation  resnltin 
their  agreeing  upon  the  terms  of  a  treaty,  such  treaty  would  secure  to 
the  cause  of  peace  the  chance  of  its  adoption  by  the  Government  of  the 
Uui ted  States,  upon  its  being  presented  with  the  oplinu  so  to  put  ati 
em  I  to  the  war. 

"The  attempt  so  ventured  u|k)U  was  crowned  with  succe««.  His  pro- 
posal was  atjcepted  by  the  ISIexican  Government.  The  pli  •'« 
who,  just  before  his  recall  arrived,  had  been  selected  to  n  le 
commissioned.  They  at  once  went  to  work,  and  the  work  wiu*,  piicd  so 
diligently  that  in  about  six  weeks'  time  from  their  first  r*  Linlar  cnnfor- 
euco  their  tank  was  bronghr  to  its  desired  end  by  th(                             1  i- 

kipe  Uidalgo,  on  the  2d  of  February,  184S,  of  the  doi ..   -  mi 

of  a  treaty,  which  was  immediately  ecnt  to  the  Secretary  of  State  at 
Washington. 

**Kvery  possible  provision  having  been  ma«lc  for  . 
suice,  it  reached  it.s  destination  in  sir'     ■  ■  • 

tare — the  quickest  lime  ever  made  i 
two  Ue[)ublic« — the  bearer  t>eiug  James  l*.  i  reauer 
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of  MaryLmd,  and  tbe  ooly  man  who  luwi  been  in  any  way  instrumental 
in  determining  Mr.  Trist  to  make  the  attempt  of  wliich  that  tlociiment 
was  the  result. 

"Ou  thts  i'otd  of  February,  1848,  some  days  after  its  arrival  at  Wash- 
ington, the  doemneiit  received  from  Mr.  Trist  was  commuuieated  by  the 
PreKtdent  to  the  tienate,  with  a  oiessago,  bearing;  date  the  day  previons 
(February  22),  beginning  thus: 

'*'!  lay, before  the  Senate,  lor  their  consideration  andadviee  as  to  its 
ratification,  a  treaty  of  peace,  Irieudship,  limits,  and  settlement,  signed 
at  the  city  of  OuadalupeHidalgoon  the  2d  day  of  February,  1848,  by 
N.  P.  Trist»  on  the  part  of  the  United  States,  and  by  plenipotentiaries 
appointed  for  that  purpose  on  the  part  of  the  Mexican  Government.' 

'*  By  the  Executive  action  so  talien  upon  the  document, the  invalidity 
of  that  ill  which  it  ori<;;iuated  was  cured,  and  it  became  transmitted  into 
a  genuine  treaty,  so  far  as  tlic  President's  sole  authority  was  competent 
to  impart  this  character  to  it. 

"A  week  later,  on  the  21)th  of  the  same  month,  in  another  message  to 
the  Senate,  the  I'Tesitlent  t<»ok  occasion  to  explain  that  his  first  message 
was  intended  to  be  umlerstood  as  ])ositively  ncommendinff  the  treaty  for 
adoption— the  words  upon  this  point  in  the  secoml  message  being: 

*''!  considered  it  to  be  my  solemn  duty  to  the  country,  unintluenccd 
by  the  exceptionable  condnct  of  Mr.  Trist,  to  submit  the  treaty  to  the 
Senate  with  a  recommendation  that  it  be  i-atilied  with  the  moditications 
suggested.* 

''Incorporated  with  this  express  recommendation  are  the  President's 
reasons  for  consi<lering  it  his  solemn  duty  to  make  it;  among  which 
assigned  reasons  is  his  belief,  'that,  if  ike  present  treaty  be  rcjevtcU^  the 
war  iciU probably  be  continued,  at  a  great  expense  of  life  and  treasure, 
for  an  indefinite  period.^ 

"After  thoroiigh  discussion  by  the  Senate,  e.\ tending  from  February 
23  to  March  10,  in  which  it  underwent  various  mcKMfications,  its  ratifi- 
cation was  advised  and  consented  to  by  a  vote  of  38  yeas  to  14  nays." 

The  position  in  respect  to  negotiation  and  ratification  by  Mexico  was 
not  unlike  the  subsequent  position  of  h^ance  after  the  Franco  CJerman 
war.  The  dilliculty  was  not  so  much  in  settling  the  terms  of  j>euce  as 
in  tiiidiug  ir>  the  conquered  country  a  stable  government  with  whom 
these  terms  could  be  settled. 

Mr.  Trist,  in  his  dispatch  of  February  2, 1848,  transmitting  the  treaty, 
thus  notices  this  question  : 

"  With  respect  to  the  ratification  of  the  treaty,  I  believe  the  chances 
to  be  very  greatly  in  its  favor.  •  •  •  The  elections  are  yet  to  be 
held  in  the  States  of  Vera  Cruz  and  Pucbla.  In  the  former  the  puron 
(war  party;  never  had  any  strength  whatever;  in  the  latter  not  cnongh 
to  counteract  a  vigorous  and  concerted  etl'ort  on  the  part  of  the  moder- 
adoH.  These  elections  wdl  pow  speedily  take  place,  under  the  arrange- 
ments for  facilitating  them  which  will  he  entennl  into  in  pursuance  of 
(be  second  article  of  the  treaty  (inserted  tcitfi  a  sprcial  I'ieio  to  thitt  ob- 
ject); and  the  rctsult  will,  according  to  eccry  probability^  give  to  tits  peace 
party  in  Congress  a  preponderance  io  decided  eta  to  in^iure  Hit  prompt  ratifi- 
cation.''^ 

''Ten  days  later  his  dispatch  No.  20,  February  12, 1848,  transmitting 
the  maps  referred  to  in  the  fifth  article  of  the  treaty,  closes  with  these 
words : 

"  'I  take  great  pleasure  in  st;iting  that  the  probabilities  of  the  ratifi- 
cation of  the  treaty  by  Mexico,  vrhich  were  previously  very  good,  have 
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l/cen  growing  stronger  and  stronger  every  hour  for  Hcvtral  dayti  patity  and 
that  tirero  is  good  reason  to  bolieve  that  it  may  take  placo  within  two 
months  of  this  date. 

•^  'In  the  accompauvini,':  Monitor  Kepublicano  of  the  lltb  instant  will 
be  found  thci  circular  of  the  minister  of  relations  to  the  governors  of 
States  informing  them  of  the  signature  of  the  treat3\' 

** These  anticipations  of  iMr.  Trist,  both  as  to  the  results  of  the  election 
in  augmenting  the  preponderance  alreiMly  acquired  by  the  peace  party 
in  Congress,  and  as  to  the  use  whicli  would  be  made  of  this  preponder- 
ance, were  soon  veiified  to  the  very  letter,  ami  far  beyond  it. 

"  Intelligence  reaching  Mexico  that  the  Senate  of  the  United  States 
were  engaged  in  making  amendments  to  the  treaty,  all  action  of  the 
Mexican  (lovernment  in  regard  to  its  ratification  was  susinuided  nntil 
the  amendments  so  mudo  should  become  known.  They  became  so  offi- 
cially by  the  letter  of  the  Secretary  of  State  of  the  United  States,  March 
18,  to  the  minister  of  relations.  Upon  its  receipt  by  him,  the  treaty,  as 
ratified  by  the  Government  of  the  United  States,  with  the  amendments 
ofonr  Senate,  was  laid  before  the  Mexican  Congress,  both  houses  of 
whicli  must  advise  and  consent  to  a  treaty  before  it  can  be  ratified. 
First  taken  up  in  the  Chamber  of  Deputies,  it  was  adopted  there  by  a 
large  majority;  then  in  the  Senate,  it  passed  that  body  by  a  vote  of  33 
yeas  to  5  nays." 

8cD.  Rep.  2C1»  41  Cotig.,  2d  seas. 

The  antecedentH  and  efifect  of  the  treaty  of  Guadelupe-IIidalgo  are 

tliscnssed  in  2  Lawrence  corn,  sur  droit  int.,  .'^S. 

The  8th  section  of  the  treaty  of  Guadalupe- Hidalgo,  guaranteeiog 
titles,  &c.,  had  reference  to  the  territory  acquired  by  the  United  States 
by  that  treaty,  and  did  not  refer  to  Texas. 

McEiiiuoy  v.  Saviego,  Ittllow.,  23.'».     See  ftirtbcr,  »upm,  ^  4, 

The  United  States  have  nevor  sought  by  their  legislation  to  evade 
the  obligation  devolved  upon  them  by  the  treaty  of  Guadalupe-Hidalgo 
to  protect  the  riglits  of  property  of  the  inhabitants  of  the  cedetl  terri- 
tory or  to  discharge  it  in  a  narrow  and  illiberal  manner.  They  have 
directed  their  tribunals,  in  passing  upon  therightsof  the  inhabitants,  to 
bo  governed  by  the  stipulations  of  the  treaty,  the  law  of  nations,  the 
laws,  usages,  and  customs  of  the  former  Goverinncnt,  the  principles  uf 
equity*,  and  the  decisions  of  the  Supreme  Court,  so  far  as  they  are  ap- 
plicable. 

U.  S.  r.  Augalaola,  I  Wall.,  352. 

The  cession  of  California  to  the  United  States  did  not  impair  the 
rights*  of  private  [>roperty.    These  rights  were  consecrated  by  the  Uw 
of  nations  and  pn)tected  by  the  treaty  of  Gnadalupe-Bidalgo. 
IT.  8.  c.  Morano.  1  Wall.,  400. 

Article  7  of  the  treaty  of  1848  between  the  United  States  and  Mexico 
Htipulatetl  that  the  navigation  of  the  river  Bravo  (otlierwise  called  the 
Uio  Gniude)  shoidd  be  (rw  and  common  to  the  citizens  of  both  countrioe, 
•emiption  by  either  without  the  consent  of  the  other,  even 
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for  tbo  purpose  of  improving  tlio  navigation.  Nt  tbiug  sliort  of  an  ex- 
press Lk'daration  bj  the  Execntivo  would  warrant  a  court  hi  ascribinff 
to  thii  Government  an  intention  to  blockade  sucli  a  river  in  time  of  peace 
between  tbe  two  Republics. 

The  Potorhoff,  6  Wall,  Ol. 

The  treaty  of  Guadalupe- Hidalgo  between  tbo  United  States  and 
Mexico  makes  no  distinction,  in  tlie  protection  it  provides,  between  tbo 
property  of  individuals  and  tbo  property  beld  by  towna  under  tbe  Mex- 
ican Government. 

TowDBcml  r.  Orvoley,  5  Wall.,  ^26. 

The  protection  wbicli  by  tbe  treaty  of  Guadalnpc-IIidalgo  the  United 
States  promised  to  Mexican  grantees  cxtcnde<l  to  rigbta  which  they 
then  held, 

Henshaw  c.  Biuaell,  18  Wall,,  204. 

As  to  extension  ol  juridic»l  right »,  80«  Atoclia  *.  U.  S.,  8  C.  CIa.»427. 

Under  the  Mcsilla  treaty  seven  milUona  of  dollars  were  to  bo  paid 
on  exchange  of  ratifications,  and  three  milliors  when  the  new  boundary 
lino  was  established. 

7  Op.,  582,  CoabiDg,  1855. 

The  question  whether  the  United  States  will  pay,  according  to  their 
original  tenor,  drafis  ilrawn  by  the  Mexican  Govermueiit,  under  the 
Alesilla  convention,  or  suspend  the  payment  at  the  sul)sequeufc  request 
of  that  Government,  is  matter  of  political,  not  of  legal,  deterraination. 

7  Op.,  599,  Cuahing,  1855. 

The  treaty  questions  concerning  intervention  in  Mexico  are  discussed, 
supra^  §  58. 

Ab  to  treaty  giving  equal  priviloges  as  to  real  eetato,  sco  infra,  ^  234. 
Ab  to  treaty  with  Mexico  in  rea}>eot  to  citizenship,  see  infra,  $  1B9. 
As  t^  violation  of  treaty  duties  by  Mexico,  nee  infra,  $  *i:iO, 

(18)  NXTmCRLANDS. 

It  seems  there  is  no  treaty  stipnlation  between  Hie  United  States  and 
the  Netherlands  on  the  subject  of  the  rights  by  inheritance  of  the  chil- 
dren of  a  deceased  child  of  a  Netherlander  dying  intestate  in  the  United 
,  States.    Article  C  of  the  treaty  of  1782  relates  only  to  personalty. 

12  Op.,  5,  Stanbery,  1866.    See,  aa  to  abrogation  of  treaty  of  1782,  •iij>ro,  ^  137a. 

The  history  of  the  negotiations  with  the  Netherlands  prior  to  tbe 
radoption  of  the  Constitution  of  the  United  States  is  given  in  Mr.  J.  0. 
iBaiicroft's  Notes  to  the  Treaties  of  the  United  SLitcs. 


Ar  to  N«tb«rlaai1a  tipoliatiotiH,  sco  iHfra^  ^  229. 
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Hy  loiiK  usagu  it  in  Kiibjvct  to  Homo  restrictions  impoHed  by  uatious 
tliniiiijh  wliOHO  territories  tlu'so  navigable  rivers  pass.  This  right,  bow- 
r.vr.r,  to  roKtnrt  or  reK«ili^tc  fiommerce,  carried  to  its  utmost  extent, 
<locH  not  give  the  powor  to  exclude  such  rivers  from  the  common  use  of 
uiitiouifi." 

M88.  Inat.,  nra/.U. 

Prewldeut  Pierce,  in  hiw  first  imnnal  message,  December,  1853,  said, 

MpmUing  of  tUo  oh.stnictive  polify  of  Brazil  in  this  relation: 

"Our  miiitater  at  iJriizil  is  instructed  to  obt^siin  a  relaxation  of  that 
pi)li<ty,  and  to  use  his  efforts  to  induce  the  Braziliau  Government  to 
open  tot'oiiunnii  usi',  iiiuler  proper  safeguards,  this  great  natural  high- 
way l\»r  intcniutioual  trade." 

()u  January  4,  IH.'Jl,  the  Peruvian  Government,  succumbing  to  Brazil, 
Inancd  ti  doeree  giving  Brazil  exclusive  privileges  in  the  navigation  of 
llie  .\niMzon.  On  l><'coniber  {I,  18G.J,  the  treaty  of  1S51,  in  accordance 
with  a  nt»tice  given  a  y«'ar  pix^vioiis,  in  conformity  with  its  40th  article, 
waN  tt'rminatcil.  This  rausctl  a  temporary  cessation  of  all  treaty  rela- 
tions bolVMTM  tho  Unift'd  States  and  Peru.  With  Bolivia  (see  «Mpra, 
§  -it)),  a  treaty  was  ajirred  on  in  1858  (signed  May  13,  1858,  ratiticatious 
excliangiMl  Novonibcr  1>,  18(H*,  proclaimed  January  8,1803),  in  which 
uriiclos  *Jd  and  «'7  are  as  lullows  : 

AtJT.  XXVI.  ''In  atr«mlani'e  with  fixe<l  principles  of  interuational 
lrtw»  Bolivia  rt*gards  the  rivers  Amazon  and  La  Plata,  with  their  tribo- 
turiesi,  ns  highways  or  channels  opened  by  nature  for  the  commerce  of 
nil  nations.  In  virtue  of  which,  and  desirous  of  promoting  an  exchange 
Of  jmHluctious  thn.>u^h  thi^sc  channels,  she  will  permit,  and  invites, 
commoivlal  vessels  of  all  descriptions  of  the  Unit«*d  States,  and  of  all 
other  nations  of  the  world,  to  navigate  freely  in  any  part  of  their  courses 
which  ]vrtain  to  her,  aswnding  those  rivers  to  Bolivian  jwrts,  and  de- 
^eendiug  then>fr»»m  to  the  m^ean,  Kubjeot  only  to  the  conditions  estab- 
IUIhhI  bv  !  >ned,  or  which  maybe 

miicHt>?'(^^  i  not  iuoousistent  with 

As  t  vcmelB  or  tbe  UDilBd 

8l«tc«  vmccing  the  kk>Uvian  tn butanes  of  tiie  AuajDOo  or  L*  PIfttm 

uliall  liavo  thr  rich?  !<«  twif   un  nr  r«^ri>*n>Ct,  ID  vliate  OT  ID  pwti  ^iMWli 

a«'  >  tiADsfer  their  cargoes  to  thcai 

«u...  -  ^ndthcj  shall  no!  pajdotioa 

ofa^N  snla^BorlbrtfceBaflhiBHy 

f0t  Mu^  Liivti  iu«-t  iii.««  iLiKxmii^-r'  it.'!  IMS  lo  the  ooBrtnMnott  9i 
aaid  v 


>«^  or  other  Tenbb  or  the  (Jaitod  ai»bBt, 

i«8  of  the  AMwn  or  La  Pfaita,  8hdi  ha 

n  eoMMroe  aad  att^^tm  CO  the  pi 

rakti»n  ma  tha  r 

^    liiciiMior^ 

of  the< 
^    be  ptwri«Ma^i 
ixxtian  iMWCSMCBi,  hy  am 

^  7  rNCT.  MMtmJ  the 
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merchant  vessels  of  all  nsitionalitics ;  aud  on  December  17, 18C8,  a  decree 
was  issued  by  the  President  of  Peru  to  the  same  cfifect. 

Soe  Lawrence's  Wbeaton  (od.  1803),  notes  GGS-iMiTi ;  Peruvian  Treatiea,  Liina- 
187C;  7  Ovi<5do,  105-134  ;  cited  by  Mr.  Schujler'a  Am.  Diplom.,  344  ;  Engol, 
hftrt,  tilt  Rfgime  des  flcuves,  1870 j  Maury  on  Navigation  of  tbo  Amazon, 
Hotiao  Mis.  Doe.  25,  33*1  Coag.,  Ist  seas.  ;  Kevuo  de  droit  iat.,  1886,  No. 2, 
159;  Caratbeodoiy,  du  droit  int.  concernant  loa  grands  coure  d'can,  18C1; 
Fiore,  droit  int.  (1885),  f  761.    See  also  diatiactions  taken,  «vj>ra,  $  40. 

Under  the  treiity  of  1851  with  Peru  the  United  States  arc  not  bound 
to  pay  a  consul  of  tlie  Peruvian  Government  the  value  of  proiJC.rty  be- 
longing to  a  deceased  Peruvian,  on  whose  estate  the  consul  was  entitled 
to  administer,  which  may  have  been  unjustly  detained  and  aduiinistered 
by  a  local  public  administrator. 
9  0i>.,a«3,  Dlaclf,  18;)9. 

An  award  under  the  convention  with  Peru  of  1803  **  payable  in  cur- 
rent mouoy  of  the  United  States,"  may  legally  be  paid  iti  Troaanrj'  notea 
or  in  specie. 

11  Op.,  52,  Bales,  ISM, 

Questions  concerning  intorveutiou  in  Peru  are  discussed,  supra,  §  50. 

**The  uudersigued,  minister  residuut  of  Peru,  has  the  honor  lo  inform 
his  excellency  the  Secrelary  of  Stale  of  the  United  States,  that  he 
has  received  orders  from  his  Government  to  notify  that  of  the  United 
States  that  that  of  Pern,  iu  use  of  the  authority  whidi  the  first  para* 
graph  of  article  forty  of  the  treaty  of  friendship,  commerce,  and  naviga- 
tion concedes  to  it»  concluded  at  Lima,  on  the  l^Gth  day  of  July,  1851, 
and  the  ratilicatious  of  which  w^erc  exchanged  at  Wasliington  on  the 
IGth  of  July,  1852,  declares  that  the  said  treaty  shall  altogether  cease 
and  determine  on  the  exinration  of  one  year  from  the  present  notice. 

"  The  undersigned  has  also  received  from  his  Government  the  express 
order  to  make  known  to  that  of  his  excellemw  tlic  Secretary  of  Stato 
of  the  United  Slates,  that  this  measure  does  not  in  any  manner  involve 
the  intention  of  interrupting  the  cordial  relutiims  which  exist  between 
the  two  countries,  its  jynrposo  being  to  restore  to  them  their  fuU  liberty, 
either  to  declare  this  treaty  in  force,  or  to  negotiate  another  which  may 
be  moi-e  advantageous  to  the  interests  of  both  nations." 

Mr.  B&rreda,  nilniaterof  Pern,  to  Mr.  Seward,  Sec.  of  State, Dec.  9, 18fi2.  MS8, 
Nott'8.  Poro. 

"  The  undersigned,  Secretary  of  State  of  the  United  States,  ba«  the 
honor  to  acknowledge  the  receipt  of  the  note  of  SeSor  F.  L.  Darreda, 
minister  resident  of  tlic  Republic  of  Peru,  of  the  9th  instant,  in  which, 
pursuant  to  instructions  received  from  his  Government,  notice  is  given 
of  its  intention  to  terminate  ami  conclude  the  treaty  of  26  July,  1851, 
between  the  United  States  and  Peru,  within  one  year  from  the  date  of 
this  notification,  which  is  not  intended  as  an  indication  of  any  disi)Osi- 
tion  on  the  part  of  Peru  to  interrui>t  the  cordial  relations  now  existing, 
bnt  merely  to  leave  the  two  Goverumenta  at  liberty  cither  to  declare 
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tlio  contiuuuncu  of  tliu  prescMit  treaty,  or  to  negotiate  auotber  more  con- 
tliH.ivo  to  mutual  interests. 

"Tlio  UovoniriH'iit  ot  tint  United  States  ciiQuot  bnt  bo  gratilied  that 
tUat  of  Pern  lia«  taken  tbi.s  step,  in  order  lliat  it  may  be  free  to  enter 
into  rouventioiial  stipulations  of  tLe  most  liberal  eljaracler,  if  it  should 
bo  found  more  e.xpedieiil  Co  franje  a  uew  than  to  continue  iu  force  the 
|0.\l»tln^  treaty  ;  lie,  Iberefore,  contents  himself  with  aeknowledgiug  the 
receipt  of  this  ollieial  notilication,  assuring  Mr.  Barreda  that  the  Got- 
ernment  of  the  United  States  will  promptly  respond  to  the  liberal  and 
euU^htened  intentions  of  Peru  in  the  adoption  of  such  measures  as  may  j 
be  tleemed  most  productive  of  those  cordial  relations  which  it  is  equally] 
the  interest  as  it  is  undoubtedly  the  object  of  both  to  maintain." 

Mr.  S«nvanl,  Soc.  of  Stato,  to  Mr.  Borreila,  Doc.  15, 18GS.    MS8.  KotcB,  Pera; 

quoted  la  Mr.  J.  C.  B.  Dav>»,  Notea,  Ac. 
At  to  reTUTian  vrmtcxik,  soo  $ufra,  $>  30. 

(21)  rORTUGAL. 

§  168. 

Tbe  aeoond  %XtkAt  of  the  treaty  with  Portugal  of  August  20,  l&iO^\ 
did  t)ot  re«trk't  either  party  from  laying  discriminatiDg  duties  on 
chandise  not  tht»  growth  or  production  of  the  nation  of  the  n 
carrying  the  s;»roo  iuto  the  i>ort  of  the  other  nation. 
aiafiold  V.  M-iniott,  to  riatr.,  146. 


(Si)  RCSSIA. 

§159. 

Presideut  Mooroe^  comoiimicating  to  the  Senate  i 

ffr-^-'^n  (nf  Dvo«mber  15»  1S24,  is  contained  in  Senate  Doc.  yo.  SSlA 
,1  Um  "d  «c«ss.,  5  Am.  St.  Pap.  (For.  Kel.),  4J2.     In  this  cor«] 

rv>i><'D<  st-uiv  the  u^^iwctire  titles  of  Knsisia  and  of  Great  Britain  to  i  ~ 
northwi^st  (Hvvs;  of  N'ortb  America  are  diaoBBed. 

T1  Apnl  6, 1834  (eoBdodad  April  5-17),  iagrPMJ 

Hon  a  (>NiC.»9dae8S.;  5  Am.  St.  Fap.  (For.  BcLy.  f 

M«Hlaial«ML«c»10atia*B«eteaMi.I71;  1  Bmto^^TkiftjTo 

Am  ta  BiMiftal^  wdM  la  SwlBarwAecA  PmUc^  cm  Mpta^  y  3ft(  aad  mm  : 

A»  to  twty  atwa  ta  ii  W«i^»aa  rhIiaaAif  >  w»  Mr. 
Ufy  9,  ua.  ^Ml«l  a^M,  I  5S;  alM  Mk. 
Jaa#Hia8m»awil»;«a*P>t^ILa,g^LBB>c,«.i^^|] 


**TV»  cooTvttUoo  with  Baaaia  vSD,  1  pwaat^  ke  vocr 
th«  aatioo.    It  coosiau  of  abt  artiela&    By  tha  ftiaft  U  ia 
that  t^  citfMtts  and  aat^fccCs  of  tbe  tvo  partiea  aball  aol  bo 
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in  navigating  the  gieat  Pacific  Ocoau  uor  in  lauding  on  the  coast  (at 
points  which  are  uot  already  occapiiMl)  for  the  purpose  of  commerce 
with  the  natives,  under  the  following  restrict  ions  :  Article  U.  That  the 
citizens  of  the  United  States  shall  not  laud  at  any  point  where  there  is 
a  Russian  establishment  without  permission  from  the  governor  or  com 
niandant,  reciprocated  as  to  Russians  in  our  favor.  3.  No  establish- 
ment shall  be  formed  by  citizens  of  llie  United  States,  nor  under  their 
authority,  on  the  northwest  coast  of  America,  nor  in  the  adjacent  isl- 
ands, north  of  54°  40'  north  latitude;  nor  by  Russians  south  of  that 
latitude,  4.  For  ten  years  from  the  sijjnature  of  the  treaty  the  vessels 
of  the  two  powers  and  of  their  citizens  and  subjects  may  reciprocally 
frequent,  without  impediment,  the  interior  seas,  gulfs,  harbors,  and 
creeks  on  the  coast  to  tish  and  trade  with  the  natives,  o.  From  this 
privilege  of  trade  are  excepted  spirituous  liquors,  arms,  swords,  powder, 
and  munitions  of  war  of  every  kind.  Both  ijowers  agree  to  give  effect 
to  this  provision,  it  bring  stipulated  that  the  vessels  of  neither  shall 
visit  or  detain  the  vessels  of  the  other,  by  the  seizure  of  merchandise  or 
any  measure  of  force,  which  may  be  engaged  in  this  commerce  j  the 
high  contracting  parties  reserving  to  themselves  the  right  to  lix  and 
inflict  the  penalties  on  any  breaches  of  the  article^  The  sixth  requires 
that  the  ratifications  be  exchanged  in  ten  months  from  its  signature. 

»'  IJy  this  convention  the  claim  to  the  '  mare  clansum'  is  given  uj),  a 
very  high  northern  latitude  is  established  for  our  boundary  with  Rus- 
sia,  and  our  trade  with  the  Indians  placed  for  ten  years  on  a  perfectly 
free  footing,  and  after  that  term  left  open  for  negotiation.  The  British 
Government  had,  at  our  suggestion,  agreed  to  treat  in  concert  witli  us 
on  both  tojiics,  the  navigation  and  boundaries,  including  the  trade  with 
the  Indians,  but  on  seeing  (hat  passage  in  the  message  which  discoun- 
tenanced the  idea  of  further  colonization  on  this  continent,  declined  it, 
on  the  i)resuniption  that  it  wouhl  give  offense  to  Russia,  a  reason  which 
was  comraunieated  by  Mr.  Bagot  to  the  Russian  Government  and  also 
to  Mr.  Middteton.  By  entering  into  the  negotiation  with  us  singly,  aud 
conceding  to  us  these  points,  especially  that  relating  to  navigation,  the 
Emperor  has  shown  great  respect  for  the  United  States.  England  will, 
of  course,  have  a  similar  stipulation  in  favor  of  the  free  navigation  of 
the  Pacific,  but  we  shall  have  the  credit  of  having  taken  the  lead  in 
the  affair.  I  think,  also,  that  the  event  derives  additional  importance 
from  the  consideration  that  the  treaty  has  been  concluded  eincd  the 
receipt  at  Petersburg  of  the  message  at  the  opening  of  the  lastsessiou 
of  Congress,  which  expressed  sentiments  in  regard  to  our  principles 
and  hemisphere  adverse  to  those  entertained  by  the  holy  alliance." 

President  Monroo  to  Mr.  MailisoOj  Ang,  3,  lBi4,    Marliaon  MSS.,  D*>>pt.  of  Stato. 

**From  the  commencement  of  their  intercourse  with  Russia,  the  United 
States  have  specifically  aud  prominently  had  in  view: 
*'l.  The  negotiation  of  a  treaty  or  convention  of  commerce  and  uavi- 
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gatioD  upon  iboso  principles  of  liberal  reciprotjity  which  we  have  becD 
80  anxious  to  establisli  with  all  other  nations;  and 

*'2.  The  eslal>li«limciit,  by  simihir  conveutioaal  stipulations,  of  rules 
for  regulating  tlie  rights  of  the  respective  parties,  in  the  following  rela- 
tions : 

"First,  where  the  one  is  at  war  and  the  other  neatral; 

"Secondly,  where  both  are  at  war  with  the  same  power ; 

"Thirdly,  where  they  are  unfortunately  at  war  with  each  other. 

"For  a  considerable  time  our  desire  in  regard  to  both  of  these  prin 
cipiil  point.s  was  frustrated  by  the  Russian  Government  uniformly  de- 
clining to  treat  upon  the  subjects  involved  in  them. 

"  The  main  points  here  adverted  to,  however,  were  not  necessarily 
conuectotl;  and  in  the  year  1832,  Mr.  Bucbanan,  who  arrived  at  St. 
Petersburg  in  the  month  of  Juno  of  that  year,  perceiviug  the  Kussiau 
Government  not  unlavorable  to  the  first  object  of  his  mission,  promptly 
entered  upon  the  negotiation  of  a  commercial  treaty,  with  a  degree  of 
zeal  and  ability  which  happily  crowned  his  efforts  with  success,  and 
finally  resulted  in  the  conclusion  of  a  treaty  of  commerce  and  naviga- 
tion between  the  United  States  and  Russia  on  the  181  h  December,  1832. 
The  treaty  was  ratilied  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  on  the  8th  April,  1833,  the  ratifications  were  ex- 
("banged  at  Washington  on  the  eleventh  day  of  May  following,  and  by 
this  instrument,  thus  finally  concluded,  the  tirst  principal  point  I  have 
alrt'iidy  adverted  to  may  be  considered  as  entirely  disposed  of,  and  as 
requiring  no  further  attention  on  your  part. 

"Mr. liuehanan  applied  himself  with  equal  promptitude  to  the  second 
point  of  his  mission;  but  the  Imperial  Government  declining  at  that 
lime  to  entertain  any  [iropositions  relative  to  the  conclusion  of  a  tre^ity 
upon  this  subject,  he  returned  with  tbe  leave  of  the  I'resident  to  the 
United  States.'^ 

Mr.  McLanc,  Sec.  of  State,  to  Mr.  Dtckerson,  Jauo  26,  1834.     MSS.  liist.,  Rus- 
sia. 

"  The  use  of  the  lands  on  which  stood  the  buildings,  once  allowed  to 
the  RussianAmericau  Company,  was  extinguished  by  the  treaty  of 
1867." 

14  Op.,  302,  Williftuia,  lti73. 

Although  article  G  of  the  treaty  with  Russia  of  1832  stipulated  that 
no  higher  duties  should  be  imposed  on  goods  imported  from  Russia  than 
on  like  arti<'Ies  imported  from  other  places,  if  Congress  Ims  imposed  a 
different  duty  uiwn  Russian  hemp,  the  law  must  be  enforced. 
Taylor  p.  Morton,  2  Carti*.  454. 


II 


It  being  providwl  by  article  G  of  the  treaty  between   the 
States  and  Russia,  of  1832,  that  no  liigher  duties  shall  be  imposed 
the  im|»ortation  into  the  UiijIchI  States  of  any  article  the  proiloce 
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mauufacture  of  Russia  than  arc  or  shall  bo  payable  on  the  like  article 
being  the  produce  or  maDufacture  of  auy  other  foreign  country,  and 
Congress  having,  by  section  1  of  act  1801  (12  Stat.,  2132),  imiiosed  a  duty 
ou  unmanufactured  Knssian  hemp  of  $40  per  ton,  und  on  niauila  and 
other  hemps  of  India  of  $25  per  ton,  such  legislation  is  a  deekiration  by 
Congress  that  such  provision  of  the  treaty  shall  no  longer  operate  as 
the  law  of  the  land  in  respect  lo  tho  duty  ou  utimannractured  Russia 
hemp. 

Rop«8  r.  Clinch,  8  Blatch.,  304. 

The  action  of  Senate  and  House  on  the  treaty  for  tho  purchase  of 
Alaska  is  detailed  stqym  §  131o.  For  a  history  of  the  negotiation  sec 
Scidmore's  Alaska,  201,^';    Dahciol't's  Ahuska.  rmf. 

"  Congress  (on  the  declaration  of  tho  armed  neutrality  of  1780)  did 
not  delay  to  send  a  minister  to  Russia,  for  the  armed  neutrality  presented 
an  admirable  occasion  of  attaukingEngland  in  a  vital  organ.  Another 
method  of  expressing  their  approbation  of  the  principles  of  thatcontVd- 
eracy  was,  also,  adopted.  We  copy  from  the  journal  of  Oftttber,  1780, 
tho  following  paragraph  :  Congress,  willing  to  testify  their  regards  tj 
the  rights  of  commerce,  and  their  respectfor  the  Sovereign  whohath  pro- 
posed, and  the  powers  who  have  approved  the  said  regulations,  'resolve 
that  the  board  of  admiralty  prepare  and  report  iostrnctious  for  the  com- 
manders of  armed  vessels  commissioned  by  the  United  States,  conform- 
able to  tbo  principles  contained  in  the  declaration  of  the  em[>ress  of  all 
tho  Unssias  on  the  rights  of  n«utral  vessels.'  Francis  Dana,  of  Mas- 
sachusetts, was  elected,  in  December,  1780,  minister  plenipotentiary  to 
the  court  of  St.  Ptitersbiirg;  he  was  authorized  ^to  accede  to  the  con- 
vention of  the  said  neutral  and  belligerent  powers  protectiog  the  freedom 
of  commerce  and  the  rights  of  nations,' and  to  propose  a  trVaty  of  amity 
and  commerce.  This  is  the  only  instance  in  the  history  of  the  country 
in  which  the  United  States  voJuuteered  themselves  a  [jarty  to  a  league 
of  sovereigns  in  Europe,  a  proceeding  that  in  cousequi'uce  of  t  he  ar- 
rangements that  have  succeeded  the  i)acilication  of  1815,  wnulil,  at  this 
day,  have  excited  an  intense  an<l  profound  interest." 
I  Lyiuatj's  DipluuKitcy  of  tlio  U.  S.,  4*24. 

But  "Mr.  Dana  having  passed  nearly  a  year  in  Russia,  never  having 
been  presented  at  court,  and  not  seeing  the  least  prosiiect  of  attaining 
a  single  object  of  his  mission,  loft  St.  Petersburg  in  August,  1783,  for 
tho  United  States.  It  was  a  long  interval  before  that  court  was  again 
visited  by  an  American  minister." 

Ihid.,  431. 

Mr.  Dana  not  having  been  recognized  by  the  Russian  court,  there  was 
no  opportunity  for  him  to  propose  to  accede  to  an  arme<l  neutrality. 
After  tbe  tn'aty  of  peace  with  Great  Britain,  however,  Congress  wius  not 
disposed  to  enter  into  any  alliances  which  might  disturb  that  peace.  The 
armed  neutrality  having  expired  with  the  general  pacification,  tho  United 
States  was  relieved  from  any  project  to  join  in  its  stipulations.  Bub 
when  the  United  Provinces  proposed  a  renewal  of  such  stipulations,  Con- 
gress resolved  that  •*  whereas  the  primary  object  of  the  resolution  of 
October  8,  17.S0,  and  of  the  commission  and  instructions  to  Mr.  Dana 
relative  to  tho  accession  of  the  United  States  to  the  neutral  confederacy, 
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iio  louger  can  operate;  aud  as  t\ui  Jiiie  interest  oftbcse  States  requii-es 
that  they  slioultl  be  sus  little  as  i)ossil>lc  entangled  in  the  polities  ami 
controversies  of  Enropean  nations,  ii.  is  inexpeilient  to  renew  the  said 
powers  either  to  Mr.  Dana  or  to  the  other  ministers  of  these  United  States 
in  Europe;  but  inaKmueli  as  the  liberal  jirineipleH  on  whieh  the  said  con- 
federacy was  established  are  conceived  to  bo,  in  jjeneral,  favorable  to 
the  interests  of  nations,  and  particularVy  to  those  of  the  United  States, 
and  onght  in  that  vie\Ti,  to  be  promoted  by  the  latter,  so  far  as  will  con- 
sist with  their  fundamental  policy,  resolved,  that  the  ministers  plenipo- 
tentiary of  these  United  States  in  negotiating  a  peace  bo.  and  they  are 
hereby,  instructed,  in  case  they  should  comprise  iu  the  definitive  treaty 
any  stipulations  amounting  to  a  recognition  of  the  rights  of  neutral 
nations,  to  avoid  accompanying  them  by  any  engagements  which  shall 
oblige  the  contracting  parties  to  support  these  stipulations  by  arms." 

**  As  you  have  truly  remarke<l,  sir,  Russia  was  one  of  the  first  jujwers 
to  bold  out  tho  band  of  fellowship  to  us  on  our  appearance  iu  the  family 
of  nations.  Chief  Justice  Dana  of  this  State  was  sent  us  miuiister  to 
Russia  iu  17S0,  and  John  Quincy  Adams,  then  a  lad  of  fourteen,  was 
ajipoiiited  by  Congress  his  }»rivate  secretary,  the  youngest  person  per- 
haps ever  aT>pointed  to  such  au  otlice  in  this  country.  •  •  •  Mr. 
Harris,  the  British  minister,  afterwards  Lord  Malmesbury,  succeeded 
in  preventing  the  immediate  recognition  of  Mr.  Dana  by  the  Empress 
Catherine,  but  the  moment  itconld  be  done  withoutoflenceto  Great  Brit- 
ain, that  is,  as  soon  as  the  treaty  of  17.S3  was  concluded,  she  recognized 
this  infant  llrpublic  with  cordiality.  •  •  •  During  the  war  of  1S1J2 
with  England,  Rus.sia  tendered  her  mediation  between  the  two  countries. 
It  was  not  accepted  by  Gieat  Britain,  Iml  theproposal  resulted  iu  a  direct 
negotiation  and  the  conclusion  of  tho  tn'uty  of  (jhent.  •  •  •  In  that 
remarkable  Icttcrof  Prince  Gortscbakoillthc  Uussian  ministcrfor  foreign 
afl'airs,  dated  lOtli  July,  1SI]1,  and  addressed  to  the  Russian  envoy  in 
this  country,  to  becomtuunicated  to  the  Secretary  of  State,  he  uses  this 
memorable  language :  *  In  spite  of  1  he  diversity  of  their  const  itutiona  and 
of  their  interests,  perhaiis,  even  because  of  their  diversity,  Providence 
seems  to  urge  the  United  States  to  draw  closer  the  traditional  bond,  as 
tho  basis  and  rertj  condition  of  their  political  existence.  In  any  event 
the  sacrilices  they  might  impose  uivon  theuiselves  to  maintain  it  (the 
Union,  then  threatened  by  secession)  are  not  to  be  compared  with  those 
which  dissolution  would  bring  after  it.  United,  they  i)crfect  each  othcrj 
separated  from  each  other,  they  are  paralyzed.' " 

Mr.  Evervtt'ft  aildre«8  ou  Jttoe  7,  lHij4,  ou  Ibe  rccopfiou  of  the  Rnssian  arlmirml. 
4  EverL-H'8  Or:ilions.61«ijr. 

"The  correspondence  which  was  transmitted  to  the  Senate  with  the 
convention  of  1824  may  be  found  in  volume  5  of  the  folio  edition  of  tbo 
Foreign  Kelations,  pages  43:i  to  471. 

'*  Russia,  (iveat  liritain,  and  the  United  States  were  each  claimants 
of  an  indefinite  coast  line  on  the  Pacific  south  of  latitude  50°.  Tho 
claims  of  Russia,  which  extended  to  tho  high  seas,  are  thus  stated  in 
John  Quincy  Adams's  instructioDs  to  Ilenry  Mid<llt'ton:  *The  preten- 
sions of  the  Imperial  Government  extend  to  an  exclusive  territorial 
jurisdi(!tion  tnun  the  forty  filth  degree  of  north  latitmle  on  tbo  Asiutie 
coast,  to  the  latitude  of  fifty  one  north  on  the  wc^tu  coast  of  the 
American  continent,  and  they  assume  the  right  of  interdietiug  the  nav- 
igation and  the  fishery  of  all  other  nations  to  the  extent  of  one  hnudrcd 
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miles  from  the  wLoIe  of  tbat  coast  The  United  States  oan  admit  no 
part  of  tlieso  clairas.  •  •  •  They  can  in  nowise  admit  the  right  of 
Russia  to  exclusive  territorial  possession  on  any  part  of  the  contiueni 
of  North  America  south  of  the  GCHh  degree  of  north  latitude.  They 
will  niaiiit-aiu  the  right  of  tlieir  citizens,  enjoyed  without  interruption 
since  the  establishment  of  their  iudepeudeuce,  of  free  trade  with  the 
original  natives  of  the  northwest  coast  throiighont  its  whole  extent.' 

♦*Tho  negotiatious  nnder  these  iDstruetious  were  delayed  under  the 
supposition  that  Great  Britain  would  take  part  in  them.  When  Mid- 
dleton  had  reason  to  suppose  that  separate  negotiatious  were  to  take 
place  between  Great  Britain  and  Russia,  ho  made  known  to  both  sides 
the  territorial  rights  of  the  United  States,  Soon  after  that  he  began  his 
negotiatious  with  Nessetrode.  At  the  first  interview  he  found  him  'as 
well  disposed  to  treat  with  us  as  ever.^  In  less  than  two  months  from 
the  begiuning  of  the  negotiations  the  convention  was  signed. 

''The  fourth  article  of  this  treaty  was  to  remain  in  force  for  ten  years. 
At  the  expiration  of  that  time  the  Kussian  minister  at  Washington 
gave  notice  to  the  Secretary  of  State  that  American  sea-captains  wero 
infringing  upon  what  Russia  regarded  aa  her  rights,  and  suggested  that 
*tbe  American  public  should  be  informed  of  the  actual  state  of  the  re- 
lations on  this  subject,'  adding  that  he  had  been  'ordered  to  invito  the 
Government  of  the  United  States  to  take  the  most  suitable  measures 
with  regard  to  it.' 

"Mr.  Forsyth  instructed  negotiations  to  bo  opened  at  St.  Petersburg 
for  the  purpose  of  an  indeOnite  extension  of  the  treaty ;  but  they  proved 
to  bo  fruitless.  Nesselri»de  closed  th<*m  by  saying  that  it  was  *■  impossi- 
ble for  tlie  lmi»eiial  Government  to  accede  to  the  proposition.  •  •  • 
The  renewal  of  the  fourth  article  could  hardly  contribute  to  extend,  in 
a  roeiprocally  nseful  manner,  the  commercial  relations  between  Itu^ssia 
and  the  United  States  of  America;  or,  by  consequence,  answer  the  con- 
stant solicitude  of  the  Imperial  Government  to  cement  more  and  more, 
and  in  a  mutual  interest,  the  friendly  intelligence  which  it  is  always 
happy  to  cultivate  with  the  Government  of  the  Union.* 

** These  questions  were  set  at  rest  by  the  cession  of  Alaska.  The 
treaty  was  communicated  to  Congress  on  the  0th  of  July,  1867,  with  a 
request  for  necessary  legislation.  The  steps  taken  in  the  actual  trans- 
fer of  the  ceded  territory  are  set  forth  in  the  Presi<lent's  message  of  Jan- 
uary 27,  1808.  A  copy  of  the  treaty  of  cession,  and  of  the  correspond- 
ence relating  to  it,  and  other  correspondence,  with  Mntbrmation  in  rela- 
tion to  Russian  America,'  including  Mr.  Sumncr"'s  speech,  was  commu- 
nicated to  the  House  on  the  17th  of  February,  180S. 

'♦The  subject  of  the  appro[>riation  to  carry  out  this  treaty  was  dis- 
cussed at  length  in  the  House.  The  chairman  of  the  Committee  on 
Foreign  Aifairs  reported  in  favor  of  it.  The  act  was  at  last  passed  on 
the  27th  of  July.  JSupra,  §  13Ia. 

Mr.  J.  C.  B.  Duvia,  Notc^  &c. 

As  to  coutestc<l  iKinndary   Iwtwwn   Alawlta  and   Britimb  Cutumbiu,  »•«   Mr. 
Bayard,  S»'c.  of  State,  to  Mr.  Pliolps,  Nov.  20,  1885.    MSS.  lost.,  Gr.  Brit. 

The  correspondence  with  Russia  in  1878,  respecting  the  boundary 
between  Canada  and  Alaska  will  be  fonnd  in  Brit,  and  For.  St,  Pap.. 
lS77-'78,  vol,  GO. 

Papers  relative  jo  the  conflicting  titles  of  Russia  and  of  Great  Britain 
on  the  northwest  coast  of  North  America,  arc  given  in  House  Doc.  328, 
Ist  sess.,  17th  Cong.  J  4  Am.  St.  Pap.  (For.  lieL,  851.) 
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"  Ahusku  seal  is  now  tlie  oulj  seal  m  the  market,  siuce  the  rookeries 
of  the  Antarctic  Sea  have  beou  so  persistently  bunted  that  the  seals 
have  become  extinct.  •  •  •  From  the  date  of  the  lease  in  1870  up 
to  March,  1884,  the  Alaska  Conimercial  ConipaD.v  (to  whom  the  United 
States  has  given  a  monopoly  of  the  rrybylolY  rookeries)  has  paid 
$4,602,020.  naving  invested  $7,2(KI,00O  in  the  purchase  of  the  terri- 
tory, comprising  an  area  of  58,017  square  miles,  the  (joveruriicnfc  has 
derived  an  annual  income  ranging  from  $262,500  to  $317,000,  from  two 
of  the  smallest  islands  oft*  its  coast." 

Scidmoro'8  Alaska,  314.    See  Bancnift'8  Alaska,  chap.  28,  *J9. 

This  gives  to  the  United  States  four  per  cent,  on  the  purchafie  monoy 
of  Alaska. 

(23)  Sardinia. 

§  IGO. 

Under  the  treaty  with  Sardinia,  allowing  "any  person  holding  real  es- 
tate within  theterritoriesof  oueof  the  contracting  parties"  on  whom  real 
estate  could  dcRceiid  but  for  their  alienage,  a  reasonable  lime  to  sell  such 
real  estate  etc.,  without  paying  any  otlier  taxes  than  those  inhabitants 
of  the  country  iu  which  such  real  estate  is  situated  are  subject,  it  is  still 
open  to  question  whether  an  inheritance  tax  in  Louisiana  bears  apon 
residents  in  Italy  and  subjects  of  the  King  of  Italy  who  are  heirs  to 
real  estate  in  that  State. 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  ColobJaiio,  Fubrnary,  1^0.  MSS.  Notes,  lUly; 
citing  State  r.  PoytlraRS,  1>  La.  Ann.,  165,  holding  uucli  tax  to  apply,  »nd 
Fredorickson  r.  La., 2a  IIow.,  445,  -wbero  tbe  qaoetion  is  loft  open.  See  aa 
to  Huch  limitutiuDs  mipra,  ^  138. 


(24)  Spain. 

(fl)  TREATY  or  1795. 

§1G1. 

The  correspondence  of  Messrs.  CarinichacI  aud  Short,  United  Stales 
ministers  at  iladrid  in  1702,  in  reference  to  the  Florida  boundary,  to 
Indian  incursions  aided  by  Spain,  to  commercial  restraints,  aud  to  the 
navigation  of  the  Slississippi,  is  given  in  1  Am.  St.  I*ap.  (For.  Rcl.),  2G0, 
304. 

The  delays  of  Spain  in  making  treaty  with  the  United  States  aro 
noticed  in  7  Jolin  Adams's  Works,  145,  385,  380,485,  400, 617,  520,  605, 
6.S2,  044. 

The  i>apers  iu  respect  to  the  negotiations  by  Mr.  Piuckney,  minister 
of  the  United  States,  \vith  the  Spanish  ministry  in  1705  are  given  iu  1 
Am.  St.  Pop.  (For.  lie!.),  535 #.,  together  with  the  projects  and  counter- 
projects. 

The  eoiTespoudeiice  as  to  the  convention  of  August  11, 1802,  is  given 
iu  1  Am.  St.  I'ap.  (For.  llel.),  025^;  that,  connected  with  the  boundary 
negotiations  of  1805  in  2  Am.  St.  Pap.  (For.  ReL),  500.^'.  The  ratilica- 
tiou  of  the  treaty  is  noticed  in  2  Madisou'.s  Writings,  73,  75,  86, 04. 
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Tbe  9tU  article  of  the  tr<*iity  «»f  ]'i\>3  was  tho  snhjoct  of  much  ilis- 
cussion  ill  tUc  Amistad  case,  iti  18;i!)  and  (be  ininu'iliarel.v  NiicceeeJiuj; 
years.  Acconliiig  to  a  statement  of  Mr.  Ilolabird,  U.  S.  district  attor- 
uey  for  Connecticut, udttressed,  September  5,  18.'>0,  to  Mr.  Forsyth,  Sec- 
retary of  State,  "certa-iu  blacks  (alleged  to  be  slaves)  were  taken,  in 
June,  1839,  on  board  the  scbooner  Aniista*!  at  a  port  in  the  island  of 
Cuba  to  transimrt  to  another  port  in  the  satne  island  ;  when  from  seven 
lo  ten  leagues  out  they  murdered  tlie  capf  ain  an*l  male  and  took  posses- 
sion of  the  schooner  (27th  or  iiSth  of  June).  On  the  2(itli  of  Angnst 
they  were  discovered  oil"  MoiitanU  Point  by  the  crew  of  the  sarveying 
brig  Washini;ton.  commanded  by  Lieutenant  (Jedney,  and  by  him 
boa r4 led  and  brought  into  the  port  of  New  London." 

Thirty  iiii»e  of  tlie  revolters  were  committed  for  trial  iu  Connecticnt, 
and  were  also  ^'libelled'' on  Sept.  19,  1S39,  by  the  United  States  dis- 
triit  attorney,  as  ])roperty  of  iSpani.sh  sidijects,  and  henee  lo  be  le- 
stored  under  ihe  treaty.  Judge  Thomp.^on.  silting  in  the  U.  S,  eircnit 
court,  deeided  that  that  eoiirt  lta<l  no  Jurisdielioii  of  the  criminal 
otbiice  charged,  it  having  l»een  eo(nujit1<'({  on  a  Spanish  vessel  on  the 
high  .seas  (10  J.  <,^>,  Adaiiis'  Memoirs,  i;t2).  He  refn>t»tl  to  reli»ase  the 
prisoners,  however,  as  they  were  claimed  as  prxtperty  under  the  libel 
tiled  in  the  distriet  court.  To  the  liltel  the  negroes  in  arrest  tiled  an 
answer  to  the  elfect  that  they  were  free-bnrii  Africans,  who  had  been 
wrongfidly  kiilnapped.  The  court  rejected  the  claims  of  the  aUeged 
iiwnera  Utv  the  restoration  of  the  negioes,  but  dectee<l  that  they  should 
be  delivered  to  the  President  of  (he  United  States  for  transportation  to 
Africa.  This  ruling  was  aflirtned  by  the  circuit  court,  an«l  afterwards, 
in  1S41,  fliahUvin,  J.,  being  the  sole  dissenter,)  by  the  Supreme  Court 
of  the  Uniteil  States,  (IG  Pi'ters,  518)  with  the  modHicatifUi  that  the 
^K  negroes  in  question  were  to  be  declared  free.  The  ground  cfu  which 
^B  this  decision  of  like  Supreme  Court  is  put  is  statcil  below  in  il>>  proper 
^M      place  iu  this  section. 

^ft  See  -Mr.   Huhtbira,  Di»t.  XtVy.,  t«  Mr.  I'ors>tli,  Dto.  2\,  IHMt;  IltuiMj  Ex.  Doc. 

^H  188,  2tUh  Cong.  Ist  s*'s». ;  Seiialy  K.t.    Dor.  170,  lifiJh  Conx.  \M  m«?r8.  ;  op,  of 

^^^^H^  Att'y.  Gen.  Grimdy,  3  Op.  4sr);  (in   wliicli  fi|iiiuoi)  Mr.  Gruiuly,  in  Nov., 

^^^^H  1839,  adviHLHi  tlte  Presideut  to  delis'cr  tlie  ne^mni^  to  .Spain).     HustingM' 

^^^H  Am.  Politics,  Frank.   Sq.   Ed.,  KR);  10  J.  Q.  A«lanis'  Mtmi.,  13*2.  /,  i'i'J,  ff, 

^^^^H^  4'U,  narratiug  Mr.  Adams'  t^oDi-tH"  as  connM.'!  for  the  uc^rors. 

^m  The  owners  of  the  Audstad  subseijiiently  made  application  to  the 
^^  Govermnent  of  the  Unite<l  States  for  imiemnity  for  the  los.ses  sustained 
by  them  through  the  alleged  laibire  of  tin'  Unileil  States  to  corniily  with 
the  treaty.  Mr.  Buchaniui,  Secretary  of  State,  nn  ALireh  l!t,  1S4(5,  rec- 
ommended an  a|)proprtation  of  lifty  thou.sand  dolhirs  Ym  this  iiurpose. 
The  House  refused  to  rr>ake  such  an  appri)piiatiou.  It  was  added  by 
the  Senate  as  an  amendment  to  the  civil  and  diphunalic  bill.  The 
amendment,  however,  <lid  not  ])a.ss  the  House,  which,  tLe  next  sessiou, 
again  rejected  the  appropriation. 

See  President  Fillmore's  »jc*»0Be  of  Feb.  14,  I8r»l,  with  lurcouiimnying  papers. 
S«uatci  Ex.  Doc.  '2D,  lUst  Cong.,  tid  scss. 

A  report  iu  the  Senate,  by  Mr.  ^lason,  of  F»dMuary  19,  18.jl,  recoiu- 
luending  payment  of  the  claim,  is  found  in  S<*nat<'  Kep.  C4)m.  .'K>1,  .'ilst 
Cong.,  2d  sess.  See  further  message  of  Pres\<let»t  Tyler,  recouj mending 
paynieut.  House  Ex.  l>oc.  191,  27th  Cong.,  3d  scss.;  House  Ex.  Doc.  83, 
28th  Cong.,  1st  sess. 
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President  Fillmore^s  message  of  Jnnuary  19,  1853,  recommeDdiug  pay- 
ment of  tlie  claim  is  iu  Senate  Ex.  Doc.  19,  32d  Cong.,  2d  sess. 

It  is  staled,  liowcver,  by  Mr.  Fillmore,  that  "  in  an  elaborate  letter  of 
Mr.  Webster  to  tbe  dbevalier  d'Argaiz,  on  the  1st  of  Septemlx»r,  1841, 
the  opiuiou  is  confidently  niaiutaiued  that  tbe  chiim  is  nofouudecl.''  Mr. 
Fillmore  bases  hia  conclusion  recommending  action  on  tbe  message  of 
President  Polk  austaiuing  the  claiuij  and  on  reports  of  committecss  of 
Congress. 

Article  15  of  tbe  treaty  of  1795  between  the  United  States  and  ISpam 
provides  that  neutral  bottoms  eball  make  neutral  goods,  but  contains  no 
stipulation  that  enemy's  bottoms  shall  communicate  hostile  character 
to  tbe  cargo.  Tbe  latter  is  not  to  be  imijlied  from  the  insertion  of  tbe 
former  rule. 

The  Nereide,  9  Crancb,  388.    See,  furtbcr,  tbe  Santissiuia  Triuidad,  7  Wheat., 
28U. 

The  term  "subjects "in  the  15th  article  of  the  Spanish  treaty  of 
1795,  when  applied  to  persons  owing  allegiance  to  Spain^  must  be  con- 
atrned  in  the  same  sense  as  the  term  *'citizeus"or  '^inhabitaDts*'  when 
applied  to  persons  owing  allegiance  to  tbe  United  States,  and  extends 
to  all  xjersons  domiciled  iu  tbe  Spanish  dominions. 
The  Pizarro,  2  Wheat. » 2*27. 

The  capture  of  a  Spanish  vessel  and  cargo,  made  by  a  privateer  com 
missioned  by  the  province  of  Cartbagena  while  it  had  an  organized 
Government  and  M'as  at  war  with  Spain,  cannot  be  interfered  with  by 
the  courts  of  the  United  States. 

The  Nenatra  Sefiora  de  la  Caridad,  4  Wheat.,  497. 

Article  17  of  the  treaty  with  Spain  of  1795  is  imperfect  and   in 
operative  so  far  as  concerns  passjiorts,  in  consequence  of  the  omission 
to  annex  the  form  of  passport  to  the  treaty. 

The  Amtablu  Iflabdla,  6  Wheat.,  1.  ^M 

The  form  of  the  imssport  by  which  the  freedom  of  the  ship  was  f^ 
be  conclusively  established  never  having  been  annexed  to  the  treaty, 
the  proprietary  interest  of  the  ship  is  to  be  prove<l  according  to  tbe 
ordinary  rules  of  the  i>rize-court,  and  if  thus  shown  to  be  Spanish,  will 
protect  the  cargo  on   board,  to  whomsoever  tbe  latter  may  belong. 

Ibid. 
NoTK  BY  Mj{.  J.  L-  Cai>waladkr.— "The  form  of  patniport  referred  to  in  article 
17  of  the  treaty  of  1795  in  not  ftuoexcd  either  to  tbe  originul  treaty  aigned  by  the  n«- 
gotlator«,  or  to  (be  copy  hearing  the  ratification  of  the  King  of  Spain  ou  file  in  the 
DepartJuent  of  State.  It  is  remarkable,  however,  that  to  the  Spaninh  ver«JcD,  »ppc*r- 
iug  in  vol.  2,  p.  429,  of '  Coloccion  do  Io8  Tratados  de  Paz,'  Ac  ,  pnWiahed  at  Madrid 
in  leOO,  t«vo  fonu8  of  pa^sportu  in  Spanish  are  annexed— one  for  ahipB  navigatiog 
Euroj>ean  seas,  and  tbo  other  for  those  navigating  American  eeas.  These  forma  are 
found  in  0  Wheat.,  97.  No  explanation  haa  been  discovered  of  tboee  facta.  It  ia 
•tatcd,  howcsver,  in  a  bettor  ffoiu  Jacob  Wa>;ncr  to  Mr.  Monroe,  dfttt-d  NovomhcT  3, 
1614,  that  a  form  waa  agreed  on."— Ctfdira/adtT'*  Dtg&9t, 
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The  treaty  of  1705  with  Spain  probibited  citizena  of  the  United 
States  from  taking  commissions  to  cruise  in  a  privateer  against  the 
commerce  of  Spain,  bnt  not  from  serving  in  a  public  armed  vessel  of  a 
belligerent  nation. 

TLe  Sautiwima  Triuidad,?  Wbeat.,  S83. 

"The  United  States  have  never  elainicd  any  part  of  the  territory  in- 
eluded  in  the  States  of  Mississippi  or  Alabama  nuder  any  treaty  with 
Spain,  although  she  daimed  at  different  periods  a  eonsidt-rabhi  portion  of 
the  territory  in  both  of  those  States.  By  the  treaty  between  the  LTnited 
States  aud  Spain,  signed  at  San  Lorenzo  e!  Keal,  on  the  .Jlth  of  October, 
1795,  the  high  contraeting  parties  deela re  arnl  agree  that  the  line  be- 
tween the  United  States  and  East  and  West  Florida  shall  be  dL-signaled 
by  a  line  begiuuing  on  the  Missi^8ip]ii  Kiver  at  the  northernmost  piirt  of 
the  thirty-first  degree  of  north  hititude,  which  from  thence  sIjuU  be 
drawn  due  east  from  the  middle  of  the  Chattahoochee  Kiver,  &c.  This 
treaty  declares  antl  agrees  tliat  the  line  which  was  described  in  the  treaty 
of  peace  between  Great  Britain  and  the  United  States  as  their  southern 
boundary  shall  be  the  line  which  divides  Ihcir  territory  Irorn  East  and 
West  Florida.  The  article  does  not  import  to  be  a  cession  of  territory, 
but  the  adjustment  of  a  controversy  between  two  nations.  It  is  under- 
stood as  an  adunssion  that  the  rigl^t  was  originally  in  tlie  United  States. 
Had  Spain  considered  herself  as  ceding  territory,  she  could  not  bijve 
neglected  to  stipulate  for  the  property  of  the  inhabitunts — a  stipulation 
which  every  sentiment  of  justice  and  of  national  honor  would  have 
demanded,  and  which  the  United  States  would  not  have  refused." 

McKiiik'.v,  .T.,  Pullurd  v.  Dagan,  3  How.,  22&;  aee  Hickey^H  Lessee  v.  Stewart, 

The  treaty  between  the  United  States  aud  Spain  of  1795  ascertained 
aud  established  an  existing butdispuled  boundary-line,  and  prior  grauta 
njinle  by  the  authorities  of  Spain  within  the  territory  of  Georgia,  aa  as- 
certained by  that  treaty,  were  invalid. 

Robiu»oa  v.  Minor,  10  How.,  627. 

The  20th  article  of  the  treaty  with  Spain  of  1705  does  not  extend  the 
larsidiction  of  our  courts  to  ofl'enses  committed  iti  Spain,  nor  vice  versa, 
and  according  to  the  common  law,  the  commandant  of  the  island  of 
Amelia  is  not  liable  to  any  public  prosecution  before  any  of  our  courts 
for  bis  transactions  in  Florida. 
1  Op.,  68,  Lee,  1797. 

■  Mr.  John  Randolph,  on  Jannary  3, 1800,  made  a  report  from  a  special 
V    committee  condemning  "with  just  indignation  the  hostile  spirit  mani- 
fested by  the  court  of  Madrid  towards  the  Government  of  the  United 
States,  in  withholding  the  ratitieatiou  of  its  cnnventioii  with  us.  idtlnnigh 
signed  by  its  own  minister,  under  the  eye  of  liis  sovereign,  unless  with 

^    alterations  of  its  terms  aflecting  claims  of  the  United  Slates,  which,  by 
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tlie  express  coodiUoiis  of  tUe  iiustritmrnt  itself  were  reserved  for  future 

discussion,  as  well  as  atber  liuslile  acts." 

2  Am.  St.  Pup.  (For.  Ilcl.),  t>il5. 

'•From  the  middle  of  1793  to  tbe  middle  or  close  of  1794  the  problem 
of  preserviuy:  i»eae«  appeared  to  be  difficult.  Great  Britain  oeen pied 
military  po.stw  witliiu  the  United  ISt-iites,  on  the  noitheru  f'routier,  and 
bad  pushed  a  garrison  far  isouth  towards  Cincinnati.  SS pain  occupied 
Natehez,  ami  proi>os<'d  to  s(ip[Htrt  the  Indians  who  dwelt  within  what 
are  now  the  States  of  Mississippi,  Ahibania,  <ind  a  large  part  of  Georgia 
in  maintaining  their  intlepetidenct'.  The  Indian.'^  in  the  NorihweHt  were 
in  open  bo.^tiiities.  Genet  .set  the  Admiiii.slratiou  at  ilefianee  in  thet 
Atlantic  i^tate.s,  and  appealed  to  the  nation  lo  suppcut  him.  Wanh- 
iijgton  Lstdved  ihe  djl!ieulty  by  asking  the  recall  of  (lenet,  by  Mending 
Jay  to  Louilon,  and  by  ordering  Thomas  Pinckiiey  to  Madrid  with  full 
power  and  authority  •  •  •  i(br  iind  in  the  name  of  the  IJniled 
iStates  to  meet^  confer,  treat,  ami  negotiate  wjiii  the  minister;*,  commis- 
sioners, deputies,  or  plenipotentiaries  of  his  «aiil  MajeMy  |!he  King  of 
8pain],  being  (urnLshed  with  sufficient  autliority  of  and  concerning  the 
navigari(>n  of  the  river  Mi-'^Missiiipi;  and  such  other  matters  relative  to 
tlie  coiilines  of  the  territories  of  tlie  United  States  and  lli.s  Catholic 
Majesty,  and  the  intercourse  to  be  had  tliereon.  as  the  mutual  interests 
and  gein*ral  harmony  of  neighboring  and  friendly  nations  require  to  be 
precisely  adjusted  atnl  regulated;  and  of  and  concerning  the  general 
ctmimercc  iM'iwet^n  llie  United  States  and  the  Kingdoms  and  4li>minioD8 
of  His  Catholic  Jklajesty;  and  to  conclude?  and  sign  a  treaty  or  treaties, 
convention  or  convent ion.>*,  thereon.'  Ik*  also  had  a  separate  power 
Mo  agree,  treat,  consult,  and  negotiate  of  ami  concerning  iill  mutters 
ami  causes  of  dilierencc  subsisting  between  the  United  States  and  his 
said  Majesty,  relative  to  the  instructions  of  his  said  Majesty,  or  of  any 
oi'  tlie  tribunals  or  authorities  of  his  said  Majesty,  to  his  ship.si  of  war 
and  privateers,  of  whatsoever  date,  as  well  us  of  and  concerning  resti- 
tution or  compensation  in  the  cases  of  capture  or  seizure  made  of  the 
pntperty  of  the  citizens  of  the  Unitcnl  States  by  the  said  ships  of  war 
and  privnteers,  ami  retribution  for  (he  injuries  received  therefrom  by 
any  citizen  oi'  the  United  States,  and  to  conclude  and  sign  a  treaty  or 
treaties,  convention  or  ciuiventious,  touching  Ihe  premises.' 

"riiickney  arrived  in  Madrid  on  the  2.Sth  of  June,  1790.  Short,  who 
wa**  there  a^s  charge,  had  wiitten  the  (Joveruuient  that  the  moment  was 
<t[»portum*  for  conclmling  a  treaty.  PincUney  was  met  at  the  outset  by 
a  proposal  for  va  triple'  alliance  between  France,  Spain,  and  ourselves, 
which  he  declined.  lie  also  declined  to  guarantee  the  Spanish  posse^s- 
sions  in  America.  By  the  lOtL  of  August  the  parties  began  to  put 
their  ideas  on  [)aper.  The  tiist  projet  for  a  treaty  came  from  Spain, 
and  was  handed  Pinckney  by  the  Prince  of  Peace  before  the  23d  of 
September.  On  the  27th  of  October  tlie  parties  signed  a  treaty,  which 
has  lormed  the  basis  of  the  relations  between  Spain  and  the  United 
States  from  tliat  day  to  this. 

^'It  defined  the  southern  boundary  of  the  United  States  in  siccord- 
auce  with  (he  delirdlions  in  the  treaty  with  Great  Biitain.  It  conceded 
the  navigation  of  the  Mississippi,  and  gave  us  a  right  of  tleposit  and 
8torage  for  our  priHluce  at  New  Orleans.  It  embodied  many  of  the 
leading  commerctid  ]>rovisious  of  the  previous  treaties  with  France  or 
Prussia,  And  a  provision  was  made  for  a  eommissiou  't(t  termimite  all 
differences  on  account  of  the  losses  sustained  by  the  citizeus  of  tUo 
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United  Slates,  in  conseqiicuco  of  their  vessels  and  cargoes  having  V>ei'n 
taken  by  the  subjects  of  His  Calbolic  Majesty  during  the  hile  war 
between  Spain  Hn<ii  France.'  A  eopy  of  this  treaty  was  seat  to  Con- 
gre.HH  by  President  Washington  on  the  Jlttli  of  Miireh,  17%,  and  an  act 
was  pa^ssed  to  carry  it  into  etlect.  Though  transmitted  in  the  midst  of 
the  debate  on  'Jay's  treaty,' it  was  eonsiiJered  anil  aeted  on  without 
more  than  a  i'iisuul  allusion  lo  it  in  that  debate,  and  without  discussion 
on  its  own  merits. 

"Tile  provisions  of  this  treaty  respecting  limits  and  the  withdrawal 
of  garrisons  bad  not  been  carried  out  when  Louisiaua  was  acquired  by 
the  United  States,  and  meanwhile  dispules  had  arisen  in  eonsequenee 
of  the  arbitraiy  onler  discouliuuiug  the  right  to  deposit  and  store 
American  produce  at  New  Orleans,  and  reclamatiaus  were  made  upon 
Spain  for  hisses  suffered  from  this  cause,  and  also  for  maritime  8]X)Iia- 
tinns  before  the  peace  of  Amiens." 

Mr.  J.  C.  li.  Davift,  Noten^  Ac 

**The  treaty  of  1795  conchided  with  Spain  during  the  same  Adminis- 
tration (of  WaKhingtoo),  provided  that  the  vessels  or  effects  of  citizens 
of  either  power  .^bouhl  not  be  embargoed  or  detaine<l  by  the  other  for 
any  purpose;  that  the  courts  of  justice  should  be  open  alilie  to  citizens 
of  each  power;  that  seizures  tif  tlie  persons  of  citizens  of  one  power  by 
the  auihoriljesof  the  other,  within  its  jurisdiction,  were  to  l>e  made  and 
prosecuted  uniler  the  ordinary  Ibrnis  of  law,  and  that  the  persons  so 
arrested  were  to  have  the  right  to  em^tloy  such  advocates  or  altorneys 
as  they  ]i.leasi*d,  wMio  were  to  have  the  right  of  a«'cess  to  thetn,  and  of 
being  present  at  all  «'xannnations  and  trials,  all  of  which  engagements 
have  since  been  entered  into  witli  other  powers." 
Ibid. 

(h)  FLORIDA  NKOOTIATIOSS  AND  TRKATT  OF   18l6-*aO. 

§  IQlct. 

The  United  Stat«s  having  propo«e<l  in  1810  to  accept  a  cession  of 
Florida  Ji«  a  basis  of  the  release  td'  the  claims  held  by  citizens  of  the 
United  States  against  Spain,  ottV'red  at  the  same  time,  by  way  of  further 
compromise,  to  take  the  Colt»raih)  river  as  the  western  boundary  of  the 
I^iuisiana  purchase,  althougli  that  jHirchase  had  been  prevrotisly  main- 
tained to  extend  as  lar  the  iCio  (rrande.  The  S[)anish  minister,  Onia, 
whoso  intrigues  and  turbulence  had  been  a  constant  source  of  ditliculty 
at  Washington,  insisted,  in  the  first  place,  upon  the  restoration  to  Spain 
of  that  section  of  what  was  called  West  Florida  which  included  Slobile 
and  the  adjjicent  country,  lie  also  presented  as  a  set-tdl"  to*ses  to  Spain 
from  depredations  by  expetlitions  which  he  allege<l  had  been  titted  ont 
at  New  Orleans  for  the  purpose  of  assisting  the  insurgents  in  Trxas  and 
Mexico;  and  he  also  claimed  that  vessels  from  the  insurgent  Spanish 
colonies  shonhl  be  extlnded  from  the  ports  of  the  United  States.  In 
order  to  meet  the  latter  complaints  so  far  as  they  were  reasonable,  a  stat- 
ute was  passed  in  March  3,  1816,  which  imposed  a  tine  often  thousand 
dollars,  forfeiture  of  the  vessels  employed,  and  *au  im[)risonment  not 
exceeding  ten  years,  on  all  persons  engaged  in  titting  out  vessels  to 
cruise  against  powers  with  which  the  United  States  was  at  peace, 

Seein/roH  402,405. 
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Tb<<«B<rcop<itpcwdr»fii  wltk8|iMaidatiT» lotto  BeMMcfFlor- 
Ida  liShrcs  la  Um  Brit,  awi  For.  St.  Flip.  farlfflA^ToL  6.  «»/:  la 
tte  «uw  vaiaaie,  p,  fida,  m  gireo  tlie  Puiakatfi  ■fmii^c  oa  tiM  aaiM 
MMed.    8caalM2  Ani.d(.Pap.(For.BeL>,«9Sw 

Ike  MmspoiadcDoe  as  to  tbe  mjuIob  of  Flodda  »  aiorp  foOj  pinea  ia 
Boom  Doe.  308. 18cb  Coajp.,  lat  sfSB.;  5  An^  St.  PapL  (For.  ScL),  263L 

Tba  trvatj  of  ^  aaiity,  aettkiDcat,  aod  Ihnits,  betweca  tbe  United 
SCatoaaod  Hm  Cathofie  Mai^ty' ngaad  Fcinaiy  22, 181ft,  aad  aeaft 
to  thm  BMaf  B  oa  thai  day^  la  gHaa  with  ttecartiapaadfarf  i  ptrlhataaty 
tbrrrto  ia  Seaale Doe.  311,  IMh  Coo^  2d  mhu;  4  Aai.  St.  Pmp^4aa^. 
Tbis  tffsafjr  prorided  for  tbe  oeanoo  of  Florida  to  the  IJnitad  Stales, 
and  tbarwapTOcal  peooadatkio  of  certaia  etaiais  1^  titt  ooatractxD^  par- 
tiea»  a*  adjggted  bj  a  JoJat  eoaiBiwwon     Sea  commoitM,  htfra, 

TTttK  treaty  wa*  not  ratifled  by  tbe  Spaaiali  GoreranKat  until  Oe- 
UjUm't  24,  1820,  wlikh  vm  after  tbe  time  prorided  fur  the  excbanee  of 
nitificatiouji.  It  va«  nabmitted  a^ain  to  th«  Staate  od  Febraarr  13, 
ld:;l,  and  ralifieil  by  tJiem  Febniaiy  19,  l^L  See  5  Am.  St.  Pap. 
(For.  Rel.),  IVTt. 

JU  to  lb«  irtiwiw  od  Spaia  UtmpmaaSij  to  vithboU  laiillcatiim  friMB  tbo 
tfMly  of  iai»,  Mo  Mr.  J.  Q.  AJi— i,  8re.  of  State,  to  Ifr.  Lwadaa,  cb^r- 
mao,  HoiwB  Coofldttcie  od  Forei^  AAun,  Dec  Itl,  1819.  ICSS.  Bfport 
Book.    Tbi*  qocsCum  io  mora  fnlly  diaeaaaed  at  tbe  dow  of  tba  MCftim. 

Aa  to  ratification  of  this  treaty,  see  tnpra^  ^  131.    The  oorrespoDdeooe 
na  to  execution  of  tbe  treaty  is  in  House  Doc  380, 18th  Cong.,  2d 
5  Am.  St.  Pap.,  3(18. 

Tlie  treaty  an  fitiallv  ratified  is  pFen  in  Hoasc  Ex.  Doc.  347;  5  Ant. 
St.  Pap.  ( I'or.  Uel.),  127.  See  aluo  Uooae  Doc.  30S,l>>th  Cong.,  lat  sew.; 
5  Am.  St.  Pap.  (For.  Kel.),  2(^3;  Senate  Doc.  50,  23d  Cong.,  Sd  eess.; 
Senate  Doc.  49,  24tb  Cong..  2(1  aesa. 

Aa  to  Otii  article,  »tee  Ilooae  Doc  67  (Trea^.  Dept),  24tU  Cong.,  2d 
aeaa. ;  Uoum*  Doc.  14  (Treaa.  Dept.),  24tb  Cong.,  Ist  sew. 

Aa  to  impc<liment  to  execution  of  tbe  oiotb  article  of  the  treaty  ot 
1819  ariaiug  from  tbe  qne^ttion  vrbetber  intereat  can  ho  allowed  on  tbe 
amount  awar(le<l  ciaiinanta,  see  Preniilent's  mes^ge  transmitting  rejiort 
of  tbe  Secretary  of  State,  April  18,  1884,  S.  Ex.  Doc  lo8,  48lb  Cong., 
1st  ae«H.     Sfic,  alno,  infra,  \  246. 

Tbe  pa[>erH  relative  to  tbe  delivery  of  Florida  to  the  Uuiteil  States 
in  1M21  ur«  att.'U'lu'd  to  tire  Preniileni't*  mei^sjige  of  DecemlMT  5,  1821, 
HiiUHe  Doc.  324, 17tb  Cong.,  Int  ^m, ;  4  Am.  St.  Pap.  (For.  liel.),  740  jf. 

Under  Ibe  treaty  of  1819  tbe  commissioner  bad  power  to  decide  con- 
cluaively  upon  the  amount  and  validity  of  claims,  but  not  u|)ou  the  con- 
flicting rights  of  partie.s  to  the  sums  awartled  by  tbem. 
CoiwogyB  V.  Va*M>,  1  Pot.,  193. 

"The  Cth  article  of  the  treaty  contains  tbe  following  provision:  *The 
inhabitants  of  the  territories  which  Dis  Catholic  Majesty  cedes  to  the 
United  States  by  thin  treaty  shall  be  Incorporated  ir»  the  Union  of  the 
United  States  as  swjh  as  may  be  consistent  with  tbe  principles  of  tbe 
Federal  Constitution,  and  sulmitted  to  the  enjoyment  of  the  privilegesj 
rights,  and  immutiitics  of  the  citizens  of  the  United  States.*  This 
treaty  is  the  law  of  tlio  land,  and  iulmits  the  inhabitants  of  Florida  to 
tba  ei\Joyment  of  the  priyileges,  rights,  and  immuuitics  of  the  citizeus 
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of  tbe  Uuited  States.  It  is  uoneceseary  to  iuquire  whether  this  is  not 
llieir  condition,  iDdepciideut  of  8tipQlation.  Tbcy  do  uot,  however, 
particjpato  in  polititjal  power ;  they  do  not  share  in  the  Goveruraeut  till 
Floriilii  shall  become  a  StJite.  •  •  •  All  the  laws  which  were  in  force 
in  Floridca  while  a  province  of  Spain,  those  excepted  which  were  political 
in  their  ciiaracter,  which  concerned  tbe  relations  between  the  people 
find  their  sovereign,  remained  in  force  until  altered  by  the  Government 
of  tbe  United  States.  Cong^ress  recopfnized  this  principle  by  usin};^  the 
words  '  law8  of  the  Territory  now  in  force  therein.'  Xo  laws  could  then 
have  been  in  force  bnt  those  enacted  by  the  Spduish  Government." 
Marehall,  C.  J.,  American  Insiuftnce  Co.  i*.  Cauter,  1  Pet.,  542. 

The  8tb  article  of  the  treaty  taken  in  connection  with  the  2d  article, 
and  with  the  explanatory  declaraHon  of  the  King  of  Spain  when  he 
ratified  the  treaty,  does  not  provide  for  grants  made  by  the  Spanish 
authoritiea  between  the  rivers  Iberville  and  Perdido. 

Foster  r.  Neilson,  2  Pet.,  253;  Pollard's  LcMoe  r.  Files,  2  Hum-.,  602. 

By  the  treaty  Spain  did  not  cede  any  territory  to  the  United  States 
west  of  the  river  Penlido.  Acting  upon  the  opinion  that  the  territory 
claimed  by  Spain  west  of  that  stream  was  acquired  from  France  by 
the  treaty  of  1803,  the  legislative  and  executive  departments  of  the 
Government  had,  prior  to  1810,  treated  it  as  a  part  of  the  territory  of 
the  United  States,  and  the  courts  of  the  United  States  will,  in  8uch 
cases,  follow  the  course  of  those  departments. 

Foster  v.  Neilson,  2  Pet.,  253  ;  Qarcia  r.  Lee,  12  ibid.,  5ir.;  Pollard's  Leasee  r. 
Files,  2  How,,  501 ;  Pollttrd's  Lessee  v,  Hagan,  3  i7;W,,212. 

By  the  8th  article  of  the  treaty  of  1819,  the  lands  theretofore  com- 
pletely granted  by  the  King  were  excepted  out  of  the  grant  to  the 
United  States;  and  the  original  of  that  treaty,  in  the  Spanish  language, 
not  corresponding  with  tbe  original  in  English,  the  language  of  the 
former,  it  being  plainer  and  clearer  upon  the  point  in  controversy,  is  to 
be  taken  as  expressing  the  intent  of  the  grantor  as  to  the  lands  granted 
and  reserved. 

U.  8.  V.  Arredondo,  6  Pot..  OOL 

The  treaty  of  1S19  confirmed  prior  grants  of  lands  in  Florida  by  the 
Spanish  Crown;  though  if  such  grants  were  conditional,  and  the  con- 
dition was  withont  good  reason  unperformed  by  the  grantee,  no  title 
vested. 

U.  8.  V.  Perchcman,  7  Pet.,  51;  U.  8.  v.  Clarke,  9  ibid.,  168;  U.  S.  r.  MiUs,  12 
ibid.,  215.    See  nipra,  $$  iff. 

The  validity  of  concessions  of  lands,  conditional  as  well  as  absolute, 
made  by  the  authorities  of  S]»aiu  in  East  Florida,  is  expressly  recognized 
in  the  treaty  of  cession. 

U.  8  c.  ClATke,  9  Pet.,  168. 
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By  tbe  treaty  of  1810  the  United  Slates  acqaired  no  lands  m  Florida 
to  vhieb  ;  «in  had  lavfhny  olitained  sadi  a  right  l*y  a  perfect  or 

fDehoate  r  ,  -i  this  ooitrt  eookl  eon^ider  it  as  properly  ander  tiie 
Meeixl  articie,  or  which  had,  according  to  tbe  stipolatioiis  of  the  eighth, 
baea  granted  bj  the  lavfal  anthoritles  of  the  King;  which  wonlB, 
gnota,  or  eonceaaioiBs  were  to  be  eoisstroed  io  tbeir  broadest  aenaei,  ao 
as  to  coDiprebeod  all  lawful  acl9  vLich  o{>erated  to  transfer  a  right  of 
property,  jierfect  or  imperfect. 

Mitcbrl  r.  U.  ».,  9  Pf  t,,  734. 

Uolocoted  and  indefinite  grants  by  tbe  Spanish  aothorities  were  void 
and  not  protected  by  tbe  treaty  of  1819. 

OfTara  r.  U,  8.,  15  P»C,  8TS;  U.  8.  r.  Dekspine,  tUtf.,319;  U. &  r.  Uiiuda,  16 

ibid,,  IW. 

Under  article  0  of  tbe  treaty  of  1810,  providing  for  tbe  restoration  of 
property  rescued  from  pimteH  and  robbers  on  tbe  bigb  seas,  it  is  oeoe&- 
aaiy  to  show  (1)  ibat  what  is  cbiimed  falls  witbio  tbe  description  of 
vaisel  or  mercbandife;  (2)  that  it  bas  been  rescued  on  tbe  bi^rb  setis 
from  pirates  and  robbers ;  (3)  tbat  the  asserted  proprietors  are  tbe  troe 
proprietors,  and  have  established  tbeir  title  by  competent  proof.  It 
was  further  held  that  native  Africans  nnlawfally  kidnap|)ed  were  not 
i*  iDcrcbandise.'^ 

V.  S.  p.  Tbo  Amistad,  15  Pet.,  Gld.    8e«  prior  statement  of  this  case  in  this 
section. 

All  the  grants  of  land  made  by  tbe  lawful  authorities  of  tbe  King  of 
Spain  before  the  24th  of  January,  1818,  were  by  the  treaty  ratified  and 
confirmed  to  the  owners  of  tbe  lands.  Such  is  the  construction  given 
to  tbe  eigbtb  article  by  this  court  in  Arredondo's  case,  6  Pet,  706, 
and  in  Percheman's  case,  7  fftiW.,  51 ;  tbat  is,  imperfect  titles  were 
equally  biiulitig  on  this  (joverument  after  the  cession  as  they  had  been 
on  fliu  Bpauisli  Government  before^ 

U.  S.  r.  Clarke  and  Alkinwu,  i6  Pet.,  231,  232. 

It  jH  the  settled  doctrine  of  tbe  judicial  dei>artmeut  of  the  Govern* 
ment  that  the  treaty  of  1819  cciKmI  oo  temtory  west  of  the  Perdido 
River. 

Pollard  r.  I'ik-ii,  2  Uow.,  091. 

It  cannot  bo  admitted  that  the  Kicg  of  Spain  could,  by  treaty  or 
olberwise,  impart  to  the  United  States  any  of  his  royal  prerogativeaj 
and  mucli  less  can  it  be  admitted  that  they  liave  capacity  to  receive  or 
power  to  exercisfi  them.  Every  nation  aefjuiring  territory,  by  treaty 
or  otherwiKc,  must  hokl  it  subject  to  tbe  laws  of  itn  own  Goverumeut, 
and  not  acconliii^'  to  those  of  tbe  Government  ceding  iL 
Pollurd  r.  lla^Aii,  :i  llnw.,  ^5;  tujtra,  ^  iff. 
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An  equitable  Spanish  title,  not  confirmed  by  Ibe  United  Stutes,  to 
ceded  lands,  cannot  prevail  against  a  legal  titie  acquired  from  the 
tJDited  States. 

U.  8.  P.  King,  3  How.,  7rj. 

The  treaty  of  1819  contains  the  followinr,'  8tipulati.on:  "The  United 
States  shall  canso  satiKfaction  to  be  made  for  the  injuries,  if  any,  which 
by  process  of  law  shall  be  estaldi&hed  to  have  been  suffered  by  the  iSpan- 
ish  ofljcers  and  individual  Spanish  inhabitants  by  the  late  operation.s 
of  the  American  Anny  in  Florida."  The  treaty  created  no  tribunal  by 
which  these  damages  were  to  be  adjusted,  and  gives  do  authority  to  any 
eoort  of  justice  to  inquire  into  or  adjust  the  anjonnt  which  the  United 
States  were  to  pay  to  the  respective  parties  who  had  ^ullered  damage 
from  the  causes  mentioned  in  the  treaty.  It  rested  with  Congress  to 
provide  one,  according  to  the  treaty  stipulation.  Undoubtedly  Con- 
gress  was  bound  to  proviile  such  a  tribunal  a«  the  treaty  described. 
But  if  tbey  failed  to  fultill  that  promise,  it  is  a  question  between  the 
United  States  and  Spain. 

U.  8.  r.  Ferrein*,  U  How.,  45,  4G. 

Where  one  of  the  parties  to  a  treaty,  at  the  time  of  its  ratiGcation, 
annexes  a  wriUcn  declaration  explaining  ambiguous  language  in  the 
instrument,  or  adding  a  new  and  distinct  stipulation,  and  the  treaty  is 
afterward  ratified  by  the  other  party  with  the  declaration  attached  to 
it,  and  the  ratification  duly  exchanged,  such  distinct  stipulation  or  ex- 
planation being  duly  approved  by  the  constitutional  authorities  of  each 
ratifying  powi-r,  tlie  declaration  thus  annexed  is  u  part  of  the  trc-aty, 
and  as  binding  and  obligatory  as  if  it  were  inserted  in  tlie  liody  of  the 
instrument,  lleuce  the  grant  of  hmds  in  Florida  by  the  King  of  Spain 
to  the  Dulie  of  Alagon,  whether  it  takes  date  from  the  roynl  order  of 
December  17,  1.H17,  or  from  the  grant  of  February  tJ,  1818,  is  atmnlled 
by  the  treaty  between  the  United  States  and  the  King  of  Spain,  of  1819, 
by  virtue  of  the  declaration  to  that  etff'ect  made  by  the  President  of  the 
United  States  on  ]»resenting  the  treaty  for  an  exchange  of  ratifleations, 
and  assented  to  by  the  Kiug  in  writing,  ami  again  ratitied  liy  the  Senate 
of  the  United  States.  Whether  the  King  of  Spain  had  power  to  annul 
a  grant  is  a  question  whicli  was  foreclosed  in  every  judicial  trii)HTial  of 
the  United  States  by  the  action  of  the  President  and  Senate  treating 
with  him  as  having  that  power.  Nor  will  the  court  review  the  action 
of  the  executive  in  this  respect,  it  being  impossible  for  the  Executive 
Department  of  the  Government  to  conduct  our  foreign  rehitions  with 
any  advantage  to  the  country,  and  fultill  the  duties  which  the  Constitu- 
tion has  imposed  upon  it,  if  every  court  in  the  country  was  authorized 
to  inquire  and  decide  whether  the  person  who  ratified  the  treaty  ou 
behalf  of  a  foreign  nation  had  the  power,  by  its  constitution  and  laws, 
to  make  the  engagements  into  which  he  entei'ed. 
Doe  V  XJraden,  16  Oow.,  (>35. 
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The  claims  of  Americ.iu  citizens  against  Spain,  for  which  by  tihe 
treaty  of  1819  lb©  United  States  nudertook  to  maUe  satisfaction  to  an 
amount  not  exceeding  ii<o,000,000,  were  8U<'li  clHiras  as,  at  the  dale  of 
the  convention,  were  noliquidated  and  statements  of  wbicli  had  been 
presented  to  the  Department  of  State  or  to  the  minister  of  the  United 
States.  The  convention,  as  signed  22d  February,  1819,  snl)Ject  to  rati- 
fication within  six  months,  thouph  it  was  not  ratified  within  the  time 
stipnlated,  was  never  abandoned,  though  some  expressions  in  the  noti- 
fication of  Augnst  21, 1S19,  by  the  United  States  to  Spain  (notiiyiug  to 
that  Government  that  afler  the  next  day, ''as  the  ratifications  of  the 
convention  will  not  have  been  exchanged,  all  the  claims  and  pretensions 
of  the  United  States  will  stand  in  the  same  sitnation  as  if  that  conven- 
tion had  never  been  made")  indicated  that  the  United  States  might  be 
induced  to  carry  it  into  elTect.  The  notification  did  not,  by  the  non-rat- 
ification within  the  six  months,  make  revocable  the  power  which  citi- 
zens of  the  United  States,  by  filing  their  claims  with  it,  had  given  their 
Government  to  make  reclamations  against  Spain  in  their  behalf. 
Meade  «.  United  States, 9  Wnl!.,69l. 

The  act  of  Congress  of  June  22, 1800,  had  for  its  object  the  final  ad- 
justment of  land  ehiinis  and  to  validate  grants  made  by  the  Spanish 
Government  to  bona  fide  grantees  of  land  within  the  disputed  territory 
while  that  Government  remained  in  possession  of  the  territory*, 
r.  8.  r,  Lyiide,  11  Wull.,  G35. 

A  Spanish  grant  made  December  2,  1S29,  was  made  in  violation  of 
the  8th  article  of  the  treaty  of  1819, 
3  Op.,  191,  Wirt,  1829. 

Certain  slaves  were  shipped  by  their  S[Minish  owners  from  Davana 
t^  Peusacola  in  an  American  vessel  in  violatiou  of  the  laws  of  the  United 
States.  The  vessel  was  captured  by  the  American  military  force  then 
occupying  Fort  Barrancas.  Afterward,  while  proceeding  to  adjudica- 
tion, the  slaves  and  vessel  were  seized  by  a  revenue  vessel  and  carried 
into  the  port  of  Mobile.  The  vessel  and  cargo  were  condemned,  but 
restitution  of  the  slaves  was  awarded,  becanse  the  original  capture  was 
not  made  by  a  '*■  commissioned  vessel  of  the  United  States."  The  orig- 
inal capture  being  lawful,  and  the  slaves  though  restored  being  on 
board  unlawfully,  the  Spanish  owners  have  no  claim  as  for  an  "hijury** 
under  the  tre^tty  with  Spain  of  1819. 
2  Op..  U'8.  Durricn,  IS^, 

The  Department  of  State  was  made  the  depository,  by  stipulation, 
of  the  records  and  ])apers  referred  to  in  article  11  of  the  treaty  with 
Spain  of  IHIO,  and  they  must  not  lie  delivered  up  to  the  claimants; 
ond  any  law  of  Congrrss  that  shall  authorize  or  require  their  delivery 
will  be  a  viohition  of  that  treaty. 
8  0p.,&l5,Tom.y,  18;{2. 
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The  United  States  arc  boninl,  by  tlie  treaty  with  Spain  of  tho  22(1 
of  Felwtmry,  1810,  to  pny  l\u-  S\niuMi  inhabitants  of  Floridf^  for  slaves 
carried  away  or  killed  "by  troops  of  'he  United  States  prior  to  that 
treaty;  and  remuneraliou  should  be  made  for  ih©  loss  of  services  of 
such  slaves  as  have  been  restored. 

3  Op.,  3D1,  Gniorly,  18:». 

The  extraordinary  expenses  of  a  party,  incurred  iu  livinp:  at  Saint 
Mary's,  whither  he  retired  after  the  destnictioii  of  his  projierty  in  Flur* 
ida,  are  matters  too  remotely  consequential  to  be  the  proper  snbjeet  of 
damages  under  article  9  of  the  treaty  of  1819. 
6  Op.,  5110,  Cufibing,  1854. 

The  power  of  tlio  Secretary  of  tlio  Trcftsury  and  the  nc«(Hsarj  procordings  to 
MtaWiBh  claims  under  the  nintli  article  of  tlu^  treaty  of  1819  in  considered 
at  length  in  6  Op.,  5^.%  Cuahing,  l'i5^1. 

Under  the  treaty  of  1810  and  the  aet  of  1829  the  apprehension  and 
delivery  of  a  seaman,  who  is  alleged  to  be  a  deserter  from  a  Spanish 
ship,  is  a  judietal  dnty,  and  the  State  Department  cannot  change  what 
ajudge  has  done. 

9  Op.,  9<>,  Black,  1867. 

The  action  of  the  United  StatoR  in  drivinfr  bnccaneers  from  Amelia 
Island,  and  in  pur.sutnfi:  and  punishing  hostile  Indians  in  Florida,  ie 
elsewhere  detailed. 

Snpra,  $5  50*,  506;  in/ra,  ^  348fl. 

The  defiant  patriotism  of  Mr.  Adara.s  was  never  more  eonspicuonsly 
shown  than  during  his  Tiegfitiatioiis  with  Spain  in  respet-t  to  tl3i>  ptir- 
cbase  of  the  Floiidas,  and  in  no  part  of  his  public  life  were  Lis  faults  of 
temper,  and  his  antagonism  to  any  one  by  wboni  his  personal  anii'it^on 
was  thwarted,  less  manifest.  In  Congress,  the  jioliey  of  the  A<lniiiiiHtra- 
tion  in  respect  to  the  Floridas  was  at  tirst  looked  ufvon  eohlly  by  the 
ri.sing  statesmen,  among  whom  Mr.  Clay  took  the  lead,  whose  primary 
object  was  early  recognition  of  South  American  independence.  Florida 
would  be  vahiable,  but  it  would,  in  any  view,  be  one  of  the  jtrtKcs  of  a 
war  with  Spain  which  they  exi)ected  as  a  necessary  and  not  undesira- 
ble consequence  of  the  inicrpcisition  in  South  America  they  projjosed. 
Iu  support  of  the  Administration,  in  delaying  the  recognition  of  th© 
South  American  insurgent.s,  were  rallied  several  powerfMl  ageneies  :  (l) 
The  commercial  interests  of  the  North,  which  deprecated  a  war  which 
would  ex[>ose  their  ships  to  Spanish  privateers;  (2)  the  Southeastern 
Atlantic  States,  of  whom  Mr.  Forsyth  was  tiie  leading spokCvSmau  in  Con- 
gress, who  ilesired  to  be  relieved  from  border  collisions  by  ]>urc!ia8iug 
the  Floridas  at  once;  and  (3), General  Jacksou,  who  here  disi>layed  that 
rare  sagacity  which  afterwartls  so  singnhn  ly  canie  to  hi.«i  ai<i  in  mastering 
not  only  the  opposition  of  others,  but  the  impidse  of  his  own  passion.s. 
His  personal  iiislincts  were  for  a  Spanish  war,an«l  so  his  private  unpub- 
liMhed  letters,  on  tile  in  tho  Oei)arinient  of  State,  show.  lie  burned 
with  resentment  at  what  he  considered  Spanish  atrocities  which  ho 
thought  were  all  the  more  injurious  from  Ihe  feebleness  of  the  power  by 
which  they  were  upheld,     lie  was  read}-  to  seize  aiul  occupy  Peuaa- 
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<:ohi  find  other  i>osts  wliich  lie  tlion;ilit  Imihoivd  Ixtrdi  r  IndiaiiH  or  hos- 
tile raitleiM.     {Sttprn,  ^'AUt.)     Bui  white  thn»  making  tho  L'nited  States 


as  uiieomfortiible  ji  uei^'hlvor  to  BpaJii  as  he  could,  iitj4lerueath  all  his 
corresiJoDdeiice  with  the  Spauish  authorities,  Imked  the  sugirestion, 
"  how  iniieh  better  for  you  to  sell  out."  And  piirdiasinf,'  he  urged  on 
the  Administration  as  iar  wiser,  surer,  and  cheaper  tbtm  conquering. 

Mr.  Adams's  diary  esphiins  tbo  annoying:  vicissitudes  to  wliieb  the 
nefTotiatiou  wan  subjecled.  It  is  due  to  bim  to  say  that  in  no  portion 
of  his  diplomatic  correspondence  by  whicli  the  arcliives  of  the  Depart- 
ment of  State  is  euriebed,  did  he  display  more  vipjor  aud  at  the  same 
time  les8  imi»aiicucc  and  harshness  e>f  expres.sion,  tlian  in  the  remark- 
able papers  which  issued  from  him  tliirin^  this  protra<"tt'd  nefrotiaiiou 
with  Spain.  Of  Oni.s,  the  Spanish  minister  at  Wasbin;?ton,  noti<'e  has 
been  already  ineidentaJly  taken  in  this  work.  It  is  suflicient  here  to 
say  that  looking  u[»on  the  United  States  witli  a  jealousy  ntid  dislike 
wbiL-h  he  was  so  litile  able  to  rejjress  that  lor  some  time  bis  reeeptiou 
by  the  Government  wa.s  refused,  bis  diplomatic  subtlety  made  hira, 
when  he  entered  at  last  on  the  uegotiatiou,  a  tit  instrument  of  the  pro- 
crastination his  instructions  ailvised.  \Vh4'n»  however,  cession  of  some 
soit  became  at  last  the  only  alternative  to  war,  and  when  it  was  clear 
that  Onis^H  past  conduct  and  present  temper  precbnled  him  from  success- 
jully  coticluditif?  the  nefiotiation,  the  Freticli  minister,  l>e  ^euville, 
whose  tact  and  kindlines.s  were  rei.-Oijnized  by  both  interests,  was  called 
upon  to  intervene.  A  compromise  was  throny:h  this  iiji^ency  etVeeted. 
The  Louisiana  boundary  was  settled  by  tbllowin|^  the  Sabine,  Ked,  and 
Arkansas  Kivers  to  the  south,  as  far  westwanl  as  (he  4lM  dej;ree  north 
latitude,  and  pursuing  that  deforce  to  the  Taci lie  Ocean.  The  spolia- 
ti<mH  claims  held  by  the  I'nitetl  Slates  a<j:ainst  Spain  were  renounced, 
and  the  United  States  undertook  '*to  make  satisfaction  forthesame  to 
an  amount  not  exceeding  iive  millions  of  dollars.''  Uy  tliis  treaty,  which 
was  at  once  nuanimousty  ratified  by  the  Senate,  the  Floridas  were  sup- 
posed to  be  secured,  as  well  as  the  disputed  southwest  boundary  settled. 
(JongreHS,  having  no  doubt  of  the  assent  of  Spain,  passed,  Just  on  the 
eve<»f  its  adjournment,  acts  authorizing  the  establishing  of  local  govern- 
ments in  the  tcnitorv  so  won. 

Bur  the  assent  of  S|)ain  was  withheld,  as  Mr.  Adams,  with  rising  iro- 
jiatienee  and  indignatit)n,  narrates  in  histliary  aud  protests  against  in  his 
ettnespondcnce.  This  refusal  to  accede  to  the  treaty  was  caused  in  part 
by  the  dilatory  temper  (tf  Cevallos,  the  Spanish  prime  utinister,  who 
was  swayed  to  and  tro  by  two  contlicting  policies — that  of  relieving  his 
government  from  the  urgency  of  the  s[>oliation  claints,  and  that  of  na- 
tional pride,  swelled  with  resent  rnent  at  the  menacing  tone  assumed  by 
the  United  Slates  military  authorities  on  the  Florida  bor<ler,  and  at  the 
avowed  sympathy  of  a  large  part  of  the  i»o[ndation  of  the  United 
States  with  the  insurgents  in  the  Spanish  South  American  colonies. 
Nor  was  the  dissatisfaction  with  the  treaty,  when  its  provisions  were 
fully  understoiMl  by  the  public,  limited  to  Spain.  It  is  now  well  known 
that  Mr.  Adams  maiutamcd  that  the  lUo  Grande  was  the  true  south- 
western boundary  of  the  United  States,  and  that  he  was  overruled  by 
a  nnijority  of  the  Cabinet,  who  concurred  with  51r.  Crawford  iii  holding 
that  Florida  was  so  essential  to  the  Southeastern  States  that  the  roovo- 
incnt  to  obtain  it  should  not  be  clogged  by  debatal»le  demands  for  ter- 
ritory to  the  southwest.  IJut  even  then  there  were  statesmen,  among 
whom  was  Mr.  Clay,  who,  with  the  interests  of  the  Mississi^^pi  Valley 
at  heart,  held  that  Te^Las  waa  not  only  far  more  valuable  aud  iniportaDt 
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to  tbe  United  Slates  tlian  Florida,  but  that  Texas  already  lilihtfully 
liekvii^'ed  to  the  United  States.  Wbetber  Geueral  Jaeksou,  who  waa 
appealed  to  by  Mr.  Adaru.s  loi'  snppoit  an  this  issue,  afjreeil  witb  Mr. 
Adams  as  to  iiialiiti^  tlio  Ifio  Grande  tbe  boundary,  has  lieeu  irnwh  dis- 
puted. M;iny  years  afterwards,  wiieii  tbe  annexation  of  Texas  wa><  op- 
posed by  Mr.  Adams  as  an  uiidii*^  extensi(m  of  Bbive  territory,  be  pro- 
dueetl  bis  diary  to  sbow  tbat  tleiH-ral  Jaeksot]  bad  advised  its  surrender 
by  President  Monroe.  This  was  etnpbatieally  deriifd  by  Geuerat  .Taek- 
Bon.  Tbe  iimniiseript  eorrcsponiU'iieeoii  tib'in  tbt^  Departtneiit  of  State 
lea<ls  ns  to  an  inlmnedinte  position.  General  .lackson,  vvIumi  tbe  Flor- 
ida treaty  wajs  nnilej"  eoiisideration,  afiproved  of  it  as  att'ordinj,'  a  settle- 
lueut  greatly  tn  be  i)referred  to  a  eontinuanee  of  tbo  border  and  Indian 
warfaie  wbifb  llien  exifsled  (Hi  tlie  FIori<la  lines,  or  to  a  war  witli  Si>ain 
wbicb  tid;,dit  b«*  of  indL-tinite  daratioti  and  eusi ;  and  in  view  of  wbat  ap- 
pCiU'ed  -t  liirn  fbeoverwbeliiiiiiK  iini>ortanee  of  tbis  issue  be  overlooked 
tliat  of  tbe  Kontbwesteru  Iioundary.  Tbere  is  notbinjf  to  sLow  ibat  tbe 
nature  of  our  title  to  Texas»  surrenden-d  by  tbe  Florida  treaty,  wn«  at 
tbat  time  bron^^bt  to  bis  notice.  To  l'rrsid*'nt  .Monroe,  bowever,  tbe 
stren^tb  of  tbis  title  was  well  known,  and  bis  voluminous  nnpublisbed 
correspondeiiec  sbows  witb  wbat  ciuisrientioiis  and  [jaticiit  eare  it  was 
considered  by  bi[iK  Tin-  ultimate  annexation  of  Texas  to  tbe  I'liited 
Stat«*H  besceitied  toeonsitJer  as  inevitable,  and  bedeclared  ovt*r  and  over 
fl)faiji  tbat  be  would  not  permit  it  to  be  bcld  by  any  Foropean  power 
but  Spain.  Uut  tbe  IMissonri  qnestion  was  tben  loomin*;  portentously 
before  bis  anxions  eyes.  He  saw  a  jjreat  ]iarty  in  tbe  North  wbieli  was 
opposed  to  any  extension  of  .slave  territory;  be  biinself  was  no  eutlni 
»iastir  defemler  of  slavery.  If  Tpxms  bail  tben  lieen  won,  it  eotild  otdy 
have  been  broujudit  into  ]irodnetive  oeeupam-y  by  slavery,  atfordin«j  u 
new  stimidus  to  a  surreptitiouH  slave  trade,  in  tbe  eourse  of  tim*?  tbe 
dominant  vaee  of  tbe  North  would  Mow  down  into  it  and  take]>osse8sioii 
of  it  and  oeenpy  it,  but  tbat  time  bad  not  yet  eome.  It  was  better  uot 
to  press  a  elaini  now  for  a  territory  for  wbieb  we  were  not  quite  reafly, 
wben  tbe  efleet  migbt  be  to  impede  our  acquisition  of  a  territory  wbieb 
we  needed  at  onee.  It  is  lemarkable  that  tbis  view  of  tbe  aequisitton 
of  Texas  was  not  shared  by  Mr.  Adams,  in  whose  mind  tbe  dan^'ers  of 
tbe  extension  of  slavery  bail  not  yet  become  snob  as  to  inJioenee  bis 
political  eourse.  He  uot  only  urged  tbe  assertion  of  our  title  to  Texas, 
necessarily  tben  a  slave  Stale,  luit  he  assented  to  the  Missouri  ciJinpro- 
mis-o,  wbieb  j;;ave  tbe  Soutbwt'st  to  slavei->'.  The  issue,  in  fact,  was 
Iraojiubt  witb  consequences  which  Mr.  Monroe  was  tbe  only  leadin;; 
stat<'sman  of  liis  day  to  foresee.  Q'exas,  wbieb  would  have  tlieu  made 
«ix  States  of  tbe  size  of  Pennsylvania,  wonlil  have  been  bronjiht  into 
tbe  Union,  and  witb  the  ]H>pulation  which  would  soon  have  pomed  into 
its  fertile  plains,  nii^^bt  have  rivaled  tbe  Northwest  as  a  Held  for  pioneer 
settlement.  Whatever  might  have  been  theelleot  of  this  ou  tbe  future, 
in  tbe  final  struggle  with  slavery,  there  is  no  questiou  that  tbe  intro 
ductiou  of  such  an  element  of  contention  at  that  time  would  have  been 
to  expose  the  work  of  n»aintenance  of  tbe  Union,  which  Mr.  Monroe 
considered  to  be  hits  C8i>edal  charge,  to  perils  he  was  unwilling  to  en- 
counter. 

When  the  treaty  for  tbe  purchase  of  Florida  had  been  ratified  by  the 
Senate,  Mr.  Fors>tb  was  sent  witb  it  to  Spain,  and  almost  at  tbe  samr» 
lime  Onis,  whose  relations  to  the  United  States  bad  never,  as  has  been 
een,  been  <:ordial,  returned  to  join  the  ministry  at  Madrid.  Ferdi- 
nand's change  of  attitude  may  bo  explained  by  this  change  in  bis  ad- 
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visers.'  lie  hail  consented  to  tbe  Florid:i  negotiation  under  tbe  im- 
pressicm  that  while  it  was  pending  South  American  inde[K.'ndeDce  woulil 
not  be  reeoijfuized.  But  Ouis  waa  convinced  that  when  Florida  was 
ceded  South  American  independence  woul<l  be  recognized;  and  this 
conviction  was  easily  commuDieated  to  both  King  and  Cortes.  Even 
the  concession  of  Texas,  nnthdy  liberal  as  it  was,  did  not  relieve  Span- 
ish suspicions,  since  a  lilibustering  invasion  of  Texas  by  ad ventna>r» 
who,  though  acting  in  contempt  of  Federal  authorities,  yet  came  from 
the  United  States,  left  the  impression  that  after  Florida  was  obtained 
by  treaty,  Texas  would  liave  to  succumb.  Hud  tlje  Si>anish  Govern- 
ment, no  matter  for  w^hat  motives,  inomptly  disavowed  the  treaty  as 
made  in  excess  of  instructions,  the  United  Stales  would  have  had  no 
ground  for  substiinlial  complaint,  no  matter  what  might  have  been  the 
reasons  for  such  disavowal,  lint  this  the  Spanish  Government  did  not 
do.  It  is  a  i)rineiple  of  diplomacy  that  such  disavowal  should  b© 
prompt ;  no  eotuplaint  came  from  Spain  until  seven  months  had  passed. 
The  announcement,  sitter  that  period,  that  Spain  njeant  to  repudiate  a 
bar;;ain  whi(  h  the  United  States  had  taken  every  intermediate  step  to 
fullill,  naturally  awakened  in  the  minds  of  ^Ir.  Monroe  and  of  his  Cab- 
iuet  indignation  as  well  as  suri>nse.  At  lirst,  as  we  are  told  in  Mr. 
Adams'  con lempora neons  diary,  the  impulse  was  to  occupy  Florida, 
not  merely  on  treaty  groun<ls,  but  on  giound  of  necessity,  to  repel  the 
raids  of  Indians  and  Spanish  marauders  which  had  their  base  in  Flor- 
ida. Spain,  it  was  argued,  has  neither  the  jmwer  nor  the  will  to  keep 
Florida  from  being  the  starting  ground  for  these  outrages;  it  is  neces- 
sary that  the  United  States  take  the  matter  in  its  own  hands.  So  urged 
Mr.  Crawford,  whose  State  ((ieorgia)  was  peculiarly  exposed  to  these 
incursions;  so  at  first  felt  Mr.  Adams,  incensed  that  the  trt'aty  with 
which  his  fauie  was  idenlilied  should  be  repudiated.  31r.  Monroe  at 
the  time  yii-lded  to  this  imi)ulse,  but  alter  consideration  he  concluded 
to  recommend,  not  immediate  occupation,  but  occupation  in  the  futuiv. 
dependent  on  the  action  of  Spain.  The  Spanish  Governnjent,  on  receipt 
of  this  mes.sage,  felt  that  some  excnse  was  due  for  its  delay,  and  it 
foiUKl  it  ill  the  allegation  that  an  alteration  had  been  made  in  the  treaty 
after  signature.  But  this  alU-gation  w  as  readily  disproved,  its  sole  basis 
being  that,  after  signature,  Mr.Onis,  being  shown  an  ambiguous  phrase 
in  the  treaty  as  to  certain  Florida  grants,  answered  that  the  phraso 
was  inadvertent,  a  matter  not  of  diauge,  but  of  subseqaeut  explana- 
tion and  construction. 

When  the  message  advising  a  delay  in  action  came  before  the  Com- 
mittee on  Foreign  delations  in  the  UoMJ<eof  Hepresentntives,  that  com- 
mittee, taking  ground  in  advance  of  tljo  President,  reported  a  bill 
making  it  incumbent  on  the  President  to  take  immediate  ]H>SKession  of 
Florida.  But  in  the  mean  time  it  was  found  that  Great  Britain  and 
France  looked  with  anxiety  on  Spain's  dallying  with  her  international 
obligations  to  the  extent  she  j>ioposed,  and  at  the  consequences  of  a  war 
beiweon  Spain  ami  the  United  States,  which  might  result  in  giving  to 
the  United  Slates  Cuba  and  Texas.  They  remonstrated  with  Spain, 
aixl  the  result  was  a  new  minister  from  Sf)ain,  (ioneral  Viv6s,  who  ar- 
rive<l  ill  Wnsliington  early  in  April,  1820.  But  Vivt'^s  ha<l  hnrdly  entered 
on  his  duties  before  news  arrived  from  Spain  that  by  a  revolutionary 
movement  the  prior  reactionary  ministry  had  been  overthrown,  and  the 
liberal  constitution,  adopted  on  the  exi  ulsi-wi  <.t  ili.-  Untnt. :irii«<  h^ 
beeu  restored.  Vivos,  whose  in.sl ructions  b\ 
to  temporize  and  delay  negotiutiojiN  *'••'' 
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witboiit  any  iimtruritions  at  all;  and  IV[r.  Jlouroc*,  unwilling:  to  taki3  ad- 
vautiJ^ie  of  such  a  Dioment  of  paralysis,  advised  sueb  a  modification  of 
the  committee's  resolution  as  would  enable  Lim  to  rest^rve  iiiituediale 
action.  Viv^s,  informed  by  the  Depjirtment  of  the  importance  of  early 
action,  pledged  bimself,  in  May,  I8L'0,  to  obtain  a  prompt  decision  from 
his  Oovernment.  This  beiuff  iindcr.slood,  the  House  suspended  pro- 
ceedinf,^s,  and  Conj;ress  adjourned  on  May  l.~>,  to  meet  on  November  13. 
hi  October  the  {Spanish  Cortes  met,  and  the  injustice  as  well  as  the 
danger  of  further  procrastiiiatiou  hivvinfr  become  evident,  the  final  rati- 
ilcaliou  of  th«  treaty  was  a;;reed  to.  Five  mtmths  elapsed.,  however, 
sneh  was  the  slowness  of  cominunieatiou  iu  those  days,  before  the  treaty 
reached  Washington.  The  period  was  one  suitable  for  the  acceptance 
of  a  policy  of  i>eace.  The  unanimous  reelection  of  the  President  had 
just  been  otlicially  announced.  The  settlement  of  the  Missouri  question, 
by  which  the  country  had  been  convulsed,  was  at  least,  by  the  proposi- 
tion by  Mr.  Clay  of  a  joint  committee  of  coui promise,  nnule  probable. 
It  was  necessary  tore  submit  the  treaty  to  the  Senate,  as,  by  non  ratitica 
tiou  within  thetinie  limited,  it  had  expired,  lint  it  was  approved  anew 
by  a  hii'j^e  nmjority,  and  the  Uoiise  beiuj^^  asked  on  February  li2, 1821^  to 
give  its  assent  to  the  necessary  legislation,  prttmptly  responded.  Mr, 
Monroe,  true  l)oth  to  his  nature  and  his  public  statements,  continued, 
DOtwithstanding  both  tho  provocation  and  the  opportunity,  to  maintain 
the  same  policy  of  patience  towards  Spain  which  he  had  previously  ex- 
hibited. The  House,  notwithstanding  its  more  iirtleut  action  of  a  prior 
session,  now  contented  itself  with  passing  a  resolution  to  the  ellcct  that 
it  would  supiiort  the  Administration  should  the  latter  see  Ut  to  recognize 
the  independence  of  the  South  American  States;  and  Mr.  JMoishk*.  sent 
a  message  iu  reply,  in  which  he  stated  that  while  he  had  recognizetl  tho 
insurgents  as  belligerents,  he  considered  it  best  to  delay  still  further  the 
recognition  of  their  iudefteudent  sovereignty.  (See  on  this  topic  further, 
gupra^  §  70.)  But  iu  |JOtnt  of  fact,  Mr.  Monroe's  course,  while  maintain- 
iug  uii  waveringty  the  strict  principles  of  neutrality  of  which  the  United 
States  had  been  the  tirsL  consistent  e.xiionent,  gave  the  insurgents  as 
much  support  as  they  could  rationally,  consistently  with  international 
iaw,haveasked.  Theirships wereiovcsted withbelligerentrights;  Spain 
was  informed  she  would  not  be  permitted  to  treat  them  as  iMrales,and 
they  were  allowed,  under  the  usual  restrictions,  to  purchase  contraband 
of  war.  But  it  is  due  to  Mr.  Monroe  to  say  that  his  non  recognition  o) 
South  American  independence  was  not  one  of  tlte  conditions  of  his  pur- 
chase of  Florida,  nor  did  the  consummation  of  that  purchase  at  all  alter 
the  coutse  he  had  deteriniued  on  of  delay  iu  such  recognition  until  the 
m     fact  of  independency  hail  been  substantively  established. 

H  Aa  to  the  nctioti  of  Ibe  coiiTtu  under  Spanittb  {grants  iu  Florida  under  tbo  troatjr 

H  of  1819,  »eo  Foster  r.  Neilsou,  2  Pet.,  '203;  Delassu*  r.  U.  S.,  OPet.,  117; 

^^^  U.  8,  p.  Arredomlo,  6  Pet.,  091 ;  U.  8.  r.  Percheinau,  7  Pet.,  fil;  and  cswos 

^^^B  cited  tupra,  H  ^}  ^ff)  ^^'^  ^^'^  ^^  prior  pngt'S  of  tbis  8<H:lion. 

^^^"  As  to  duty  ofratiliGatioQ  uudcr  eucb  circuoiBtauces  see  »upr»,  J  131. 

■        The  protocol  of  January  1,  1877,  between  Mr,  Gushing,  minister  to 
I      Spain,  and  Mr.  Calderou  y  CoUnutes,  Spanish  minister  of  state,  as  to 

modes  of  criminal  procedure  in  Spain  and  the  United  States,  is  given 

'"A^j  §  230;  see  also  supra,  §§  131,  l.Urj. 

Uouse  Doc,  .'{(»,  22d  Cong.,  I'd  sess.,  gives  *' extracts  from  Solor/auo's 

Polilica  Indiana,  a  work  of  aj>pn»ved  authority  iu  all  Spanish  itibu- 

uahi,  and  the  most  celebrated  of  the  Spanish  commentaries  on  tho  laws 
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of  Uw  Indies.    The  translations  compRred  and  certified  by  tbe  transla- 
tor offoroiKn  liinfjuafies  in  llie  l>ei>iutment  of  Stute.'' 

As  to  treaty  of  tSt.  lldekmso,  hvc  li  Am.  St.  Pap.  (For.  llel),  C27  jff". 

Questions  eonceruiiig  intervention  in  Cuba  are  discussed  sxqyta^  §  60. 

As  to  Spanish  spoliations,  see  tw/ra,  §  228. 

"The  atrgrevssiona  on  the  eouunerce  of  tbe  United  States  in  tbe  wars 
between  Spain  and  her  revolted  colonies  continued  to  give  rise  to  elainis 
against  that  power.  The  nature  of  these  claims  is  deseribed  by  Mr. 
Van  Bureu  in  bis  instnietious  of  October  2,  182l>,  to  Mr.  Van  Ness,  the 
minister  to  Madiid.  lie  instructed  Van  Nt'sa  to  secuit^i  either  the  pay- 
ment of  a  gross  sum  in  full  satisfaction,  or  the  appointment  of  a  mixed, 
commission.  The  negotiations  extende<l  through  a  perto*!  of  between 
three  and  four  years.  At  (irst  Spain  decbiu'd  to  recognize  liability,  but 
after  the  death  of  Ferdinand  it  was  agreed  that  Spain  was  liable,  and 
that  the  United  States  should  receive  in  full  siitisfaetion  tuclve  millions 
of  rials  veljou,  iu  inscriptions,  the  interest  at  tive  i>er  cent.,  to  be  pay- 
able in  Paris.    This  agreement  was  carried  out  iu  the  convention  of 

''When  the  bill  to  carry  this  treaty  into  ell'ect  came  be  fore  the  Ilouae, 
Mr.  Cushing  said  'that  he  desired  to  avail  hiuiselluf  this  occasion  to 
express  his  strong  sense  of  thcjustice  and  honor  exhibited  by  the  Gov- 
ernment of  Si)ain  in  the  treaty  of  which  thi:^  bill  was  tbe  consnmiua- 
tiou.  In  tbe  nn<lst  of  national  cahimities,  which  she  met  with  her 
characteristic  fortitude,  with  a  deadly  civil  war  raging  in  her  bosom, 
and  weighed  down  with  tinancial  cmb.irrassments,  Spain  hns  uckjiowl- 
edged  ami  satisfied  tbe  claims  of  our  citizeus,  in  a  s|urit.  of  manly 
prtjiiiptituile  ami  frankness,  strikingly  contrasted  with  tlie  conduct  of 
some  other  European  powers  in  similar  matt>ers.'  The  act  was  passeti 
June  7,  l.SclG,  and  its  operation  was  afterwards  extended  for  a  limited 
time. 

**The  long  continuance  of  the  internal  condition  described  by  Mr. 
t.'ushing  caused  a  suspension  of  payments  due  under  this  treaty.  Iu 
\\U  mesjsage  to  Congress  of  December  7,  1841,  Presulcnt  Tyler  .said, 
'The  failure  on  the  part  of  Spaiu  to  pay  with  puuctuality  the  interest 
(hie  under  the  convention  of  18  44,  for  the  settlement  of  claiujs  between 
the  two  countries,  has  made  it  the  duty  of  the  Executive  to  call  the  par* 
ticular  attention  of  that  Government  to  the  subject.  A  disposition  baa 
been  manifested  by  it,  which  is  believed  to  be  entirely  sincere,  to  fulfill 
its  obligations  in  this  respect,  so  soon  as  its  internal  condition  and  the 
state  of  its  tiuances  will  permit.' 

"*.Mr.  Buchanan,  when  Secretary  of  State,  agreed  to  receive  an  an- 
nual payment  of  j?;50,0(M)  at  Havana  in  full  of  the  interest  of  tbo 
[uincipa!  provided  for  by  the  convention,  less  liftmen  hundred  dollars 
for  what  was  called  prompt  payment.  •  •  •  When  the  p;»ynu*nt  of 
istj2  was  about  to  be  made,  the  question  arose  wbethiT  it  should  be 
demanded  iu  coin,  or  whether  we  were  bound  by  the  act  of  Congress 
of  the  L*Oth  of  February,  1802,  to  accept  the  same  in  current  money  of 
the  United  States.     The  latter  alternative  was  reluctantly  acceded  to.' 

"  Many  an<l  delicate  questions  arose  between  the  United  States  and 
Spaiu  during  the  years  that  elapsed  between  the  treaty  of  18^34  and 
the  outbreak  of  the  insurrection  in  Cuba  in  181)8;  questions  which  taxed 
the  skili  and  Ibrbearauce  of  statesmen  on  both  sides.  But  they  did 
not  concern  th«^  construction  or  the  operation  of  existing  treaties  be* 
tween  the  two  powers. 
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"Id  conteiiiliiig  vvitli  this  iusiirrectioD,  tlio  Govt'iumeiitof  Spiiiucou- 
ceiveil  it  Hfcessaiy  to  issue  (lecreea  suspoudiug  tbo  ligbt  of  {ilienatinfj 
property,  siiul  embarfioiog  tlie  property  of  some  citizons  of  (be  United 
States,  wbo  were  suspected  of  being  connected  with  tbo  insiirgeots. 
Mr.  Fish  called  attention  to  the  fact  thiit  the  cnforccineut  of  such  de- 
crees against  citizens  of  tbo  United  States  and  their  propei  tie.s  might 
ho  regarded  as  viobUions  of  the  7th  article  of  the  treaty  of  1705.  As 
bad  been  foreseen,  tnaiiy  comphiints  arose,  which,  on  the  Otij  of  Jane, 
1870,  Mr,  Fish  brouglit  to  the  attention  of  the  Spanish  minister  in 
Washington,  saying,  *It  appears  to  the  President  that  the  sweepiug  de- 
crees of  April,  1S09,  have  been  put  in  operation  against  the  properties 
of  the  citizens  of  the  United  States,  in  violation  of  the  treaty  agree 
ment  that  such  property  should  not  be  subject  to  embargo  or  deten- 
tion for  any  public  or  private  j)urpose  whatever.  •  •  •  It  is  under- 
stood that  tlie  citizens  of  the  United  States  whose  projierties  have  been 
thus  forcibly  taken  from  them  have  not  been  allowed  to  employ  such 
advocates,  sobcitors,  notaries,  agents,  and  factors  as  they  nn'ght  judge 
proper;  on  the  contrary,  as  this  Government  has  been  informed,  their 
proi>ertie8  have  been  taken  from  tliem  witbont  notice,  and  advocates, 
solicitors,  notaries,  agents,  or  factors  have  not  been  allowed  to  inter- 
pose in  tbeir  behalf.  •  •  •  The  undersigned  has  also  received  rep- 
resentations from  several  citizens  of  the  United  States,  complaining  of 
aibitrary  arrest,  and  of  close  incarceration  without  permission  to  com- 
innuicate  with  ibeir  friends,  or  with  advocates,  solicitors,  jiotaries, 
agents,  and  factors,  as  they  might  judge  proper.  •  •  •  in  some 
cases,  also,  such  arrests  have  been  foMowed  Iiy  military  trial,  witliont 
the  opportunity  of  access  to  advocates  or  solicitors,  or  of  commnnica- 
tiotj  with  witnesses,  and  without  those  persoual  rights  and  legal  pro- 
teetions  wliieb  tlie  acriised  should  have  enjoyed.  •  •  •  Wbat  bas 
Iteen  already  doue  in  Ibis  inspect  is  nnba|ipily  past  recall,  an*!  leaves 
to  the  United  States  Ji  claim  against  Spain  for  the  auiount  of  tbe  inju- 
ries that  their  citizens  have  snllered  by  reason  of  these  several  viola- 
tions of  the  treaty  of  170d.' 

"The  subject  was  referred  to  Madrid,  where,  after  some  corresi»ot>d- 
ence,  the  agreement  of  February  12, 1871,  was  concluded. 

"Under  this  agreement  tbe  United  States  presetited  a  claim,  on  be- 
half of  a  person  who  had  declared  bis  intention  to  becouie  a  citizen, 
but  had  not  yet  become  one.  Tbe  Spanish  agent  obJccte«l  that  it  did 
not  conui  within  Ihe  scope  of  tbe  treaty.  The  two  natioiml  ccmimis- 
Hioners  being  unable  to  agree  upon  this  question,  it  was  referred  to  the 
nmi»iro,  Uaron  Lederer,  by  whom  it  was  decided  adversely  to  the  United 
States." 

Mr.  J.  C.  D.  D.iviH,  Notes,  Ac. 

(25)  Sweden  and  Nokway. 

4  102. 

'r^ident  J.  Q.Adams's  message  of  February  7,  1828,  communicating 
to  the  Senate  a  treaty  of  commerce  and  imvigation  between  tbe  United 
Slates  and  Ilis  Majesty  tbe  King  of  Sweden  and  Norway,  toncludedat 
Stockholm  on  tbe  tbiirth  of  July,  1S27,  and  ratitied  .lanuary  IS,  182.S,  is 
given  in  House  Doc.  171,  L'Otb  Cong.,  Ist  sees.,  0  Am.  St.  Pap,  (For. 
Kel.),  S29. 
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Tbe  Cth  article  of  tlie  treaty  with  Sweden  of  1783  is  iinderstocKi  as 

applying  to  personal  property  alone. 

I  op.  275.  Wilt,  IHIO. 

By  virtue  of  article  2  of  the  treaty  with  Sweden,  of  April  3,  1783»  and 
articles  8  and  17  of  the  treaty  with  Sweden  and  Norway  of  July  24, 1827,  i 
the  provisions  of  article  4  of  the  treaty  with  Belgium  of  July  17, 1858, ' 
exempting  steam  vessels  of  the  United  States  and  of  Bel^^nam,  engaged  , 
in  regular  navigation  between  their  respective  countries,  from  the  pay- 
ment of  tonnage  and  certain  other  duties,  became  immediately  applica- ; 
hlej  mutatis  vixi  kind  is  ^  to  siaam  navigation  between  the  United  States  ^ 
and  Sweden  and  Norway. 

14  Op..  4(58,  WilliiiTOS,  1874. 

**  The  treaty  of  April  3,  1783,  was  concluded  with  Sweden  by  Dr. 

Franklin  as  American  plenipotentiary,  on  the  request  of  that  power. 
On  the  r2th  of  August,  ITS'J,  he  writes  from  Tassy  to  Robert  Living- 
ston ;  'All  ranks  of  this  imlion  appear  to  be  in  good  humor  with  us,  and 
our  reputation  rises  throughout  Europe.  I  understand  from  the  Swed- 
ish embassa<lor  that  their  treaty  with  us  wilt  goon  as  soon  as  ours  with 
Holland  is  finished ;  our  treaty  with  France,  with  such  improvements 
as  that  with  Holland  may  suggest,  being  intended  as  the  basis.'  On  the 
1 7th  of  December  lie  writes :  *The  Swedish  embassador  has  exthanged 
full  powers  with  me.  I  send  a  copy  of  his  herewith.  We  have  had  some 
cout'crences  on  the  proposed  plan  of  our  treaty,  and  he  has  dispatehed 
a  courier  for  further  instructions  respecting  some  of  the  articles.' 

'•On  the  7th  of  March,  1783,  he  writes  Livingston  :  '  1  can  only  send 
you  a  Hue  to  acquaint  you  that  I  have  concluded  the  treaty  with  Sweden, 
which  was  signed  on  Wednesday  last.  •  •  •  It  ditlers  very  little 
fixnm  the  plan  sent  me;  in  nothing  material.^  The  treaty,  in  fact,  bears 
date  April  3,  1783." 

Mr.  J.  C.  B.  Davia,  Notes,  &c. 

♦*  Sweden  is  I  ho  only  power  in  Euroi>e  that  voluntarily  ofle red  its 
friendship  to  tlic  United  States.  Without  being  solicited,  proposals 
were  made  for  a  treaty  before  the  independence  of  the  colonies  was  recog- 
nized by  Great  Britain.  A  general  authority  was  given  to  thecommis- 
Bioners  abroad,  Franklin,  Adams,  Jay,  and  Laurens,  to  conclude  treaties 
of  amity  and  commerce,  but  in  the  early  pint  of  the  Revolutionary  war 
Congress  did  not  direct  applications  specially  tu  !)e  made  to  any  of 
the  northern  powers,  and  most  of  the  other  courts  to  whom  agents 
were  sent  either  refused  to  receive  them  or  contrived,  nttder  some  pro- 
text  or  other,  to  avoid  all  api>earance  of  giving  aid  or  countenance  to  the 
American  Confederacy.  This  caution  or  intlilference  cannot  be  matter 
of  censure  or  suri>rise.  Few  European  courts  probably  thought,  at  the 
commencement  of  the  Revolution,  that  the  colonies  could  prevail.  Few 
ehose  to  tiike  the  risk  of  involving  themselves  in  a  niaritiiao  war  witli 
England.  With  the  name  of  colonies  weakness  and  subjection  were 
then  naturally  associated.  The  condu(rt  of  Sweden  was  marked  with 
frankness  an<l  with  a  very  friendly  chanicter.  America  couhl  not  ex- 
pect much  nid  from  that  country,  or  suppose  that  her  example  could 
have  a  great  <lea!  of  influence  on  other  nations.  But  it  was  highly 
gratifying  that  a  state  renowned  as  Sweden  always  has  been  for  tho 
bravery  and  love  of  independence  of  her  people  shouUl  manifest  a  syni-' 
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pathy  in  the  arduous  struggle  for  liberty  in  a  distant  country.  The 
proposal  for  a  treaty  was  entirely  uusoupbt  for  on  the  ])art  of  Congress. 
The  only  account  we  possess  of  the  transaction  is  in  one  of  the  letters 
of  Dr.  Franklin.  The  Swedish  minister  at  Paris,  the  Count  de  Creutz, 
called  on  hitii  toward  the  end  of  June,  1782,  by  thedirectiou  of  bis  sov- 
ereign, Gustavus  111,  to  iiifiuire  if  ho  was  furnished  with  the  necessary 
powers  to  conclude  a  treaty  with  3^vedeu.  In  the  course  of  the  conver- 
sation he  remarked  '  that  it  was  a  pleasure  to  him  tothitik,and  he  hoped 
it  irouid  be  rcmcfiibcrcd^  that  Sweden  was  the  first  power  in  l^oropo 
which  had  voluntarily  otlered  its  friendship  to  the  United  States  with- 
out being  solicited.'  Dr.  Franklin  commuuicated  the  application  of  Mie 
Swedish  envoy  to  Congress,  and  instructions  were  shortly  after  sent 
him  to  agree  ou  a  treaty.  The  treaty  was  coucUided  at  Paris  on  the  'M\ 
of  Aprils  1783,  by  Dr.  Franklin  with  theCouutGustavus  Philip  de  Creutz^ 
and  in  its  provisions  it  resembles  others  made  with  the  jiowcrsof  Europe 
at  that  time.  This  is  tie  only  treaty  we  had  with  that  country  till 
181G,  but  the  most  friendly  relations,  however,  have  been  always  main- 
tained." 

1  Lymau'tf  Diplomacy  of  tlie  U.  S.,  447  JT 

(ii6)  SWITZEBLAKD. 

§  103. 

Under  our  treaties  of  1817  and  1S50  with  Switzerland  a  citizen  of  the 
United  States  is  as  freely  entitled  to  hold  property  in  Switzerland  as  is 
a  citizen  of  Switzerland. 

Mr.  Evart«,  Sec.  uf  Statt-,  to  Mr.  Fiah.  8«>i>t.  20,  1879.     MS8.  Itiat.,  SwHb. 

Under  the  convention  for  extradition  between  the  United  States  and 
Switzerland,  it  is  suflicient  if  the  crime  be  subject  to  infamous  punish- 
ment where  it  was  committed. 

In  re  Francois  Farez,  7  Blatch.,  345. 

Article  1  of  the  treaty  of  1850,  j>rovidiug  that  citizens  of  the  United 
States  shall  be  at  liberty  to  i>ro8ecnte  and  defend  llicir  ri-^hts  before 
courts  of  justice  in  Switzerland  in  the  same  manner  as  uative  citizens, 
gives  the  right  to  maintain  an  action  against  the  Government  as  such 
right  is  given  to  citizens  of  Switzerland. 
Lol»8iger'»  Ca«o,  5  C.  Cls.,  687. 

The  treaty  stipulation  in  respect  to  aliens  takirig  title  to  real  estate  ia 
noticed  in  other  sections. 

Supra,  $  138;  ittfia,  ^  Wl,  citing  Mnmiihirin  r.  Ljiiljuui,  100  U.  S.,  48!!. 


(27)  Tin  POLL 
§  104. 

The  treaty  with  Tripoli,  giving  our  cousuls  jurisdiction  of  litigation 
between  citizens  of  the  United  States,  does  not  cover  cases  in  wbirh 
^m    both  parties  are  such  citizens. 

^1  Mr.  Clayton,  Spc.  of  StiiU\to  Mr.  MrCanley,  Sopt.*i7, 1849.     MS8.  Inst.,  Barb. 

^H  Powers.     Slv  u»  to  IJurb.  Powvirs,  supra,  ^  \\\ii:  as  to  Tnrkcj',  infra,  $  165. 

^^^^^        As  to  Mr.  Barlow's  Barbary  iicgotiation.s,  see  nupra,  ^  Mlo. 
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(28)  Tc«»rr. 
§1G5. 

^Tbe  correct  meaDiDg  of  the  foortb  article  of  the  treaty  of  1S30, 
lietfreeo  the  United  States  and  Tarkey,  has  for  some  time  past  been 
under  conftideratiou  bene.  The  various  tmoslations  of  the  Torkis^H 
origfoalof  tbat  article  made  at  Coostantinople  and  in  this  cotintr>'  ba«|| 
bcea  careiully  compared,  and  the  couclusion  arrived  at  is  that  the  Ku- 
ghab  vcmion,  ujMin  the  faith  of  which  the  treaty  was  ratilied  by  the 
Senate  and  I  be  President  of  the  United  States,  is  erroueoos.  According 
to  that  version  a  citizen  of  the  United  States  who  may  have  committed 
a  mindemeanor  or  a  crime  in  Tarkey  against  a  Turk,  or  againdt  11 
Turkish  Government,  cannot  be  arrested  even  on  mesne  proceeSi  or  in 
priMoried  by  I  he  local  authorities,  and  if  tried  therefor,  this  mast  be 
the  United  States  minister  or  consul. 

*<  Considering  the  virtual  imponity  which  such  a  stipulation  as  tbi 
U'wtowR  upon  evil  disposed  citizens  of  the  United  States,  in  that  country," 
it  \H  unaccountable  that  no  more  serious  distrust  of  the  accuracy  of  the 
translation  sliould  have  been  entertained  than  the  archives  of  the  De- 
partment disclose. 

"The  history  of  that  translation  appears  to  be  as  follows: 

"Mr.  Charles  Ithind,  who  as  a  special  agent  of  the  United  Statei^, 
proceeded  to  Turkey  in  1829,  for  the  puriMJse  of  negotiating  the  treaty, 
employed,  on  arriving  at  Constantinople,  one  Xavoni  as  his  dragoman. 
A  French  version  of  the  Turkish  by  this  Xavoni,  and  another  in  the 
Rjinio  language  by  ^mother  hand,  aecouipauied  the  original  treaty  soot 
hither  by  Mr.   Uhiiid.    It  is  presumed  that  neither  of  these  version 
was  entirely  satihfactory  to  Mr.  Vau  Buren,  then  Secri'tary  of  State 
for,  pursuant  to  his  diretlioii,  Mr.  William  B.  Elodgson,  then  employt 
in  the  Department,  and  afterwards  it6v  official  translator,  made  anothc 
tnuiMlatiod,  which  purports  to  have  been  from  the  original  Turkish.     It" 
i»,  liowe.ver,  obvious  on  inspection  that  Mr.  Ilodgsoii-s  traiislatiou  is  not 
from  the  Turkish  original,  but  seems  to  be  compounded  from  thu  twoS 
French  versions  above  referred  to,  both  of  which  err,  as  alleged  by  the 
'I'urki.Hli  (rovernment,  and  m  the  other  franslationsrecently  made  plaiidy^ 
show. 

"  If  reasonable  weight  be  allowed  to  the  objection  of  the  Turkish  Gc 
ernment  that  it  could  not  have  been,  and  was  not  their  intention  to  have 
placed  United  States  citizens,  oftentlers  in  Turkey,  on  a  more  favorabU 
looting  than  citizens  or  subjects  of  other  countries,  it  is  obvious  that  thi 
objection  is  decidedly  at  variance  with  the  Englivsb  version  of  the 
article  of  our  treaty  as  approved  by  the  Senate,  and  pnirlaiiiied  by  i 
Treshlent  of  the  Uni(e«l  States.     The  English  translation  of  the  7t 
article  has  also  been  pnuiounced  defective  by  that  Government,  as 
corre»i)ondence  with  your  predecessor,  Commotion*  Torter,  will  show. 
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"  Ambiguities  and  inaccuracies  of  tbis  cbaracter  resiiecting  sncli  iiu- 
liortaiit  itistniments  mh*  tu  bii  deplored;  every  proper  eftort  should  bo 
made  to  avoid  them,  ami  wheti  brought  tohght  they  slioidd  becorreeted. 

**Th©  President  canuot  take  it  upon  himself  to  determine  wliether  the 
Senate  would  or  would  not  have  advised  and  consLnited  to  the  ratiflea- 
tioii  of  the  treaty  had  it  been  nuderstoud  in  thoseiiSL^  which  we  are  now 
satistied  that  it  hears,  nor  is  he  disposed,  witliont  the  advice  of  the  Sen- 
ate, either  to  iiroinulgate  u  new  and  correct  transbition  or  to  ask  the 
Government  of  Tnrkey  to  enter  into  a  new  treaty,  conforming  to  the 
English  version  which  was  procbiimed  by  President  Jackson.  He  has 
therefore  determined  to  submit  the  facts  to  the  congfderation  of  the 
Senate  and  awiiit  its  resolution  before  inaugurating  any  diplomatic 
action.  Yon  are  instructed  in  the  mean  time  to  avoi<l,  and  direct  our 
consular  ofllcers  to  avoid,  making  any  issue  the  raaiatainiag  of  which 
depends  upon  the  English  versions  of  the  ith  and  7th  articles  of  the 
treaty  which  is  contained  in  our  statutes,  or  drawing  in  question  tlie 
construction  which  the  (jovernment  of  Tnrkey  puts  upon  the  original 
document." 

Mr,  FIhIi,  Bee.  of  Stftto,  to  Mr.  Morris,  Ocf.  9.  18».9.     MSS,  InsL,  Turkey;  For. 
Rel.,  1M70. 

The  correspondence  which  preceded  this  treaty  is  given  in  Senate 
(^'onfidential  E.v.  Doe.  E,  4lRt  Cong.,  2d  sess. 

**  I  have  no  hesitation  in  confirming  the  conclusion  reached  by  my 
distinguished  predecessor  on  the  IDlh  of  October,  18G1),  *that  the  En- 
glish version,  upon  the  faith  of  which  the  treaty  (of  1830)  was  ratified  by 
Ibe  Senate  and  the  President  of  the  United  States,  is  erroneous.'" 

Mt.  Kvart^   Svc.  of  Sfatr,  to  AriKtjmlii   Bey,  Dec.  IH,  lb77.    MSS.  Notoii, 
Turkey. 

But 'Mhis  translation  was  nevertheless  the  faithful  reproduction  in 
substance  of  the  ]>urposes  of  the  American  plenipotentiaries,  and  as 
such  received  the  sanction  of  the  Senate  and  the  Pivsident  of  the 
United  States,  and  thus  became  for  this  nation  the  bintUng  law  whose 
precepts  may  not  be  unheedingly  disregarded,''  and  the  ringlish  trans- 
lation, though  technically  inaccurate,  reflects  the  spirit  of  the  negotia- 
tion and  treaty. 
IMd. 

"Iti«  granted  that  the  present  official  translation,  on  the  faith  of 
which  the  Senate  advised  and  consented  to  the  ratification  of  the  treaty, 
is  erroneous.  IJnt  until  it  is  fully  replaced  l>y  a  version  having  the 
sanction  of  mutual  consent,  it  is  not  competent  for  the  Senate  to  revoke 
or  revise  its  previous  decision,  or  for  the  President  to  disregard  th(^  ex- 
isting statute.  Suspension  of  the  effect  of  the  ronlroverted  clause, 
pending  an  adjustment,  is  the  extreniest  limit  to  which  the  Executive 
power  can  go." 

Saino  to  «aiuo,  Mar  M,  1678;  ibid. 
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"  I  am  directed,  in  tUe  first  plsico,  by  tbo  President  lo  julmit,  on  tl 
part  of  the  Govenimoiil  of  tlie  United  States^  tlmt  tlie  United  State" 
are  boiiiid  by  the  Turkish  text  of  flic  treaty  of  1830,  wLicli  was  sigued 
in  that  text  alone.  1  make  tbis  admissiou  the  more  cheerfally  in  viei^H 
of  your  rerejited  assurances,  m  the  iiameof  your  Government,  that  not 
only  shall  Ihe  tiue  intent  of  that  text  be  observed,  but  also  that  the 
citizens  of  the  United  States  within  Ottoman  jurisdiction  shall  have 
the  treatment  accorded  to  the  citizens  or  subjects  of  the  most  favored 
nation,  either  by  treaty  or  by  virtue  of  exi^tiu-,'  local  hiwo  or  customs." 

Sjime  to  aaiuti,  Miiy  14,  I8b0;  ib(d.    Bee  on  tliia  tifi»ic,  samo  to  sntne,  Jnue26, 
18:^0;  ibid. 

The  arrangement  of  1S84  with  Turkey  as  to  the  sale  of  books  xi 
Turkey  constitutes  an  itilernatioual  understanding  not  to  be  set  aside 
by  either  party,  unless  for  good  and  sufficient  reason. 

Mr.  l-'reliughuysou,  Sec.  of  StiitP,  to  Mr.  lle.ip,  Jan.  10,  188.'>.    MSS.  Inal 
Turkey. 


Lie 

1 


<*  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
26th  ultimo,  concerning  the  true  interpretation  of  article  4  of  the  treaty 
of  1830,  between  the  United  States  and  the  Ottoman  Porte,  in  so  far 
as  it  concerns  the  treatment  of  American  citizens  accused  of  crime  in 
Turkey.  ^ 

*'It  appears  to  be  jonr  desire  to  avoid  the  extended  discussion  of  de^| 
tails  which  has  attended  the  question  for  several  years  past,  and  treat 
it  in  its  most  practical  ai*pects.  To  that  end  you  confine  your  represent- 
ations to  certain  elementary  considerations  which,  if  I  rightfully  ud- 
derstand  your  note,  you  regard  as  conclusive  in  themselves  and  a« 
rightly  suflicient  to  have  closed  the  controversy  before  now,  under  the 
instructions  given  to  the  United  States  minister  at  Constantinople  to 
examine  ami  settle  the  facts.  ^1 

"This  Department  is  equally  desirous  to  avoid  traveling  anew  th©^ 
path  of  previous  argument.  The  matter  seems  to  it  to  be  one  readily 
restricted  lo  precise  limits  within  which  it  might  have  been  determined 
at  any  time  in  the  pa.st  fifty  years  if  your  Government  had  met  the  real 
issae  by  a  positive  statement  of  the  precise  meaning  of  the  Turkish  text 
of  the  fourth  article  in  dispute. 

"A  part  of  your  argument  appears  to  rest,  permit  me  to  say,  on  a  fal 
lacious  assumption.  You  go  back  to  Mr.  Porter's  declaration  in  1831 
that  the  Turkish  text  should  be  the  standanl  in  case  of  doubt  as  to  the 
meaning  of  the  treaty,  and  you  next  quote  (with  some  verbal  inaccura- 
cies) the  words  of  Mr.  Evarts  in  his  note  of  May  14, 18bO,  as  follows : 
*I  am  directed  bythe  President  to  admit,  on  the  part  of  the  Govern- 
ment of  the  United  States,  that  the  United  Slates  are  bound  by  the 
Turkish  text  of  the  treaty  of  ItiSO,  which  was  signed  in  that  text  aloo^ 
I  make  tliis  admission  the  more  cheerfully  in  view  of  your  repeated 
surances  in  the  name  of  your  Government  that  not  only  shall  the 
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iutent  of  tliat  text  be  obsc'ivetl,  but  nlso  tbat  tbe  citizens  of  Ibe  United 
States  within  Ottoman  jurisdiction  sball  bave  the  treatmeut  accorded 
to  tbe  citizcijfi  or  sul)jecti»  of  tbe  njOKt  favorHl  nation,  ('itber  by  treaty  or 
by  virtue  of  extisting  local  biws  or  custonis/Uoth  of  which  you  take  as 
showing  that  '  the  United  States  Government,  yielding  to  evidence, 
finally  adhered,  it  is  true,  in  principle  to  the  view  taken  of  this  rjuestion 
by  the  Sublime  Porte.'  You  surely  do  not  wish  to  be  understood  as 
claiming  that  au  admission  of  the  Turkish  text  as  the  standard  is  equiv- 
alent to  a  blind  acceptance  of  the  interpretation  which  the  Porto  may 
see  fit  to  ^ive  to  that  te::t,  where  the  language  itself  is  auibi^aous. 
As  Mr.  Bancroft  Davis,  then  Acting  Secretary  of  State,  had  the  honor 
to  inform  Aristarchi  Bey  on  tbe  30th  of  December,  1881,  *  The  President 
has  not  intimated  a  purpose  uf  yielding  to  the  Ottoman  construction  of 
the  treaty  of  1830,  or  of  abandoning  iu  any  way  what  he  regards  as  the 
just  rights  of  the  United  States.' 

"The  simple  question  is  now,  and  always  has  been,  what  was  the 
meaning  of  the  treaty  of  1S30 !  In  other  words,  w  hat  did  it  stipulate  for 
American  citizens  in  Turkey  in  IS-HOI 

"  You  are  doubtless  familiar  with  tbe  precedent  correspondence,  and 
will  therefore  recall  without  ditlicuUy  the  many  occasions  on  which  this 
Government  has  asked  that  of  Turkey  to  furnish  an  intelligible  para- 
pbniseof  tbe  disputed  article, and  to  explain  what  was  the  usage  toward 
other  Franks  iu  1830.  Not  the  slightest  attempt  to  enlij;hteu  this  Gov- 
ernment on  those  two  all-important  points  has  been  made. 

"Tbe  treaty  was  negotiated,  as  you  are  aware,  iu  the  French  tongue. 
The  commissioners  agreed  upon  a  text  in  French,  embracing  certain 
stipulations.  The  reports  of  the  negotiations  which  accompanied  the 
text  showed  the  occasion  for  those  stiimlations  and  their  nature.  With 
regard  to  the  clause  in  dispute,  forbidding  the  arrest  and  imprisonment 
of  American  citizens  by  the  local  judges,  and  leaving  to  their  ministers 
or  consuls  tbe  power  to  punish  them,  as  in  the  case  of  other  Franks, 
the  negotiators  remarked  that  tbis  clause  was  not  always  strictly  ob- 
served iu  the  ease  of  other  Franks;  that  the  Turkish  authorities  iu 
l?i30  frequently  arrested  Franks,  who  were  thereupon  demanded  and 
obtained  with  difficulty  by  the  foreign  ministers.  There  seems  to  have 
been  no  doubt  in  their  uiinds  as  to  the  extent  of  the  stipulated  privilege. 
The  French  text,  so  agreed  upon,  was  accepted  by  the  Turkish  nego- 
tiators, and  the  American  negotiators  were  Iherenpon  furnished  by  the 
Turks  with  a  version  in  tbe  Turkish  language,  which  they  were  assured 
was  a  faithful  equivalent  of  the  French  text  agreed  upon. 

"If,  under  these  circumstances,  the  effect  of  translation  was  tooccasion 
differences  between  the  two  texts,  it  would  seem  to  be  due  to  transla- 
tion from  French  into  Turkish.  Ilowever  this  may  be,  they  could  have 
been  verbal  merely,  for  to  suppose  that,  under  the  assurance  of  equiv- 
aleuce,  a  Turkish  text  was  submitted  radically  ditferent  fiY>m  the  French 
text  agreed  upon,  would  be  to  impute  something  very  like  bad  faith  to 
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tbe  Turkish  negotiators — an  imimtation  which  this  Government  has 
desire  to  make, 

"The  Turkish  Government  denies  absolutely  the  existeiioe  in  the  Turk- 
ish text  of  certain  i)br:ise.s  found  iu  the  English  text.  It  saj-s:  'Tht» 
words  "fAcj/  shall  he  (rial  by  tlieinnhiister  or  comul  and  punished  accord- 
ing to  their  offense-''  uo  uunt*  exist  iu  the  text  tb;in  the  words  '■''they  shall 
not  be  rtrrf*/tv/."' 

"Omit  these  words  and  the  retJiait»i«g  tfxt  becomes  utterly  meanin 
less.    Nothing  whatever  is  stiiuilatt'd  savo  the  usage  observed  tow 
other  Franks.    This  must  be  more  than  '  merely  the  efiect  of  transl 
lion.' 

"This  Departnii'iit  iH>8se8ses  twenty  or  more  translutiouH  from  tb 
original  Turki.vh  text,ni:ide  by  eminent  srholnrs  and  impartial  t'xjMM't 
All  these  versions,  without  exe.t*ptit>n,eontjiiu  phrases dosely  foliowin 
those  which  the  Porte  says  do  not  exist  at  all,  and  all,  despite  wide  vei 
hal  diflerences  (miTelythe  efli't-'t  of  translatiou),  nj^'iee  in  stipulating 
that  IJO  Americiiu  citizen  isfiall  be  imprisoned  iu  a  Turkish  prison,  but; 
shall  be  punished  throngh  the  instrumentality  of  his  minister  or  consal. 

"  The  inference  is  irresistible  that  Komethingof  the  nature  of  au  extra- 
territorial privilege  was  stipulated,  and  that  the  words  on  which  your 
Government  lays  such  stress — *  ftdlowing  in  this  respe<rt  I  be  usage  o 
served  towards  other  Franks' — are  simply  ex|ilauatory.    They  referj 
merely,  by  way  of  illustralion^  to  a  well  known  state  of  things  existiu 
iu  1830,  when,  as  Mr.  Rhiiid  shows,  all   the  foreign   ministers  succesi 
fully  resisted  the  occasional  mistaken  ell'ort  of  a  Turkish  ollicer  to  ar- 
rest Fraukish  subjects.     They  <lo  not  coutaiu  by  limitation  the  wholeol 
the  coueession. 

"  Moreover,  this  explanatory  clause  as  to  the  treatment  of  other  Franks 
was  clearly  not  intended,  in  1830,  to  subject  American  citizens  for  the 
future  to  whatever  changes  might  thereafter  supervene  in  llie  Turkish 
treatment  of  other  Franks.  The  stipulation  was  meant  to  rest  on  u 
solid  basis,  not  on  a  delusive  qniekHaixl,  shifting  with  each  varyin 
provision  of  Turkish  law.  This  is  eviilent  when  \vti  remeud)er  that  in 
1830  there  were  no  tribuuals  to  whieh  foreigners  were  amenable,  and 
that  the  system  of  jnri.sprudence  to  which  the  Forte  elaiujs  that  Ameri 
can  citizens  are  to  be  subjeete<l  originated  long  alter  the  treaty  of  WHi, 

"The  Turkish  ground  as  to  the  judicial  treatment  of  Frankschangei 
every  year.  One  example  will  suthce.  In  the  past  correspondence  th 
Porte  and  its  representative  here  have  repeated  with  the  mosteoleiun 
asseverations  the  assnn^uce  that  the  treaty  iu  the  Turkish  text  dis- 
tinctly reserved  to  our  ministers  and  consuls  the  sole  right  to  imprison 
American  citizens  even  iu  pursuance  of  a  Turkish  judgment  whose 
validity  wo  have  denied,  and  yet,  recently,  au  American  citizen,  Dr. 
Pflaunt,  has  sufiVred  imprisonment  iu  a  Turkish  prison  by  virtue  of  o 
Tnrki.sh   jinlieial  senfiuee. 
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"  1  may  rfcogoize  a  (.lesire  ou  the  part  of  the  Poi t«  lo  biiug  the  treat- 
ment of  all  Flanks  under  the  provisions  of  ita  recectjudicial  lefjislation; 
but  thisdt'sire  i«  litniknl  in  its  eflVcts  hy  tredty  rigbts.  It  would  appeal 
to  be  tbe  inteiuion  of  the  Porte  to  eliminate  from  the  last  part  of  arti 
cle  4  of  tlie  treaty  of  1830  all  tbat  enuneiates  aoy  specific  privilege, 
and  leave  imly  a  vague  favored  nation  clause,  whei^eby  American  citi- 
zens shall  receive  the  most  favorable  treatment  which  thv  the  time  being 
may  be  accorded  to  any  other  Frank.  This  a  very  narrow  result.  "We 
are  willing  to  regard  the  phrase  touching  the  treatment  of  other  Franks 
as  Laving  some  of  the  fjnality  of  a  most  favored  nation  clanne  ;  tbat  is, 
if  any  other  Franks  have  a  more  lavoretl  treatment  than  that  specifically 
stipulated  in  our  treaty,  an  American  citizen  might  rightly  chiim  such 
extension  of  lavor.  But  it  is  not  in  itself  a  most  favored  nation  clause, 
nor  does  it  stand  ahnie,  independent  of  the  Hpecific  stipulations  of  tbe 
article  in  which  it  is  found. 

"  In  every  aspect  of  the  case  there  are  two  vital  considerations:  firsts 
the  true  meaning  of  the  text  of  the  treaty,  and,  secondly,  the  treatment 
of  Franks  in  1830,  when  the  ti*eaty  was  signed.  As  to  both  of  these 
our  etlbrts  to  obtain  a  distinct  declarati<m  from  the  Porte  have  failed. 
Our  last  attempt  to  obtain  the  needed  light  on  the  subject  has  been  com- 
pletely ignored.  An  instruction,  No,  44,  of  March  3, 1882,  was  sent  to 
Mr.  Wallace,  summarizing  the  whole  situation  in  the  frankest  spirit  and 
with  the  sole  desire  to  i>ut  an  end  to  this  controversy.  Orj  the  2^-hh  of 
October,  1882,  Mr.  Walhice  communicated  a  cojiy  of  that  dispatch  to  his 
excellency  Said  Pasha,  the  Porte's  minister  for  foreign  aflairs.  No  an- 
swer has  been  made.  As  1  infer  from  yonr  note  of  A]iril  2(i,  18S4,  that 
you  arc  not  even  aware  of  the  existence  of  my  communication  of  March 
3, 18^2, 1  send  you  a  copy  thereof  for  your  infcuination,  omitting  the  in- 
closures,  which,  as  you  will  see,  jire  of  record  in  your  legation. 

"  I  write  you  this  from  a  courteous  desire  that  you  may  folly  compre- 
hend the  situation,  not  with  any  purpose  of  transferring  the  discussion 
back  to  Washington  for  speculative  and  impractical  discussion.  As  I 
said  in  my  note  to  Aristarchi  Bey,  of  Angust  29, 1882,  '  General  Wal- 
lace is  in  a  jmsition,  under  the  instructions  heretofore  sent  to  him,  to 
res|>ond  to  any  proposal  or  argument  which  his  excclleDcy  the  minister 
for  foreign  affairs  may  see  fit  to  address  to  him.'" 

Mr.  FreliDRhnyscu,  Sec.  of  State,  to  Ttvfik  Pasba,  May  31,  1884.     MSS.  Vottm, 
Turkey;  For.  Bol.,  list<5. 
t  to  quuKtioQs  of  iuterpretntiou  nhou  tlicre  are  cooflictiag  vcrsioii^,  sti(^  U,  S. 
I'.  Arretlondo,  6  Pet.,  COl,  cite<l  »»pra,  ^  133. 

"I  have  had  the  honor  to  examine  the  note  verbale  dated  the  30th 
August  la.st,  and  handed  by  you  to  the  Acting  Secretary  of  Stale,  Mr. 
Davis,  on  that  ilate.  You  therein  review,  from  the  position  hehl  by  the 
Government  of  the  Porte,  the  pending  questions  between  the  two 
countries  concerning  the  duration  of  the  eflects  of  the  treaty  of  18G2, 
and  communicate  the  declaration  made  to  the  chargd  d'affaires  of  the 
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United  Htates  at  Constautinoplo,  that,  considering  tbo  treaty  as  DC 
loDger  Laving  any  legal  force,  the  Sublime  INnto  will  levy  an  ad  valorem ^ 
duty  oil  Aniericsui  goods  introdnct'il  into  Turivcy.     AtuI  you  conclude 
by  stating  the  desire  of  the  Porte  that  the  United  States  legation  at-i 
Constantinople  be  directed  to  appoint  delegates  for  the  pappose  of  ne-( 
gotiatiug  a  new  treaty  and  a  new  tarifit'. 

"I  have  noted  esp*.'eial!3'  the  conelnding  words  of  your  note  verbale^ 
that  *  it  is  impossible  for  the  Imperial  Government  to  recede  from  thOj 
position  whit'b  it  h.is  taken  in  relation  to  this  question.' 

'■'  I  regret  *-t>  see  in  this  couinmnication  au  apparent  departure  from] 
assurances  repeatedly  made  by  the  Gov(  nimcut  of  tlje  Porte,  both  at] 
Constantinople  and  through  its  representatives  in  this  capital,  that  thej 
goods  and  citizens  of  the  United  States  should  receive  in  any  contin- 
gency the  treatment  of  the  most  favored  nation.  The  proposals  here- , 
tofore  made  by  us  to  continue  sucli  treatment  while  negotiating  a  nevj 
treaty  were  based  on  these  assurances  of  Turkey. 

*' Aft  relates  to  these  assurances,  I  need  scarcely  do  more  than  refex 
you  to  the  words  of  your  own  note  of  May  23  last,  wherein,  while  8lat-j 
ing  the  inability  of  Turkey  to  accept  the  letter  of  the  proposal  made  by] 
the  United  States,  you  make  the  following  declaration  ; 

<"A8  to  the  fear  which  you  express  that  the  commerce  of  the  United 
States  wil!  bo  placed  on  a  lower  footing  in  consequence  of  the  abroga- 
tion of  the  treaty  of  1S02,  while  other  powers  have  treaties  of  longer 
duration,  and  that  American  commerce  will  thereby  be  subjected  to  &j 
disadvantageous  rc^'gime,  I  can  assure  yon,  in  the  name  of  my  Govern- ' 
nu-nt,  that  the  Sublime  Porte  entertains  no  such  idea.  The  esteem  and 
regard  which  it  has  always  manifested  for  the  United  States  are  a  sare 
gnanintee  that  it  will  maintain  their  rights  as  it  has  done  in  the  past.' 

"Many  such  declarations  might  be  cited  from  the  notes  of  yourself 
and  yotir  predecessors  and  of  the  ministers  of  foreign  afl'airs  of  the 
Porte  to  the  same  effect,  but  in  more  unequivocal  language  even  thaa, 
yours. 

"  Besi<Ies  these  assurances,  the  United  States  are,  in  virtue  of  a  treaty] 
whoso  existing  validity  is  beyond  a  doubt,  entitled  to  the  treatment  of 
the  moat  favored  nation. 

"The  proposals  heretofore  made  by  this  Government,  and  which  hav€ 
been  declined  by  that  of  the  Porte,  were  based  on  these  assurances,^ 
and  looked  simply  to  the  continuance  of  the  most  favored  nation  treat- 
ment so  long  as  other  nations  should  be  more  f;ivored  than  our  own, 
and  no  longer.  In  this  respect  our  proposals  are  not  at  variance  with 
the  drafts  submitted  by  your  own  Government  to  tbo  United  State*] 
minister  at  Constantinople.  The  principle  sought  to  be  confirmed  ii 
both  is  the  same. 

"This  Government  stands  ready  to  negotiate  a  new  tre^vty  with  Tar- 
key,  whereby  the  commerce  of  the  United  States  may  bo  subject  to  tho 
same  increase  of  'ttixes  as  the  commerce  of  other  nations  with  which  J 
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Turkey  has  coiicluiled  or  way  conchtde  treaties,  siicb  treaty  to  take 
eftect  with  tlie  general  cnforwdnertt  of  tlie  now  tariff. 

"I  cannot  but  view  tbo  itrcsciit  notification,  wiiiM-e.by  tlie  Governiueut 
of  tbe  Porte  ignores  its  assuranct  of  antl  agreement  for  favored  treat- 
ment, and  seeks  to  place  the  comuierci^  of  tlie  United  States  on  tbo 
basis  of  a  higher  taxation,  while  other  powers  are,  for  the  time  being, 
entitled  to  a  lower  rate,  as  unfavorable  to  that  good  feeling  which  should 
mark  the  negotiations  for  a  reformed  tariff  and  a  new  treaty. 

"This  Government  would  willingly  do  all  in  its  power  to  matntaio 
the  good  understatiding  which  should  exist  on  such  an  important  matter 
between  two  friendly  mitioiis;  but  it  must  be  quite  evident  to  you  that 
thi«  Government  cannot  willingly  accept  the  rejection  l*y  the  Turkish 
Gnverninent  of  the  fundamental  basis  upon  which  the  negotiation  has 
hitherto  proceeded. 

**The  representative  of  the  United  States  at  Constantinople  has  been 
instructed  to  protest  against  any  instance  which  may  come  to  his  knowl- 
edge of  the  levying  of  ad  valorem  duties  against  the  products  of  the 
Unitetl  States  to  which  the  products  of  other  nations  may  not  bo  at  the 
time  liable,  as  a  violation  of  the  treaty  of  1S30." 

Mr.  Frelingbuy8«u,  Soc.  of  SUlo,  to  TuvOk  Pasha,  Ovt.  '.^4,  1881.     MS.S.  NoIob, 
Tnrkey;  For.  Rel.,  1885. 

**  Your  dispatch  'So.  20,  of  the  lath  instant,  in  regard  to  the  resump 
tioD  of  tariil"  conferences  with  the  Porte  is  received. 

"  Jn  view  of  the  friendly  disposition  in  the  premises  on  the  part  of 
the  Turkish  minister  of  foreign  affairs  and  the  grand  vizier,  as  desLTibed 
in  ISlr.  Wallace's  Xo.  ino  of  the  25tli  January  last,  and  as  the  accession 
of  a  new  and,  as  you  say,  liberal-minded  minister  of  foreign  affniis  seems 
to  afford  a  favorable  ojjportunity  for  a  renewal  of  the  negotiations  rela- 
tive to  a  new  tariff  oti  the  part  of  Tnrkey,  and  eventually,  if  possible,  a 
commercial  treaty,  Mr.  Heap  is  hereby  authorized  to  take  part  in  any 
conferences  for  that  purpose  under  your  general  supervision. 

**  This  Department^  though  not  fidly  admitting  that  the  Turkish  Gov- 
ernment gave  due  notice  of  the  abrogation  of  tlie  treaty  of  18C2,  never- 
theless is  disposed  to  waive  that  point  and  to  participate  with  the  other 
treaty  powers  in  the  conferences  on  the  taritf  revision  on  the  basis  of 
the  most  favored  nation  privileges  being  granted  to  the  United  States 
in  any  new  agreemetit.s,  as  were  in  fact  conceded  by  the  treaty  of  1830. 

"If  new  instructions  for  Mr.  Heap  should  be  necessary,  as  seems  to 
be  implied  by  his  dispatch  to  >ou  of  the  10th  instant,  they  should,  as  he 
suggests,  correspond  with  those  given  to  the  delegates  of  the  other  na- 
tions, making  no  allusion  to  the  treaty  of  1802  as  to  a  rerinioti  of  tariff. 
By  Mr.  Wallace's  Xo.  476  it  appears  that  »*  the  Austrian  commercial 
treaty  is  now  the  oidy  one  with  an  undisputed  future  expiration,"  and 
that  the  Sublime  Porte  has  declined  to  accede  to  the  request  of  the  Aus- 
trian ambassador  that  the  rates  applied  to  other  nat  ions  may  be  extended 
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tu  liis.  This  circumstauce  will  not  probably,  bowuvcr,  stand  in  the  way  | 
of  tariff  ue*2:oiiatious  with  other  uatioius,  or  in  the  drawing  up  of  u]«»u- 
ticjil  ttoiiimcrcial  treaties,  us  is  reported  by  Mr.  Wallace  in  bis  Xo.  4<iG 
to  be  tho  ilesire  of  the  Turkish  Govenitneut.  It  is  desirable  that  yoii 
should  ubtaiji  and  trauNinit  to  (he  De[>artuient  a  eopy  of  the  draft  of  any 
8uch  treaty  which  may  have  been  prepared  by  the  council  of  ministers 
as  intimated  by  the  late  minister  of  foreij,'n  afiairs  to  Mr.  Walhu!*.  It 
is  presumed  that  Mr,  Heap  has  foMowetl  out  hiyowu  yugi^eslioo  of  mak- 
iujj  a  vahiatiou  of  the  arlides  of  importation  and  a  eomparison  of  the 
8a me  with  those  char^^'ed  on  them  as  a  ba.sia  of  a^jreement  eoneeniing 
the  rates  of  duty  to  be  eharged..  Mr.  Heap  appears  to  indicate  in  a 
general  way  within  what  limits  the  new  rate.s  will  range. 

"  It  is  intended  that  these  instructions  should  enable  you  to  appoint 
Mr.  Heap  as  delegate  from  the  United  States  for  eouference  with  the 
delegates  of  the  Ottoman  Goveruinent  and  those  of  other  iiutions  with 
a  view  to  a  new  eommereial  tariff.'- 

Mr.  Bayaul,  tk'c.of  State,  to  Mr.  Cox,  Oct.  *-iti,  \8fi^.     M88.  Inst.,  Turkey ;  For. 

Rcl.,  1885,    See  aUo  Rainc  to  »aiuo,  Mar.  4,  188G;  MSS.  Inst.,  Turkey. 
A»  to  prnpoBOd  natnndi7.ation  treaty  with  Turkey,  ece  Mr.  Bayard,  Sec.  of  State» 

to  Mr.  Cox,  ToIj.  :>,  18'?6.    MSS.  IriHt.,  Turkey.     Same  to  same,  March  4, 

ISSG;  ibid. 

The  correspondence  in  lS20-'30  relative  to  the  treaty  wiih  Turkey 
is  given  in  Ilonse  Doc.  2.jO,  2LM  Cong.,  Ist  sess. 

Tlio  j)rotoeol  ot  1874  with  Turkey,  relative  to  the  right  of  United 
States  citizens  to  hohl  real  estate  in  Turkey,  is  in  Treaties  of  the  U,  S., 
2d  ed.,  1880,  and  in  ISrtt.  ami  For.  St.  Pjip.,  IS7;j-'74,  vol.  (i5,  370. 

The  efteut  of  Turkish  restrictions  on  naturalization,  in  respect  to  real 
estate,  is  considered  infra,  §§  171,  172. 

The  treaty  between  the  United  States  and  the  Ottoman  Empire,  eon 
rhnled  June  5,  1802,  if  not  that  made  in  1830,  has  the  etiect  of  eonced 
ing  to  the  United  States  the  .same  privilege,  in  respect  to  consular  courts 
and  the  civil  and  criminal  jurisdiction  thereof,  which  is  enjoyed  by  other 
Christian  nations  ;  and  the  act  of  Congress  of  June  22, 1800,  established 
the  necessary  regulatitms  for  the  exercise  of  such  jurisdiction.  But,  ixs 
this  jurisdiction  is  in  terms  only  such  as  is  allowed  l>y  the  laws  of  Tur- 
key and  its  usages  in  its  intercourse  with  other  nations,  those  laws  op 
usages  must  1x3  shown  in  order  that  the  precise  extent  of  such  jarisdic- 
tion  may  be  known. 

DaiucftG  V,  Httlc,  91  U.  8.,  13. 

By  the  act  of  March  23,  1874,  the  President  is  authorized  to  accept 
the  jurisdiction  of  certain  mixed  tribunals;  see  the  proclamation  thereon 
of  March  27,  1870. 

Under  the  act  of  Congress  of  1848,  now  superseded,  to  carry  into  effect 
certain  provisions  in  the  treaties  betw^een  the  ITnited  Stales  and  Turkey, 
giving  certain  judicial  powers  to  minister-s  and  rotisnls,  there  being  no 
designation  of  a  jiarticidar  place  for  the  confinement  of  prisoners,  such 
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place  is  left  lor  lepuliitiou  uutler  section  five  t>f  th«i  act;  or  to  tho  discnv 
tioD  of  tho  acting  liinctionary. 

r>0i>.,«)7,  Toiicey,  1849. 

Citizens  of  the  Uuited  States,  by  virtue  of  tlm?  provisions  of  the  treaty 
Qf  1830  with  Turkey,  enjoy  in  common  with  all  other  Cbri.stian8  the 
privile/a^e  of  extraterritoriality  in  Turkey,  inclnding  Egypt,  in  llie  Turk- 
ish regencies  of  Tripoli  and  TihiIh^  and  in  the  iudependeut  Arabic  states 
of  Morocco  and  Muscat. 

7  Op.,  565,  Ci»»Ling,  1«U5. 

Aft  to  Barbary  Stutc»,  »ee  »upra,  ^  141<t. 

Tho  following  ilocuwonts  way  b(«  rt^ferroil  to  iu  IhU  connection: 
Bnlgnrinn  outragea.     Report  of  Engcne  Scluiylor;  Presidont's  tncmugc,  Jmi.  •**;], 

1S77,  Sonato  Ex.  Doc,  *-i4,  44th  Cong.,  2d  sess. 
Capitulations.    Report  of  Edw.A.  Van  Dyck;  Pre8ident.'«  iue««»gp,  Apr.  (i,  1K8I, 

Senate  Ex,  Doo.  3,  spec.  scbs. 
C»pitnlation8.    Second  part  of  tbo  report  of  Edw.  A.  Van  Dyck ;  President's  iut»»- 

ango,  Feb.  2,  1882,  Senate  Ex.  Doc.  87,  47th  Cong.,  tut  seas. 

For  the  following  memoranda  as  to  treaties  with  Turkey,  1  aui  in- 
debted to  the  note.s  of  Mr.  J.  C  D.  Davis,  as  amended  iuul  modified  by 
Mr.  Adee»  Second  Assistant  Secretary  of  Sbite: 

**  Various  attempts  were  niatle  prior  to  l>vJO  to  negotiate  a  treat.y  of 
amity  and  eoinnjcree  witli  the  Ottoinau  Porte.  Tlu'se  efforts  began  in 
1817,  before  which  time  American  coinnien-e  in  Turkish  ibuuinious  had 
l>een  'under  the  protection  of  the  English  Levant  Cotnjtany,  for  whose 
]>rotection  a  consulate  <luty,  averaging  one  and  one-fourth  ]>er  cent,  on 
t  be  value  of  cargoes  inward  and  outwaid,  wa**  paiil.'  On  ibe  iL'lh  of 
September,  ISJ^,  full  power  was  couferrcil  npon  ( -ommodore  I>iddle, 
iu  command  of  the  Mediterranean  si]ua<lnm,  Davi<l  Otiley,  consul  at 
Smyrna,  and  Charles  Hhind,  of  Philadelitljia,  jointly  and  severally  to 
conclude  a  treaty.  They  were  instructed  to  make  a  comn)ercial  treaty 
upon  the  most  favored  nation  basis,  and  they  were  referred  to  previous 
negotiations  by  Uflley,  iu  which  he  had  been  iu.structed  to  '  be  careful 
to  provide  that  the  translation  shall  be  correct,  and  such  as  will  be 
reeeived  on  botli  sides  as  of  the  same  import.' 

"  Rhind  made  a  great  mystery  of  leaving  Au»eriea.  lie  sailed  at  night 
in  a  packet  for  Gibraltar,  where  he  joined  liiddle,  and  they  proceeded 
together  to  Smyrna;  but  when  Ofliey  came  on  i)oard  in  that  port  he  in- 
formed them  that  it  '  was  i)erfectly  well  known  in  Stnyrna  tliat  they 
were  commissioners.' 

*' Rhind  expressed  his  disappoiutmeut.  It  was  then  agreed  that  he 
should  goaloue  to  Constantinople  and  commence  the  negotiations,  while 
his  colleagues  waited  at  Smyrna.  Ue  prooeedetl  there  and  presented 
his  letters  of  <redence.  After  these  ceremonies  were  over  he  submitted 
a  ilraft  of  a  treaty  to  the  Ueis  EHendi,  which  ajipears  to  have  been  in 
French,  iu  which  tongue  the  negotiation  was  conducte*!.  Some  days 
later  he  was  shown  the  Turkish  text  of  a  treaty,  and  was  told  by 
tho  Reis  ElTeudi  that  it  was  'drawn  up  in  sttict  conformity  with  the 
one  which  he  had  submitted,'  anil  on  the  7th  of  May  the  treaty  of 
18/30  was  signed,  the  Turkish  text  being  signed  by  the  Iteis  Eflendi,  as 
it  had  been  prepared  by  him,  and  the  French  text  being  tiigned  by 
Ithind  after  examination  and  comparing  it  with  the  Turkish.  A  secret 
and  separate  article  was  also  signed  at  the  same  time  respecting  the 
building  of  ships  and  purchase  of  ship-timber  in  the   United  States. 
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Itliiutl  then  dibpatcbedtt  Special  messenger  to  sumaiou  liis  coUeagaes 
to  Constant inoi)le. 

*'  When  tliey  arriveil,  and  were  made  acquainted  with  the  separate 
article,  they  disapproved  of  the  latter;  bot  rather  than  lose  the  treaty 
they  signed  hoth  the  treaty  and  the  separate  article  in  French  and  in* 
t'ornied  the  Secretary  of  State  of  the  reasouH  for  their  coarse.  This 
caaHcd  a  great  breach  betw<>eu  them  and  lihind. 

"  Tlie  Seiiate  approved  of  tbc  treaty  itself,  but  nyected  the  separate 
article.  David  rorter  was  then  coinmissioued  as  charg«5  d'aflaires,  and 
was  empowered  to  exchange  the  ratitications  cf  the  treaty,  and  to  ex- 
plain the  rejection  of  the  separate  article.  When  he  arrived  in  Con- 
.stanti[u>{»le  he  was  met  with  comjilaiuts  at  the  rejection  of  the  separate 
article  by  the  Senate.  Then  he  reports  that  a  discussion  was  had  *ou 
the  return  of  the  translation  made  at  Washington,  instead  of  the  cue 
signed  at  ConstautinoplcV  It  appears  lioni  the  archives  of  the  De- 
Iiartment  of  State  that  four  versions  were  sent  to  America:  (1)  An 
KnJ•Ii^^h  Iransklton  from  the  original  Turkish,  not  verified  ;  (2)  a  French 
tniuhlaliou  from  the  original  Turkish  veri(i<»<l  by  Navoui,  the  xVmericau 
dragoman  J  (3)  a  French  version  in  bhiek  ink \vith  annotations  in  red 
ink,  wliirh  fiom  internal  evideme  ii])pt'ars  to  be  substantially  the  origi- 
nal draft,  text  submitted  by  Khiud  to  the  Keis  Effendi:  (4)  another 
English  translation  made  from  the  French.  The  translation  which 
went  ln'fore  the  Senate  and  was  acted  on  by  that  body  was  not  ideu- 
tieal  with  either  of  lliese.  No  French  version  apjiears  to  have  been 
transmitted  to  the  Senate  witli  the  Turkish  text,  but  a  new  English 
viTsitm,  which,  from  internal  evidence  as  well  as  from  the  tradition  of 
the  Depart ment,  may  b€i  assumed  to  have  been  made  in  the  Department 
of  State,  mainly  from  the  Frenrh  version  No.  'i.  Wbetlier  thisbe  so  or 
not,  if  is  not  possible  to  say  with  certainty,  in  the  absence  of  the  au- 
llH'tjtic  French  t<'xt  said  to  have  liren  nigni'd  liy  lli(hlle  and  his  col - 
Iciignes,  that  sucli  text  was  exactly  r<Midi'riMl  by  the  versitm  which  was 
Kul>milted  to  the  Senate  in  Knglisii,  and  which,  after  ratification,  was 
otfi-rcd  in  exchange  at  Constantinople. 

*^  J^orter  met  the  didit-ulty  by  signing  a  pajK'r  in  Turkish  of  which  he 
re)  urns  to  Washington  the  following  as  a  translation:  *  Some  expres* 
Hioiis  in  tlie  French  tran*ilatiou  of  the  Turkish  instrument  exchanged 
between  Ihe  idenipotenliaries  of  the  two  contracting  i)arties,and  which 
contains  tlie  articles  of  the  treaty  of  commerce  concluded  between  the 
Sublime  Forte  and  the  United  States  of  America,  not  b^'ing  perfectly 
in  accordance  with  the  Turkish  original,  a  circumstance  purely  tlie  ef- 
fect of  translation,  and  the  (Jovernment  of  the  United  States  being 
satisfied  witli  the  Turkish  treaty,  ami  having  accepted  it  without  the 
reserve  of  any  word ;  therefore,  on  evi'ry  occasion  the  above  instru- 
ment sl»all  be  strictly  oliserved,  and  if,  herealter  any  discussion  should 
arise  between  the  contracting  parties,  the  said  instrument  shall  be  con- 
sulted by  me  and  try  my  successors  to  remove  doubts.' 

"This  was  received  at  the  Department  of  State  on  the  r>lh  of  Decem- 
ber, 1831,  and  there  is  no  evidence  that  flie  act  was  disapproved.  An 
Item  was  inserted  in  the  appropriation  bill  to  enable  the  I'resident  to 
carry  out  the  i)rovi8ion8  of  the  treaty.  I'orter'a  dispatches  were  jdawd 
at  the  service  of  the  Committee  of  Foreign  Affairs  of  the  Ilouse,  thtj 
subject  of  tJie  appropriation  was  discussed  in  the  Uonse,  and  the  apprcw 
priation  was  passed. 

*< No  question  arose  resiJecting  the  diflerences  between  the  vemioiis 
until  ISliS,  when  the  Turks  claimed  jurisdiction  over  two  American  citi- 
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zens,  arrested  utid  iiuprisonetl  by  the  Turkish  autlioritics  in  Syria,  far 
alleged  offenses  agaiust  the  Ottoman- Goverineeiit.  This  ehiira  ofjuris- 
dictiou  over  American  citizeus  was  resisted  by  K.  Joy  Morris,  the 
American  miuister,  who  referred  to  that  part  of  the  4th  article  of  the 
treaty  of  1830  wbieh  provides  that  *eveu  when  they  may  have  com- 
mitted fome  ofleiise,  tbey  shall  not  be  arresti'd  and  put  in  prison  by 
the  local  anthoritieis;  but  they  shall  be  tried  b.v  Iheir  niiiiiyter  or  consul, 
and  pnuisbed  according  to  their  offense.'  The  minister  for  foreign 
affairs  replied  that  the  translation  was  incorrect;  that  the  words  Mliey 
shall  be  tried  by  their  minister  or  consul,  and  punished  accordinjir  to 
their  offense,'  and  the  words  'they  are  not  to  be  arrested,'  were  not  to 
lie  found  in  the  Turkish  text;  and  he  cited  Porter's  deelaratioi)  in  sup. 
port  of  his  claim  that  the  Tarkit^h  text  sbouhl  1m'  aecepted  as  the  stand- 
ard. Morris  then,  under  iiistruclions,  secured,  tlir«ni*?h  the  lUissian 
ambassador,  translatiuiis  to  be  made  from  the  Turkish  text  in  Constan- 
tinople by  the  first  dragoman  of  the  Prussian  legation,  by  the  first  and 
second  <lragomen  of  the  Kusstan  eml>assy,  and  by  two  former  dragomen 
of  the  Kussiau  embassy,  and  sent  them  to  the  Department  of  State. 
In  no  one  of  these  were  found  textnaliy  combined  llie  words  objected 
to  by  the  minister  for  foreign  atVuirs,  alf  lioii<i;h  all  agree  in  guaranteeing 
immonity  Irom  arrest  for  crime  by  th(;  Turkish  authorities  and  the  appli- 
cation of  puntshment  through  the  instrumentality  of  the  minister  or 
consul. 

"Mr.  Fish  then  inslrneted  Morris  that  the  President  had  'determined 
to  submit  the  facts  to  the  consideration  of  the  Senate,  aud  await  its 
resolution  before  inaugurating  any  diplomatic  action.'  This  was  done, 
but  without  modification  or  ontboritative  inten^retation  of  the  text  by 
that  body. 

''The  discussi(>u  as  to  the  true  meatniig  of  the  Turkish  text,  assum- 
ing it  to  be  the  accepted  standard,  has  since  continued,  and  is  still 
pending.  The  Turkish  Government  has  controverted  the  assertion  of 
jurisdiction  by  the  Uniteit  .States  minister  and  consuls  over  Americans 
charged  with  crime  in  Turkey  in  several  cases,  notably  with  regard  to 
the  seaman  Kelly,  who  in  18 —  was  tried  by  the  consul  at  Smyrtm  on  the 
charge  of  munlering  a  native  Turk,  aud  acquitted.  The  Turkish  Gov- 
ernment adhering  to  tho  allegation  that  the  words  detining  jurisdic- 
tional rights  in  the  jnemises,  which  ajipear  in  the  English  version,  an 
'not  to  be  Ibund '  in  the  Turkish  text,  it  has  bi'cii  rrpeatedly  invited  to 
submit  for  consideration  an  accurate  equivalent  of  that  text,  iit  French 
or  Knglish,  but  so  far  without  result.  Meauwhih%  the  Department  of 
State  has  accumulated  a  number  of  adilitional  translations  from  the 
Turkish,  made  by  high  authority  in  such  matters,  withinitencouuteriug 
one  in  which  sonie  form  does  not  appear  of  distiuct  admission  of  the  in 
tervention  of  the  minister  or  consuls  to  inllict,  administer,  or  apply  the 
punishment  due  to  the  crime  proven.  It  is  to  be  observed  in  tliis  rela 
tion  that  in  18.^8  a  tiealy  was  concluded  between  the  Ottoman  Porte 
and  Belginm,  signed  in  parallel  Turkish  and  French  texts,  between 
which  no  discrepancy  is  alleged;  and  that  the  French  text  of  article  4 
of  that  treaty  is  identical,  as  to  extraterritorial  jurisdiction  over  citi- 
zens, with  the  disputed  text  of  our  treaty  with  Turkey,  concluded  eight 
years  earlier.  The  same  provision  also  ocx;nr8  in  a  still  later  treaty  be- 
tween Turkey  and  Portugal. 

"In  185:""),  before  question  was  made  of  the  geiniiiieness  of  the  trans- 
lation from  the  original  Turkish  of  tho  treaty  of  lS3t),  Attorney  Gen- 
eral Oushiug  held  that  citizens  of  tho  United  States  enjoyed  the  priv- 
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ilege  of  extraterritonjilty  iu  Turkey,  E^^vpt,  Tiit^oli,  Tunis,  aud  Morocco; 
and  Attoruey-General  Black  bek>  that  the  consuls  Lad  judicial  powers 
aaly  in  crimioal  cases." 

Mr.  J.  B.  C,  Davis,  Ntitcs,  &c.,  2d  aDiemleUcd.    See,  astoTurkoy,  Van  liyke's 
report  ou  Ottotiiuu  cainlnlotion*. 

C2i>)  Venezukla. 

§  IGSff. 

Mr.  Spriuger's  report  of  July  31, 187G,  ou  the  Vcuezuehi  uiixed  comniis- 
bioHy  is  given  iu  IIou.se  Eep.  787,  44th  CoDg.,  let  sesH. 

'*Tbe  treaty  of  January  20, 183G,  was  terminated  pursuant  to  notice  of 
a  decree  of  the  President  of  Venezuehi,  which  was  eomtuunieated  to  the 
Secretary  of  State  by  the  secretary  of  foreif^ii  nlfairs  of  Venezuela,  in 
ewnpHanee  with  the  treaty,  in  the  followin;^  lauffuajje :  'The  under- 
signed^ secretary  of  state  for  the  department  of  foreign  relatiouHof  tbe 
Republic  of  Venezuela,  has  the  honor  to  iufonn  the  Hon.  Secretary  of 
State  and  Foreign  Kelations  of  the  Governiueut  of  the  United  StateH, 
that  the  period  stipulated  for  the  duration  of  the  treaty  of  peace,  amity, 
navigation,  and  commerce,  concluded  on  the  20th  of  Jannary,  1830,  rati- 
(Icd  by  the  Ignited  States  and  by  Venezuela,  respectively,  on  the  20tL 
of  April,  and  25th  of  May,  of  the  same  year,  and  of  whi(!h  tlie  ratifica- 
tions were  exchanged  in  this  city  on  the  31st  of  the  last  named  month, 
has  expired  on  the  311st  of  May  of  tbe  year  last  j>ast,  and  the  under- 
Rigned  has  received  orders  and  instructions  from  the  l^residenl  of  thi.s 
liepiiblie  to  notify  the  Government  of  the  United  States,  as  required  by 
the  34th  article,  1st  section,  of  (he  said  treaty,  that  from  and  after  the 
date  of  the  receipt  of  this  notico  will  tiegiii  the  period  of  one  year,  at 
the  end  of  which  the  treaty  will  cease  to  haveetfect  in  all  that  relate  to 
commerce  and  navigation,  llis  Excellency  the  President  has  published 
the  order  whicti  causes  this  communication,  and  has  expressed  his  will 
that  the  treaty  should  cease,  iu  a  decree  issued  on  the  4th  of  the  last 
month,  of  which  the  undersigned  secretary  has  the  honor  of  sending 
herewith  a  cerlit^ed  copy.' 

''  Mr.  Clayton,  the  Secretary  of  State,  responded  on  the  5th  of  January, 
185t),  as  follows:  'The  undersigned.  Secretary  of  State  of  the  United 
States,  has  the  honor  to  acknowledge  the  receipt  of  the  note  addressed 
to  this  Department  by  his  excellency  the  minister  of  foreign  atl'airs  of 
the  Republic  of  Venezuela,  under  date  the  5th  of  November  last,  ac- 
companied by  a  copy  of  a  decree  of  the  President  of  that  Repnblie,  and 
expressing  a  wish  that  the  existing  treaty  betvveeu  the  United  States 
and  Venezuela,  in  all  those  parts  relative  to  commerce  an<l  navigation, 
should  terminate  within  a  year  from  the  recei[>t  of  that  note,  con- 
formably to  the  tenth  paragraph  of  tiie  thirty-fourth  article  of  the 
treaty.  The  note  referred  to  having  been  received  at  this  Department 
ou  the  third  instant,  the  stipulations  of  the  treaty  to  which  !t  applies 
will  conscrpiently  cease  to  be  binding  on  either  Government  on  and  after 
the  third  of  Jannary  next.' 

"In  1851)  a  claims  convention  was  tnade  for  the  settlement  of  what 
were  known  as  the  Aves  Ishmd  claims.  For  the  correspondence  re- 
specting these  claims,  see  Senate  Ex.  Doc,  25,  .3d  sess.  34ih  (.'ong.  The 
last  payment  was  made  by  Venezuela  on  the  12th  of  Sei»tember,  1864, 
to'U.  S.  Sanford,  attorney  in  f.ict  for  the  creditors,^  who 'acknowl- 
edged to  have  received  from  the  Government  of  Venezuela,  through  th« 
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Oeneral  Credit  and  Finance  Company  of  Loudon^  full  satisfaction  of  the 
dues  under  the  convention  made  at  Valencia  on  llio  14tb  January,  1859, 
between  tbe  United  States  and  tlie  iJepnblic  of  Venezuela,  and  known 
as  the  Avca  convention,'  and  4n  behalf  of  tbe  creditors  under  said 
convention  relinquished  all  claims  upon  the  Government  of  Venezuela 
in  virtue  of  tbe  same,  or  of  tbo  convention  of  5tb  June,  1H03,  hypothe- 
catioff  for  its  benefit  tbe  export  dues  of  certain  ports  of  Venezuela.* 

"The  treaty  of  amity,  commerce,  naviju^ation,  and  extradition  of  1860 
WAS  terminated  by  notice  from  tbe  minister  of  Venezuela  as  follows: 
'  Tbe  Congress  of  the  United  States  of  Venezuela  passed,  on  tbe  18th 
of  May  last,  a  law  directing  the  Executive  to  notify  nations  with  which 
Veueznela  had  treaties  whose  term  had  expired  of  such  expiration. 
This  is  the  case  with  regard  to  tbo  treaty  of  friendship,  commerce, 
navigation,  and  extradition,  made  August  27,  1860,  for  a  term  of  eight 
years,  counting  Irora  tbo  timeoftho  exchange  of  ratifications,  which 
has  expired  by  reason  of  the  said  exchanges  having  taken  place  at 
Caracas,  August  9,  18GI. 

*'*In  accordance,  therefore,  with  the  provisions  of  the  law,  I  have 
the  honor  to  make,  by  tbe  present  communication,  and  in  the  name  of 
my  Government,  tbe  notification  provided  for  in  respect  to  the  said 
treaty,  in  order  that  tbo  dne  effect  may  be  reached,  and  tliat  tbe  com- 
pact may  cease  to  bo  obligatory  in  one  year  after  the  making  of  this 
declaration  as  was  agreed  in  article  Slst  of  tbe  same.' 

"To  this  Mr.  Fish  replied,  *  I  have  tbe  honor  to  acknowledge  the  re- 
ceipt of  your  communication  of  tbe  22d  instant,  by  which,  pursuant  to 
instructions  received  from  your  Government,  you  give  tbe  otlieiul  noti- 
fication to  the  United  States  of  the  intention  of  Venezuela,  as  stipulated 
in  the  Slst  article  of  tbe  convention  of  ISCO  between  tbe  United  States 
and  Venezuela,  to  arrest  tbo  operations  of  said  convention  twelve 
months  from  tbe  date  of  said  notification.' 

"  The  commissioners  provided  for  by  (be  claims  convention  of  1866 
were  dnly  appointed,  and  after  examination  made  awards  against  Veue- 
znela to  a  largo  amounts  When  tbe  day  of  payment  came,  Venezuela 
charged  that  the  proceedings  had  been  so  irregular  as  to  vitiat-e  some 
of  the  awards.  Tbe  United  States  suspended  proceedings  and  aske<l 
for  specific  statements  and  proof.  After  a  delay  of  over  a  year  Vene- 
zuela replied  to  the  demand.  The  reply  was  laid  before  Congress. 
Congress  did  not  act  at  that  session,  but  a  subsequent  Congress  en- 
acted, February  2.5,  1873,  *  Uiat  the  adjudication  of  claims  by  the  con- 
vention with  Venezuela  of  April  25,  1866,  •  •  •  is  hereby  recog- 
nized as  final  and  conclusive,  and  to  be  held  as  valid  and  subsisting 
against  tbe  Republic  of  Venezuela.' " 

Mr.  J.  C.  B.  Davis,  Notes,  &.c. 

This  statute,  sometimes  known  as  the  "  Finality  act*"  was  subse- 
quently repealed  by  an  act  approved  June  20, 1878,  as  the  result  of  a 
prolonged  examination  by  Congreesof  allegations  of  corruption  against 
the  members  of  the  Cardcas  mixed  commission,  and  tbe  matter  thus 
reverted  to  the  competence  of  the  Executive.  Being  again  brought  by 
the  President  before  Congress,  that  body,  by  a  joint  resolution  approved 
March  3,  1883,  and  in  response  to  the  President's  solicitation  of  its  ad- 
visory action,  requested  tbe  President  "to open  diplomatic  correspond- 
ence with  the  Government  of  Venezeula,  with  a  view  to  tbe  revival  of 
the  general  stipulativms  of  tbo  treaty  of  April  25, 186G,  and  tbe  appoint- 
ment tberenn<ler  of  a  new  commission,"  to  consider  all  the  evidence 
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before  the  formirT  commission,  ami  6ucb  new  evidence  as  might  be  ad- 
duced, with  jKJwer  to  make  new  awarda,  to  tbe  paymeut  of  which  the 
moneys  alreiidy  paid  by  Venezuela  and  lemaiuing  in  the  hands  of  tbo 
United  States  Government,  should  be  applied. 

The  contemplated  proposal  was  made  by  Mr.  Freliugbnysen  to  Mr. 
Soteldo,  the  Venezuelun  minister,  June  11,  1*<84,  but  without  t^atisfac- 
Tory  result,  and  tite  President  again  consulted  Congress  in  the  matter. 
The  4Sth  Congress  adjourned  without  having  taken  joint  action  on  the 
conflicting  reportsof  the  Senate  and  Douse  Foreign  Committees.  The 
Executive  thereupon  resumed  its  plenary  discretion  in  the  premises, 
and  the  negotiation  with  Venezuela  was  successfully  revived,  a  conven- 
tion being  signed  at  Washington  by  Mr.  Bayard  and  Mr.  Soteldo  De- 
cember 5,  IHSo,  jiroviding  for  a  new  mixed  commission  to  tiear  nil  claims 
which  were  proper  to  be  bronght  under  the  convention  of  ISGO,  and  to 
make  awards  thereon  in  substitution  of  those  of  the  Caracas  commis* 
sion,  This  convention  was  approved  by  the  United  States  Senate,  with 
amendments  which  have  been  cctncurred  in  by  the  Venezuelan  Senate; 
but  u]>  to  the  date  of  preparing  this  volume  for  the  press  the  ratificatioDB 
had  not  been  exchanged. 

As  to  Venozuelan  award,  see  infra,  $  220. 

(30)  WUllTEMDKRG. 

§  IGG. 

'*  On  the  14th  January  last  the  consul-general  of  Wiirtemberg  at  New 
York  presented,  in  behalf  of  hi«  Government,  its  complaint  of  the  con- 
Btrurliou  put  by  the  Supreme  Court  of  the  United  States  in  Frederick- 
son  v.  The  State  of  Louisiana  (23  How.,  446),  on  the  3d  article  of  the 
treaty  of  April  10,  1844  (8  Stat.  L.,  588). 

"In  the  case  referred  to,  a  native  of  Wiirtemberg  having  been  duly 
naturali/A'd,  and  having  died  in  Louisiana,  bequeathing  legacies  to  kia- 
dretl  residing  in  Wiirtemberg,  and  sulijectsof  itsKiug^  the  legacies  wero 
Rulycctcd  to  a  tax  of  10  per  cent.  Tliis  was  under  a  statute  of  Louisi- 
ana which  impo.sed  that  tax  u|ion  Buccessions  devolving  on  any  persons 
not  domiciled  in  (hat  State,  and  not  being  a  citizen  of  any  other  State 
or  Territory  of  the  Union.  The  Supreme  Court  held  that  the  decedent 
being  a  citizen  of  the  United  State^^  his  estate  was  not  within  the  provis- 
ions of  the  treaty,  wliicli  was  intended  to  convey  only  the  case  of  a  sub- 
ject of  Wiirtemberg  bequeathing projjerty  in  this  country,  or  acitizen  of 
the  Uinted  States  dying  and  leaving  property  in  Wiirtemberg.    •    •    • 

•'  This  Government,  having  no  power,  as  you  are  aware,  to  act  ii[iOii 
any  other  construction  of  the  existing  treaty  than  that  adopted  by  the 
Supreme  ('ourt.  signitied  to  the  consul-general  of  Wiirtemberg  its  readi- 
ueHs  to  negotiate  a  new  convention  in  conformity  to  the  interpretation 
which  his  Goverunjcnt  pnts  upon  that  now  in  force,  and  with  a  propo- 
sition to  that  effect  which  ho  submitted." 

.Mr. S«.wurd.  Sec.  of  Stiifr,  to  Mr.  iSjunroU.  Anj,'.,  18(/.S.     MSS.  ItiBt.,  Pra»ift. 

The  treaty  with  Wiirtemberg  of  April  10,  1844  (article  3),  which  pro- 

vidc«  that  "  tho  citizens  or  eubjects  of  each  of  the  contracting  partios 
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shall  have  power  to  dispose  of  their  personal  property  within  the  states 
of  the  other  by  testament,  donation,  or  otherwise ;  and  their  heirs,  lega- 
tees, and  donees,  being  citizens  or  subjects  of  the  other  contracting 
party,  shall  succeed  to  their  said  personal  property  and  may  take  pos- 
session thereof,  and  dispose  of  the  same  at  their  pleasure,  paying  such 
duties  as  the  inhabitants  of  the  country  where  the  property  lies  shall 
be  liable  to  pay  in  like  cases,"  has  no  application  to  the  property  of  a 
naturalized  citizen  of  the  United  States  dying  in  Louisiana.  His  prop- 
erty is  subject  to  the  same  rule  as  that  of  other  citizens  of  Louisiana, 
and  his  having  formerly  been  a  citizen  of  Wiirtemberg  gives  him  no 
rights  under  that  treaty. 

Froderickson  r.  State  of  Lonaiaua,  23  IIo\r.,  445.    Sco  au^ra,  i  138. 
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mOtIT   O^  KXPATRUTION. 


-N.      JNblAXti   AND   CUIM:^!'. 

(1)  Indians,  $  190. 
C2)  Chinese,  $  197. 

XI.     DOMICIL. 

(1)  May  glvo  rigbta  uud  ioiitose  dntiofl,  9  IDd. 
(i)  Obtaiuiug  .lod  proof  of,  ^  190. 
(3)  Effect  of,  $  20U. 
XII.    Aliens. 

(1)  Rigbtaof,  $201. 

(2)  Not  compellable  to  military  service,  $  20"J. 

(3)  Subject  to  local  allegiance,  ^  20:J. 

(4)  Aud  so  to  taxatiou,  ^  20i. 

(Ti)  When  local  or  personal  sovereign  liahle  for,  $  205. 
(0)  May  bo  expelled  or  rejected  l>y  local  sovereign,  (  fiOG. 

Xni.    ConroRATioNs. 

Foreign  corporations  presumed  to  bo  aliens,  $  207. 

I.  EXPATRIATION. 


(1)   rRI>'CirLE   OF  KXPATUIATION   APriBME]>. 

U71. 

Tlie  doctrine  of  perpctnal  allegiance  was  one  of  tbe  Bcttlcd!  princi- 
l)le8  of  the  EnglisL  common  law,  and  was  maiiitained  in  tlio  United 
States  by  bigh  authorities  during  the  earlier  period  of  our  Federal  his- 
tory. See  2  Kent  Com.,  40 ;  3  Story  on  the  Constitution,  3 ;  Whart.  St. 
Tr.*,  054;  Whart.  Confl.  of  Laws,  §  5;  Lawrence's  Wheaton,  (ed.  1SC3,) 
!)95.  Its  assertion  by  Great  Britain,  as  a  basis  for  the  claim  toiniprcss 
all  native  Britons  inforeign  ships,  is  set  forth  in  the  following  letter: 

*'  No  British  subject  can,  by  such  a  form  of  renunciation  as  that  which 
is  prescribed  in  the  American  law  of  naturalization,  divest  himself  of 
his  allegiance  to  his  sovereign.  Such  a  declaration  of  renunciation 
made  by  any  of  the  Kiug^s  subjects  would,  instead  of  operating  as  a 
protection  to  them,  be  considered  an  act  highly  criminal  on  their  i>art.'* 

Lord  Grenville  to  Mr.  King,  Mnr.  27,  1797.    2  Am.  St.  Pap.  (For.  Rel.),  149. 

Congi-ess,  by  an  act  adopted  July  liT,  1808,  declared  that  '*  the  right 
of  expatriation  is  a  natural  and  inherent  right  of  all  people,  iudis- 
Ijcnsable  to  the  enjoyment  of  the  right  of  life,  liberty,  and  the  pur- 
suit of  hapi>iuess,"  aud  prescribes '*  that  any  detlaration,  iDstruction, 
ojuuion,  order,  or  decision  of  any  officer  of  this  Government  which  de- 
aies,  restricts,  impairs,  or  questions  the  right  of  expatriation  is  hereby 
iedared  inconsistent  with  the  fundamental  principles  of  this  Govern- 
ment." 

Rpv.  Stnt.,  §  1999;  15  Stat.  L.,  32y,2'24. 

Treaties  recognizing  the  right  of  expatriation  were  executed,  with 
various  modifications  in  detail,  with  the  North  German  Confederacy, 
on  February  22,  1808;  with  Bavaria,  on  May  20,  180S;  with  Baden,  on 
July  10,  1808;  with  Wiirtemberg,  on  July  27,  1808;  with  Belgium,  on 
November  10, 1808;  with  Iles-se,  on  July  23,  1800;  and  with  Austria, 
on  September  20, 1870.  With  England  the  negotiations  were  more  pro- 
tracted, but  were  at  last  closed  by  the  adoption  by  tlie  Imperial  Parlia- 
ment, on  May  14,  1870,  of  an  act  by  which  it  is  declared  that  "any 
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JIntudi  nJtjitet  who  baa,  at  any  lime  lidore,  or  may  at  any  liive  ailer, 
tbe  fttming  of  Uiis  aet,  vhea  io  aoy  forcsga  state,  and  not  ooder  anj 
diaaoility,  Tolontarily  beooaie  nataxaliBed  in  sadi  state,  shall  firooi  aad 
after  tbe  time  of  his  baving  become  so  natiiralized  in  sach  Ibreigm  state, 
be  deemed  to  bare  eeaaed  to  be  a  British  snbject  and  be  regartletl  as  ao 
alien."  Tbe  Aame  act  conflrm^  tbe  prorlaons  of  treaties  by  whicli 
alieu  oatUTjJked  La  Eoglaod  may  divest  tbemselves  of  their  acquired, 
aad  lesome  their  native,  altegiaace;  and  it  aathorixe«  any  person  bom 
in  Her  Majest>'^s  domiiiionft,  who  ia  also  at  the  time  of  bis  birtb  a  sub- 
ject of  a  foreign  state,  wben  he  arrives  at  fall  age  to  elect  the  latter  alle- 
giance. 

Tbe  political  departments  of  tbe  Government  have  always  united  in 
acknowledgiog  tbe  right  of  expatriation. 

8ee  Lftwrenoe'*  Wbeatoo^  925 ;  Wbart  Coafl.  of  Lawis  f  5 ;  Senate  Ex.  Doc 
38,  dMb.  Cong.,  Ut  mm.,  1^;  Hobm  Ex.  Doc.  91,  33d  Coog.,  Ist  ana. 

Tbe  legialallon  of  CoDgras  defining  nfttoraltzation  is  giren  iv/ro,  ^  173. 

That  expatrikt ion  iaa  natural  right,  see  Mr.  Jeffenoo  to  Ur.  liannem,  June  lit, 
1817,  7  Jeff.  Worka,  73;  and  io  aame  general  effect,  aee  2  John  Adams'a 
Worka,  370 ;  7  ibid.,  174;  9  ihld,,  313,  314,  321 ;  10  ibid.,  289. 

**  Your  proffered  exertions  toprocore  the  discbarge  of  native  Ameri- 
can citizens  from  on  board  British  ships  of  war,  of  which  you  desire  a 
list,  has  not  escaj^ed  attention.  It  is  impossible  for  the  United  States 
to  discriminate  between  tbeir  native  and  naturalized  citizens,  uor  ought 
your  Government  to  expect  it,  as  it  makes  no  discrimination  itself. 
There  is  in  this  office  a  list  of  several  thousand  American  seameu  wbo 
have  been  impressed  into  the  British  service,  for  whose  release  applica- 
tions have  from  time  to  time  been  already  made.  Of  tbis  list  a  copy  shall 
bo  forwarded  to  you  to  take  advantage  of  any  good  offices  yon  may  b© 
able  to  render." 

Mr.  Monroe,  See.  of  State,  to  Mr.  Foster,  Britink  minister  at  Waahington, '. 
30,  1812.    M8S.  Notea  For.  Leg.    3  Am.  8t.  Pap.  (For.  Bel.),  454. 

The  British  Government,  during  the  war  of  1812,  refused  in  a  num- 
ber of  caxes  to  treat  persons  wbo,  though  born  in  Gix»:it  Britain,  had 
licen  naturalized  in  the  United  States,  asjtrisoners  of  war,  transferring 
them  to  prisons  and  rejecting  proposals  for  their  exchange.  The  ac< 
tion  of  the  Government  of  tbe  United  States  in  tbis  relation  is  given  in 
3  Am.  St.  Tap.  (For.  Itel.),  030  Jf.     See  also  in/ra,  §  331. 

*♦  Mexico  lierselfbas  laws  granting  equal  facilities  to  tbe  naturaliza- 
tion of  foreigners.  Ou  tbe  other  hand,  the  United  States  have  not 
paswU  any  law  restniiiiing  their  own  citizens,  native  or  naturalized, 
from  leaving  tbe  country  and  forming  political  relations  elaewbere. 
Nor  do  otbcr  Governments  in  modern  times  attempt  any  such  thing. 
It  is  true  that  there  are  Governments  which  assert  the  principle  of  per- 
petual allegiance  ;  yet,  even  in  cases  where  tins  is  not  ralber  a  matter 
of  theory  than  of  practice,  the  duties  of  tbis  supposed  continuing  alle- 
giance are  left  to  be  demanded  of  tbe  subject  himself,  wbon  witbin  the 
roach  of  the  power  of  bis  former  Government,  and  as  exigencies  may 
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arisOi  and  are  not  attempted  to  be  enforced  by  tbe  imposition  of  pre 
vious  restraint  preventing  men  from  leaving  their  conutry." 

Mr.  Webster,  Sec  of  Stuto,  to  Mr.  Thompson,  Jnly  8,  1848.    MSS.  luat.  Mox. 
f  C  WcbateFs  Works,  454. 


*<Wbat  18  important  to  tbe  United  States  in  tliis  respeet,  so  fur  as 
Italy  is  concerned,  is  an  agreement  on  the  principle  upon  whicli  the  in- 
stitutions of  tbe  United  States,  and  of  all  other  Arutiiican  St^ites  mainly 
rest ;  namely,  tbe  right  of  a  man  in  any  conntry  who  is  neither  eonvieted 
nor  accused  of  crime  to  change  his  domicih'  and  allegiance  with  a  view 
to  the  free  exercise  of  bis  own  faculties  and  tbe  pursuit  of  happiness  in 
his  own  lawful  waj'.  1  am  not  aware  that  any  eousiderable  military  in- 
convenience resulted  to  either  country  from  the  exercise  of  the  right 
mentioned  by  the  citizens  of  the  United  States  and  Italy  during  the 
war  in  which  both  were  recently  engaged." 

Mr.  Seward,  Sco.  of  Stato,  to  Mr.  Marali,  July  10,  18fi8.     MSS.  Inst.,  Italy. 

"The  principle's  to  be  settled  are,  that  it  is  the  right  of  every  human 
being,  who  is  neither  convicted  nor  accused  of  crime  to  renounce  his 
home  and  native  allegiance  and  seek  anew  liome  and  transfer  bis  allegi- 
ance to  any  other  nation  that  be  may  choose ;  and  that  having  made 
and  perfected  that  choice  iu  good  faith,  and  still  adberiiig  to  it  in  good 
faith  he  shall  be  entitled  from  his  new  sovereign  to  tbe  same  protection 
under  tbe  law  of  nations  that  that  sovereign  lawfully  extends  to  bis 
native  subjects  or  citizens." 

Mr.  Seward,  Sec.  o(  State,  to  Mr.  Jolinswii,  Sept.  23,  l»;8.     MSS.  Inst.,  Gr.  Brit. 

"Your  dispatch  No.  45,of  tlielfith  ultimo,  upon  the  stibject  of  Miguel 
Felipe  and  Bartholome  Antieb,  natives  of  Venezuela,  but  naturalized  in 
tins  conntry,  has  been  received.  The  course  taken  by  you  in  regard  to 
the  matter  is  approved.  The  Venezuelan  minister  for  foreign  allairs, 
however,  seems  to  have  mistaken  the  meaning  of  the  clause  of  the  con- 
stitution of  that  Kepublic  to  which  he  refers  as  justifying  their  claim  to 
juri.sdiction  over  those  persons.  That  clause  merely  affirms  a  ttuism 
enntained  in  many  other  constitutions,  and  founded  upon  public  law, 
that  all  persons  born  in  a  country  are  to  be  regarded  as  citizens  thereof. 
It  does  not  deny  the  right  of  expatriation,  as  the  minister  appears  to 
suppose.  Few  Governments  now  make  such  a  denial,  and  the  Depart- 
ment is  not  aware  of  any  law  of  Venezuela  which  prohibits  emigration 
from  that  eouutry  and  naturalization  elsewhere.  If,  however,  as  ap- 
pears to  be  the  c»se,  the  persons  referred  to  propose  to  return  to  the 
United  States,  that  step,  if  carried  into  effect,  would  relieve  ne  from 
further  controversy  in  regard  to  their  particular  case." 

Mr.  Flub,  8cc.  of  State,  to  Mr.  Pile,  Judo  82,  187»i.   MSS.  Inst. ,  Venez. ;  For.  Rel , 

isr-i. 

"  It  seems  to  this  Department  that  the  iudividuaJ  right  of  expatria- 
tion, which  was  thus  referred  to  by  ChiefJustice  Marshall,  is  recognized 
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hy  that  clause  of  the  fourtt'cutli  aineuclmeut  to  the  CoustitiUiou  which 
uiakes  snbji^liou  to  tli6  jurisdiction  of  tJjo  United  States  an  elementof 
citizenship.  This  conchisioii  is  strengthened  by  tiie  simultaneous  action 
of  Congress." 

Mr.  Fihli,  Sec.  of  State,  to  Mr.  Washburn©,  Juno  28,  1873.    MSS.  Inftt.,  France. 

^'  1  invite  the  earnest  attention  of  Congress  to  the  existing  laws  of  the 
United  States  respecting  expatriation  and  the  election  of  nationality 
by  iudividiials.  Many  citizens  of  the  United  States  reside  i)ermauently 
abroad  with  their  families.  Under  the  provisions  of  the  act  approved 
February  10,  185o,  the  children  of  such  persons  are  to  bo  deemed  and 
taken  to  be  citizens  of  the  United  States,  but  the  rights  of  citizenship 
are  not  to  descend  to  persons  whose  fathers  never  reside*l  in  the  United 
States. 

*'  It  thus  happens  that  persons  who  have  never  resided  within  the 
United  States  have  been  enabled  to  put  forward  a  pretension  to  the 
l>rotectioii  of  the  United  States  against  the  claim  to  military  service  of 
the  Government  under  whoso  protection  they  were  born  and  have  been 
reared.  In  some  Ciises  even  naturalized  citizens  of  the  United  States 
have  returned  to  the  land  of  their  birth,  with  intent  to  remain  there, 
and  their  children,  the  issue  of  a  marriage  contracted  there  after  their 
return,  and  who  have  never  been  in  the  United  States,  have  laid  claim 
to  oar  protection,  when  the  lapse  o  f  many  years  had  imposed  upon  them 
the  duty  of  military  service  to  the  only  Government  which  had  ever 
known  them  personally. 

"  Until  the  year  18G8  it  was  left  embarrassed  by  couOicting  opinions 
of  courts  and  of  jurists  to  determine  how  far  the  doctrine  of  pci*pctual 
allegiance  derived  from  our  former  colonial  relations  with  Great  Britain 
was  applicable  to  American  citizens.  Congress  then  wisely  swept  these 
doubts  away  by  enacting  that  '  any  declaration,  instruction,  opinion, 
order,  or  decision  of  any  officer  of  this  Government  which  denies,  re- 
stricts, impairs,  or  questions  the  right  of  expatriation,  is  inconsistent 
with  the  fundamental  principles  of  this  Government.'  But  Congress 
did  not  indicate  in  that  statute,  nor  has  it  since  done  so,  what  acts  are 
deemed  to  work  expatriation.  For  my  own  guidance  in  determininjj 
such  questions,  I  required  (under  the  provisions  of  the  Constitution) 
the  opinion  in  writing  of  the  principal  officer  in  each  of  the  Execctlvo 
Departments  upon  certain  questions  relating  to  this  subject.  The  result 
satisfies  me  that  further  legislation  has  become  necessary.  I  therefore 
commend  the  subject  to  the  careful  consideration  of  Congress,  and  I 
transmit  herewith  copies  of  the  several  opinions  of  the  principal  ofHcers 
of  the  executive  department,  together  with  other  correspondence  and 
pertinent  information  on  the  same  subject. 

"The  United  States,  who  led  the  way  in  the  overthrow  of  the  feudal 
doctrine  of  perpetual  allegiance,  are  among  the  last  to  indicate  how 
their  own  citiiena  may  elect  another  nationality.  The  papers  submitted 
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tierowitU  iudic&tc  what  id  necessary  to  place  us  on  a  pur  willi  otiier 
leading  nations  in  liberality  of  legislation  on  tbis  international  question. 
We  have  already  in  our  treaties  assented  to  the  j>rincix)Ies  which  wouhl 
need  to  be  eiuhodied  in  laws  intended  to  accomplish  siich  results.  We 
Iiave  agreed  that  citizens  of  the  United  States  raiiy  cease  to  be  citizens, 
and  may  voltmtarily  reader  allegiance  to  other  powers.  We  have 
agreed  that  residence  in  a  foreign  land,  without  intent  to  return,  shall 
of  itself  work  expatriation.  Wo  have  agreed  in  some  instances  upon 
the  length  of  time  necessary  for  such  continued  residence  to  work  a  pre- 
miinptioD  of  such  intent." 

Pri'sidcut  Grant,  Fifth  Aonaal  Message,  1873.     Soe  ivfra,  $$  176/". 

'*  1  have  again  to  call  the  attention  of  Congress  to  the  unsatisfactory 
condition  of  the  existing  laws  with  reference  to  expatriation  and  thr 
election  of  nationality.  Formerly,  amid  conflicting  opinions  and  decis- 
ions, it  was  difficult  to  exactly  determine  how  far  the  doctrine  of  per- 
petual allegiance  was  applicable  to  citizens  of  the  United  States.  Con- 
ess,  by  the  act  of  the  27th  of  July,  1808,  asserted  the  abstract  right 
expatriation  as  a  fundamental  principle  of  this  Government.  Not- 
withstanding such  assertion,  and  the  frequent  application  of  the  princi- 
ple, no  legislation  has  been  had  defining  what  acts  or  formalities  shall 
work  expatriation,  or  when  a  citizen  shall  be  deemed  to  have  renounced 
or  to  have  lost  his  citizenship.  The  importance  of  such  a  defiaitiou  is 
obvious," 

PresiUeut  Grunt,  Sixth  Anntinl  Mvss.nge,  1874.     8tc  infra,  ^  I^GJT' 

"The  individual  right  of  expatriation  being  admitted,  the  correlative 
right  of  the  State  to  determine  what  acts  are  to  be  taken  as  evidence 
of  Boch  expatriation  necessarily  follows— it  is  a  necessary  and  inevita- 
ble corollary." 

Mr.  Fieh,  8oc,  of  State,  to  Mr.  Davis,  Jane  2«,  1^5.    M8S.  Inst.,  Germ. 

'♦  I  have  to  observe  upon  the  subject  that  the  Kussian  Government 
does  not  admit  the  right  of  expatriation,  but  holds  that  a  Russian  sub- 
ject who  leaves  Russia  without  the  permissioiii  of  the  Emperor  breaks 
the  laws  of  his  country,  and  the  code  provides  punishment  therefor. 

"Rassia  has  no  treaty  stipulations  with  the  United  States  which  in 
any  way  modify  the  case  so  far  as  our  citizens  arc  concerned.  If,  there 
fore,  one  of  these  returns  to  the  jurisdiction  of  the  ofl'ense  which  had 
been  entirely  committed  before  his  naturalization  here,  the  American 
passport  which  will  be  given  him  on  proper  application  will  as.sure  the 
earnest  attention  of  our  diplomatic  and  consular  officers  in  case  there 
may  be  any  proper  opi)orl unity  of  service  to  him.  The  Department 
cannot,  however,  guarantee  freedom  from  detention,  nor  protection  and 
j^lease  in  case  charges  are  there  prosecuted,  for  infractions  of  Russian 
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law  cotumittcd  by  tlio  iiulividual  wliilo  ii  Kussiau  subject  and  bcforo 
any  obligation  was  ackuowlctlged  by  Lim  to  the  United  States." 

Mr.  FroliufiliuyBoo,  Soc.  of  Stoto,  to  Mr.  Ilttlpcrn,  Nov.  27,  1883.    MSS.  Dom. 

Let.    Seo  also  Mr.  FreliagbnyBon  to  Mr.  Adior,  Apr.  14,  1883;  to  Mr. 

Fletclier,  Jane  30,  1884;  ibid. 
But  see  as  qaalifying  tbia  etateincnt,  Mr.  Blaiae  to  Mr.  KamluU,  Jqdo  8,  168], 

quoted  infra,  i  172. 

"The  Government  of  Italy  does  not  recognize  foreign  uaturalizatiou 
as  extingnisliiug  tbo  obligation  of  its  former  subjoets  to  military  serv- 
ice; nor  has  tbtit  Government  any  treaty  stipulations  with  tho  Unit-ed 
States  which  in  any  way  modify  the  case  so  far  as  onr  own  citizens  aro 
[>ucerned.  If,  tberefore,  eucb  native,  so  natnralized,  returns  to  tho 
"jnrisdiction  to  which  he  was  oucc  snbjeet,  the  American  passport  which 
will  be  given  him,  on  proper  application,  will  iusure  the  earnest  atten- 
tion of  onr  diplomatic  and  consular  oiEcers  in  case  there  may  be  any 
proper  opportnuity  of  service  to  him.  The  Department  cannot,  how- 
ever, guarantee  freedom  from  detention,  nor  protection  and  release  in 
case  charges  arc  prosecuted,  based  on  conditions  preceding  the  acknowl- 
edgment of  obligation  to  the  United  States." 

Mr.  FrcJiiiglmyflcu,  Sec.  of  State,  to  Mr.  De  Pierre,  Dec.  16,  1883.    MS8.  Dom. 

Let. 

"Referring  to  your  dispatch  No.  350,  of  the  4th  of  May,  1883,  in  rela^" 
tion  to  the  case  of  John  K,  McCormack,  who  was  at  that  time  a  prisoner 
in  the  jail  of  Clonmel,  county  Tipperary,  Ireland,  I  now  trausrait  to  you 
u  co[»y  of  a  letter  of  28th  of  November  last,  addressed  by  Mr.  McCor- 
mack to  the  President,  in  which  he  invokes  the  action  of  this  Govern- 
meut  to  secure  for  him  from  that  of  Great  Britain  850,000,  as  indemnity 
for  five  months'  imprisonment  in  the  jails  of  Cloume!  and  Naas.  You 
have  ill  the  records  of  your  legation  a  certiflcati"  i*f  the  naturalization 
of  John  McCormack  in  the  justices'  court  of  Troy,  Itensselaer  County, 
New  York,  on  the  25th  of  October,  18G7.  His  explanation  of  the  appa- 
rent discrepancy  in  tho  name  under  which  he  goes  and  under  which  ho 
was  arrested,  namely,  that  ho  adopted  the  middle  initial  E,  an  repro- 
sentiug  the  name  of  his  mother,  whose  maiden  name  was  Ryan,  in  or- 
der to  distiugoish  himself  from  several  other  John  McCormacka  resid- 
ing in  the  county  Tipperary,  three  of  whom  were  first  cous*ins  of  his 
own,  appears  to  bo  reasonable,  and,  assuming  that  it  was  at  the  time 
satisfactory  to  you,  I  proceed  upon  the  hypothesis  that  the  John  Mc- 
Cormack naturalized  in  Troy  iu  1SC7  and  the  present  claimant  are 
identical, 

**From  the  fitatemcnts  made  to  you  by  Mrs.  McCormack,  the  wife  of 
the  claimant,  it  appears  that  her  husliand  rcturued  to  Ireland  iu  1SG9, 
and  that,  with  the  exception  of  a  brief  visit  to  the  United  States  in  1873, 
he  had  resided  there  from  that  time  (18C9)  up  to  the  time  of  hia  arrest, 
iu  tho  latter  part  of  1881  or  the  beginnmg  of  18S2.  Uc  still  reHidca 
then*,  as  his  letter  tj>  the  President  is  diitod  from  the  *  People  Ofllce/ 
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u  local  Dcw8|»ai>(jr  io  Tipperary  of  wliicb  he  is  and  for  uiauy  years  bas 
been  tbe  piiblisber  and  proprietor  and  presumably  the  editor,  although 
that  fact  is  not  stated.  He  has  thus  been  for  a  period  of  over  fourteen 
years  absent  from  his  adopted  conntry,  and,  moreover,  a  volunlary  resi- 
dent of  tbe  country  of  bis  birtli,  and  wltbiti  tbe  jarisdiction,  teiTitorial, 
political,andjudicial,of  tbe Governmentof  bis  orig^inalallegianee,  under 
whose  flag  he  was  bom  and  grew  to  manhood.  ITo  has  during  all  this 
l^eriod  been  relieved  from  bis  proper  share  of  tbe  duties  and  obligations 
that  attach  to  and  may  be  imposed  on  a  eitizen  of  the  United  States. 
He  pays  no  taxes,  either  State  or  Federal,  in  this  country,  and  does 
not  allege  that  be  has  one  dollar's  worth  of  property,  real  or  personal, 
within  the  territorial  jurisdiction  of  tbe  United  States;  he  is  not  within 
the  call  or  control  of  this  Government  if  he  were  needed  for  its  defense; 
still  further^  he  has  not  only  failed  during  all  these  years  to  express  any 
intention  of  ever  retaruiogto  the  United  States,  but  ho  has  also  failed, 
in  Lis  acts,  his  general  conduct,  and  his  pursuits,  to  give  any  sign  or 
manifestation  of  such  intention  to  return  to  the  conntry  which  he  claims 
as  that  of  his  adoption.  lie  writes  and  talks  as  a  man  who  considers 
himself  domiciled  for  life  in  tbe  country  of  his  birth  and  original  allegi- 
ance. These  facts  form  very  strong  evidence  of  voluntary  expatriation. 
(See  infra,  §§  170,  ff.) 

"  The  Congress  of  the  United  States  has  clearly  recognized  in  its  de- 
claratory act  of  the  27th  of  July,  18G8  (Rev.  Stat.,  §  1900),  the  right; 
of  voluntary  expatriation  as  an  inherent  right  of  every  American  citi- 
zen, lie  may  denationalize  himself  at  any  time  be  sees  fit  and  the  same 
law  expressly  forbids  any  executive  or  ministerial  officer  of  this  Gov- 
ernment from  questioning  tlie  right.  It  is  trne,  as  you  stito  in  your 
No.  350,  of  the  4th  of  May,  1SS2,  that  with  some  continental  powers  the 
United  States  have  conclndetl  conventions  on  the  subject  of  citizenship 
and  naturalization  by  the  terms  of  which  two  yearsVoluntary  residence 
of  a  naturalized  citizen  of  the  United  States  in  the  country  of  his  origin 
is  to  be  taken  as  presumittive  evidence  of  his  renunciation  of  United 
States  allegiance  and  citizenship.  We  have,  however,  no  tfcaty  on  the 
subject  with  Great  Britain.  •  •  •  Tims,  an  American  citizen  may 
travel  or  reside  in  a  foreign  country  indefinitely  for  the  purposes  of 
education,  health,  business,  or  of  pleasure,  and  continued  absence  from 
the  United  Stales,  not  accompanied  by  any  act  inconsistent  with  his 
allegiance  to  this  country,  will  not  cause  a  forfeiture  of  citizenship.  If, 
however,  such  citizen  removes  his  family  and  property  from  the  United 
States,  enters  into  business,  and  settles  permtmently  in  a  foreign  coun 
try,  neither  expressing  nor  manifesting  by  his  acts  any  intention  of  re- 
tnrning  permanently  to  the  United  States,  and  if,  under  the  latter  cir- 
cumstances he  wishes  the  protection  of  this  Government  against  the 
Government  or  laws  of  the  country  in  which  ho  has  residence,  it  becomes 
a  proper  subject  of  inquiry  whether  he  has  not  voluntarily  abandoned 
bis  right  to  such  protection.    The  .active  exertion  of  the  Government 
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ill  the  iHotection  uia  citizen  may  ulso  be  iuILueuccd  by  the  acta  of  the 
iiuVivuUml,  even  if  he  has  not  technically  forfeited  hits  citizcusliip.  This 
Govenimeut  recognizes  iieitljer  by  its  laws  nor  its  practice  any  distinc- 
tion between  a  native  mtid  a  naturalized  citizen  j  both  are  alike  entitled 
to  the  protection  of  the  Government,  abroad  as  well  as  at  home,  and 
each  has  such  protection  extended  to  him  in  the  same  measure  under] 
proper  conditions.    •     •     • 

''  In  186G  Mr.  Seward,  then  Secretary  of  State,  received  an  applica-' 
tion  lor  passports  from  five  brothers  residing  in  Cura^oa,  who  were  born 
in  that  island  of  parents  citizens  of  the  United  Stat«s.  The  young  men 
had  always  resided  in  Curayoa,  had  all  their  property  there,  and  Lad 
'never  been  in  the  United  States.'  The  passports  wei-e  refused  on  tlie| 
grmuid  that  they  were  not  entitled  to  the  protection  of  this  Government. 
(See  iufra,  §  185.) 

"  In  1873  the  son  of  John  Pepin,  a  Frenchman  by  birth,  invoked  the  j 
protection  of  this  Government  against  tho  operation  of  the  French 
military   law.     The   circumstances  of   his  case   were   these:    Pepin, 
when  a  young  man,  emigrated  to  the  United  States,  was  educ^ated  iaj 
Kentuclcy,  became  a  citizen  of  the  United  States,  resided  in  New  Orleana] 
several  years,  returned  to  France,  married  a  French  woman,  and  re-' 
mained  in  France  until  his  death.    Some  eight  years  after  his  retuni  to 
France  two  children  were  born  to  him,  one  of  them  the  son  in  question, 
who  at  the  time  of  his  application  was  eighteen  year.s  old.    Protection' 
in  this  case  was  refused  by  my  predecessor  Mr.  Fish.     In  185G,  Mr. 
Cusbing,  then  Attorney-General  of  the  United  States,  in  a  learned 
opinion  maintains  the  right  of  expatriation  and  places  the  evidence  iul 
supi>ort  thereof  on  a  hypothetical  basis  in  all  respects  similar  to  the 
facts  in  GlcCormack's  case,  that  is,  that  when  the  individual  removes 
himself,  his  family,  and  his  property  from  the  country,  and  takes  up  his^ 
residence  in  a  foreign  country,  manifesting  no  intention  to  return  to  the 
United  States,  he  is  to  be  considered  as  having  renounced  his  allegiance 
to  this  Government  (8  Oj).,  139);  and  Mr.  Black,  the  successor  of  Mr. 
Ciisliing,  in  1857  holds  the  same  doctrine  (9  Op.,  03).    It  would  be  J 
8uperflnous  to  multiply  these  precedents.     The  action  of  the  executive 
branch  of  the  Government  has  been  uniform  on  tho  subject.     When 
citizen  of  the  United  States  voluntarily  places  himself  within  thejuris-l 
diction  of  a  foreign  Government  and  subjects  himself  and  his  property} 
to  its  laws,  and  when  such  citizen  afterwards  seeks  tho  interference  of 
the  tlnitcd  States  to  redress  some  wrong  which  he  may  have  suffered  afe 
the  hands  of  such  forelgjn  Government,  this  Government  reserves 
itself  the  right  of  determining  not  only  on  tho  merits  of  the  particuln 
claim,  but  also  on  the  claimant's  right  to  its  protection.     It  is  for  iXiit 
Government  to  say  whether  the  claim  shall  be  presented  or  not  to  thf 
foreign  Government.    In  tho  case  of  McCormack,  however,  it  is  not 
necessary  to  decide  whether  he  has  technically  lost  his  adopted  citizeii*^ 
»hip.    He  is  at  liberty,  and  peacefully  following  his  occupation  in  tbi 
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couutry  of  wljicli  lio  complaios,  and  to  which  he  returned  two  jeurs 
after  his  natnralizatioD  in  the  United  States.  He  aslcs  a  money  indem- 
nity for  imprisoument  snflfered  under  the  laws  of  the  country  where  he 
lives,  and  asks  the  United  States  to  procure  it  for  him.    To  the  Onited 

h  States,  for  orer  fourteen  years,  ho  has  rendered  no  service,  he  has  paid 
no  taxes,  has  not  been  avaihible  lor  the  defense  of  his  adopted  country 
in  case  of  possible  war,  neither  has  ho  been  accessible  for  jury  dnty, 

^and  he  has  no  i>ersonal  or  material  interests  here." 
Mn  rreliueliuyson,  Sec.  of  State,  to  Mr.  Lowell,  Feb.  27, 1884.    MSB.  lust.,  Qr. 
nrit.    As  to  allegiance  of  children  bom  abroad  to  f  itizens  of  the  United 
8tate8,  see  tn/ra,  %  185.     Mr.  Fish's  inBtrnctiooa  in  Popin's  case  ore  giveu 
K  {ff/i-o.  $  176. 

**I  hare  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the 
23d  instant  in  regard  to  the  case  of  Mr.  E.  Chryssofondis,  of  Baltimore, 
and  to  say  that  there  is  no  treaty  of  naturalization  between  the  United 
States  and  Turkey.    In  default  thereof,  however,  no  case  is  known  in 

k  which  the  latter  Government  has  failed  to  recognize  the  effect  of  a  valiil 
nataralization  of  a  Turk  in  the  United  States  on  the  fact  being  proved. 
This  Government  makes  no  distinction  in  such  a  case  between  the  treaty 
right  of  naturalized  citizens  of  whatever  origin  and  those  of  native  citi- 
zens. [See  section  2000,  Revised  Statutes  of  the  United  States.]" 
Mr.  Bojard,  Sec.  of  State,  to  \U.  Ficdiaj,  Juno  29,  1885.    MSB.  Dom.  Let. 

"  I  have  received  your  No.  35,  of  the  24tk  ultimo,  having  especial  ref- 
erence to  the  cases  of  the  naturalized  American  citizens,  Kovork  Gu- 
ligyan  and  Bedros  Iskiyan,  whoso  registration  in  the  Turkish  bureau  of 
nationality  is  refused  on  the  sole  evidence  of  their  passports,  and  em- 
bracing general  considerations  on  the  subject  of  the  right  of  expatria- 
tion. 

*'  Separating  the  special  and  general  topics,  we  may  consider,  first,  l\\%\ 
present  case  of  the  two  persons  mentioned,  and,  further,  the  broader 
X)rinciple  affecting  our  naturalized  citizens  of  Ottoman  nativity  who  may 
return  to  Turkey. 

*'  It  would  appear  from  your  remarks  that  these  two  persons  seek  reg- 
istration as  foreigners,  in  order  to  be  qualified  to  hold  real  estate  as 
such.  *Nor  do  I  know,'  you  say,  'what  is  the  status  of  these  men 
now  claiming  citizenship  of  the  United  States;  but  when  native  Turks 
come  here  to  live  and  seek  to  acquire  real  estate  under  the  captlulu- 
tion  and  protocols  which  ciuiblo  alt  foreigners  to  hold  such  property 
here,  then  the  question  of  citizenship  is  at  once  mooted,  and  not  gcuer 
ally  until  then  is  the  law  of  18G9  evoked  as  a  touchstone  of  citizenship 
abroad.' 

"If  tlieir  purpose  in  seeking  registration  as  American  citizens  was  to 
avail  themselves  of  the  right  which  Turkey  concedes  to  foreigners  under 
certain  conditions,  to  acquire  and  hold  lauds  in  the  Ottoman  Empire, 
and  were  it  made  a  condition  precedent  to  such  acquisition  and  holding 
of  real  property  that  the  party  shall  not  have  infringed  the  Turkish  law 
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couccruiug  Turks  who  emigrate  and  assume  a  foreign  allegiance  with- 
out the  previous  consent  of  their  Government,  then  this  Governmont 
could  not  well  object  to  the  parties  being  called  upon  to  qualify  them 
selves  for  the  enjoyment  of  the  privilege  they  seek.  Every  sovereign, 
state  prescribes  for  itself  the  terms  and  conditions  upon  which  title  to 
lauds  within  its  jurisdiction  may  be  acquired  and  held.  If  Turkish  law 
imposes  a  disability,  as  to  the  tenure  of  real  property,  upon  a  Turk  who 
has  become  naturalized  elsewhere  without  the  previous  consent  of  his 
Government,  then  the  question  would  be  one  of  the  subjection  tomanic- 
ipiil  regnlations  of  those  who  have  voluntarily  placed  themselves  there- 
under, ill  a  matter  over  which  those  regulations  have  sovereign  and  ex- 
clusive control.  And  the  Turkish  Govenimeat  having  the  right  to  in 
vestigate  the  cases  of  persons  applying,  as  foreigners,  for  the  privilege 
of  holding  lands,  or  for  any  other  personal  privilege  over  which  munio* 
ipal  laws  have  control,  it  would  seem  to  have  the  right  to  demand  of 
them  such  evidence  as  would  enable  it  to  ascertain  whether  the  appli 
cants  labor  under  any  disquatilicatioD,  and,  in  event  of  their  refusal  to 
l>roduce  such  evidence,  to  withhold  the  privilege  sought.  (See  infra^ 
§  234) 

"  The  important  distinctions  are,  however,  to  be  borne  in  mind  be- 
tween a  muiJicipal  privilege  and  a  personal  right,  and  between  with 
holdiug  such  privilege  and  imposing  a  penalty.  This  may  be  illustrated 
as  follows :  To  hold  real  estate,  or  to  enjoy  any  other  municipal  right 
foiitrolk'd  by  statute,  the  applicant  may  be  called  upon  to  qualify  him- 
self. The  burden  of  proof  is  with  him.  If  ho  do  not  furnish  the  re- 
quited proof,  he  simply  fails  to  obtain  the  privilege  sought.  Bat,  on  the 
other  hand,  if  the  statute  visits  the  individual  with  a  penalty,  the  bur- 
den of  proof  lies  upon  the  power  which  seeks  to  inflict  the  penalty  j  the 
party  cannot  be  called  upitu  to  criminate  himself,  and  he  mast  be  pre- 
aumed  to  be  innocent  until  his  crime  is  proved.  At  the  present  time  a 
Btrikiijg  instance  is  found  in  the  penalties  which  are  attached  in  certain 
countries  to  the  profession  of  a  particular  creed.  The  power  to  expel  a 
Jew  from  Tiirlvcy  is  claimetl,  notwithstanding  that,  as  a  foreigner,  he 
may  have  tieaty  rights  of  residence.  Expulsion  being  of  the  nature  of 
a  penalty,  the  ground  of  its  application  is  to  be  proved,  like  any  other 
charge  against  the  individual. 

"  In  short,  withholding  a  privilege  may  comport  with  the  executive 
function  ;  the  imposition  of  a  penalty  is  cBsentially  a  judicial  function. , 
Hence,  in  Its  dealings  with  Turkey,  as  with  Kussia,  this  Goverumeut] 
cannot  acquiesce  in  the  executive  imposition  of  a  penalty,  especially  ou  I 
account  of  race  or  creed.    To  the  executive  of  another  country  all  our 
citizens  must  be  equal.    If  they,  being  voluntarily  in  a  foreign  land, 
coutraveue  its  municipal  statute,  it  is  for  the  law  to  ascertain  and  pun- 
ish their  offenSo.     (See  in/r/i,  §  230.) 

"  If,  therefore,  registration  in  the  bureau  of  nationality  were  so 
by  the  two  men  in  question  merely  as  a  formality  whereby  to  qu 
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themselves  fur  municipal  rigLts,  tbis  Goverament  could  not  object  to 
the  applicatioD  in  their  case  of  any  reasonable  test  or  mode  of  trial  to 
ascertain  whether  any  legal  disability  existed  to  prevent  the  concessiou 
of  the  privilege  sought. 

*•!  am  not  sure,  however,  that  the  matter  is  capable  of  cousideratiou 
within  these  narrow  limits.  It  seems  to  trench  upon  the  broad  question 
of  the  right  of  expatriation,  iiud  to  involve  application  to  any  and  all 
Turks  who,  being  naturalized  in  the  United  States,  may  return  to 
Turkey. 

"  I  have  not  been  able  on  cursory  search  to  find  in  the  files  of  the 
Department  the  text  of  any  law  or  regulation  establishing  the  bureau 
of  uutionalily  and  defining  its  function,  I,  have,  however,  read  the  law 
of  nationality  of  January  19, 18G9,  and  find  in  it  the  following  suggest- 
ive article : 

"  *  Abt.  9.  Every  individual  inhabiting  Ottoman  territory  is  reputed 
an  Ottoman  subject,  and  will  be  tre^ited  as  such  until  his  character  as 
a  foreigner  is  verified  ia  a  regular  manuer.' 

"From  this  I  infer  that  the  bureau  of  nationality  is  established  to 
'verify  in  a  regular  manner'  the  alionship  of  all  foreign  inhabitants  of 
Turkey,  and  record  the  fact. 

"  As  in  the  case  of  Guligyan  and  Iskiyau,  the  bureau  has  declined  to 
admit  them  to  registry,  except  on  certain  proofbeingsubmitted.it  may 
be  irtferred  that  the  evidence  called  for  ia  deemed  essential  to  the  reg- 
ular veritication  of  the  foreign  status  of  the  parties,  and  this  esi>eeially 
—^  with  reference  to  article  5  of  the  law  of  1869,  whieh  reads  thus : 
H  '**Abt.  5.  An  Ottoman  subject,  acquiring  a  foreign  nationality  with 
the  sanction  of  the  Imperial  Government,  will  bo  considered  and  treated 

■  as  a  foreign  subject.  If,  ou  the  contrary,  he  has  obtained  foreign  oat- 
nralization  without  the  previous  authorization  of  the  Imperial  Govcrn- 
uieut,  such  naturalization  will  be  considered  as  null  and  void,  and  ho 
will  be  regarded  and  treated  in  every  respect  as  au  Ottoman  subject. 
No  Ottoman  subject  can  in  any  case  naturalize  himself  as  a  forei|?uer 
without  obtaining  a  deed  of  authority  iu  virtue  of  an  imperial  iradC,* 
"  It  would  bo  desirable,  toward  a  full  understanding  of  the  subject, 

H  to  know  the  powers  and  functions  of  the  bureau  of  nationality,  with 
reference  to  the  fifth  and  ninth  articles  of  the  law  of  18G9,  which  I  have 
quoted.     Is  the  bureau  merely  designed  to  afford  to  aliens  an  oppor- 

B  tunity  to  record  their  status  t  Or  is  registration  therein  made  obligatory 
upon  all  aliens,  and  does  the  absence  of  an  alien's  name  from  its  books 
create,  ipso  facto,  for  the  purposes  of  Turkish  jurisdiction,  the  presump- 
tion that  be  is  an  Ottoman  subject,  and  entail  upon  him  the  treatment 

H  a^  such  contemplated  in  the  ninth  article  of  the  law  T 

^  "  And,  further,  is  the  bureau  made  competent  to  exercise  the  quasi- 
judicial  functions  of  deciding,  ntider  article  5  of  the  law,  the  status  of 

H  "^  Turk  who  may  have  acquired  a  foreign  nationality? 
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"  You  aro  expected  to  enlighten  the  Departraent  ou  these  points, 
sending  hither,  if  possible,  the  text  of  any  law,  decree,  or  regulation 
under  which  the  bareaa  of  nationality  may  have  been  organized,  or  of 
any  rules  or  regalations  deflning  its  functions  and  powers. 

"Pending  yoor  report  aslo  these  points,  I  may  probably  give  some 
attention  to  the  general  principle  involved  where  there  is  international 
contiict  of  laws  concerning  the  rightof  expatriation.  The  United  States 
hold  steadfastly  to  that  right.  The  doctrine  was  well  enunciated  iu 
1S68  in  the  words  of  Mr,  Seward,  quoted  by  yon  in  your  note  of  Octo- 
ber 22  to  Said  Pasha,  and  in  even  more  precise  terms  was  incorporated 
in  an  act  of  Congress  approved  27th  July,  18G8,  now  section  1999  of  the 
Revised  Statutes.  Under  the  law  of  18G9  the  Porte  is  understood  to 
claim  that  it  can  discriminate  between  naturalized  and  other  citizens  of 
the  United  States,  and  treat  as  Turkish  subjects  those  Turks  who  have 
been  naturalized  iu  the  United  States  since  18C9  without  the  prior  con- 
sent of  the  Ottoman  Government. 

'•This  Government  has  never  admitted,  and  cannot  now  admit,  tlie 
doctrine  for  which  the  Porte  contends.  Within  our  domestic  jurisdiction 
we  are  bound  to  uphold  and  enforce  the  right  of  expatriation,  and  our 
assertion  of  that  right  follows  to  every  foreign  country  the  alien  who 
has  become  a  citizen  of  the  United  States  by  due  process  of  law,  and 
regards  him  as  the  equal  of  a  native-born  American  citizen.  We  may 
not  abandon  the  assertion  of  that  right  in  favor  of  the  counter  assertion 
nf  the  Government  of  such  a  person's  original  allegiance. 

"The  laws  of  the  United  States  thus  inliibtting  absolutely  any  dis- 
crimination between  their  native-born  and  naturalized  citizens,  the  same 
form  of  passport  is  proscribed  for  all  alike,  and,  under  international 
law,  is  to  be  accepted  everywhere  as  |>Wma7acitf  evidence  of  nationality. 
Our  duty  is  limited  to  the  positive  one  of  lawfully  certifying  the  fact  of 
Amerirau  citizeuHhip,  and  this  Government  cannot  be  expected  to  go 
l>eyond  the  bounds  of  its  power  and  duty  by  assenting  to  such  a  conten- 
tion on  the  part  of  a  foreign  Government  as  would,  if  logically  carried 
out,  involve  the  negative  obligation  to  show  that  the  citizen  had  not  at 
some  previous  time  been  subject  to  rmother  power. 

"lam  aware  of  no  Government  whose  contention  in  this  regard  ap[>ear8 
to  go  as  far  as  that  of  Turkey.  Other  sovereign  states,  it  is  true,  deny 
the  right  of  expatriation  without  prior  consent,  but  none,  to  my  knowl- 
edge, imposes  upon  every  alien  resorting  to  its  territory  the  burden  of 
disproof 

"The  contention  of  Turkey  may  in  ftwt  bo  found  to  go  even  further, 
and  assert  a  power  on  the  part  of  the  Porto  to  forbid  the  Government 
of  the  state  whose  citizenship  a  Turk  may  have  lawfully  acquired  from 
diplomatic  intervention  in  his  bclialf,  if  the  Turkish  law  declares  him 
to  Im3  still  a  subject  of  the  Porte.  I  do  not  know  that  this  is  so;  I  trust 
it  is  not.  There  may  l>e  an  analogy,  however,  between  the  Turkish  mle 
of  registration  and  the  Mexican  law  of  matriculation.  In  Mexico,  all 
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loreigucrs  are  required  to  deposit  their  passports  iu  the  ministry  of 
State  at  the  capital  and  take  out  a  certiflcato  of  matriculatiou,  which  i« 
alone  admitted  as  evidence  of  their  rights  as  foreigners  in  that  country. 
Failing  snch  registry,  they  can  assert  no  civil  or  judicial  rights  of 
alienage;  and  the  law  even  proclaims  that  no  diplomatic  intervention 
of  their  Government  will  be  admitted  in  their  behalf  under  whatever 
circumstances.  The  United  States  have  for  years  contested  this  posi 
tion,  asserting  that  no  municipal  statute  of  another  country  can  over 
throw  the  reciprocal  relations  of  a  Ibreigner  with  his  own  Government^ 
or  impair  the  obligation  of  the  latter  to  intervene  for  his  protection  in 
case  of  wrong  or  denial  of  justice.     (See  infra^  §  172  a.) 

'*  But,  extreme  as  is  the  Mexican  position,  it  merely  rests  on  the  exe- 
cution of  a  formality.  It  accepts  the  passport  as  the  evidence  of  alien- 
age, and  simply  substitutes,  for  municipal  effects,  one  form  of  indiscrimi- 
nating  certification  for  anther. 

"The  Turkish  rule,  on  the  contrary,  rests  on  a  vital  discrimination  be- 
tween chisses  of  foreigners ;  it  imposes  a  burden  of  proof  unknown  else- 
where, and  it  assumes  not  merely  to  treat  certain  persons  as  Turks  until 
the  contrary  is  shown,  but  to  make  them  Turks. 

"  The  question  is,  in  its  broadest  aspect,  one  of  conflict  between  the 
laws  of  sovereign  equals.  The  authority  of  each  is  paramount  within 
its  own  jurisdiction.  We  recognize  expatriation  as  an  individual  right 
Turkey,  almost  solely  among  nations,  holds  to  the  generally  abandoned 
doctrine  of  perpetual  allegiance.  Turkey  can  no  more  expect  us  to  re- 
nounce our  fundamental  doctrine  in  respect  of  our  citizens  within  her 
territory  than  she  could  expect  to  euforceher  doctrines  within  the  United 
States  by  preventing  the  naturalization  here  of  a  Turk  who  emigrates 
without  the  authorization  of  an  imi»erial  irad(5, 

"In  such  cases,  where  tho  disagreement  is  fundamental,  a  conven- 
tional arrangement  is  practically  the  only  solution  to  the  difficulty, 
Founding  on  the  volition  of  the  individual  as  an  ultimate  test,  the 
United  States,  without  impairing  their  doctrine  of  the  inherent  right  of 
expatriation,  but  rather  confirming  it,  may  agree  upon  certain  condi- 
tions, according  to  which  a  person  who  has  been  uatnrnlized  in  tho 
United  States  and  returns  voluntarily  to  the  country  of  his  original 
allegiance,  there  to  remain  for  a  stated  period,  may  be  held  to  have 
created  a  presumptive  intent  to  resume  his  former  status,  and  thereby 
abandon  his  acquired  nationality.  We  recognize  the  individual  right 
to  do  80;  repatriation  is  as  equally  a  right  as  expatriation. 

"  The  United  States  have  negotiated  treaties  of  naturalization  with 
several  Governments,  including  Turkey.  The  latter,  signed  August  11, 
1874,  was  ratified  by  the  Senate  with  amendments,  and  subsequently 
exchanged  on  tho  22d  April,  1873,  at  Constantinople.  It  subsequently 
appeared,  however,  that  it  had  been  ratified  and  exchanged  by  Turkey 
under  a  misapprehension  of  its  true  meaning.  As  you  will  see  by 
perusal  of  Mr.  fifaynard's  No.  11,  of  July  C,  1875,  tho  Turkish  Govcrn- 
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meiJt  supposed  us  to  stijuiUtc  that  two  ><?ar8*  n^sidence  in  the  counrry 
of  oiijiinal  alteginiK'.f  should  operate  to  foi-ffit   tbo  nutiotiality  subsc 
f|uefiily  at'fiuiied  hy  iNitiiralizatioih     Mr,  Fish  held  thutlhe  true  uean-1 
iiig:  was  that  such  re«idt*ni;e  created  a  presumption  of  iutent  to  remiilu,J 
wbich  might  be  rebutted,  like  any  other  presuraptioii,  by  competent 
proof. 

**  Our  iwsition  in  tLis  regard  has  always  been  coDsistent,  althoagh  ia  * 
other  quarters  tlio  inisafipreheu.sion  into  whieh  the  Ottoman  Govern- 
luent  fell  in  1875  has  been  found  to  exist.  The  reason  of  our  position  is 
dear.  The  treaties  we  have  made  simply  recognize  and  detine  an  exist- 
injfj  status  under  the  laws  of  the  two  parties;  they  do  not  a».sume  the 
lej^iHlative  or  judicial  power  of  making  and  unmaking  citizens.  They 
leave  the  lawH  of  the  land  of  return  tree  to  operate,  after  two  years,  to  I 
restore  the  former  alleginnee.  The  treaty  does  not  restore  the  original 
status  any  more  thim  it  can  forfeit  the  acquired  one,  and  perhaps  leave 
the  party  wilhout  any  national  status  whatever.  Moreover,  foifeituro 
of  status  is  essentially  a  penalty,  aud  the  Porte's  untlerstanding  of  the 
treaty  signed  in  1874  wonld  have  involved  the  assumption  by  the  United  | 
States  Executive  of  tbe  power  aud  obligation  to  apply  euch  a  penalty 
to  an  American  citizen  who,  under  certain  circumstances,  might  reside 
in  Turkey  for  more  than  two  years.  There  is  no  statutory  warrant  for 
the  exercise  of  such  a  power,  and  for  the  Executive  to  assume  it  would 
be  repugnant  to  the  i^rinciples  of  our  Goveniuient,  according  to  which 
no  man  can  be  punished  without  due  proce«s  of  law.  Hence,  no  form 
of  internalioiial  accord  was  possible  with  Turkey  which  would  have  im- 
posed on  the  United  States  the  obligation  to  declnre  the  forfeiture  of  j 
rights  which  an  alien  niiglit  have  duly  acquired  under  the  nataraliza* 
tion  statutes  through  the  decree  of  a  competent  court. 

"  I  refer  to  the  ttust  treaty  negotiation  to  correct  what  seems  to  be  a 
misa]>|treheusion  on  your  part,  for  yon  say  that  *  the  treaty  failed  of 
coutirmation  in  the  Senate  because  of  one  inconsequential  word.'  Tbe 
difllerence  between  imposing  forfeiture  of  citizenshiij  and  recognizing  its 
renuMciaii«)n  is  not  inconsequential — it  is  vital.  Ami,  as  a  fact,  the 
failure  of  that  treaty  was  due  to  the.  Porte's  withdrawal  of  the  ratifica- 
tion it  profe.Hsed  to  have  made  and  exchanged  under  a  misapprehension  | 
of  the  purport  of  the  Setiate's  amendment. 

"Of  all  our  naturalization  treaties  witli  foreign  Governments, the raostj 
clearly  phrased  are  with  Great  Britain,  Austria  Hungary,  and  DenJ 
mark,  copies  of  which  are  herewith  sent  you.     Artick'  IH  of  the  BrilisUf 
treaty  covt-ri*  Ihe  [»oint  under  con-sideratton  by  providing  lor  and  recog- 
nizing the  lawful  recovery  of  original  allegiance  and  renunciation  of 
that  acquired  elsewhere  by  naturalization.     So,  also,  with  Article  IV  of  J 
the  Austro  Uungarian  treaty.    The  latter  is,  furthermore,  noticeable  asij 
proviiling  for  and  defining  the  Jurisdictional  rights  of  the  country  o( 
original  allegiance,  when  the  native  thereof,  returning  thither  nfler^ 
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iiuturalizaUou  abroad,  is  amenable  tinder  its  laws  for  an  offense  com- 
mitted before  his  emigratioD. 

*'Mr.  Boker's  treaty  was  negotiated  five  years  after  tbe  Ottoman  Qov- 
4'rumeDt  adopted  tbo  law  of  nationality.  If  that  law  was  no  obstacle 
tbeu  to  a  naturalization  treaty  with  tbe  United  States,  it  should  not  be 
now.  It  should  be  yonr  earnest  eflbrt  to  induce  the  Porte  to  negotiate 
again  on  tbe  sabject^  with  a  view  to  a  jast  and  mutuall}'  honorable  ac- 
commodation. Yon  should  make  clear  to  the  minister  for  foreign  affairs 
that  the  Executive  is  strictly  inhibited  from  acquiescing  iu  the  jurisdic- 
tional claims  of  Turkey,  for  it  can  neither  recognize  nor  impose  forfeit- 
ure of  rights  acquired  by  lawful  naturalization;  but  that  we  stand 
ready,  by  treaty,  to  respect  any  process  whereby,  under  Turkish  law, 
duly  applied,  the  voluntary  act  of  a  naturalized  Turk  who  returns  to 
reside  in  Turkey  may  operate  as  a  renunciation  of  his  acquired  status 
and  resumption  of  original  allegiance.  Tbe  limits  within  which  such  a 
negotiation  may  be  conducted  arc  found  in  the  Americo-Turkish  treaty 
of  1874,  as  amended  by  the  Senate,  and  in  our  treaiies  with  Great  Brit- 
ain and  Austria- llungary. 

^'  I  await,  as  before  stated,  your  report  on  the  function  and  powers  of 
the  bureau  of  nationality.  Meanwhile,  this  instruction  will  makeclearer 
to  you  the  attitude  of  this  Government  on  the  general  question  of  the 
treaty  rights  of  our  citizens  iu  Turkey,  whether  native  or  naturalized.^ 
Mr.  Uayartl,  Sec,  of  State,  to  Mr.  Coi,  >*ov,  es,  ISSo.    MSS.  lust.,  Turkey  ;  For. 

I?ol.,  iWi'i.    See  fnrllier  inBtrnctions  by  Mr.  B.iyartl  as  to  the  Turkish  "  bo- 

tvua.  of  imtioiinlily,"  infra^  ^  17*2. 
Tbo  protocol  of  1S74  w itli  Turkey  o«  to  the  rigbtof  cUizeusof  tbe  United  States 

to  bolil  roftl  cfilatc  in  Tutkry  is  in  Brit.  &  For.  St.  Pap.,  1873-4,  vol.  65. 

Although  the  right  of  expatriation  wasat  one  timedenied  in  this  country 
(Williams's  case,  Whart.St.  Tr,,  C52),  it  is  now  regarded  as  established 
in  international  law. 

BantiMima  Triaidad,  7  Wbeat.,  283  ;  Portier  r.  Le  Roy,  1  Yentes  (Pctin.),  371 ; 
Janscn  v.  The  VrowChristin.iM.iRdalena,  B^e.Atlm.,  11,*23;  $ub  nom.  Tul- 
bot  V.  Jauscn,  3  Dall.,3y3. 

'*  There  cannot  be  a  nation  without  a  jieople.  The  very  idea  of  a 
political  community,  such  as  a  nation  is,  implies  an  association  of  per- 
sons for  the  promotion  of  their  general  welfare.  Each  one  of  the  persons 
:i  d  becomes  a  member  of  the  nation  formed  1  y  the  association. 

li  it  alh'giauee  and  is  entitle<l  to  its  protection.     Allegiance  and 

protection  are,  iu  this  connection,  reciprocal  obligations.  The  one  is  a 
compensation  for  the  other;  allegiance  for  protection  and  protection  for 
allegiance. 

"  For  convenience  it  has  been  found  necessary  to  give  a  name  to  this 
nierobrr»<htp.  The  object  is  to  designate  by  a  title  the  person  and  the 
relation  he  Ijcars  to  the  nation.  Por  this  purpose  the  words  'subject,' 
♦Inhabitant,'  and  'citizen*  have  been  used,  and  th<»  choice  between 
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them  is  sometimes  made  to  depend  upon  the  form  ot  Govemment. 

Citizen  is  now  more  commonly  emplojed,  however,  and  as  it  Las  been 
tronsidered  better  saited  to  the  description  of  one  livinff  under  a  Repub- 
lican goTernment,  it  was  adopted  by  nearly  all  of  the  States  upon  their 
Beparation  from  Great  Britain,  and  was  afterwards  adopted  in  the 
articles  of  Confederation  and  in  the  Constitution  of  the  United  States. 
When  used  in  this  sense  it  is  understood  as  conveying  the  idea  of  mem- 
bership of  a  nation,  and  nothing  more." 

Waitc,  C.  J.     Minor  c.  Happersett,  21  WalL,  165,  166. 

'     The  doctpine  of  perpetual  allegiance  was  not  applied  by  the  British 
courts  to  persona  born  in  the  United  States  before,  and  remaining  here 
after,  the  acknowledgment  of  their  independeDce. 
Doe  tj,  Acklara,  2  B.  &  C,  779. 

The  United  States  recognize  the  right  of  voluntary  expatriation,  sub- 
ject to  such  limitations  as  Congress  may  impose. 

8  Op.,  139,  Cusbing,  1856. 

A  citizen  of  the  United  States,  native  or  uataralized,  may  change  his 
allefriance,  provided  it  be  done  in  time  of  peace,  and  for  a  purpose  not 
directly  injurious  to  the  interests  of  the  country. 

y  Op.,  6-2,  Black,  1857. 

Expatriation  includes  not  only  emigration,  but  naturalization. 

9  Op.,  356,  Black,  1859. 

The  natural  right  of  every  free  person  who  owes  no  debts  and  is  not 
guilty  of  any  crime  to  leave  the  country  of  his  birth,  in  good  faith  and 
for  an  honest  purpose,  the  privilege  of  throwing  off  his  natural  allegi- 
ance and  substituting  anotlier  in  its  jilace,  the  general  right,  in  a  word, 
of  expatriation,  is  incontestible. 

Ihxd. 

Questions  as  to  citizenship  are  determined  by  municipal  law  in  sub- 
ordination to  the  law  of  nations. 

12  Op.,  319,  Staobcry,  1867, 

Under  the  treaty  of  September  20,  1870,  the  citizens  of  the  United 
ates  and  of  Austria  have,  reciprocally,  the  right  of  expatriation  by 
*an  uninterrupted  residenie  of  five  years  and  naturalization.  When  a 
citizen  of  one  of  these  countries  voluntarily  assumes  in  the  mauner 
prescribed  the  characterof  a  citizen  of  the  other,  he  cannot  cast  it  off  at 
pleasure  so  long  as  he  remains  within  the  jurisdiction  of  the  latter 
country. 

U  Op..  ir>4,  WillittiDB,  1872. 

If  a  citizen  of  the  United  States  emigrates  to  a  foreign  country,  ami 
there,  in  the  mode  provided  by  its  laws,  renounces  his  American  citi- 
zcnship  with  a  1x>na  fide  intent  of  becoming  a  citizen  of  such  cotiutry, 
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lus  coarse  should  be  regarded  byonr  Government  hs  au  act  of  expatria- 
tion. 

14  Op.,  295,  WiUi«ua«,  1873. 

The  declaration  in  the  act  of  July  27, 18C8,  chap.  249,  that  the  right 
of  expatriation  is  "a  natural  and  inherent  right  of  all  people,^  applies 
to  citizens  of  the  United  States  as  well  as  to  those  of  other  conntries. 

M  Op.,  295,  Wmiams,  1873. 

For  tnodern  English  doctriuo  recogniziug  expatriation,  «ee  4  Pbil]4  lat.  Law 

(2ded.),195. 
Tho  terma  of  natnralizatioQ  In  modern  Btate«  are  given  iu  detail  in  Calvo  droit  ) 

int.  (3ded.),  vol.  3,  Ub.xl. 

(3)  COKDITIOXS  IMPOSXD  DY  GoVEIUntf£KT  OF  ORIGIN  HAVE  KO  BXTRATERRITORIAI, 

FORClt. 

§  172. 

♦*  Yonr  dispatch  No.  218,  of  the  18th  ultimo,  has  been  received.  It 
relates  to  the  detention  by  the  Swiss  local  authorities  of  property  in 
Switzerland  claimed  by  natives  of  that  country  naturalized  in  tbe  United 
States.  The  reasons  assigned  for  that  detention  are  believed  to  be  so 
insufficient  practically,  morally,  and  legally  that  it  is  hoped  tho  Federal 
Government  of  that  country  will  lose  no  time  iu  applying  its  aothority 
or  influence  towards  redressing  the  grievance. 

*'It  is  noticed  with  regret  that  the  Swiss  local  authorities,  at  least,  are 
disposed  to  maintxiin  the  doctrine  of  perpetual  allegiance  by  denying 
the  right  of  a  native  of  that  country  to  become  naturalized  elsewhere 
without  their  consent. 

"This  pretension  has  always  been  regarded  here  as  extravagant,  and 
as  such  has  been  resisted,  so  that  several  of  the  most  important  Euro- 
pean countries  with  monarchical  governments,  which  were  most  stren- 
uous in  supporting  it,  have  receded  from  their  claims,  and  have  con- 
cluded naturalization  treaties  with  the  United  States.  Switzerland  as 
yet  has  no  such  treaty,  but  the  convention  of  1850  between  the  United 
States  and  that  country  contains  stipulations  which  seem  applicable  to 
tho  present  case  and  adequate  for  disjKisiug  of  it  contrary  to  the  views 
held  in  that  quarter. 

"It  appears  from  your  dispatch  that  one  of  the  claims  of  the  com- 
munal authorities  is  that  they  can  recognize  no  native  of  Switzerland 
as  a  citizen  of  the  United  States  who  shall  not  have  obtained  their  con- 
sent to  his  naturalization.  This  pretension  is  in  direct  conflict  with  the 
fourth  article  of  the  treaty,  which  says  that  in  order  to  establish  their 
character  as  citizens  of  the  United  States  of  America,  persons  belong* 
iug  to  that  country  shall  be  bearers  of  passports  certifying  their  natiou- 
ality.  If,  therefore,  the  nationality  of  any  Swiss  naturalized  here,  who 
may  visit  his  native  country  with  such  passport,  shall  there  be  ques- 
tioned, that  act  must  be  looked  upon  as  a  flagrant  violation  of  the  treaty, 
which  could  not  b»»  acqnieace<l  in.     i'S«h«  suprn,  \  lf)3.) 
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'♦Again,  tlio  fifth  article  stipulates  in  substauco  tbat  tlio  lieirs  of  » 
Swiss  (lccetl<?Dt,  being  citizens  of  tbo  United  States,  whether  native  or 
iiiUuralized,  shall  inherit  and  dispose  of  tbo  property  of  such  decedent 
at  their  jjleasure. 

"An  authenticated  copy  of  the  judgment  of  tbo  court  which  may  havo 
naturalized  a  Swiss  citizen  must  be  regarded  as  conclusive  proof  of  that 
act  in  regard  to  all  such  naturalized  Swiss  who  may  not  visit  their  native 
country, 

"As  explicit  abjuration  of  allegiauco  to  his  native  country  is  by  law- 
required  of  every  foreigner  naturalized  here,  the  fact  of  such  abjuration 
is  mentioned  in  the  record.  It  is  presumed,  therefore,  that  when  a  duly 
attested  copy  of  such  record  is  presented  to  the  authorities  in  Switzer- 
land, the  sufficiency  of  the  proof  which  it  contains  will  be  acknowledged 
without  hesitation. 

"You  intimate  that  the  supreme  court  of  the  Confederation  might 
decide  the  question  conformably  to  the  views  entertained  here,  and 
suggest  that  a  test  case  be  jirosecuted  for  the  purpose  of  obtaining 
their  opinion.  This  course  it  would  be  difBcult  and  inconvenient  for 
this  Government  to  adopt,  but  it  might  be  the  most  eligible  for  a  claim- 
ant to  suflicient  property  in  that  country  to  incur  the  hazard  and  ex- 
pense which  would  attend  it." 

Mr.  Evarts,  Sec.  of  Stale,  to  Mr.  FisL,  Nov.  12,  187J>.     MSB.  In»t.,  SwU«.;  For. 
Rel.,  187!>. 

"It  must  not  bo  forgotten  that,  in  the  absence  of  a  specific  treaty  of 
naturalization,  the  personal  status  of  a  native  born  Amerie^in  citizen, 
and  of  a  Russian  who  has  been  naturalized  in  the  United  States,  may 
be  very  different  in  Russia.  The  former  has  clearly  never  incurred 
any  obligation  under  the  laws  of  that  country,  ai:d  incnrs  none  by 
going  thither  other  than  that  of  peaceable  ob.servanco  of  the  laws  of 
the  land.  The  latter,  on  the  contrary,  while  yet  a  Russian,  may,  under 
Russian  laws,  have  contracted  personal  obligations  towards  his  native 
land,  which  under  those  laws  may  not  bo  extinguished  by  the  fact 
of  leaving  the  couutrj"  and  acquiring  status  elsewhere  as  a  citizen  or 
subject  of  another  country.  In  such  case,  if  an  individual  so  circum- 
stanced with  respect  to  Russian  law  were  to  return  to  that  country 
and  voluntarily  put  himself  within  its  jurisdiction,  it  is  probable  that 
he  would  bo  held  to  the  fulfillment  of  that  personal  obligation  in  like 
manner  as  he  would  be  held  to  discharge  any  other  personal  indebted* 
ness  cognizable  under  Rusisian  law.  This  is  the  case  in  other  countriefi, 
especially  in  Italy,  where  eases  of  this  character  havo  arisen  affecting 
Italians  naturalized  abroad,  who  have  been  held  to  the  comidelion  of 
their  personal  obligation  of  military  service,  without  redress  l>cing 
practicable." 

Jlr.  Evarts,  Soc.  of  fitaln,  to  Mr.  CronlHuc,  Mar.  17,  1880.    MS8.  Dom.  IfU  . 
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"I  do  not  umlerstand  that  a  Kussiau,  naturalized  abroad  and  return- 
ing to  Russia,  is  ajp«o /acto  claimed  as  a  Russian.  lie  may,  iu  deter- 
minate eayes,  lie  lieM  liable  to  military  duty,  or  to  punish ment  lor  an- 
fulfillraent  of  service  due  when  lie  emigrated.  With  regard  to  fiuch 
cases  the  Department  abstains  from  any  opinion  in  advance  of  an 
actual  instance  presentiug  itself  for  consideration.  If  a  case  arises 
every  i>ossible  step  is  taken  to  defend  bona  fide  American  citizenship, 

*♦  Generally,  however,  a  law-abiding  naturalized  Russiuu,  returning 
to  Russia  and  there  obeying  the  laws  and  justifying  his  American 
citizenshii»  in  go<xl  faith,  goes  unmolested  duriug  any  reasonable  periml 
of  sojourn  unless  actually  liable  to  military  duty  or  penalty." 

Mr.  Blaiae,  Sec.  of  State,  to  Mr.  RftndttU,  June  8,  li^l.  MSS.  Dom.  Lot.  See, 
bowQTer,  •«  to  Russia,  iiifltrtictioiis  of  Mr.  Frelinghnyeeu,  quoted  tupra,  $ 
171. 

"  While  this  Government  does  not  for  a  moment  qnestiou  the  right  of 
that  of  Switzerland  to  attach  such  conditions  as  it  may  deem  j)roper  to 
the  emigration  of  its  citizens,  and  while  it  also  admits  that  au  Ameriean 
citizen  who,  while  in  Switzerland,  commits  an  oOense  arrain»tthe  crim- 
inal laws  of  that  country,  may  properly  be  held  to  answer  for  such  of- 
feuse  belDre  (he  courts  of  Switzerland,  it  cannot  give  iis  assent  to  a 
doctriue  so  fraught  with  dauger  to  the  rights  of  American  citizens  as 
that  which  hohls  that  a  citizen  of  the  United  States  of  Swiss  nativity 
may  be  tried  before  the  criminal  courts  of  Switzerland  for  acts  done  or 
committed  within  the  territories  of  the  tJnited  States.  That  the  mat- 
ter for  which  Mr.  Meyer  was  held  crimiually  liable  in  Zurich,  is  not  only 
not  crimiuid  io  this  country,  but  is  authorized  by  its  laws,  simply  ag- 
gravates this  particular  case. 

"  Ilad  his  act  coustitutt-d  an  offense  against  the  criminal  code  of 
the  United  States  or  against  the  laws  of  the  State  of  Xew  York, 
this  Government  would  still  hold  that  he  was  amenable  for  such  ofiense 
in  the  courts  of  the  United  States,  or  of  the  State  of  New  York,  as  the 
case  might  be,  and  in  these  ctmrtn  only. 

*'Tho  naturalization  of  an  alien  in  the  United  States  is  the  voluntary 
ftct  of  the  party  himself.  Under  the  laws  of  the  United  States,  the 
consent  of  Government  of  the  country  of  his  oiigin  is  not  made  u  con- 
dition of  his  admission  to  citizenship,  and  when  he  has  once  attained  the 
character  of  a  citizen  of  the  United  States,  it  is  held  by  the  Govern- 
ment and  laws  of  the  United  States  to  adhere  to  him  with  its  proper 
rights  and  privileges,  not  only  in  the  United  States,  but  in  any  foreign 
country  in  which  he  may  be,  not  excepting  the  country  of  his  nativity 
or  origin.** 

Mr.  Fn-linglitiyw  n,  Sec  of  State,  to  Mr.  Cramer,  Difc.  Id,  IS*?.  MSS,  lost., 
Switz.     Sco  furtUer,  aamt«  to  same,  July  W,  1*!3;  ibid. 

"This  Department  has  received  a  dispatch  of  the  liOth  nit.,  fiom 
the  United  States  consul  at  Beirut,  stating  that  the  Turkish  bureau  of 
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iiatioiiality  at  CotislaDtinople  Lad  recently  declined  to  certify  to  tlie 
Araerican  citizensLip  of  Messrs.  K.  and  B.,  on  tbe  ground  that  their 
passports  did  not  show  that  tbey  left  the  Ottoman  Empire  prior  to  tbe 
promulgation  of  the  law  of  1869,  forbidding  Turkish  subjects  to  leave 
the  country  without  permission  to  become  naturalized  in  another  coan- 
try.  The  refusal  referred  to,  for  the  reason  alleged,  seems  so  extraordi- 
nary at  least,  that  you  will  protest  against  it  and  endeavor  to  have  it 
corrected  so  far  as  it  may  have  been  or  may  be  applied  to  the  persons 
above  referred  to. 

"  Passports  are  issued  by  this  Department  to  naturalized  citizens  upon 
the  production  of  the  certificate  of  naturalization.  There  is  no  law  of 
the  United  States  requiring  a  passport  to  state  when  a  nataralized  cit- 
izen left  the  country  of  his  birth,  or  to  embody  that  statement  in  the 
passport.  It  has  not  been  the  practice  of  this  Department  to  insert 
such  a  statement  in  the  passports  issued  to  former  Turkish  subjects  or 
to  any  other  naturalized  citizens.  A  dififerent  course  might  imply  that 
the  right  of  the  foreign  Government  to  participate  in  or  to  make  the 
naturalization  of  it«  subjects  conditional  was  acknowledged  here.  This 
it  has  never  been  and  probably  will  never  bo. 

"  The  Turkish  law  referred  to  also  seems  to  be  defective  or  ambigu- 
ous,  inasmuch  as  it  assumes  that  every  Ottoman  subject  who  leaves  bis 
native  country  has  an  intention  to  become  naturalized  elsewhere.  If 
this  be  the  meaning  of  the  law,  it  must  be  contrary  to  facts  of  daily 
occurrence  in  that  Empire.  It  may  be  that  Turks,  in  proportion  to 
their  number,  do  not  travel  as  much  as  inhabitants  of  other  countricR. 
Still,  it  is  believed  that  comparatively  few  of  those  who  do  go  abroad 
leave  homo  for  the  purpose  of  changing  their  nationality." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Emmot,  May  29,  1865.    MSS.  Inst.,  Turkoy ; 
For.  Rel.,  1885. 

On  the  assumption  that  by  the  Turkish  law  of  1809  the  naturaliza- 
tion of  a  Turkish  subject  abroad  is  not  valid  in  Turkey  unless  preceded 
by  a  permit  from  the  Turkish  Government,  the  position  has  been  taken 
iti  Turkey  that  such  naturalized  Turk  is  debarred  from  inheriting  Orom 
Turkish  subjects. 

Mr,  Bayard,  Sec.  of  StAte,  to  Mr.  Arakelyan,  Aug.  17,  1885.    MSS.  Dotii.  Lot. 

The  defect,  however,  may  be  cured  upon  a  petition  presented  throagh 
the  minister  of  Turkey  at  Washiugton. 

Mr.  Bayard,  Sec.  of  SUte,  to  Mr.  Findlay,  Aug.  17, 1885.    MSS.  Dora.  Let.    8m 
tupra,  $  171. 

'<  The  United  States  hold  steadfastly  to  that  right  [expatriatjon].  The 
doctrine  was  well  enunciated  in  186S  in  the  words  of  Mr.  Seward,  quoted 
by  you  in  your  note  of  October  22  to  Said  Pasha,  and,  ill*  t-c- 

cise  terms,  was  incorporated  in  an  act  of  Congress  a])pr(  ly, 

JS6^%  now  section  1990  of  the  Revised  Statutes. 
328 


I 


CftAP.  Vll]  FOREIGN  RKF^TRtOTlONfi.  [§  lt2rt. 

**  Under  the  law  of  1809  the  Porte  is  uudcrstood  to  claim  that  it  can 
discriraiimte  between  natural izetl  and  otlier  citizens  of  tbe  Unit«d 
States,  and  treat  as  Turkish  subjects  those  Turks  who  have  been  natu- 
ralized in  the  United  States  sioce  1869  without  the  prior  consentof  the 
Ottoman  Govcruuieiit. 

"  This  Go\^ernnient  has  never  admitted,  uud  cannot  now  admit,  the 
doctrine  for  which  the  Porte  conteuils.  Within  our  domestic  jurisdic- 
tion we  are  bound  to  uphold  and  enforce  the  right  of  expatriation,  and 
our  assertion  of  that  right  followa  to  every  foreign  country  the  alien 
who  has  become  a  citizen  of  the  United  States  by  due  process  of  law, 
and  regards  hira  as  the  equal  of  a  native-born  American  citizen." 

Mr.  Bayard,  Sec.  of  Stale,  to  Mr.  Cox,  Nov.  28,  1885.    MSS.  last.,  Turkey ; 
q 001041  more  fully,  $upra,  $  171. 

(3)  Nor  can  THK  rights  of  foreigners  be  UMITED  by  COUNtRV  OF  TEMPORARY 
RKSIDENCR  REQUIRING  MATRICULATION  OR  REGISTRY. 

§  172a. 

"  This  Department  has  no  doubt  that  tho  object  and  the  effect  of  the 
ninth  article  of  the  treaty  of  1831  was  to  exempt  the  citizens  of  one 
party  from  compolsory  service  in  the  military  or  naval  service  of  tbe 
other.  Supposing  the  fact  of  citizenship  in  any  particular  case  to  be 
acknowledged,  the  exemption  must  be  insisted  upon,  including  also  any 
tax  which  may  be  imposed  in  lieu  of  that  service,  The  question  then 
occurs  what  proof  of  citizenship  is  either  Government  warranted  in 
requiring.  Tbe  treaty  being  silent  on  this  point,  it  is  left  for  regulation 
by  the  municipal  laws  of  tbe  parties,  which  must  be  acquiesced  in  un- 
less their  purpose  and  effect  should  bo  to  thwart  a  plain  stipulation  of 
the  treaty.  The  Mexican  law  requiring  the  matriculation  or  registra- 
tion of  foreicners  can  scarcely  be  said  to  be  of  this  character.  Citizen- 
ship is  a  fact  which,  like  others,  may  be  proved  by  oral  or  documentary 
testimony.  If  the  latter  should  be  offered,  the  highest  of  this  character 
would  be  a  passport  from  the  Mexican  foreign  office  or  from  this  De- 
partment. A  passport  is  virtually  a  mere  certificate  of  citizenship.  It 
implies  that  the  Department  from  which  it  may  emanate  has  itself  con- 
sidered the  evidence  of  the  fact  which  it  proposes  to  establish,  and  has 
decided  accordingly.  A  passport  may  also  issue  from  the  legation,  and 
may  be  presumed  to  be  granted  upon  similar  considerations. 

"Upon  the  whole  the  Department  is  inclined  to  the  opinion  that  the 
requirement  of  matriculation,  as  it  is  called  by  the  Mexican  Govern- 
ment, is  not  illegal,  nor,  under  the  circumsUuces,  unduly  oppressive  in 
form,  and  cannot  properly  be  protested  against  generally  or  in  any  par- 
ticular case,  unless  unusual  or  unattainable  proof  of  citizenship  shoald 
be  required.'* 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Foatef,  Oct,  31,  1873.  M88.  luat.,  MeX. 
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"  You  will  please  say  to  the  minister  for  Ibreigu  afluirs  tbnt  if  the 
intervention  of  tbe  United  Stales  in  favor  of  Amerimus  imprisoned  is 
refused  only  because  tbey  are  not  matriculated,  that  tbe  President  ex- 
pects sueh  citizens  to  be  now  allowed  to  matriculate.  And  you  are 
autbnrized  to  advance  the  requisite  funds.  Please  send  the  names  of 
prisoners  and  why  imprisoned." 

Mr.  Frelingbuyscn,  S«o.  of  State,  to  Mr.  Morgan,  Apr.  l:^,  18S2;  ibid. 

"  I  have  received  and  considered  your  dispatch  No.  447,  of  the  17th 
ultimo,  transmitting  copies  of  the  correspondence  which,  in  pursuance 
of  the  Departments  instruction  Xo.  189,  of  10th  November  laitt,  you 
opened  witii  the  Mexican  foreign  secretary  in  regard  to  the  murder  of 
Mr.  and  Mrs.  Thomas  Gartrell,  near  the  city  ot  Durango. 

"  I  cannot  but  express  the  regret  I  "feel  on  observing  Mr.  Marisci^VH 
statement  that,  if  your  representation  of  the  facts  is  the  omen  of  iccla- 
mation,  the  Mexican  Government  considers  itself  compelled  at  one© 
to  declare  through  him  that  it  is  not  possible  to  accept  your  interven- 
tion, •  •  •  because  it  does  not  appear  on  the  register  of  raatrica- 
lation  under  Mr.  Mariscara  charge  that  Mr.  Gartrell  and  his  wife  are 
citizens  of  the  United  States. 

"  This  question  of  the  prior  necessity  of  matriculation,  as  an  alien  resi- 
dent of  Mexico  under  Mexican  law  before  a  foieiguer  can  be  entitled, 
in  Mexico,  to  the  assertion  of  the  rights  which  internationul  law  as- 
cribes to  all  foreigners,  is  one  of  the  few  questions  between  the  two  coun- 
tries w  hich  reniaiu  pending  in  an  unsatisfactory  condition. 

"  The  records  of  your  legation  show  that  the  subject  has  been  the  oc- 
casion of  discussion  betweeti  the  two  Governments  for  many  years,  A« 
yon  have  doubtless  familiarized  yourself  with  the  corresjiondence,  I 
need  refer  to  it  no  farther  than  to  say  that  the  divergence  as  to  the  man- 
ner in  which  the  fact  of  matriculation  was  to  be  accomplishe«l  has  been 
settled  on  the  accej^tanco  by  the  Mexican  Government  of  the  presenta- 
tion of  the  visaed  passport  as  evidence  of  foreign  citizenship,  and  that 
the  points  remaining  open  concern  only  the  rights  which  accrue  to  for- 
eigners in  virtue  of  such  passport,  or  which  may  be  denied  to  them  in 
the  absence  of  such  further  formality  as  is  now  insisted  upon. 

♦*This  Government  is  not  disposed  to  question  the^cqnvenienco  of  fttt. 
mal  matriculation  as  evidencing  the  right  of  foreigners  resident  in  Mex- 
ico to  certain  civil  and  domiciliary  rights  prescribed  under  the  ^lexican 
law.  But  it  does  question  the  claim  of  Mexico  to  debar  from  the  pro- 
tection of  their  own  Government  citlzcua  of  the  United  States  whoms^ 
be  temporarily  in  Mexico  and  who  have  not  matri«Mdaled. 

*'  We  hold,  under  the  general  principles  of  international  law,  that  the 
right  of  an  American  citizen  to  claim  the  protection  of  his  own  Govern- 
ment while  in  a  foreign  land,  and  the  duty  of  this  Government  to  exer- 
cise such  protection,  arereciprucal,  and  arc  inherent  in  the  allegiance 
of  tlie  ritiKen  under  theconstliulion  of  his  own  land,  and  that,  innsmaoli 
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as  this  reciprocal  right  on  the  part  of  the  citizen  and  duty  on  the  part 
of  bis  Governiuent  is  not  created  by  the  hiws  of  any  foreign  coimtiy,  it 
canuot  on  the  other  hand  be  denied  by  the  umniclpal  law  of  a  foreign 
Htate,  Holding  thus,  it  is  impossible  for  this  Government  to  accept  the 
proposition  that  its  right  to  interreue  for  the  protection  of  one  of  its 
citizens  in  Mexico  can  only  begin  with,  and  bo  created  by  the  matricu- 
lation of  snch  a  citizen  as  a  foreign  sojourner  in  Mexico,  and  can  only 
exist  and  be  exercised  with  respect  to  the  redress  of  wrongs  which  such 
a  citizen  may  suffer  there  after  bin  name  shall  have  been  inscribed  on 
the  books  of  the  foreign  office  in  the  city  of  Mexico, 

**  This  last  statement  of  the  qnestion  is  not  a  hypothetical  one  j  it  ha« 
become  expressly  enunciated  by  the  Mexican  lorcign  secretary  in  the 
case  of  your  application  for  the  matriculation  of  American  citizens  in 
\?ho8e  behalf  you  had  intervened. 

^*  Your  own  legal  knowledge  will  show  yon  that  serious  grounds  exist 
in  practice  for  questioniug  the  Mexican  contention  on  this  point,  even 
were  its  justice  admitted,  which  it  is  not.  For  an  Americau,  say,  for  in- 
stance, a  shipmaster  in  jjort,  charged  with  some  technical  offense  against 
the  revenue,  or  arrested  through  the  arbitrary  action  of  an  ignorant  of- 
ficial, might,  although  he  had  no  inteution  of  sojourning  in  Mexico,  and 
when  it  would  not  bo  claimed  that  there  was  any  necessity  for  matricu- 
lation, be  thus  brought  within  Mexican  jurisdiction  under  circumstances 
calling  for  the  diplomatic  interveutiou  of  his  national  protector.  Or 
again,  an  American  citizen  when  crossing  the  frontier  on  a  merely  tem- 
porary errand  might  bo  held  to  military  service  in  the  Jlexican  army 
and  subjected  to  detention  and  i»ersonal  loss  and  damage,  for  which, 
under  thedecision  of  Mr,  Mariaeal  he  could  not  claim  relief  unless  armed 
with  a  certificate  of  matriculation  obtained  before  the  act  complained  of. 
And  again,  the  property  rights  of  an  American  might  possibly  be  aa- 
sailed  in  T^fexico  while  he  himself  was  not  within  Mexican  jurisdiction. 
I  have  presented  hypothetical  cases.  Others  will  occur  to  yon  wherein 
the  rigid  application  of  the  doctrine  enunciated  by  Mr.  Mariscal  would 
operate  to  bar  all  iutervention  for  protection  or  redress. 

"  I  repeat,  the  status  of  a  foreigner  is,  under  international  law,  inher- 
ent, and  neither  created  nor  destroyed  by  Mexican  law.  The  evidence 
of  the  foreign  status  of  an  individual  consists  in  the  facts  as  they  exist, 
or  by  the  authentic  certification  of  his  own  Government  as  in  the  form 
of  a  passport  j  it  does  not  originate  in  compliance  with  a  Mexican  manic- 
cipal  statute. 

"  I  desiro  that  when  you  have  familiarized  yourself  with  the  subject 
in  its  legal  and  international  aspects,  and  in  view  of  the  precedents  fur- 
nished by  your  legation  files,  you  will  present  the  question  earnestly  to 
the  attention  of  Mr.  Mariscal.  In  doing  so,  while  your  representations 
will,  of  course,  bo  temperate  and  courteous,  you  should  make  it  appar- 
ent that  the  United  States  cannot  rccogni«e  the  fact  of  matriculation 
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as  eoulrolliuij  the  right  of  a  citizen  of  tht  United  Statea  to  ask  the  in- 
terventioix  of  this  Governmeut  in  case  of  iieeJ. 

"As  the  treaties  between  the  two  countriea  which  express  the  recip- 
rocal rights  and  priirileges  of  their  citizens  io  the  territories  of  the  other 
have  been  tenninated  receotly  by  the  act  of  Mexico,  yonr  arguments 
mii8t  necessarily  rest  on  the  principles  of  international  law.  In  fact, 
the  absence  of  specific  treaty  stipulations  is  quite  immaterial;  treaties 
do  not  create  the  personal  rights  of  luen,  they  may  recognize  their  exist- 
ence and  define  their  exercise  within  certain  practical  and  convenient 
bounds. 

*' You  should,  further,  be  careful  to  dissociate  this  important  subject 
from  thespecific  cas*?  of  the  Gartrell8,or  any  particular  reclamation  now 
pending.  Buch  cases  rest  on  their  merits.  This  matriculation  question 
rests  on  a  higher  plane,  it  concerns  our  right  to  protect  our  citizens  by 
presenting  the  facts  in  their  cases  and  asking  consideration  thereof  ac- 
cording to  the  recognized  principles  of  justice  and  equity." 
Samo  to  aamc,  July  24,  1882. ;  ibid.;  For.  Rei,  1882. 

<*  Your  dispatch  No.  820,  of  the  2d  instant,  has  been  received.  It 
presents  the  case  of  Howard  C.  Walker,  an  American  citizen,  arrested 
and  imprisoned  at  Minatitlan,  the  19th  of  March  last,  charged  with  hav- 
ing stolen  some  lumber. 

"  Mr.  Walker*8  statement  to  you  is  that  for  the  past  two  years  he  Las 
been  shipping  or  river  clerk  for  Mr.  R.  II.  Leetch,  of  Minatitlan,  the 
heaviest  mahogany  merchant  in  Kfexico,  and  that  in  pursuance  of  his, 
Walker's,  legitimate  business,  ho  shipped  on  board  the  bark  Circas- 
sian, together  with  other  timber,  some  hundred  and  odd  logs  of  ma- 
hogany, which,  as  afterward  learned,  were  claimed  by  one  Jos<5  R. 
Tcran,  but  all  bearing  the  brands  of  Mr.  Leetch,  and  undoubtedly  his 
property.  *  The  ship,'  continued  Mr.  Walker,  *  has  been  discharged  by 
order  of  the  tribunal,  and  not  one  log  was  found  with  the  mark  claimed 
by  said  Terau,  yet,  from  pure  maliciousness,  I  (Walker)  am  still  held  a 
prisoner.' 

"  You  accordingly  presented  Mr.  Walker^s  case  to  the  Mesicnn  Gov- 
ernment, asking  for  a  speedy  investigation  thereof.  Mr.  Fernandez  ad- 
vises you,  in  reply,  that,  as  a  matter  of  courtesy,  he  will  obtain  infor- 
mation upon  the  subject,  but  admonishes  you  that,  Mr.  Walker  not 
having  been  registered  at  the  foreign  office,  diplomatic  intervention  in 
his  (Watker^s)  behalf  will  not  in  future  be  admitted. 

"  Like  yourself,  I  confess  to  not  a  little  surprise  that  the  Mexican  Gov- 
ernment should  have  again  resorted  to  so  untenable  a  ground  as  that 
herein  advanced,  especially,  too,  in  view  of  the  fact,  which  you  state, 
that  since  your  note  to  Mr.  Mariscal  of  September  25,  IS82,  based  upon 
my  instruction  of  July  24,  1882,  Ko.  298,  wherein  the  question  of  matricu- 
lation was  fully  discussed,  you  have  had  occasion  to  repeatedly  call  the 
attention  of  the  Mexican  Government  to  eases  of  American  citizens 
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inoprisonetl  in  Mexico,  with  a  view  of  securing  an  inveatigatiou  and 
speedy  trial,  and  Id  not  one  of  which  has  objection  been  made  to  your 
interposition  on  the  groiind  that  tbo  accused  person  had  not  matrica- 
hitcd. 

**  In  that  iustruction  you  were  told  that  this  Govern nieiit  declined  to 
recognize  the  pretension  of  Mexico  to  limit  the  diplomatic  intervention 
in  behalf  of  abused  citizens  of  the  United  States  in  Mexico,  to  those 
cases  in  which  the  injured  person  had  been  registered  or  matricolated, 
and  that  the  inherent  right  of  such  citizen  to  demand  of  his  Govern- 
ment and  its  duty  to  afford  him  such  protection  as  was  possible  in  a 
foreign  land  could  not  be  controlled  or  abriilged  by  a  Mexican  mnnici- 
pal  statute. 

'*  Your  action  and  conclusion  in  respect  of  Mr,  Walker*8  case  is  there- 
fore approved.  Until  Mexico  shall  meet  our  argument  as  to  matricu- 
lation on  such  basis  as  this  Government  may  accept,  with  due  regard 
to  its  constitutional  and  international  right  to  protect  its  citizens  abroad, 
you  will  continue  to  ignore  the  Mexican  contention  that  a  failure  to 
matriculate  necessarily  debars  a  citizen  of  the  United  States  from  the 
assistance  of  its  diplomatic  representative  at  the  Mexican  capital." 

8amo  to  sanio,  June  23,  ISSl ;  ibid. 

»*  It  may  be  presumed  that,  in  providing  for  a  system  of  matriculation, 
the  aim  of  the  Mexican  Goverument  is  to  defend  itself  against  unjust 
foreign  claims,  an  object  to  which,  as  a  general  principle,  no  exception 
can  be  taken.  When  the  JHexican  Government,  however,  by  domestic 
act,  undertakes  to  sever  the  relations  of  dependence  and  protection 
which  exist  between  the  citizens  of  a  foreign  state  and  their  own  Gov- 
ernment, it  is  clear  that  it  goes  beyond  legitimate  bounds,  and  that  ac- 
quiescence in  such  measures  is  not  to  be  expected  from  the  Govern- 
ment whose  constitutional  and  iuternatioual  rights  are  so  infringed," 

8amo  to  same,  Nov.  4,  1884 ;  ibid. 

"  I  am  in  receipt  of  your  telegram  of  tho  17th  instant  to  the  effect 
that  your  official  diplomatic  intervention  in  behalf  of  Mouahan,  hatl,  on 
the  ground  that  he  is  not  matriculated,  been  refused  by  the  Mexican 
Government. 

"  This  telegram  is  assumed  to  be  in  response  to  tho  Department's  in- 
struction, instructing  you  to  present  evidence  of  Monahau's  citizenship. 
The  object  was  to  place  on  record  in  that  case,  as  in  any  other  of  the 
same  character  which  may  arise,  our  oflUcial  non-acceptance  of  the  Mex- 
ican doctrine  of  matriculation. 

^'  There  is  perhaps  in  the  relations  of  tho  two  countries  no  one  subject 
upon  which  an  accord  is  raoro  necessary  than  this  of  the  right  of  tho 
citizens  of  the  one  country  in  the  territory  of  the  other  to  the  protec- 
tion of  their  own  Government.  The  Mexican  law  of  umtricuhition  seeks 
to  impair  this  inalienable  duty  of  protection  by  making  its  exercise 
depend  upon  a  domestic  law  of  one  of  the  parties.    We  hold,  in  broad 
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frma,  tlisl  it  is  not  witbin  the  nope  of  monieipal  Ipg^nlitirwi  to  impair  I 
the  relaCioM  of  SB  a^  towaids  liis  ovn  GofcnuDeot,  or  to  impair  tbo  [ 
internatMMal  right  of  hk  Govcnrawot,  as  ooe  aaoog  eqoals  to  the  com- 
manitj  of  states,  to  tDtervcBe  with  another  GoTernment  to  secnre  him 


flbaet«  aae,  DecSO,  UB4;  Atf. 

To  tbia,  Mr.  MorgaD,  oo  Janoaiy  12, 1885,  aaswered  by  ^ubmittiog 
the  folloviog  statement : 

"  (1)  *Tbe  protisioiu  of  the  Mexican  matricalatiOD  law.' 

"The  law  referred  to  ooDsisUof  two  decrees  issued  by  PresideDt  Jaa- 
im,  the  first  from  the  city  of  Mexico,  oo  the  16th  of  3Jarcb,  1861,  the 

eood  from  the  city  of  Chibnahoa,  on  the  6th  of  December,  1866.  The 
'  text  and  a  traoslatioo  of  both  decrees  are  annexed  hereto. 

'*  The  second  decree  reforms  the  first  in  several  iiarticnlars,  especially 
permittirj^j  foreifrners,  altfaoajfh  they  have  not  been  registered  aa. 
fif  li,  to  appear  Ijefore  the  tribanals  of  the  country,  notaries,  8sc    Bati 
1 1 '  -iion.H  of  the  first  decree,  in  so  far  as  they  provide  that  foreignera 

[^  •  wish  to  exerciae  rights  as  such  shall  caase  them*elrea  to  bo  ' 

urolled  on  the  register  of  matriculation  and  to  take  out  certificates 
Jiereof,  were  declared  to  remain  in  force.  And  to  the  first  decree  was 
added  a  mo^t  important  clause,  viz,  that  uatricnlation  prcdaoes  no  re- 
troactive effect.  That  is,  if  the  fact  which  gave  rise  to  a  demand  in 
tiebalf  of  a  foreigner  existed  before  he  became  matriculated,  the  foreign  j 
nationality  of  the  claimant  cannot  be  admitted.    •    •    • 

**  (2)  *  Whether  applicable  to  transient  sojoorners,  travelers,  officers, 
and  crew8  of  vessels,  and  the  like,  who  have  no  purpose  or  opportunity 
of  sojourn.' 

**  1  kDow  no  case  where  the  decrees  have  been  invoked  against  cap- 
tains of  vessels.  It  was  not  referred  to  in  the  corres|)Oudence  l>etween 
this  legation  and  thedepartment  for  foreign  affairs  in  the  case  of  Captain 
Mt'tzer  of  the  steamer  NcwIktu,  or  in  the  case  of  Capt.  George  Caleb 
of  the  schooner  Adriana,  with  both  of  which  cases  you  arc  famUiar. 
The  decrees,  how^ever,  are  general  in  their  scope,  and  make  no  excep- 
tions in  favor  of  any  class  of  persons.  They  evidently,  in  the  opinion 
of  tbe  Mexican  Government,  apply  to  travelers  (and  therefore  to  so- 
jonruers).  They  were  invoke<l  by  anticipation,  as  you  will  remember, 
iu  the  case  of  Mr.  and  Mrs,  Thomas  R.  Gartrell.    •     •     • 

**  (3)  *  What  rights  as  a  foreigner  are  cstablishe<l  by  the  fact  of  ma- 
tncnlatjon  f ' 

**None  that  I  am  aware  of  beyond  those  mentioned  in  the  decrees  to 
r  vhich  I  have  referred,  and  the  rights  of  their  respective  Governments 
'ifter  their  aiatriculatioii  to  have  any  inte^ces^^iou  presented  through 
''df|»loniatic  channels. 

♦'  (i)  *  What  rights  are  denied  in  the  event  of  non  matriculation  t ' 

**Thc  right  to  the  official  diplomatic  intervention  of  their  Government 
in  their  behalf  in  case  of  need.  For  instance,  if  a  citizen  of  the  United 
Stiitcs  should  be  arrestL-d  for  any  cause  in  Mexico,  no  diplomatic  inter- 
irention  in  his  behalf  wohUI,  under  the  decrees,  be  adniitted,  if  he  had 
not  previously  matriculated  at  the  foreigooffico.  A  late  example  is  the 
C41SO  of  Thomas  Iv.  Monahan.  At  first  the  objection  that  he  was  not  ma- 
triculated was  not  raisetl ;  Imt  at  last,  when  I  demanded  his  immediato 
trial  or  release,  1  was  informed  that  my  official  diplomatic  imerveution 
conld  not.  l»e  entertained  upon  the  ground  that  he  was  not  matriculated. 


It  is  true  that  Moiiahan  was  subsequently  released.  IIow  be  was  re- 
leased liiis  never  been  olRcijilly  comuiiinieated  to  me.  Ho  informed  me 
tbat  tbe  jiulf^^e  sent  for  bioi  and  said  to  bim  tbat*Mie  bad  been  bonor- 
ably  aeqnitted,"  bnt  tbat  be  btid  bsul  no  trial  of  any  kind.  He  also 
stated  to  me  tbat  to  bis  di.scharge  it  was  added  tbat  should  the  supe- 
rior court  disapprove  of  the  proceedinfjs  of  the  lower  court  be  was  to 
present  himself  before  the  tribunal  again. 

*'(5)  *  Whether  the  Mexiean  law  denies  the  validity  of  any  evidence 
of  alien  status  save  tbat  ivreseuted  by  the  certitieato  of  matriculation. 
If  not— 

"(0)  'What  evidence  of  citizenship  may  be  presented  to  establish  the 
fact  of  alienage!' 

"The  want  of  a  certificate  of  matriculation  has  been  considered  suf- 
ficient to  deny  the  right  of  diplomatic  intervention,  and  therefore  it 
appears  to  me  that  the  decrees,  or  rather  the  action  of  the  autboritiea 
tbereunder,  denies  the  validity  of  any  evidence)  of  alien  status  other 
than  matriculation,  and  that  none  other  would  be  admitted  to  establish 
it.  I  have,  however,  never  had  occasion  to  test  this,  no  ciise  of  the 
kind  bavinij;  ever  occurred.  You  will  have  observed  from  the  text  of 
the  decrees  that  even  a  certiticato  of  matriculation  is  not  available  to 
the  person  in  whose  behalf  it  has  been  issued  for  any  matter  which  oc- 
curreil  anterior  to  the  date  of  the  certificate  of  matriculation.    •     •     • 

*'f7)  *A  list  of  Iho  cases  in  which,  on  proof  of  citizenship  according 
to  the  laws  of  the  United  States,  diplomatic  intervention  has  been  re- 
jected because  of  non-matriculation.^ 

**  There  are  no  such  cases.  The  citizeuship  of  the  parties  in  whose 
belialf  diplonuitic  iuterveutiou  has  been  attempted  has  never  been 
questioned.  The  Mexican  Government,  iu  such  instances,  has  only  con- 
sidered it  necessary  to  deny  diplomatic  intervention  on  the  ground  tbat 
the  party  in  whose  aid  it  was  invoked  had  not  previously  been  matricu- 
bited.     •     •     • 

''The  records  of  this  legation  show  that  since  the  publication  of  the 
Mexican  matriculation  decrees  two  bandied  and  tiftylivecitizeus  of  the 
Uuited  States  have  been  matriculated  at  the  foreign  office,  and  of  these 
one  hundred  and  twenty-four  have  been  matriculate  siuce  the  year  1880. 
This  represents  but  a  fraction  of  our  citizens  who  are,  or  who  have 
been  during  the  period  stated,  in  this  country.  The  decrees  are  munici- 
pal regulations,  and  few  of  oar  countrymen  coming  hero  know  of  their 
existence.     •     •     • 

"  1  have  never  failed,  when  the  opportunity  presented  itself,  of  ex* 
plaining  to  our  fellow  citizens  who  have  called  at  the  legation  the  Mexi- 
can contention  upon  this  subject,  and  to  advise  them,  in  order  to  avoid 
any  possible  difficulty,  to  comply  with  the  requirements  of  the  decrees. 
This  I  have  done,  not  because  I  have  ever  entertained  the  opinion  that 
their  rij:bt  to  the  intervention  of  their  Government  depen<led  upon  a 
compliance  on  their  part  with  the  requiremeuts  of  the  decree  in  ques- 
tion, bat  simply  as  a  means  of  preventing  any  possible  discussion 
thereon. 

*'The  position  in  which  citizens  of  the  United  States  in  Mexico  may 
be  placed  if  the  contention  of  the  Mexican  Government  be  admitted  is  a 
painful  and  a  difficnlt  one.  It  would  be,  under  certain  circiinistances, 
absolutely  impossible  for  them  to  obtain,  in  their  direst  need,  the  diplo- 
matic protection  of  t  heir  Government.  For  instance,  suppose  (as  I  lui\'e 
already  indicated)  one  of  them  wero  to  come  into  the  country  provided 
with  a  passport  from  the  Department  of  State,  and  immediately  upon 
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feto  flnMMC  tiie  frontier  he  were  to  be  taken  pttmrmm  cf  eadcgntoed 
hk  primit  ttar^d  with  tbe  oommissiao  of  aone  oAnae,  or  muMtend 
into  tlie  army ;  tbe  interveDtion  of  this  legation  would  not  be  accepted 
in  his  behalf^  beeaose  be  bad  not  matriealated  at  aforetgner.  For  joa 
wiQ  have  obaerred  that  tbe  question  of  citizenship  is  not  the  one  with 
which  the  Mexican  GoTemmentcoooeras  itself.  It  doea  not  loolt  beyond 
the  fMt  of  natrieolatum,  and  baaea  ita  refhaal  to  admit  diplomatic  in< 
terfcreoee  oo  the  ground  of  um-matrieoUtXHi  alooe.  It  is  tme  that  in 
eertaln  inataiwww  of  impriaoament  aad  impreaamcnt  into  the  amy  thia 
portion  bas  not  been  taken,  bat  In  others  it  baa,  notably  in  tbe  caaea  of 
claims  made  by  citlzeDs  of  tbe  UDited  States,  or  their  heirs,  for  dam- 
ages arising  from  torts  committed  on  them.  *  *  *  It  is  also  trae 
that  iostaaeea  have  oocurreil  wheD,  notvrith&tandlDg  tbe  denial  of  the 
right  of  interrentton,  the  interreotion  has  been  snoeessfoL" 

Mr.  Horgsn  to  Mr.  FreliiighnTwn .  Sec .  of  State,  J  an.  13,  l^BS.    MS8.  DispctiAiM, 
Mex.;  Far.  Bel.,  188&. 

**I  have  to  acknowledge  the  receipt  of  your  No.  962,  of  tbe  12th  ultimo, 
in  reply  to  the  inqairies  of  this  Department  respecting  tbe  matricula- 
tion laws  of  Mexico.  The  Department  has  read  with  interest  your 
careful  review  of  the  subject.  It  appears  that  matriculation  of  foreigners 
eonaists  in  registering  their  names  and  nationality  in  tbe  foreign  office  of 
Hexioo. 

''The  Mexican  Government  contends  that  the  national  character  of 
the  foreigner  is  proved  by  thia  matriculation,  which  entitles  him  to  spe- 
cial privileges  and  obligations,  caUed  the  rights  of  foreigners.  These 
are  (1)  the  right  to  invoke  the  treaties  and  conventions  existing  between 
bis  country  and  Mexico;  (2)  the  right  to  seek  the  protection  of  his  own 
Government. 

"They  further  contend  that  the  want  of  a  certificate  of  matriculation 
will  be  considered  sufficient  to  deny  to  this  Government  the  right  of 
diplomatic  intervention  in  any  case. 

"Against  this  contention  this  Government  protests  as  an  interference 
in  its  relations  to  its  citizens.  The  Government  of  the  United  States 
recognizes  the  right  of  Mexico  to  prescribe  the  reasonable  conditions 
upon  which  foreigners  may  reside  within  her  territory,  and  the  duty  of 
American  citizens  there  to  obey  the  municipal  laws;  but  those  laws 
cannot  disturb  or  affect  tbe  relationship  existing  at  all  times  between 
this  Government  and  one  of  its  citizens.  The  duty  is  always  incumbent 
upon  a  Government  to  exorcise  a  just  and  proper  guardianship  over  its 
citizens,  whether  at  home  or  abroad.  A  municipal  act  of  another  state 
cannot  abridge  this  duty,  nor  is  such  an  act  countenanced  by  the  law 
or  usage  of  nations.  No  country  is  exempted  from  tbe  necessity  of  ex- 
amining into  the  correctness  of  its  own  acts.  A  sovereign  who  departs 
from  the  principles  of  public  law  cannot  find  excuse  therefore  in  his 
own  municipal  code.  This  Government,  being  firmly  convinced  that 
the  position  of  the  Mexican  Government  is  notenable,  cannot  assent 
to  it. 
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*'You  will  so  inform  tlio  minister  for  foreign  tiffairs  in  encb  form  as 
you  may  deem  proper.'' 

Mr.  Frelingbuysen,  Sec  of  Slate,  to  Mr.  Morgao,  Dec.  20,  1884.    MSS.  Inst., 
Mex. ;  For.  Eel.,  18&i. 

*'  There  may  arise  two  difficulties,  as  you  will  readily  uiiderstaud,  in 
tbe  way  of  presenting  this  case  hopefully  to  the  Goverumeut  of  Mexico: 

"First.  That  E maj'not  be  matriculated  as  an  American  citizen. 

If  not  so  registered  Mexico  may,  as  usual,  deny  the  right  of  this  Gov- 
enimeut  to  intervene  diplomatically  in  his  behalf.  Although  our  posi- 
tion on  this  point  is  well  understood  by  Mexico,  and  is  that  a  Mexican 
municipal  law  cannot  abridge  the  right  of  a  foreign  Government  to  pro* 
tect  one  of  its  citizens,  in  case  of  need,  that  Government  frequently  sets 
up  the  plea  of  non-matriculation,  and  thereby  seeks  to  neutralize  the 
duty  of  this  Government  towards  a  citizen. 

"Second.  By  the  terms  of  railroad  grants  in  Mexico,  it  is  believed 
that  officers  and  employes  of  the  roads,  within  Mexican  territory,  are 
declared  amenable  to  the  laws  as  MeJcicanSfHud  are  inhibited  from  plead- 
ing rights  of  alien  protection  and  usage,  even  if  matriculaUd.  Their 
taking  such  service  in  Mexico  is  there  deemed  to  be  a  contract,  a  con- 
dition of  which  is  the  surrender  by  them  of  the  right  to  claim  the  protec- 
tion of  their  own  Government.  I  am  not  prepared  to  admit  that  such  a 
waiver  annuls  the  relation  of  the  citizen  to  his  own  Government,  and  1 
certainly  cannot  think  that  it  extinguishes  the  obligation  of  this  Govern- 
ment to  protect  its  citizens  in  Mexico  in  the  event  of  a  denial  of  justice. 
Giving  the  contract  its  fullest  scope,  it  can  certainly  mean  no  more  than 
that  the  persons  so  bound  are  admitted  to  be  entitled  to  juHlke  in  lieu 
of  the  broader  claim  to  international  justice,  and  in  case  of  a  denial  of 
justice  the  obligation  of  this  Government  to  protect  them  remains  un- 
impaired." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  MorgaD,  May  26, 1885.    MSS.  Inst.,  Mex. 

By  a  note  dated  June  10, 1886,  Mr.  Komero,  minister  from  Mexico,  in- 
formed Mr.  Bayard,  Secretary  of  State,  that"  the  laws  which  prescribed 
the  matriculation  of  foreigners"  have  been  repealed,  "leaving  it  ©i*- 
tional  with  foreigners  residing  in  Mexico  to  request  a  certificate  of  their 
nationality,  which  will  be  issned  to  them  by  the  secretary  of  foreign 
relations." 

MS8.  Notes,  Mox.  Leg. 

•'  I  am  in  receipt  of  a  copy  of  the  law  of  28th  May,  sent  hither  by  the 
United  States  legation  in  !dexico,  and  a  pernsal  of  its  text  confirms  the 
gratifying  impression  conveyed  by  your  note,  that  the  substitution  of  an 
optional  registration  of  foreigners  as  presumptive  evidence  of  their 
status,  in  place  of  compulsory  matriculation  as  the  sole  condition  of 
proving  alien  status  in  Mexico,  and  enjoying  international  rights  per- 
taining tosneh  status,  will  remove  the  grounds  of  comi>laint  which  have 
heretofore  obstructed  the  friendly  consideration  of  international  ques- 
tions by  (he  two  Governments,  \ 
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"1  obsiMvo,  bowever,  that  the  same  section,  the  39tb,  to  wbich  yoa 
refer,  provides  that  'the  definite  proof  of  determinate  nationality  shall 
be  made  before  the  competent  courts  and  by  the  means  established  by 
tbe  hiws  or  trcHties.'  Reserving  the  point  until  it  shall  be  better  under- 
stood, I  may  express  my  confidence  that  nothing  in  Mexican  domestic 
legislation,  or  in  the  judicial  proceedings  thereunder,  will  be  found  cal- 
tmlated  to  impair,  as  the  compulsory  system  of  matriculation  has  here- 
toibie  ai>pearLHl  to  do,  the  reciprocal  right  and  duly  of  a  citizen  of  the 
United  States  in  respect  of  the  national  protection  to  which  he  is  enti- 
tled and  the  alleRiauce  he  owes." 

Mr.  Bayanl,  See.  of  State,  to  Mr.  Romero,  June  10,  18S6.    M8S.  Notes,  Mex. 

For  incidental  iiotice»o£  "oiatrietilation'' see  nupra,  ^  171. 

As  to  lidtitatioQB  upon  foreigners  in  Mexico,  see  C'oD&nlar  Geportfl  oa  Commer- 

cijil  Relaticm»,  IttSy,  No.  31,  688  Jf. 
As  to  Salvadur  matriculation,  see  App.j.  vol.  iii,  $  ITiia. 

IL  NATURALIZATION. 

(1)  PniXCIPI-E8  ANX>  LIMITS  OP. 

f  173. 

The  joint  resolution  of  Congress,  of  July  27,  1868,  affirming  the  right 
of  exi>!itriation,  is  {jiven  nupra,  §  171. 

The  acts  of  Congress  limiting  naturalization  are  in  the  I^evised  Stat- 
utes, sections  2105-2174. 

The  Fourteenth  Aaieodment  to  the  Constitution  of  the  United  States 
does  not  p;ive  a  specilic  enumeration  of  citizens  of  the  United  States. 
It  nieiely  prescribes  that  "  all  persons  born,"  etc.,  "arc  citizens."  The 
object  of  the  amendment  was  not  to  logically  define  citizenship,  but 
to  extend  citizenship  to  certain  classes  whose  citizenship  had  been  pre- 
viously questioned,  and  to  place  all  citizens  under  distinctively  Federal 
protection. 

"  It  can  admit  of  no  doubt  that  the  naturalization  laws  of  the  UDitcd 
States  contemplate  the  residence  in  the  country  of  naturalized  citizens, 
unless  they  shall  go  abroad  in  the  public  service,  or  ibr  temporary  pur- 
poseti.'^ 

Mr,  Webster,  Sec.  of  State,  to  Mr.  Porter,  Aug.  26,  18«.    MSS.  Inst.,  Turkey. 

**  The  12th  section  of  the  act  of  March  3,  1813,  for  the  regulation  of 
seamen  on  board  the  public  and  private  vessels  of  the  United  States, 
provides  'that  no  person  who  shall  arrive  in  the  United  States  from 
and  after  the  time  when  this  act  shall  take  effect,  shall  be  admitted 
to  become  a  citizen  of  the  Unit^Ml  States  who  shall  nut  for  the  continued 
term  of  five  yeai*8  next  preceding  his  admission  as  aforesaid,  hare  re- 
sided within  the  United  States,  without  being  at  any  time  during  the 
said  five  years  out  of  the  United  States.' 

''Under  this  statute  it  was  held  that  any  absence  from  the  United 
Slates,  however  short,  during  the  five  years,  even  the  landing  from  a 
steamboat  in  Canada,  would  prevent  the  applicant  from  obtaining  his 
naturalization.     Such  an  interpretation  of  it  was  deemed  a  hardshiik, 
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and  to  deprive  the  law  of  this  stringent  feature,  the  act  of  June  26, 
184S,  was  passed,  repealing  the  words  'without  being  during  the  said 
five  years  out  of  the  territory  of  the  United  States,'  found  in  the  last 
clanso  of  the  section  above  referred  to. 

"The  law  us  it  now  stands  therefore  requires  that  the  applicant  in 
order  to  be  entitled  to  naturalization  must  have  resided  within  the 
United  States  for  the  continued  term  of  five  years  next  preceding  his 
admission  as  a  citizen.  This  language  wholly  excludes  the  idea  that 
the  person  may  be  allowed  to  go  toauother  country  and  (here  make  his 
domicil  as  long  as  it  may  suit  his  convenience,  and  then  return  to  the 
United  States  and  avail  himself  of  the  time  ho  had  previously  resided 
within  their  territory." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Fay,  Mar.  22, 185G.    MSS.  lasf.,  Switz. 

"Congress  by  repealing,  in  1848,  that  part  of  the  12th  section  of  the 
act  of  March  3,  18Ki,  which  made  it  a  requisite  to  naturalization  that 
the  alien  '  during  the  continued  term  of  five  years  next  preceding  his 
admission,  should  not  have  l)een  at  any  time  out  of  the  territory  of 
the  United  States,' must  be  supposed  to  have  intended  that  nothing 
further  should  be  exacted  than  five  years' residence  in  the  general  legal 
sense."    •    •    • 

"A  person  exceptionally  naturalized  by  reason  of  his  service  as  a  sol- 
dier, upon  proof  of  one  year's  residence,  is  obviously  not  within  the 
protection  of  the  convention  with  the  North  German  Union  unless  he 
has  resided  five  years  within  the  United  States,  but  in  respect  to  the 
question  of  what  constitutes  residence  and  when  it  is  to  bo  deemed  in- 
terrupted, or  when  he  shall  be  regarded  as  having  renounced  his  allegi- 
ance to  the  United  States,  he  is  to  be  judged  in  the  same  manner  as 
other  naturalized  citizens." 

Mr.  Fisb,  Seo.  of  State,  to  Mr.  Bancroft,  Sept.  iiO,  IrJTO.    MSS.  Iiist.,  Pnwsia. 

A  State  court,  being  entitled  to  issue  a  certificate  of  naturalization, 
is  not  within  the  purview  of  the  circular  of  January  10, 1871,  which  pre- 
cribos  that  certificates  of  citizenship  by  State,  municH^al,  or  local  offi- 
Brs  are  to  be  regarded  as  invalid. 

Mr.  Fi«h,  Sec,  of  State,  to  Mr.  Jay,  Mar.  18.  1872.    MSS.  In»t.,  Austria. 

"It  is  apprehended,  however,  that  the  Moorish  Government  may  bo 
mistalcen,  if  it  supposes  that  the  effect  of  the  naturalization  of  the  per- 
son adverted  to,  su]»posing  it  to  having  taken  place,  would  be  to  weaken 
his  liability  for  his  debts  in  Morocco,  even  if  he  should  return  to  that 
country.  lie  might,  in  that  case,  be  prosecuted  for  them  in  thoconsular 
court,  and  this  Government  is  bound  to  presume  that  impartial  justice 
would  there  be  dispensed." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Mathowf,  Oct.23, 1672.    MSS.  lust.,  Barb.  Powcra. 

An  alien  who  has  served  as  a  soldier  can  only  avail  himself  of  the 
privileges  of  section  210C  of  (he  Revised  Statutes  by  personal  applica- 
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tion  to  one  of  the  proper  courts  of  jnstice,  upon  the  dcelanition  and  proof  | 
required  by  the  statute. 

Mr.  BlAine,  Sec.  of  State,  to  Mr.  OTfeill,  Nov.  15,  1881.    M8S.  Dom.  Let. 

The  Government  of  the  United  States  "cauuot  admit  of  qualilied  uat- 
iiralizatiou,  subject  to  the  consent  of  the  country  of  origin,  neither  could 
our  courts,  in  which  the  judicial  power  of  naturalization  is  vested  by 
law,  take  cognizance  of  the  consent  of  a  foreign  Btate  as  a  pr<'ce<lent  to 
uatoralization." 

Mr.  FrwliiigbuyeeD,  Sec.  of  State,  to  Mr.  Cramer,  Out.   10,1883.    M.Ss.  Ihbi,, 
Switz,     See  aupra,  ^  172, 

"When  an  alien  applies  to  be  admitted  to  citizenship  in  this  country, 
having  nndergouo  the  probation,  and  in  all  other  respects  complied  with 
the  laws  on  the  subject  of  naturalization,  and  in  open  court  solemnly 
avows  his  atlegiiince  to  the  TJuited  States,  and  with  the  same  solemnity 
reuonncea  his  allegiance  to  every  other  Government,  and  especially  to 
that  of  the  country  of  his  birth,  and  is  found  to  bo  of  good  moral  char- 
acter, he  is  admitted  to  such  citizenship;  and  is  thenceforth  clothed  aud 
invested  with  the  same  rights  and  privileges  that  pertain  to  native  citi- 
zens of  the  country,  and  entitled  to  the  same  degree  of  i>rotectiou, 
whether  abroad  or  at  home.  This  is  the  condition  of  Mr.  Meyer,  aiid 
this  Government  would  fall  short  of  the  duty  which  it  owes  to  its  citi- 
zens if  it  failed  in  the  .application  of  this  traditional  doctrine  of  tho 
Republic  to  bis  case  in  connection  with  the  present  incident.*' 
Same  to  Sftme,  Jnly  28, 1883 ;  ibid. 

"  Ourexisting  naturalization  laws  also  need  revision.    Those  sectionin 
relating  to  persons  residing  within  the  limits  of  the  United  States  in 
1795  and  1T9S  have  now  only  a  historical  interest.    Section  2172,  rec-j 
ognizing  the  citizenship  of  the  children  of  naturalized  parents,  is  am- 
biguous  in  its  terms  and  partly  obsolete.    There  are  sjjccial  provisions 
of  law  favoring  the  naturalization  of  those  who  serve  in  the  Army  or  1 
in  merchant  vessels,  while  no  similar  privileges  are  granted  those  whoj 
serve  in  tho  Navy  or  the  Marine  Corps. 

»**Aii  uniform  rule  of  naturalization,' sach  as  tho  Constitution  cod-| 
templates,  should,  among  other  things,  clearly  define  the  status  of  per- 
sons born  within  the  United  States  subject  to  a  foreign  power  (section  | 
1!)92)  and  of  minor  children  of  fathers  who  have  declared  tlieir  inten- 
tion to  become  citizens  but  have  failed  to  perlVct  their  naturalization.] 
It  might  be  wise  to  provide  for  a  central  bureau  of  registry,  whor<»fti( 
should  be  filed  authenticated  transcripts  of  evcrj*  record  of  n 
zation  in  the  several  Fedentl  and  St^ite  courts,  and  to  make  pi*. 
also  for  tho  vacation  or  cancellation  of  such  record  in  cases  vrb« 
had  been  practiced  upon  the  court  by  the  applicant  himw 
ho  had  ronotuu.'cd  or  forfeite*!  his  acqnired  citizenRhin.  / 
form  law  in  this  respect  would  jstrengthen  the  hands 
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mi'iit  in  protcctiuj^  its  citizens  abroad,  aiid  would  puvc  (be  way  for  tb© 
conclusion  of  treaties  with  foreign  countries/' 
President  Art linr,  Fourth  Aunual  Message,  1B84. 

"  Questions  concerning  our  citizens  in  Turkey  may  be  affected  by  tbe^ 
I'orte's  nonarqniescerice  in  the  rigbt  of  expatriation  and  by  tUe  impo- 
sition of  rebgious  tests  as  a  condition  of  residence,  in  wbicli  tbis  Gov- 
ernment cannot  concur.  The  United  States  must  bold,  in  tbeir  inter- 
course with  every  i)ower,  that  the  status  of  tbeir  citizeua  is  to  bo  re- 
spected and  equal  civil  pjrivileges  accorded  to  them  without  regard  to 
creed,  and  affected  by  no  coosidcrations  save  those  growing  out  of 
domiciliary  return  to  the  hind  of  original  allegiance,  or  of  unfulfilled 
personal  obligations  which  may  survive,  nnder  municipal  laws,  after  ^ 
such  voluntnrj^  return. 

"The  inadequacy  of  existing  legislation  touching  citizenship  and' 
nalaralization  demands  your  consideration.  While  recognizing  the 
right  of  expatriation,  no  statutory  provision  exists  providing  means  for 
renounciug  citizenship  by  an  American  citizen,  native  born  or  natural- 
ized, nor  for  terminating  and  vacating  an  improper  acquisition  of  citi- 
zenship. Even  a  fraudulent  decree  of  naturalization  cannot  now  be 
canceled.  The  privilege  and  franchise  of  American  citizenship  should 
be  granted  with  care,  and  extended  to  those  only  who  intend  in  good 
faith  to  assume  its  duties  and  res}>onsibi!ities  when  attaining  its  priv- 
ileges and  benefits;  it  shonld  be  withheld  from  those  who  merely  go 
through  the  forms  of  naturalization  with  the  intent  of  escaping  the 
duties  of  their  original  allegiance  without  taking  upon  themselves  those 
of  their  new  status,  or  who  may  acquire  the  rights  of  American  citizen- 
ship for  no  other  than  a  hostile  purpose  toward  their  original  Govern- 
ments. These  evils  have  had  many  flagrant  illustrations.  I  regard 
with  favor  the  suggestion  put  forth  by  one  of  my  predecessors,  that 
provision  be  made  for  a  central  bureau  of  record  of  the  decrees  of  nat- 
uralization granted  by  the  various  courts  throughout  the  United  States 
now  invested  with  that  power.  / 

"The  rights  which  spring  from  domicile  in  the  United  States,  espe- 
cially when  coupled  with  a  declaration  of  intention  to  become  a  citizen, 
are  worthy  of  detinttion  by  statute.  The  stranger  coming  hither  with 
intent  to  remain,  establishing  his  residence  in  onr  midst,  contributing 
to  the  general  welfare,  and  by  his  voluntary  act  declaring  his  purpose 
to  assamo  the  responsibilities  of  citizenship,  thereby  gains  an  inchoate 
status  which  legislation  may  properly  deflno.  The  laws  of  certain 
States  and  Territories  admit  a  domiciled  alien  to  the  local  franchise, 
conferring  on  him  the  rights  of  citizensliip  to  a  degree  which  places 
him  in  the  anomalous  position  of  being  a  citizen  of  a  State  and  yet  not 
of  the  United  States,  within  the  purview  of  Federal  and  international 
law.     It  is  important  within  the  scope  of  national  legislation  to  define 
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lliia  riglit  of  nljeii  domicile  as  distiDgubbed  from  Federal  naturaliza- 
tion." 

President  Ckvelauil,  Firbt  Auunul  Me«§eQge,  1885. 

"In  reply  to  yonr  letter  of  August  31,  1885,  stating  that  you  are  a 
native-born  subject  of  Great  Britain,  tliat  you  came  to  this  country  iu 
1883,  being  then  10  years  old,  and  asluug  wlietber  you  are  not  en- 
titled to  the  full  riglits  of  an  American  citizen  and  to  hold  the  position 
of  deputy  clerk,  I  have  to  say  that  naturalization  is  a  Judicial  act  i)er- 
formed  under  the  statute  by  a  court  of  record  having  a  clerk  and  a  seal. 
The  executive  branch  of  the  Government  cannot  i>rcscribo  the  action 
of  any  court  on  a  given  application,  but  it  may  be  observed  that  it  is 
probable  that  any  judge,  to  whom  you  apply  to  be  naturalized  after 
attaining  full  age  and  having  continuously  resided  iu  the  United  States 
for  five  years,  Tvould  deem  the  provisious  of  section  2167  of  the  Reviae<i 
Statutes  applicable  to  your  case  as  you  now  describe  it." 

Mr.  Ba.TQrd,  Sec.  of  State,  to  Mr.  Stuart,  Sept.  9,  1885.    MSS.  Doui.  Lot. 

"  The  section  before  us  [§  2167,  Rev.  Stat,],  to  which  you  particularly 
allude,  applies,  so  I  hold,  to  an  alien  *who  has  resided  in  the  TJnitetl 
States  three  years  next  preceding  his  arrival  at  the  age  of  twenty-oue 
years,  and  who  has  continued  to  reside  therein  to  the  time  he  may  make 
application  to  bo  admitted  a  citizen  thereof.*  Such  a  person  *  may,  after 
he  arrives  at  the  age  of  twenty  one  years,  and  after  he  hu.s  resided  fivo 
years  within  the  United  States,  be  admitted  a  citizen  of  the  United 
States'  under  the  conditions  afterwards  stated.  The  object  of  lliis 
provision  is  to  enable  a  person  who  has  resided  in  the  United  States 
tive  years,  but  who,  from  the  fact  of  being  a  minor,  has  not  l)een  com* 
petent  to  make  a  declaration,  to  make  his  declaration  at  the  expiration 
of  such  tive  years,  and  be  at  once  naturalized,  provided  that,  at  the 
time  of  his  naturalization,  he  is  of  full  age.  In  sitch  case  his  declara- 
tiou  is  to  be  made  *at  the  time  of  his  admission  to  citizenship,  which  is 
to  be  construed  as  meaning  simultaneously  with  his  naturalization. 

"  It  is  thus  intended  to  ofler  the  franchise  of  naturalization  to  all  per- 
sons, who,  on  arriving  at  full  age,  have  resided  in  the  United  States 
five  years  before  that  period.  And  even  were  the  question  doubtful,  it  is, 
as  you  are  well  aware,  a  familiar  role  that  in  the  construction  of  graotH 
of  franchises,  that  con.struction  is  to  lie  adopted  which  is  most  favorable 
to  the  persons  for  whose  benefit  the  franchise  is  to  be  grnntrd — j*;j  iluhin 
miiitis.^ 

Mr.  Bayard^  Sec.  of  8tat(*.  iu  Mr.  vod  Alvensleben,  Mftr.  15,  l(^.    MSS.  NoIm, 
Germ. 

That  the  power  to  pa«8  naturalization  laws  is  exclusively  in  Congre88, 
see  Chirac  v.  Chirac,  2  Wheat.,  259 ;  U.  S.  v.  Vjllato,  2  DalK,  370 ;  Thur 
low  r.  Massachusetts^o  How.,  ij7;i,  585;  Norris  v.  Uoston,  7  How.,  51vS, 
550 ;  Golden  v.  Trince,  3  Wash.,  314.  Compare  Collet  v.  Collet,  2  Dall., 
294  ;  Dred  Scott  v.  Sand  ford,  ID  How.,  393. 
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There  is  under  the  Coustitution  no  distinctioQ  between  native  and 
natiinilized  citizens. 

Osborn  p.  United  States  Bank,  9  Wheat.,  738. 

The  Daturalization  act  of  April  14,  1802,  did  not  require  the  time  of 
arrival  iu  the  United  States  to  be  proved  by  the  certifieatc  of  the  report 
of  the  alien  to  the  eourt;  other  evidence  thereof  wa.s  adujissibk',  and 
the  decree  of  naturalization  was  not  required  to  notice  the  certitieate. 
The  decree,  being  in  duo  form,  was  conclusive  evidence  of  the  party. 
The  act  of  March  22,  181G,  which  requiied  the  certificate  to  be  recited 
in  the  decree  is  not  an  explanation,  but  an  alteration,  of  the  law  of  1802, 
Spratt  V,  Sprtttt,  4  Pet.,  393. 

A  citizen  of  the  United  States  residing  in  any  State  of  the  Union  is  a 
citizen  of  that  St-ate. 

GivssJcB  v.BoUon.e  Pot., 701. 

"  We  have  in  our  political  system  a  government  of  each  of  the  several 
States  and  a  Goverumout  of  the  United  States.  Each  one  of  these  gov- 
ern meats  is  distinct  from  the  other,  and  has  citizens  of  its  own  who 
owe  it  allegiance,  and  whose  rights,  within  its  jurisdiction,  it  must  pro- 
tect.  The  same  person  may  be  at  the  same  time  a  citizen  of  the  United 
States  and  a  citizen  of  a  State;  btit  his  rights  of  citizenship  under  one 
of  these  governments  will  be  different  from  those  ho  has  under  the 
other." 

Waite,  C.  J. ;  U.  8. ».  Cnul«h»nk,  92  U.  8.,  542. 

The  Government  of  the  United  States,  although  it  is,  within  the 
scope  of  its  powers,  supreme  and  beyond  the  States,  can  neither  grant 
nor  secure  to  its  citizens  rights  or  privileges  which  are  not  expressly  or 
by  implication  placed  under  its  juriwdictiou.  "  AH  that  cannot  be  so 
granted  or  secured  are  left  to  the  exclusive  i>rotection  of  the  States.** 
Ibid. 

In  the  absence  of  proof  that  an  alien  has  become  a  citizen  of  the 
United  States,  his  origiual  status  is  presumed  to  continue. 

Hanenstcin  r.  Lynhain,  100  U.  S.,  483. 

The  mere  right  of  suffrage  given  by  a  State  law  does  not  create  citi- 
zenship. 

U.  8.  r.  Khodea.  1  Abb.  U.  S.,  28, 40. 

**A  person  may  be  a  citizen  of  the  United  Stales,  antl  not  a  citizen  of 
any  particular  State.  This  is  the  condition  of  citizens  residing  in  the 
Di.strict  of  CoUimbia  and  iu  the  Territories  of  the  United  States,  or 
who  have  taken  (jp  a  residence  abroad,  and  others  that  nngJil  Iu*  men 
tioned.  A  lixed  and  |)ermauent  residence  or  dotuicil  in  a  Si  si  re  is  esKcn- 
tial  to  the  character  of  citlzeushM)  that  will  bring  the  case  within  the 
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jurisdiction  of  tlie  Federal  courts,  as  will  apiwar  froui  tUe  cases  already 
referred  to." 

Nelsod,  J. ;  Proulisa  v.  Dronnan,  2  Blutch.,  104, 165. 

The  expression  "Armies  of  the  Uuited  States,^'  as  used  in  the  acts  of 
Congress  with  respect  to  naturalization,  and  particularly  section  20  of 
the  act  of  1802  (12  Stat.  L.,  597;  Eev.  Stat.,  §  21CG),  does  not  iucludo 
marines  or  sailors. 

IJailey  in  re,  2  Sawyer,  200. 

But  in  Stowtirt. »»  fT,  7  RobiBs.  (N.  Y.),636,  it  was  aaiil  byMcCunn,  J. :  ♦*  Where 
a  person  nmking  application  to  be  natoralized  furaialies  proof  of  good 
moral  character,  of  one  year's  residence  witbiu  tlie  Unit<?d  Slates,  and  that 
be  is  of  the  age  of  twenty- one  years  and  upward,  and  libowB  tbat  lie  wua 
regularly  euliated  in  the  United  Statea  Navy,  where  he  acrvod  as  on  enlisted 
man,  and  that  he  haa  been  honorably  dificbarged  from  the  eervlce;  these 
facta  bring  bis  case  within  the  provision  of  eoction  21  of  the  act  of  Con- 
gress approved  July  17, 1862  {Rev,  Stat.,  $  2106),  so  nato  entitle  him  to  nat- 
uralization by  virtue  of  that  statute.  The  word  armi^  as  used  in  that  act 
is  nomen  gmerttUtfimum^  applying  to  both  land  and  naval  forcM." 

Naturalization  signifies  the  act  of  adopting  a  foreigner  and  clothing 
him  with  the  privileges  of  a  native  citizen  or  suhject. 

y  Op.,  356,  Black,  1859. 

A  person  disfranchised  as  a  citizen  by  conviction  for  crime  under  the 
laws  of  the  Uuited  States  can  be  restored  to  his  rights  as  such  by  a  free 
and  full  pardon  from  the  President,  and  such  pardon  may  be  granted, 
after  he  has  suffered  the  other  penalties  incident  to  his  conviction,  as 
well  as  before. 

9  Op.,  478,  Black,  X8dO. 

The  United  States  may,  by  laws,  fix  or  declare  the  conditions  of  citi- 
zenship within  their  territorial  jurisdiction,  and  may  confer  the  rights 
of  citizenship  everywhere  upon  persons  who  are  not  rightfully  subject 
to  the  authority  of  any  foreign  Governuicut  j  but  they  cannot,  by  uodor> 
taking  to  confer  the  rights  of  citizenship  upon  the  subjects  of  a  foreign 
nation,  who  have  not  come  within  their  territory,  interfere  with  the  ju3t 
rights  of  such  nation  to  the  government  and  control  of  its  own  subjects, 

KJ  Op.,  80,  Hoar,  18G9. 

Where  the  subject  is  not  regulated  by  treaty,  no  distinction  can  be 
made,  with  respect  to  protection  abroad,  between  naturalized  and  na- 
tive-born  citizen.s  of  the  United  States.  The  domiciliation  of  a  natural- 
ized citizen  of  the  United  States  in  his  native  country  would  not  of 
itself  ileprive  him  of  his  right  to  the  protection  of  this  Government. 
14  Op.,  iZu:.,  Williams,  1873. 

For  dlNCQMiou  of  the  naturalization  lawH  of  the  United  State«,  see  1  Pblll.  Int. 
Law  (3U  i?d.)»  451 J  Lawrence  com.  snr  droit  Int.;  3  Wheat.,  183 JT- 

The  question  of  Chinese  cilizouwljip  is  discussed  in  some  detail  by 
Calvo,  droit  int.  ('Jd  ed.),  vol.  2,  09,  70.    This  learned  author,  howev^er, 
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rests  on  the  assumption  tUat  ilio  fourteeulU  {uncudiueut  to  the  Coustitu- 
tion  excepts  from  the  general  cate*:ory  of  citizens  by  birth  only  chihlren 
of  auibassailors,  and  hence  does  not  oxoept  children  of  Chinese.  The 
hinf?im{je  of  the  amendment  is  that  **all  persons  born  or  naturalized  in 
the  Tnited  States,  and  Hubjcct  to  the  junHdkimi  thereof^  are  citizens  of 
the  Ignited  States,"  &c.  If  Chinese^  when  born  in  the  United  States, 
are  not^  in  the  sense  of  this  amendment,  "subject  to  tlie  jniisdiction 
thereof,"  they  are  not  citizens  by  force  of  the  amemluM'iit.  It  has,  how- 
ever, been  judicially  held  that  a  child  born  in  the  United  States  to 
Chinese  parents  is  a  citizen  of  the  United  States.  Look  Tin  Sinjij  in  re, 
10  Sawj-er,  :ti>3.  Calvo,  droit  int.  (^d  ed.),  vol.  tl,  70,  also  notices  that 
the  terms  of  naturalization  in  the  United  States  are  more  rigorous  than 
they  are  in  the  [irincipal  countries  of  Europe;  the  United  States  stat- 
utes require,  not  merely  nu  oath  of  allegiance,  but  the  renunciation  of 
all  other  allegiances,  and  especially  to  the  sovereign  of  l)irth.  As  to 
Chinese,  see  t^irthcr  infra,  §  107;  supra,  §  144. 

(2)  PROCESa  AND  FRQOr. 

§  174. 

**  The  recitals  of  the  certificate  of  naturalization,  a  copy  of  which  ac- 
compauies  your  dispatch,  on  this  point  are:  'That  he  resided  in  the 
United  States  three  years  next  preceding  Ids  arriving  at  the  age  of 
twenty-ono  years,  and  has  continued  to  reside  therein  to  this  time;  and 
that  he  has  resided  within  this  State  for  one  year  preceding  this  date, 
and  that  he  is  twenty-ono  years  of  age,  and  that  he  has  resided  tive 
years  within  the  United  States,  including  the  three  years  of  his  mi- 
nority.' 

'*  I  am  of  opinion  that  these  conditions  amount  to  a  fulfillment  of 

the  requirements  of  the  law  in  the  class  of  cases  to  which  that  of  K 

belongs.  Statutes  enlarging  or  conferring  personal  rights  are  to  be 
construed  liberally,  in  contradistinctiitn  to  those  which  abridge  or  take 
away  such  rights.  This  liberal  rule  of  judicial  interpretation,  in  har- 
mony as  it  is  with  our  system  of  Government,  has  been,  so  far  as  I  am 
aware,  uniformly  respected  and  followed  by  the  executive  branch  of 
the  Government." 

Mr.  Fieh,  Sec.  of  State,  Ut  Mr.  Davis,  Deo.  20,  1875;  MS8.  Inst.,  Oerm. 

As  to  provisions  in  respect  to  taking  oath  to  support  the  Constitution 
of  the  United  States  and  abjuring  foreign  allegiance,  see  Rev.  Stat.,  sec- 
tion 2105,  snbd.  li;  as  to  making  pnx^fof  five  j-earsMesidence  in  the 
United  States  and  one  year  in  a  State  or  Territory,  and  of  gocKl  moral 
character,  etc.,  ibi(f.,  subd.  3;  and  as  to  renouncing  any  title  of  nobility, 
ibid,,  subd.  4. 

That  declaration  of  intention  was  not  required,  but  certain  subf<titnte 
evidence  might  be  accepted,  from  persons  who  resided  here  between 
June,  1708,  and  June,  1812,  see  liev.  Stat.,  section  21(»r>,  subd.  G;  and  so 
of  aliens  honorably  discharged  from  the  military  service,  section  216l>| 
or  from  minor  residents,  section  21C7. 

The  declaration  of  intention  to  become  a  citizen  of  the  United  States, 
required  by  Rev.  Stat.,  section  2165,  may  be  made  by  au  alien  before  the 
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clerk  of  any  of  the  courts  named  iu  said  section,  and  all  such  declara- 
tions heretofore  made  before  any  such  clerk  are  hereby  declared  as  legal 
and  valid  as  if  made  before  one  of  the  courts  named  in  said  section. 

Act  of  Jan.  25,  1876,  c.  4, 19  Stat.  L.,  2. 

"A  Yessel  is  not  entitled  to  be  documented  as  a  vessel  of  the  United 
States,  or,  if  so  documented,  to  the  benefits  thereof,  if  owntMl,  in  whole 
or  in  !i)art,  by  any  person  naturalized  in  the  United  States  and  residing 
for  more  than  one  year  in  the  country  from  which  ho  originated,  or  for 
more  than  two  years  in  any  foreifrn  country,  unless  in  the  capacity  of  a 
consul  or  other  public  agent  of  the  CJuited  States/' 

Treasury  Regulations,  1884,  p.  5;  Rev.  Stat.,  5  41S4,    See  infra,  ^  468 jf. 

The  burden  of  proving  naturalization  is  on  a  party  setting  up  the  citi- 
zenship of  a  person  who,  bom  abroad,  removed  to  and  died  in  the  United 
States. 

Hauenstein  v.  Lynham,  100  U.  S.,  483. 

A  court  of  record  without  a  clerk  or  prothonotary,  or  other  recording 
oflScer  distinct  from  the  judge  of  such  court,  is  not  competent  to  receive 
an  abends  prehmimiry  declaration  of  his  intention  to  become  naturalized. 
Ex  parte  Cregg,  2  Cnrtia,  98;  3  Li  v.  L.  Mag.,  141;  7  L.  Eep'r,  N.  8.,  491. 

Under  Kev.  Stat.,  section  2105,  allowing  naturalization  before  **any 
court  of  any  of  the  States  having  common  law  jurisdiction  and  a  seal  and 
a  clerk,"  it  is  not  necessary  that  the  court  should  have  full  and  complete 
common  law  jurisdiction.  If  a  court  may  exercise  any  part  of  common 
law  jurisdiction,  that  is  enough,  (8  Mete.,  lC8j  2  Curt.,  98;  60  N.  H., 
245;  39  Car.,  98;  3  Pet.,  433,  440.)  The  city  court  of  Yonkers,  N.  Y., 
can  naturalize. 

U.  8.  V,  Power.  14  Blatcb.,  2«5. 

Evidence  of  conviction  of  crime  more  than  five  years  before  applica- 
tion for  naturalization,  but  after  the  arrival  of  the  applicant  at  this 
country,  will  bar  naturalization. 

Spencer  in  re,  5  Sawy.,  195. 

In  McCoppin^s  case  (5  Sawyer,  630)  the  following  opinion  was  given 
by  Mr.  Justice  Field  : 

"  This  is  an  application  on  the  part  of  Mr.  McCoppin  to  this  court 
't^>  reuaturalize  him  if,  in  it^  judgment,  his  former  naturalization  is  de- 
fective or  open  to  qucation.' 

**  It  appears  that  on  the  12th  of  December,  1864,  the  applicant  was 
admitted  as  a  citizen  by  the  district  court  of  the  United  States  for  this 
district.  The  record  of  the  proceeding  recites  that  the  applicant  at  the 
time  made  a  declaration  of  his  intention  to  become  a  citizen,  and  prove<l 
by  the  oaths  of  P.  D.  Cannavan  and  Laiayctte  Maynard,  citizens  of  the 
United  States,  his  residence  within  the  United  States  for  tbe  previou.stive 
years,  and  for  the  three  years  next  preceding  his  arrival  at  the  age  of 
twenty-one  years,  and  his  residence  in  Calilbrnia  for  one  year,  and  that 
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during  ihut  time  lie  bad  behaved  as  ii  mau  of  good  moral  character,  at- 
tached to  the  principles  of  the  Constitution  of  the  United  States,  and 
well  disposed  to  the  good  order  and  happiness  of  the  same,  and  that  he 
took  the  customary  oath  to  support  the  Constitntion  and  renounce  all 
allegiance  and  fidelity  to  every  foreign  power. 

"The  applicant  states  that  ho  was  boru  in  Irelaud  on  the  4th  of  July, 
1834,  and  at  the  tiuie  he  made  his  application  to  be  admitted  as  a  citi- 
zen he  was  under  the  imprcsmoii  that  he  had  arrived  iu  the  United 
States  in  1852;  but  in  this  respect  he  is  now  satisfietl  he  was  mis- 
taken, and  that  ho  arrived  iu  1853 ;  that  his  father  arrived  at  the  same 
time  and  afterwards  became  a  citizen;  that  he  himself  declared  his  in- 
tention to  become  a  citizen  in  the  court  of  common  pleas,  for  the  city 
aud  county  of  Kew  York,  on  the  18th  of  June,  1857,  and  produces  a 
certifled  copy  of  the  declaration;  that  sabseqiteotly  he  was  advised,  and 
for  some  years  believed,  that  he  was  entitled  to  citizenship  by  reason 
of  his  nonage  at  the  time  of  his  arrival  iu  the  United  States  and  the 
subsequent  naturalization  of  his  father;  and  that  when  informed  of  his 
error  iu  this  particular,  he  made  formal  application  for  admission  to 
the  district  court. 

"The  applicatiou  iu  this  ca«e  is  an  unusual  one,  but,  under  the  cir- 
cumstances, a  very  i>roper  one,  though  we  think  if  tbe  district  court 
were  in  season,  that  it  might  with  more  propriety  have  been  made  to 
that  court. 

**  The  applicant  is  the  mayor  of  the  city  of  San  Francisco,  and  his  citi- 
zenship is,  therefore,  a  matter  of  public  interest.  The  law  implies  that 
the  otlicers  of  the  municipality  are  citizens  of  the  United  States,  aud  it 
was  cei'taiuly  under  the  belief  that  the  applicant  was  a  citizen,  that  be 
received  the  suffrages  of  tbe  people  of  the  city,  and  was  installed  into 
office.  If,  therefore,  the  proceeding  by  which  he  claims  his  citizenship 
is  invalid  or  open  to  question,  it  is  quite  natural  that  he  should  desire 
that  a  new  proceeding  may  be  taken  to  establish  his  citizenship  beyond 
a  doubt.  Xo  such  proceeding,  however,  is  necessary'.  The  record  of 
naturalization  in  his  case  is  jjerfect  and  the  judgment  valid.  Its  va- 
lidity and  ef!lciicy  are  in  no  respect  imi)aired  by  the  inaccurate  state- 
ment iu  the  recitals  respecting  the  three  years'  residence  in  the  United 
States  of  the  applicant  previous  to  his  attaining  the  age  of  twenty -one. 
The  recitals  constitute  no  part  of  the  judgment,  and  whether  correct  or 
otherwise,  is  immaterial.  The  court  was  satisfled  at  the  time  of  the  suf- 
ficiency of  the  evidence  presented  to  justify  the  admission  of  the  appli- 
cant and  pronounced  its  judgment  accordingly. 

"  Undoubtedly  the  court  might,  in  a  proper  case,  set  aside  its  J  udgment 
admitting  a  party  to  citizenship,  if  the  party  was  not  at  the  time  enti- 
th^d  to  admission  and  the  court  bad  reason  to  believe  that  it  had  been 
intentionally  deceived.  But  in  this  cose  there  is  no  ground  to  suppose 
any  deception  was  intended,  or  for  any  imputation  upon  the  motives  of 
the  applicant,     flo  was  at  the  time  entitled  to  bo  admitted  as  a  citizen 
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on  other  grounds,  lie  bud  deelai'ed  Lin  iuteutloD  to  become  a  citizen  iu 
one  of  I  he  courts  of  record  in  the  city  of  New  York  seven  years  before, 
and  had  resided  in  the  United  States  for  five  yeara.  This  latter  fact 
was  estxibHshed  at  the  time  before  the  district  court  and  is  stated  in 
the  record.  Upon  these  facts  nod  the  other  matters  as  to  character  and 
attachment  to  the  principles  of  the  Constitution,  proved  by  the  witnesses 
present,  he  conhl  have  been  as  readily  admitted  as  upon  the  gronnds 
stated." 


(:i)  Jl'uomknt  op,  cannot  be  impkached  collaterally,   nuT  ik  Kiuunri.Kxr 

MAY  BE   RErUDIATED   BY   GOVKHNMENT. 

k  174a. 

When  a  naturalization  certificate  shows  error  on  its  face,  and  when, 
on  applying  to  the  clerk  of  the  court  granting  it,  it  appears  to  have  been 
granted  erroneously,  it  will  be  treated  as  a  nullity  by  the  Department. 
Mr.  Many,  8ec.  of  State, to  Mr.  Vrooin,  May  23,  1854.     MSS.  lust.,  Prussia. 

♦*  Cautious  scrutiny  is  enjoine<l  in  such  cases,  because  evidence  has 
been  accumulating  in  this  Department  for  some  years  that  many  aliens 
seek  naturalization  in  the  United  States  without  any  design  of  subject- 
ing themselves  by  permanent  residence  to  the  duties  and  burdens  of 
citizenship,  and  solely  for  the  purpose  of  returning  to  their  native  coun- 
try and  fixing  their  domicil  and  pursuing  business  tlierein,  relying  on 
such  naturalization  to  evade  the  obligations  of  citizenship  to  the  coun 
try  of  their  native  allegiance  and  actual  habitation.  To  allow  such  pro- 
tensions  would  be  to  tolerate  a  fraud  upon  both  ihe  Governments,  en- 
abling a  man  to  enjoy  the  advantages  of  two  nationalities  and  to  escajMs 
the  duties  and  burdens  of  each.'' 

Mr.  1- i:^h,  Si;f.  of  Stato,  to  Mr.  Motley,  Uct.  14,  1«G9.     MS8.  Inst.,  Or.  Hrlt, 

*'The  record  of  naturaliza^ou  ought  certainly  to  be  received  a,s prima 
facie  evidence  of  the  facts  which  it  recites.  It  is  not,  however,  conclu- 
sive. Upon  this  point  I  give,  for  your  information  and  guidance,  the 
following  extract  from  the  opinion  of  the  Attorney -General,  under  date 
of  January  2J,  1871,  upon  the  case  of  a  naturalized  citizen  of  German 
birth,  submitted  to  this  Department  by  our  minister  to  Berlin: 

"'lie  was  naturalized  in  the  United  States  district  court  for  Con* 
necticut  on  the  27th  day  of  March,  18C0.  The  record  recitis  that  he 
had  resided  constantly  in  the  United  States  for  more  than  five  ycan»* 
If  this  recitation  were  conclusive,  his  right  to  protection  under  tbe 
treaty  would  be  established.  The  rccortl  establishes  the  general  fact 
of  his  naturalization  and  of  his  right  to  be  recoguize<l  here  as  an  A7t»« 
ican  citizen  in  all  domestic  transactions.  But  recitations  in  IhM  n 
of  matters  of  fact  are  binding  only  upon  parties  tn  tlie  pi 
their  privies.  The  Government  of  the  Uniteil  st  ir.s  w.. 
stands  In  privity  with  no  party,  to  these  pm 
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ihii  power  of  Mr.  Stern  by  enoueous  recitations  in  expaite  proceedings 
to  conclude  the  Government  as  to  matters  of  fact. 

"'The  record  also  recites  that  be  had  enlisted  io  the  Army  of  the 
Uuited  States  in  18G5,  and  had  been  honorably  discliarged  the  same 
year.  This  fact  hag  no  bearing  upon  the  matter  in  hand,  because  nat- 
uralization, nuleSvS  accompanied  by  a  five-years'  residence  in  the  adopted 
country,  confers  no  rights  under  the  treaty. 

"'Hence  1  am  of  opinion  that  Mr.  Stern,  though  regidarly  natural- 
ized in  the  United  States,  not  havirg  had  an  uninterrapted  residence 
of  five  years  here,  is  not  entitled  to  the  immnnities  guaranteed  by  the 
treaty  with  North  Germany  of  1868.' 

"I  have  only  to  add  that  in  the  case  to  wliich  the  above  extract  re- 
lates the  evidence  impeaching  the  recitals  in  the  record  of  naturaliza- 
tion was  derived  by  Mr.  Bancroft  from  the  deJiberate  admissions  of  the 
party  himself,  corroborated  by  the  statements  of  others  cognizant  of 
fact.'» 

Mr.  Fl8b,  Sec.  of  State,  to  Mr.  Wing,  Apr,  6,  1871.    JISS.  IdhI.,  Ecuaaor. 

"  It  is  deemed  important  to  call  your  attention  to  the  laws  and  foreign 
office  regulations  of  the  Mexican  Oovernment  in  regard  to  the  matricu- 
lation, so-called,  of  foreigners  in  that  country,  whieli  eaunot  be  aequi- 
esced  in  by  thi.s  Governmout,  It  seems  that  a  di.stiiiction  is  made 
between  native  and  naturalized  citizens  of  the  country  who  may  seek 
matriculation.  The  passport,  say  of  this  Department,  is  respected  when 
issued  to  those  born  here^  but  the  Mexican  Government  assumes  the 
right  t^>  iij(iuireintotheaulhenticityof  certificates  issued  to  naturalized 
citizens  of  the  United  States,  and,  therefore,  will  not  respect  the  pass- 
ports of  this  Department  issued  to  such  citizens.  In  this  that  Govern- 
ment may  bo  regarded  as  showing  a  want  of  comity,  at  least,  which  was 
not  to  have  been  expected.  It  is  possible,  however,  that  the  distrnst 
shown  as  to  our  certificates  of  naturalization  may  have  sprung  from  an 
impression  that  they  are  carelessly  issued  without  due  regard  to  the 
facts  stated  on  their  face.  This  distrust  is  believed  to  be  quite  un- 
founded, and  to  have  very  few  instances  in  its  support,  and  those  mainly 
arising  from  such  accidents  as  are  inseparable  under  the  best  system 
from  the  multiplicity  of  naturalization  cases. 

"A  naturalization  of  a  foreigner  in  the  United  States  is  the  solemn 
act  of  a  court  of  record.  As  such,  no  foreign  Government  can  rightfully 
question  its  sufficiency  or  inquire  into  the  facts  upon  which  it  may  have 
been  based.  A  copy  of  the  regulations  of  this  Department  in  regard  to 
passports  is  herewith  transmitted.  It  will  be  seen  from  them  that  the 
greatest  care  is  taken  to  prevent  imposition  by  persons  asking  for  i)a.ss. 
ports  as  citizens.  In  the  case  of  naturalized  citizens,  the  presentation 
of  the  certificate  of  naturalization  is  required.  The  passport  on  its  face 
does  not  make  any  distinction  between  native  and  naturalized  citizens, 
and  it  is  conc-eived  that  no  foreign  Government  can  without  discourtesy, 
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at  least,  to  the  head  of  this  Department,  attempt  to  make  such  a  dis- 

tiDction. 

"  You  will  ooDsequently  address  a  remoustrance  and  protest  upon  this 
subject  to  the  Mexican  minister  for  foreign  affairs. 

"  It  may  be  said  further  that  the  law  and  regulations  adverted  to  seem 
to  ignore  the  fact  as  to  the  large  number  of  persons  in  the  United  States 
who  were  uatnralized  by  the  treaty  of  Gnadalupe-Hidalgo.  This  Gov- 
ernment has  no  disposition  to  assert  rights  of  citizenship  for  any  who 
may  not  lawfully  be  entitled  to  them.  It  cannot,  however,  allow  any 
foreign  Government  to  sit  in  judgment  upon  that  question." 

Mr.  Fish,  Soc.  of  State,  to  Mr,  N«l80D,  Ffc)b.  13,  la7-2.    MSS.  Inst.,  Mexico;  For. 
BaI.,  1672.    As  to  matriculation  see  faitlierj  tupra^  $  172a. 

Prosecutions  may  be  directed  for  perjury  against  parties  making  false 
oath  to  naturalization  papers. 

Mr.  FUb,  Sec.  of  Stale,  to  Mr.  Williams,  Nov.  lt>,  1872.    MSS.  Dom.  Let. 

"I  have  again  to  call  the  attention  of  Congress  to  the  unsatisfactory 

condition  of  the  existing  laws  with  reference  to  expatriation  and  the 
election  of  nationality.  Formerly,  amid  conflicting  opinions  and  decis- 
ions it  was  difficult'  to  exactly  determine  how  far  the  doctrine  of  per- 
petual allegiance  was  applicable  to  citizen.?  of  the  United  States.  Con- 
gress by  the  act  of  the  "27t\i  of  Jul^',  1S68,  asserted  the  abstract  right 
of  expatriation  as  a  fundamental  principle  of  this  Government.  Kot- 
withstanding  such  assertion,  and  the  necessity  of  frequent  application 
of  the  principle,  no  legislatioti  has  been  had  defining  what  acts  or 
formalities  shall  work  expatriation,  or  when  a  citizen  shall  be  deemed 
to  have  renounced  or  to  have  lost  his  citizenship.  The  importance  of 
such  detiuition  is  obviotis,  Tiie  representatives  of  the  United  States  in 
foreign  countries  are  continually  called  upon  to  lend  their  aid  and  the 
protection  of  the  United  States  to  persons  concerning  the  good  faith  or 
the  reality  of  whose  citizenship  there  is  at  least  great  (juestion.  In 
some  cases  the  provisions  of  the  treaties  furnish  some  guide;  in  others 
it  seems  left  to  the  person  claiming  tlie  benefits  of  citizensbipf  while 
living  in  a  foreign  country,  contributing  in  no  manner  to  the  perform- 
ance of  the  duties  of  a  citizen  of  the  United  States,  and  without  inten- 
tion at  any  time  to  return  and  undertake  those  duties,  to  use  the  claims 
to  citizenship  of  the  United  States  simply  as  a  shield  from  the  per- 
formance of  the  obligations  of  a  citizen  elsewhere.  •  •  •  Fre4|uent 
instances  are  brought  to  the  attention  of  the  Government  of  illegal  and 
fraudulent  naturalization,  and  of  the  unauthorized  use  of  certificates 
thus  improperly  obtained.  In  some  cases  the  fraudulent  character  of 
the  naturalization  has  appeare*!  upon  the  face  of  the  certificate  itself; 
in  others,  examination  discloses  that  the  holder  had  not  complied  with 
the  law  J  and  in  others,  certificates  have  been  obtained  where  the  i»er- 
sons  holding  them  not  only  were  not  entitled  to  be  naturalized,  but  had 
not  even  been  within  the  United  States  at  the  time  of  the  pretended 
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naturalization.  lustaaces  of  eiich  of  these  classes  of  fmud  are  discov- 
ered at  our  legations,  where  the  certificates  of  naturalization  are  pre- 
sented, either  for  the  purpose  of  obtaioiug  passports  or  in  demanding 
the  protection  of  the  legation.  When  the  fraud  is  apparent  ou  the  face 
of  such  certificates  they  are  taken  up  by  the  representatives  of  the 
Government  and  forwarded  to  the  Department  of  State.  But  even  then 
the  record  of  the  court  iu  which  the  fraudulent  naturalization  occurred 
remains,  and  duplicate  certilieates  are  readily  obtainable.  Upon  the 
presentation  of  these  for  the  issue  of  iKissports,  or  in  demanding  pro- 
jtectiou  of  the  Governmeut,  the  fraud  sometimes  escapes  notice,  and 
reuch  certificates  are  not  infrequently  used  in  transactions  of  business 
to  the  deception  and  iujuiry  of  innocent  parties.  Without  placing  any 
additional  obstacles  in  the  way  of  the  obtainment  of  citizenship  by  the 
worthy  and  well  inteutioned  foreigner  who  comes  in  good  ftiith  to  cast 
his  lot  with  ours,  I  earnestly  recommend  further  legislation  to  puuisU 
fraudulent  naturalization  and  to  secure  the  ready  cancellation  of  the 
record  of  every  naturalization  made  in  fraud." 
Froeident  Grant,  Sisth  Anaual  Mcwago,  1874. 

*'  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  31at 
ultimo,  inclosing — 8uh  petitione  remisshnis — the  certificates  of  naturali- 
zation as  citizens  of  the  United  States  of  Jacob  Kastellun  and  Herman 
Kastellan,  former  subjects  of  Prussia. 

''The  certificates  bear  dates, respectively,  the  12th  of  January  and  the 
l^tU  of  February,  1871,  and  your  note  conveys  the  information  that  in 
the  same  year,  1871,  the  Messrs.  Kastellan  returned  to  Prussia,  and  set- 
tled at  Koshmin,  in  the  province  of  Posen,  their  native  place. 

'*It  a])pears,  also,  that  after  the  return  of  the  brothers  Kastellan  to 
Koshniin  certain  inqoiries  were  instituted  by  the  local  authorities  of 
that  place  in  relation  to  their  citizenship,  and  that  in  rcsi>onso  to  the 
inquiries  Jacob  Kastellan  stated  that  ho  received  his  discharge  as  a 
Prussian  citizen  from  the  Government  of  Posen  in  1800,  and  left  for  the 
_United  States  in  the  month  of  May  of  that  year;  that  Ilerman  declared 
iat  he  received  his  discharge  from  the  same  nulhority  in  18G7,  and  that 
he  left  for  the  United  States  in  the  &ame  year;  and  you  further  state 
that  official  inquiry  made  at  the  Government  of  Posen  verified  the  cor- 
rectness of  these  statements  as  to  the  date  of  the  respective  discharges, 
Jacob  Kastellan  liaving,  as  it  is  alleged,  received  his  on  the  20th  of 
February,  ISGO,  and  that  of  Herman  having  been  granted  on  the  OtU  of 
May,  1807. 

"These  subsequent  statements  and  fax^ts  appearing  to  be  incompati- 
ble with  the  declaration  of  the  certificates  to  the  eflect  that  each  of  the 
parties  in  question  had  resided  in  the  United  States  five  years  previous 
to  his  naturalization,  you  desire  to  be  informed,  first,  whether  the  certifi- 
cates are  valid  before  the  laws  of  the  I'nitcd   States,  and,  second, 
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wbctber  oo  the  strengtli  of  these  docaments  Jacob  and  Heriuan  Kaa 
telliiu  are  recognized  by  this  Government  as  American  citizens. 

''These  inquiries  iriroh'e  a  question  of  the  gravest  judicial  character 
The  two  papers  which  I  had  the  honor  to  receive  with  your  note  art 
eertitieates  of  regular  decrees  purporting  to  have  been  rendered  hy 
courts  of  general  jurisdiction,  and  are  accompanied  with  the  ordioarj 
evitleni'e  recognized  by  the  hiws  of  the  United  States  as  attesting  thi 
genuineness  of  ttoleum  documents  emanating  from  such  tribunals;  theji 
are  received  as  verities  in  all  other  courts  of  the  United  States  and  o 
the  several  States,  and  accepted  with  like  credit  by  the  execntivi 
brancli  of  the  Government. 

^'  It  appears,  moreover,  that  these  certificates  expressly  state  that  thi 
fuct  of  the  rtMjtiired  previous  residence  was  proved  to  the  satisfactioii 
of  the  cnutl,  and  it  will  be  renienibered  that  the  law  requires  proof  t^ 
be  furnished  iti  such  cases  by  the  oath  of  the  party  and  other  swori 
testiuHuiy  in  corroboration  thereof. 

"What  the  precise  evidence  submitted  iti  the  case  under  considera 
tion  U)uy  have  been  this  Department  is  not  informed,  but  the  presamp 
tion  of  correctness  and  regularity  which  obtains  in  relation  to  proceed 
iugs  in  judicial  tribunals,  under  the  laws  of  the  United  States,  is  equal!; 
applicable  to  naturalization  proceedings,  and  applies  to  them  with  ful 
force. 

'*  By  the  decree,  therefore,  of  u  competent  conrt,  after  a  hearing  upoH 
Rworn  testimony  and  with  the  parties  before  the  court,  it  has  been  ad 
judged  that  these  applicants  for  citizenship  had  complied  with  the  law 
as  to  residence  and  otherwise,  and  that  they  were  legally  admitted  U 
citijieuship. 

"Such  an  ailjudicatiou  aifects  the  rights  and  properly  of  iiidividuali 
and  their  cliildren,  and  may  seriously  affect  a  change  in  the  rigbta  oi 
interest  of  third  parties. 

"To  assume  to  question  the  legality  or  binding  force  of  such  a  decnn 
upon  statements  afterward  made  by  tbe  parties  or  obtained  from  othei 
sources  would  practically  amount  to  the  annulling  of  such  decree  affect 
ing  all  these  flasses  of  persons,  h[»ou  statements  not  under  oath,  takei 
ex  parte  J  and  without  a  hearing  on  the  question. 

"If  the  political  department  of  the  Government  may,  from  time  U 
time,  pass  upon  such  questions  according  to  the  apparent  credibility  o 
the  particular  evidence  offered  to  impeach  the  decree,  or  the  varyiuj 
statement  of  an  interested  party,  no  uniformity  of  decision  or  secnrit; 
for  acquired  rights  coukl  exist. 

"In  view  of  all  these  considerations,  1  have  the  honor  to  inform  yoi 
that  under  the  circumstances,  and  in  the  case  you  state,  certificates  o 
naturalization,  v;dtd  on  their  face  and  founded  on  the  decree  of  a  com 
petent  eourt,  cannot  lM*quesliitriedexce]>t  through  judicial  ]»roceediugi 
instilided  for  (he  purjiose,  or  in  which  the  correctness  of  the  facts  foi 
inerly  passed  upon  may  properly  be  a(\judic>itcd,  and  that  it  is  do 
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within  tlic  pioviucc  of  tbo  political  tlepaitment  of  tbe  Goveruinent  to 
auticipate  what  would  be  tbe  result  of  a  judicial  inquiry  iuto  the  quea- 

tiOD." 

Mr.  Fish,  ike.  of  State,  to  Mr.  Schluzer,  Jan.  8,  1875.    MSS.  Notes,  Germ. ; 
For.  Rel.,  1875. 

"Since  tbe  date  of  instruction  No.  096,  uddressed  to  Mr.  JSicholaa 
Fish,  the  Department  has  taken  the  opinion  of  the  Attorney-General 

uimn  the  question  as  to  how  far  a  decree  of  naturalizatiofi  made  by  a 
competent  court  may  be  questioned  by  proof  that  all  of  the  legal  re- 
quirements were  not  in  fact  complied  with.    The  question  discussed  in 

that  opinion  bus  no  reference  to  this  particuhir  case,  because,  R 

claimed  to  be  considered  a  citizen  uoder  the  treaty  of  1808,  which  ex- 
pressly provides  that  naturalization  within  the  meaning  of  that  treaty 
can  only  take  place  after  a  residence  of  fire  years  in  tbe  United  States. 
It  is  suggested,  however,  that  where  relief  is  sought  from  tbe  German 
Government,  and  the  naturalization  appears  to  have  been  fraudulently 
obtained,  it  would  be  well  to  confine  the  reply  to  a  refii.sal  to  interfere, 
without  expressing  any  opinion  upon  the  fact  whether  in  any  possible 
aspect,  or  in  view  of  any  other  question  the  person  can  be  regarded  aA 
a  citizen.'^ 

Mr.  Cadwalador,  Acting  Seo.  of  State,  to  Mr.  Davis,  Ang.  II,  1875.    MSS.  Inst., 
Germ. 

"  I  recommend  that'soine  suitable  provision!  be  made,  by  the  creation 
of  a  special  court  or  by  conferring  the  necessary  jurisdiction  ujjon  some 
appropriate  tribunal,  for  the  consideration  and  determination  of  tbe 
claims  of  aliens  against  the  Government  of  the  United  States  which 
have  arisen  within  some  reasonable  limitations  of  time,  or  which  may 
hereafter  arise,  eicliiding  all  chiims  barred  by  treaty  provisious  or  other- 
wise. It  has  been  found  impossible  to  give  proper  consideration  to 
these  claims  by  the  Executive  Departments  of  the  Government.  Such 
a  tribunal  would  afford  an  opportunity  to  aliens  other  than  British  sub- 
jects to  present  their  claims  on  account  of  acts  committed  against  their 
persons  or  property  daring  the  rebellion,  as  also  to  those  subjects  of 
Great  Britain  whose  claims,  having  arisen  subsequent  to  the  J)th  day  of 
April,  1805,  could  not  be  presented  to  the  late  commission  organized 
pursuant  to  the  provisions  of  the  Treaty  of  Washington." 
President  Grant,  Soventb  Annual  Message,  1875. 

When  the  question  of  validity  of  a  naturalization  is  in  doubt,  the 
presumption  is  "in  favor  of  the  lights  and  privileges  of  the  citizen," 
Mr.  Fish,  Seo.  of  State,  to  Mr.  Davis,  Deo,  20,  1875.    MSS.  Inst.,  Gorra. 

'*  The  number  of  persons  of  foreign  birth  seeking  a  home  in  the  United 
States,  the  ease  and  facility  with  which  the  honest  emigrant  may  after  •' 
tJie  lapse  of  a  reasonable  time  become  possessed  of  all  the  privileges  of 
citizenship  of  the  United  States,  and  the  frequent  occasions  which  iu- 
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diice  such  adopted  citizena  to  return  to  the  country  of  their  birth,  ren- 
der the  subject  of  naturalization  and  the  safeguards  which  experience! 
_has  proved  necessary  for  the  protection  of  the  honest  naturalized  citi-l 
Bn  of  paramount  importance.    The  very  simplicity  in  the  requirements  J 
5f  law  on  this  qoeslion  aflords  opportunity  for  fraud,  and  the  want  o£ 
unifomaity  in  the  proceedings  and  records  of  the  various  court8,  and  in^ 
the  forms  of  the  certificates  of  naturalization  issued,  aflfor^Js  a  constant 
source  of  difticulty. 

"I  suggest  no  additional  requirements  to  the  acquisition  of  citizenship 
beyond  those  now  existing,  but  I  invite  the  earnest  attention  of  Con- j 
gress  to  the  necessity  and  wisdom  of  some  provisions  regarding  uniform- 1 
ityin  the  records  and  certificates,  and  providing  against  the  fraudHJ 
which  frequently  take  jilace,  and  for  the  vacating  of  a  record  of  nata- 
ralizatiou  obtained  in  fraud. 

''Tliese  provisions  are  needed  in  aid  and  for  the  protection  of  the  hon- 
est citizen  of  foreign  birtb,  and  for  the  want  of  which  he  is  made  to 
suffer  not  infrequently.  The  United  States  has  insisted  upon  the  riglit 
of  expatriation,  and  has  obtained  after  a  long  struggle  an  admission  of  I 
the  i)rincii>le  contended  for  by  acquiescence  therein  on  the  part  of  many 
foreign  powers  and  by  the  conclusion  of  treaties  on  that  subject.  It  is, 
however,  tut  justice  to  the  Government  to  which  such  naturalized  citi- 
zens have  fortnerly  owed  allegiance,  as  well  as  to  the  United  States,  that , 
certain  fixed  and  definite  rules  should  be  adopted  governing  such  cases  j 
and  providing  how  expatriation  may  be  accomplished. 

''While  emigrants  in  large  numbers  become  citizens  of  the  United 
States,  it  is  also  true  that  persons,  both  native-born  and  naturalized, 
once  citizensof  the  United  States,  either  by  formal  acts  or  as  the  effe«ct ; 
of  a  series  of  facts  and  circumstances,  abandon  their  citizenship  and 
cease  to  bo  entitled  to  the  protection  of  the  United  States,  but  continue 
on  convenient  occasions  to  assert  a  claim  to  protection  in  the  absence  of  j 
Iirovisions  on  these  occasions." 

Proftiflont  Grant,  Eighth  Annual  Mesgago,  1876,    Seo  App.  vol.  Ui,  ^  174«. 

"  While  the  decisions  concerning  the  binding  force  of  a  record  of  oat- 1 
uralization  make  it  difficult  to  go  behind  the  record  ;  at  the  same  time,  j 
whenever  the  Government  is  called  upon  for  its  interposition  in  a  for- 
eign state  on  behalf  of  any  person  claiming  to  be  a  natundized  citizen, , 
the  question  whether,  under  all  the  facts  presented  by  him,  intervention  ; 
should  be  accorded  is  always  open  for  consideration," 

Mr.  Fiflli,  Svc.  of  State,  to  Mr.  Moriiti,  Ftb.  10,  1877.    MSS.  Iiwt.,  Portugal. 

"  It  certainly  is  not  competent  for  the  Department  of  State,  either  bj 
itself  or  through  its  delegated  authority  in  the  commission 
States  and  Spanish  Commission),  to  go  behind  a  judicial  d€ 
court  of  Jaw,  such  as  is  a  cerliflcate  of  naturalization.** 
Mr.  Evarta,  Sec,  of  Stj*ti',  (o  Mr.  Diiranl,  Mar,  7.  I87y, 
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Fraudulent  or  defective  naturalization  paj^ers  cannot  be  made  the 
basis  of  diplouiatic  interposition. 

Mr.  Evarts  to  Mr.  White,  Deo.  10, 1679.  MS8.  lDBt»,  Germ.  See  same  to  same, 
Fel».  U,  IfiSO ;  M8S.  lust.,  Genu. :  Mr.  Bl.iine  to  Mr.  Everett,  Oct.  II,  1881  ; 
ibid. :  Mr.  Haynrd  to  Mr.  Pendletou,  Oct.  14,  1685 ;,  ibid. 

A  certiilcate  ol"  naturalization  as  a  citizen  of  tbo  United  States  can- 
not be  impeached  for  fraud  before  an  international  commission. 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Durnut,  Apr.  22, 1881.  MSS.  Dom.  Let.  Same 
to  same,  Nov.  30,  loBl ;  ibni.  Soo  couinieDta  iu  letters  of  Mr.  FTelinghuyscn, 
Soo.  of  State,  to  Mr.  Snydam,  Feb.  17,  lB82j  Apr.  17,18^2;  ibid 

It  ia  not  within  the  jiower  of  the  Secretary  of  State  to  vacate  a  de- 
cree of  uaturalization  issued  by  a  competent  court  of  tbe  United  States, 
Mr.  Blaine,  gee.  of  State,  to  Mr.  Ilamlin,  Dee.  6,  1881.    MSS.  iQst,  Spain. 

"In  the  opinion  of  the  President  tbe  determination  of  the  principles 
iiivolvinpr  political  rigbtt?!^  nccordiuff  to  which  disputed  caees  of  citizen- 
ship arisiug  before  the  commission  are  to  be  decided,  belongs  to  tbe 
respective  Governments,  and  not  to  the  commission.  This  position  Spain 
by  her  protest  has  clearly  recognized.  Having  the  highest  resi)ect  for 
the  learning  and  ability  of  the  accomplished  umpire,  the  President, 
without  at  the  time  cxprcsi?ing  any  opinion  as  to  the  result  reached  in 
the  Buzxi  case,  cannot  but  feel  that  some  of  the  principles  affecting 
American  citizenship  announced  in  the  opinion  in  that  case  are  not  iu 
harmony  with  the  agreement  and  are  not  sncb  as  he  should  concur  in. 

'*  There  is  no  power  in  this  Department,  and  none  has  been  conferred 
on  the  commission,  to  examine  into  the  good  faith,  that  is,  the  motive, 
purpose,  and  object  of  the  applicant  in  seeking  naturalization.  Tbe 
only  question  in  each  case  is  whether  the  person  claiming  to  be  a  nat- 
uralized citizen  has  been  naturalized.  There  is  oo  law  of  the  United 
States  requiring  the  applicant  to  disclose  the  motive  which  indnces  him 
to  change  his  nationality;  neither  is  there  any  power  iu  this  Depart- 
ment, nor  any  power  conferred  upon  the  commission,  to  inquire  whether 
the  applicant  has  been  actually  present  in  the  United  States  for  f!vo 
years  immediately  preceiling  the  naturalization.  The  Department  of 
State  has  no  power  and  has  conferred  on  the  commission  no  power  to 
question  the  proceedings  antecedent  to  the  judgment  of  naturalization, 
with  the  single  exception  hereinafter  mentioned,  that  an  investigation 
may  bo  made  whether  the  proceedings  were  or  were  not  fraudnlent. 

"•  The  judgment  of  a  court  granting  to  an  individual  the  rights  of  citi- 
zenship is  entitled  to  receive  the  respect  given  to  all  other  judgments 
rendered  by  courts  of  competent  jurisdiction,  and  if  not  impeachable 
for  fraud  is  conclusive  as  to  all  the  facts  necessarily  passed  upon.  •  •  • 

"  It  should  in  this  connection  be  further  observed  that  this  Government 
exercises  a  broad  discretion  in  <Ietermining  what  cluiins  it  will  diplomat- 
ically present  against  other  nations,  and  as  it^s  past  history  shows  it  never 
has  lent  its  iuQuence  in  favor  of  dishonest  claims,  so  we  nuiy  eonfideutly 
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assert  that  it  never.will  present  the  claim  of  one  who  has  dishonestly 
imposed  upon  the  courts  ol"  the  country  and  fraudulently  obtained  a 
judgmeut  of  naturalization.  A  great  nation  must  he  jealous  of  its  honor, 
and  wht'ii  in  behalf  of  an  individual  it  demands  of  another  power  pay- 
ment of  money,  it  should  not  close  it  doors  against  an  investigation  into 
the  right  of  the  claimant  to  take  the  money.  Were  the  case  reversed 
this  Government  could  contend  for  the  right  of  showing  that  the  claim- 
ant was  not  honestly  a  citizen  of  the  nation  presenting  the  claim. 

*'  To  the  honestly  naturalized  citizen  is  now  secured  the  full  enjoyment 
of  the  rights  of  a  citizen  of  (he  United  States,  even  in  the  country  of  his 
birlh,  because  it  is  known  that  this  Government  will  throw  the  xg'ie  of 
its  protection  only  over  those  entitled  to  it.  Should  we  protect  those 
who  have  by  fraud  obtained  an  apparent  right  of  citizenship,  the  high 
dignity  of  that  privilege  would  be  degraded,  and  the  position  in  foreign 
countries  of  those  who  have  rightfully  and  honestly  obtained  it  wonld 
be  imperilled- 

*'  The  true  rule  to  govern  the  commission  is  that  when  an  allegation  of 
naturalization  is  traversed  and  the  allegation  is  established  prima /a«« 
by  the  production  of  a  certiflcate  of  naturalization,  or  by  otlier  competent 
and  sufficient  proof,  it  can  only  be  impeached  by  showing  that  the  court 
which  granted  it  was  without  jurisdiction,  or  by  showing,  in  conformity 
with  the  adjudications  of  the  courts  of  the  United  States  on  that  topic, 
that  fraud  consisting  of  intentional  or  dishonest  misrepresentation  or 
suppression  of  material  facts  by  the  party  obtaining  tbe  judgment  was 
practiced  upon  it,  or  that  the  naturalization  was  granted  in  violation 
of  a  treaty  stipulation  or  of  a  rule  of  international  law." 

Mr.  FrelinghnyBon,  Sec.  of  State  to  Mr.  Hamlin,  Sept.  22,  Ib-^i.  MS8.  Inst., 
Siiaiu.  See  Mr.  FrolmgUoyson,  Seo.  of  Stato,  to  Mr.  Suydain,  Doc.  14, 1882. 
MSS.  Dom.  Let 

"  Under  ordinary  circumstances,  where  a  prima  facie  record  of  citi- 
zenship, Iwth  of  the  father  and  the  son,  appears  in  the  archives  of  tbe 
legation,  untraversed  by  any  adverse  allegation,  and  where  no  motive 
of  deception  and  fraud  is  apparent,  the  Department  would  be  adverse 
to  throwing  on  the  applicant  the  perhaps  needless  and  inconvenient 
Ivurden  of  proving  that  the  father  actually  and  legitimately  acquired 
the  status  of  a  citizen  of  the  United  States." 

Mr.  I'rclinghuyHr!!.  F<r,  nf  State,  to  Mr.  Langslou,  Aug.  13,  1883.  MS8.I««t., 
Ilftytl. 

The  United  States  Goverument  will  uot  make  naturalization  pai>ers 
which  are  on  their  face  fraudulent  the  basis  of  a  claim  on  a  foreign  sov- 
ereign. 

Mr.  Bayard,  S«c.  of  State,  to  Mr.  J'roncirt,  May  20,  1885.  MSS.  Inst.,  Austri.'k ; 
For.  Rcl.,  \^:k 

Under  the  act  of  17U5  (I  Stivt^  L.,  414,  rei>ealcdj,  the  itdmiuistration  of 
the  oath  of  allegiance  amounts  to  n  jitdgment  of  the  conrt  for  the  ad- 
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mission  of  tbo  afiplicnut  to  the  rigbts  of  a  citizen,  and  implies  tluit  all 
l>rerequislte8  liatl  Wen  complied  wilb. 

Cmupbi'll  r.  Grirdon,  (S  Crancb,  17G. 

Natnrnlisiatiou  Is  limited  by  statute  to  courts  of  record,  aud  a  nat- 
iiralizatiou  judgmcut  of  Kuch  courts,  if  eutered  on  record  in  duo  form, 
proves  itselfj  and  lias  the  pame  conclusiveness  as  other  judgments  of 
courts  of  record. 

Spratl  V.  Spratt,  4  Pet,  393 ;  The  Acorn,  2  Abb.  U.  8.,  434. 

The  tbirteeutb  section  of  the  act  of  1813,  prescribing  penaltiea  for 
fraudulent  naturalization,  &c.,  was  repealed  by  the  act  of  July  14, 1870, 
which  substituted  other  penalties. 

V.  S.  e.  Tyneo,  U  Wall.,  m. 

Where  the  question  is,  under  the  treaty  with  Germauy,  whether  there 
has  been  an  uuinternipted  residence  iu  the  United  States,  the  recital 
in  naturalization  proceedings  is  not  conclusive. 

13  Op.,  3*6,  Akerruan,  lOTl.    See  14  Op.,  154,  Williams,  1872. 

Naturalization  in  the  United  States,  without  an  intent  to  reside  per- 
manently therein,  but  with  a  view  of  residing  io  another  country,  and 
using  such  naturalization  to  evade  duties  and  responsibilities  to  which, 
without  it,  he  would  be  subject,  ought  to  be  treated  by  this  Government 
us  fraudulent. 

14  Op.,  29G,  WiUianiB,  1873. 

The  record  showing  that  L.  was  admitted  to  citizenship  July  10, 1873, 
by  a  State  court  having  jurisdiction,  and  it  being  offered  to  show  by  a 
copy  of  the  registry  of  births  at  Euuiburg,  where  ho  was  born,  that  bo 
was  born  February  22,  1853,  it  was  held  that  as  the  court  having  juris- 
diction  had  found  that  the  facts  and  conditions  to  entitle  him  to  citi- 
zenship existed,  such  finding  had' the  efiTcct  of  a  judgment,  and  was 
was  conclusive. 

14  Op.,  509,  Williams,  1874, 

As  to  citi2eDt4hip  aa  n  basis  of  claims  against  a  foreign  GoTernment,  eoe  infra, 
$210. 

^4)  MKRK  declaration  0>"  IWTENTIOW  INSUFPICIBNT. 

*'  From  the  statement  of  the  case  it  is  quite  evident  that  Koszta  was 
not,  at  the  time  he  was  kidnai)ped,  a  subject  of  the  Emperor  of  Austria. 
Ho  had  withdrawn  from  his  allegiance  to  the  Austrian  Government,  and 
the  course  of  that  Government  towards  h:m  was  at  lea.st  an  implied  con- 
sent to  his  withdrawal.  By  act.s  concurred  in  by  both  parties,  the  ties 
of  allegiance  were  severed.  He  had  reuouncetl  on  his  part,  as  Austria 
had  on  hers,  all  claims  to  reciprocal  rights  or  duties  resulting  from  their 
former  political  connection  as  sovereign  and  subject,  and  they  stood 
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towards  eueli  other  as  it*  no  such  uomiection  hud  ever  existed.  If^  how- 1 
CVLT,  there  had  beeo  some  foundation  for  a  claim  by  Austria,  as  under 
the  obligation  of  allegiance  to  her,  when  he  was  seized  at  Sniynia,  tho 
case  would  not,  perhaps,  have  been  much  chauged  ;  it  would  only  have  | 
afforded  eouie  better  pretext  for  the  outrage  than  now  exists,  but  would 
not  have  altered  its  character  or  legal  conseqiienees.  While  at  Smyrna, 
Austria  had  no  jurisdiction  over  the  person  of  Eoszta,  nor  do  I  nader- 
8tau(l  that  there  was  at  the  time  of  the  seizure  finy  pretense  that  it 
was  made  by  Austrian  authority  iu  any  legal  form.    •     •    • 

"  Whatever  may  have  been  Koszta's  citizeashiji  (not  being  a  subject 
of  the  Ottoman  Porte)  he  was,  while  at  Smyrna,  a  Frank  or  sojourner, 
and  might  place  himself  luuler  any  foreign  protection  he  chose  to  select, 
and  the  Turkish  laws  respect  the  rights  he  thus  acquired.  He  did  place 
himself  under  the  proteeti€>n  of  au  American  consul  at  Smyrna,  and  our 
legation  at  Constantinople,  and  was  at  once  clothed  witli  the  nationality 
of  the  protecting  power,  and  consetiueiitly  became  entitled  to  be  re- 
garded and  respected  while  iu  that  situatiou  as  a  citizen  of  the  United 
States.  The  American  consul  at  Smyrna  did  nothing  more  than  bis 
duty  in  claiming  for  him  the  protection  due  to  one  of  our  citizens,  and 
Captain  Ingraham  is  justified  by  his  Government  for  usin^  the  means 
he  did  for  procuring  his  release  from  illegal  imprisonment." 

Mr.  Marcy,  Sec.  of  StuU',  to  Mr.  Maralj,  Aug.  2*5,  Id'iii.     M8S,  lust.,  Turkey, 
Svv  Mr.  Biiyard,  Sec.  of  State,  to  Mr.  Ciuiii,  J.iii.  2'^,  iSi^.     M8S.  Dom.  t,et, 

'*  Martin  Koszta,  a  Hungarian  by  birth,  c<ime  to  this  country  in  1850, 
and  declared  his  iotention,  in  due  form  of  law,  to  liecome  a  citizen  of 
the  United  States.  After  renmining  here  nearly  two  years,  he  visited 
Turkey.  W^hile  at  Smyrna  ho  was  forcibly  seized,  tiiken  on  board  an 
Austrian  brig  of  war,  then  lying  in  the  harbor  of  tliat  lOace,  and  there 
continud  in  irons,  with  the  avowed  design  to  take  him  into  the  domin- 
jons  of  Austria.  Our  consul  at  Smyrna  and  legation  at  Constantinople 
intcriiosed  for  his  release,  but  their  effiirts  were  incflectual.  While  thus 
Jmpri.soned,  Commander  Ingraham,  with  the  United  States  ship  of  war 
SaiDt  Louis,  arrived  at  Smyrna,  and,  after  inqotring  into  the  oircum* 
stances  of  the  case,  came  to  the  couclu.sion  that  Koszta  was  entitled  to 
the  protection  of  this  Government,  and  took  energetic  and  prompt 
measures  for  his  release.  Under  an  arrangement  between  the  agents 
of  the  United  States  and  of  Austria,  he  was  transfeiTed  to  the  CHsto<ly 
of  the  French  cou.sul  general  at  Suiyrna,  there  to  remain  until  he  should 
be  di8i)Osed  of  by  the  mutual  agreement  of  the  consuls  of  tho  respective 
Governments  at  that  place.  I'ursnant  to  that  agreement  he  has  been  re- 
lea»e<l,  and  is  now  on  his  way  to  the  United  States.  The  Kmperorof  Ans- 
tria  has  made  the  conduct  of  our  officers  who  took  jrart  in  this  transactiou 
a  subject  of  grave  complaint.  Kegarding  Koszta  as  still  his  subject,  and 
claiming  a  right  to  seize  him  within  the  limits  of  the  Turkish  Kmpirc, 
be  has  demanded  of  this  Government  its  consent  to  the  surrender  of 
the  prisoner,  a  ilisavowal  of  the  acts  of  its  agents,  and  satisfactioo 
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tl>«  alleged  outrage.  After  a  careful  considoratiou  of  tbo  case,  I  came 
to  the  c'oiiclnsioii  that  Koszta  Avas  seized  without  legal  aatliority  at 
Hiij.vrna;  that  be  was  wrongfully  detained  on  board  of  the  Aiiytriiiii 
brig  of  war  J  that  at  the  time  of  bis  seizure  he  wjvs  clotbed  with  the  na- 
tionality of  the  Um'led  States,  aiul  that  the  acts  of  our  oflfieers,  under 
the  eitcii instances  cf  the  case,  were  justifiable,  aud  their  couduct  has 
been  fully  approve*!  by  uie,  and  a  compliance  with  the  several  demands 
of  the  Emperor  of  Austria  has  been  declined/' 

Prceideut  Pierce,  First  Annual  Message,  1853.  8co  ii{fra,  $  198,  wLore  the  right 
to  i»rotect  Koszta  is  pat  on  the  groands  of  domicll. 

Declaration  of  iuteution  to  become  a  citizen  does  not,  in  the  absence 
of  ti-eaty  stipulations,  so  clothe  the  individual  with  the  natiooality  of 
this  country  as  to  enable  him  to  return  to  his  native  land  without  being 
subject  to  all  the  laws  thereof. 

Mr.  Fish,  ficc.  of  Stftte,  to  Mr.  do  Laua,  Juuo  1,  18G9.  MSS.  Doia.  Let.  Mr. 
Fish,  Sec.  of  State,  to  Mr.  Dennolt,  Dec.  a4,  It^'i;  ibid,;  Mr.  Fiah, 
Sec.  of  Stale,  to  Mr.  Jay,  Apr.  2,  1875.  MSS.  Iiiat.,  Auslria.  Mr.  Frcling- 
huyson,  Sec.  of  Stiito,  to  Mr.  Foster,  Apr.  2,  1*5.1.  MSS.  Inst.,  Spain.  Mr. 
Freliughuyse«,  .Sec.  of  State,  to  Mr.  Fish,  Apr.  Kf,  1883.  MSS.  Inst,,  Bel- 
giiitn.  Iklr.  FrelinghnyiteD,  8eo.  of  State,  to  Mr.  Randall,  Mar.  14,  18d4. 
MSS.  Dom.  Ltt. 

It  is  otherwise  when  the  party  making  the  declaration  has  acquired 
a  domicil  in  this  country,  in  which  case  the  Government  of  the  United 
States  will  protect  him  in  all  the  rights  which  the  law  of  nations 
attaches  to  domicil. 

rriiited  P«t«.  Inst.  Dip.  Ageuts,  1865;  infra,  $  198. 

Although  a  mere  declaration  of  intention  does  not  confer  citizenship, 
yet,  under  peculiar  circumstances,  in  a  Mohammedan  or  semi  barbarous 
laud,  it  may  sustain  an  appeal  to  the  good  offices  of  a  diiiloniatic  rep- 
resentative of  the  United  States  in  such  land. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Du  Leon,  Aug.  18,  la.'iH.  H^S.  luat.,  Barb. 
Powers.  To  this  effect  is  the  position  taken  by  Mr  Marcy  in  preceding  ex- 
tracts, at  the  beginning  of  thia  section. 

A  declaration  of  intention  to  accept  nationality  may  give  the  declarant  ^ 
the  right  to  protection  by  the  United  9tat>efl  as  against  a  third  sovereign. 

Mr.  FrclJnghnysen,  Sec.  of  State,  to  Mr.  Wallace,  Mar.  'r>,  lft?4.  MSS.  Inst., 
llirkey.    See  same  to  spiue,  Apr.  8,  1884  ;  <6»rf. 

"The  criteriou  by  which  Koszta's  and  Burnato^s  cases  are  to  be  meas- 
ured in  examining  questions  arising  with  respect  to  aliens  who  have 
declared,  but  not  lawfully  perfected,  their  intention  to  become  citizens 
of  the  United  States,  is  very  simple. 

"When  the  party,  after  such  declaration,  evidences  his  intent  toper- 
feet  the  process  of  naturalization  by  continued  residence  in  the  Unite<l 
States  as  required  by  law,  thia  Government  holds  that  it  has  a  right  to 
remonstrate  against  any  act  of  the  Government  of  original  allegiance 
whereby  the  perfection  of  his  American  citizenship  may  bo  prevented 
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by  Ibrcc,  aud  original  jurisdictiou  over  llic  iudividual  leasscrted. 
Kosztii  aod  Buniato  were  botli  resident  iu  tUo  United  States,  and  their 
absence  was  of  tbat  temi)orary  character,  amino  revertendi,  wliiuh  does 
not  conflict  with  the  continuity  of  residence  required  by  the  statute. 
Koszta  was  arrested  by  the  authorities  of  Austria  in  the  dominions  of 
a  third  state.  Burnato,  who  had  definitely  abandoned  Mexican  doioi- 
cile,  was  lield  for  military  service  iu  Mexico  on  the  occasion  of  a  trans- 
ient  rctnru. 

"Mr.  Walsh,  however,  as  my  (iredecessors  have  remarked,  hadgivea 
no  proof  of  retention  of  American  residence.  On  the  contrary,  imme- 
diately after  his  declaration  of  intention,  he  established  a  commercial 
domicile  iu  Mexico  under  circumstances  which  would  have  sufficed  to 
disrupt  his  continued  residence  in  the  United  States  and  prevent  his 
naturalization  urnler  the  statute. 

"By  so  removing  to  Mexico,  he  must  be  deemed  to  have  abandoned 
his  declared  intention  to  become  an  American  citizen." 

Mr.  Bayard,  Scv.  ofStatp,  to  Mr.  Mackey,  Aug.  5,  lt85.    MSS.  Dnm.  Let. 

"So  far  as  political  rights  are  concerned,  a  mere  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States  would  give  Abdellah  Saab 
no  title  to  chum  the  intervention  of  the  United  States  should  he  return 
to  his  native  land.  If,  however,  he  is  domiciled  in  the  United  States, 
though  not  naturalized,  the  Government  of  the  United  States  would  be 
ready  to  assert  for  htm  any  municipal  rights  which  by  the  law  of  nations 
are  assigned  to  domicile." 

Mr.  Bayard,  8eo.  of  Stnte,  to  Jlr.  Wmiams,  Oct.  29,  I88S.  IISS.  Dora.  Let. 
8oe  Mr.  Bayaril  to  &Ir.  Grain,  Jan.  28,  1S66;  ibid.  As  to  domicil.  see  infra, 
^  196.  That  widow  and  children  of  declarant  bocome  oltizons,  see  Rev. 
8Ut.,  $  2168. 

III.  ABANDONMENT  OF  CITIZENSHIP. 

(1)  CmzxKsniP  may  be  so  forfkitkp. 

\  176. 

Aa  to  loM  of  Govemaient  protection  by  this  means,  see  fn/rc,  J  190. 

"  Oui'  citizens  are  certainly  free  to  divest  themselves  of  that  character 
by  emigration  and  other  acts  manifesting  their  intention,  aud  may  then 
become  the  subjects  of  another  power,  and  free  to  do  whatever  the  snb- 
jecta  of  that  power  niaydo.^ 

Mr.  Jefferson,  S<;c.  of  State,  to  Mr.  G.  Morris,  Ang.  16, 1793.  ilSS.  lust.,  Winla- 
tcis.    4  Jc(r.Work8.37. 

The  presumption  of  abandonment  of  nationality  by  long  residence 
abroad  is  rebutted  by  a  proof  that  such  residence  was  that  of  a  mia- 
sionary  who  never  intended  to  relinquish  his  nationality  or  his  parposo 
finally  to  return  home. 

Mr.  Everett,  8cc.  of  8t4to,  to  Mr.  Mnrab,  Feb,  5, 18Ki.    MSS.  Inst.,  Turkey. 
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Douiicil  wilhuut  iuituriilizatiou  hi  atbreigu  couutry  may  prcdude  tbo 
person  so  dounciled  from  claiming  against  sach  country  the  iliplomatic 
iuterveiittou  of  lii*?  original  sovereign. 

Mr.  Fiab,  S<?c.  of  State,  to  Mr.  Brnuno,  Dec.  7, 1870.  MS8.  Doin.  Lot.  Infra ^  ^ 
190,  198. 

lu  determining  the  question  of  the  doniicil  of  a  citizen  of  the  United 
States  in  a  foreign  country,  tlje  qusBtion  whether  such  citizen  had  com- 
plied with  the  internal-revenue  laws  of  the  United  States  as  to  income 
tax  was  held  in  1870  to  be  a  material  circumstance  to  be  considered. 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  Brauno,  Doc.  7, 1870.  MSS.  Doni,  Lot. ;  infra,  $  190. 
Mr.  Fifth  to  Mr.  OvermanD,  Jan,  13, 1871.  Soo  also  Mr.  Fisb  to  Mr.  Wilaoii, 
Dec.  5, 1870 ;  Mr.  Fi»b  to  Mr.  Hppbnro,  Dec.  20, 1870 ;  Mr.  Fish  to  Mr.  Allen, 
Jao.  W,  1?71 ;  ibid. 

*'Au  eminent  predecessor  of  mine  in  this  Department,  in  an  instruc- 
tion to  a  minister  of  the  United  States  in  a  foreign  country,  expressed 
the  opinion  that  'It  can  admit  of  no  doubt  that  the  naturalization 
laws  of  the  United  States  contemplate  the  resid<'nce  in  the  country  of 
naturalized  citizens,  unless  they  shall  goabroa*!  in  the  imblic  service  or 
for  temporary  purposes.'  In  addition,  the  tests  prescribed  in  a  recent 
instruction  to  another  minister  of  the  United  States  abroad  maybe  ap- 
plied. These  are,  in  substance,  when  and  in  what  assessment  district 
the  returns  re(|uired  by  the  internal  revenue  laws  of  the  United  States 
have  been  made  by  the  naturalized  citizen  ;  where  and  to  whom  have 
the  taxes  been  paid!  The  instruction  referred  to  also  says  that  'the 
omission  to  have  made  the  returns  or  to  have  paid  any  tax  would  neces- 
sarily cast  grave  suspicious  upon  the  claim  of  (he  party  applying  for 
the  protection  of  a  Government  from  whose  support  he  has  withheld 
the  contributions  required  of  all  the  citizens,  whether  resident  at  home 
or  abroad,  and  if  such  omission  has  been  long  continued  it  will  as  a  gen- 
eral rule  justify  the  refusal  of  a  recognition  of  the  claim  to  protection.** 
Mr.  Fiah,  Sec.  of  State,  to  Mr.  Wing,  Dec.  15, 1870.    MSS.  Inat,  Ecuador. 

A  residence  for  a  long  series  of  years  in  a  foreign  land,  coupled  with 
a  nonpayment  of  taxes  to  the  sovereign  of  birth  or  naturalization,  may, 
without  formal  change  of  allegiance,  forfeit  a  claim  to  protection  from 
such  sovereign. 

Mr.  Fish^  Sec.  of  State,  to  Mr.  Uepbum,  Dec.  20,  1670.  MSS.  Dotn.  Let.  Mr. 
nsb  to  Mr.  Norton,  Deo.  20,  1870;  ibid. 

*'In  respect  to  naturalized  citizens  of  (he  United  States,  resident  in 
Ecuador,  hut  not  natives  of  that  country,  who  left  this  country  under 
circumstances  indicating  that  they  obtained  naturalization,  not  with  a 
view  to  permanent  residence  here,  but  for  the  purpose  of  claiming  the 
protection  of  this  Government  in  foreign  countries,  the  reasoning  and 
the  instructions  contained  in  the  circular  of  October  14,  1809,  are  ap* 
plicable  in  a  general  sense.  They  have  not,  however,  quite  the  same 
force  and  emphasis  as  in  the  case  of  naturalized  citizens  returning  to 
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the  country  of  tbeir  native  allegiance.  Tbere  is  not  tlic  samo  pre* 
sumption  that  wlieu  they  go  to  their  native  land  it  is  with  the  inlen- 
titm  of  establishing  an  abiding  domieil.  Moreover,  the  Government 
uinler  whose  jniisrtictiou  they  dwell  cannot  claim,  as  in  the  other  case, 
that  they  revert  to  their  native  allegiance,  but  can  only  claim  that  local 
and  temporary  allegiance  which  every  one  owes  to  the  Government  i 
whose  protection  he  enjoys." 

Mr.  Fitjli,  Soc.  of  State,  to  Mr.  Wiug,  Apr.  G,  1671.    MSS.  lust.,  Ecuador. 
Aa  to  protection  grantctl  in  each  cases,  see  infra,  $  190.    As  to  domicile  aeo  , 
iiffra,  $  lOP. 

A  citizen  of  the  United  States  who,  for  thirty-eight  years  has  resided 
in  a  foreign  country  and  has  during  that  period  in  no  way  contribated 
to  the  support  or  maluteuanee  of  bis  own  Government,  cannot  claim  its  j 
<liplowatic  intervention  iu  his  behalf. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Niles,  Oct.  30, 1871.    MSS.  Dom.  Let. 

The  piirchaso  and  continuous  occupancy  of  a  landed  estate  in  ai 
foreign  connJry  forms  strong  proof  of  an  abandonment  of  home  alle- 
giance. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  nackett,  June  12,  1873.    MSS.  Dom.  Lot. 

*'  Id  your  No.  784  3011  invite  inslractions  from  the  Department  respect- 
ing two  cases,  stated  by  yoii  in  the  following  language: 

"'I.  Madam  Pepin  applies,  in  behalf  of  her  son,  a  young  man  eigbt- 
een  years  of  age,  to  have  some  paper  from  the  legation,  stating  that  ho 
is  an  American  citizen,  and  is  to  be  protected  as  such.  Ois  case  i.s  as 
follows:  John  Pepin,  the  husband  and  father,  was  a  Frenchman  by- 
birth.  When  a  young  man  he  emigrated  to  the  United  States,  was 
educated  in  Kentucky,  and  became  a  naturalized  citizen^  residing  in 
New  Orleans.  In  1850  he  returned  to  France,  leaving  some  property 
iu  New  Orleans,  which  is  still  held  by  his  family,  he  having  died  sev- 
eral years  ago.  After  his  return  to  this  country  he  married  a  French 
woman,  by  whom  he  had  a  daughter,  now  twenty  j'earsof  age,  and  the 
son  above  spoken  of.  Do  never  returned  to  the  United  States  to  live, 
but  made  France  his  residence  up  to  the  time  of  his  death.  The  boy  in 
riuestion  has  never  been  to  the  United  States,  though  the  mother  and 
daughter  went  there  two  years  ago,  and  the  mother  obtained  a  pass- 
port  from  the  State  Department  as  an  American  citizen.  She  says  that  I 
the  boy  got  a  passport  two  years  ago  from  the  United  States  minister 
in  London,  but  that  he  has  lost  it. 

"'II.  A  man  and  his  wife,  Americans  by  birth,  came  to  Paris  forty 
years  ago,  and  have  lived  here  ever  since.    This  has  become  their  per-i 
manent  home,  and  they  have  never  had  any  intention  of  returning  to 
the  United  States.     Several  of  their  childen  have  been  born  here,  and 
have  never  been  to  the  United  States,  and  never  expect  to  go,  and  never] 
want  to  go.' 
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"  Villi  also  state  that — 

" '  Many  questions  must  arise  in  reganl  to  persons  claiming  to  be  citi- 
zens of  the  UdiIciI  States,  As  every  Frencliinau  Ir  low  lield  to  military 
service,  aiiplicatioiis  are  being  made  to  the  legation  by  young  men  who 
have  been  treated  and  considered  as  Frenelimen  to  declare  themselves 
Americans.' 

. "  This  seems  to  make  it  advisable  not  only  to  dispose  of  the  particular 
cases  set  forth  in  your  dispatch,  but  also  to  invite  your  attention  to  cer- 
tain general  considerations  wliicli  may  be  useful  in  dcterniining  future 
cupes. 

'♦The  rourtccnth  amendment  to  llie  Constitution  declares  that — 

"'All  persons  born  or  naturalized  in  the  United  States,  and  subject  to 
the  jurisdiction  thereof,  are  citizens  of  the  United  States.' 

"  Every  person,  therefore,  who,  in  the  first  place,  is  entitled  to  claim 
the  right  of  citizenship  by  reason  of  birth  within  the  jurisdiction  of  the 
United  States,  or  by  reason  of  naturalization  therein,  whether,  under 
the  laws  of  the  General  Government  or  by  the  operation  of  treaties  for 
the  annexation  of  territory,  and  who,  in  the  second  place,  adds  to  that 
natural  or  acquired  title  the  fiict  of  a  personal  subjection  to  their  juris- 
diction, is  constitutionally  entitled  to  be  recognized  as  a  citizen,  with  all 
the  consequences  which  may  flow  from  such  recognition.  But  the  two 
concurrent  circumstances  must  exist  in  every  case,  in  order  to  make  the 
constitutional  right  complete. 

**It  is,  however,  by  no  means  to  be  assumed  that  Congress  and  the 
several  legislatures  which  assented  lo  the  fourteenth  amendment,  con- 
teniplated  that  a  temporary  withdrawal  of  the  person  of  the  citizen 
from  subjection  to  national  jurisdiction  should  forfeit  the  rights  of  citi- 
zenship. Such  a  construction  would  do  violence  to  common  sense,  to 
the  customs  of  Americans,  who,  from  (he  foundation  of  this  Government, 
have  been  in  the  habit  of  residing  in  foreign  countries  and  engaging  in 
commerce  there,  retaining  their  nationality;  and  to  the  general  juris- 
prudence of  nations  which  recognizes  such  a  residence  as  consistent 
with  the  preservation  of  nationality.    ♦     •     • 

"Congress  did  not  then  [in  the  statute  of  1808]  delioe  (nor  has  it 
*!feince  defined)  what  may  constitute  expatriation.  The  Department  is, 
therefore,  in  its  general  instructions,  forced  to  look  elsewhere  for  an 
enumeration  of  the  acts,  which  may  certainly  be  regarded  us  exjjatria- 
ting  a  citizen  of  the  United  States,  so  far  as  to  disqualify  him  from  ap- 
|>ealing  to  the  authorities  of  the  United  States  for  protection. 

"Mr.  Justice  Marshall,  speaking  for  the  Supreme  Court,  has  said  in 
the  extract  above  quoted,  that  when  a  citizen  '  has  made  himself  a 
snbject  of  a  iVtreign  power  his  situation  is  completely  changed.'  This 
judicially- pronounced  opinion  of  one  of  the  most  illustrious  of  my  prede- 
cessors has  been  and  is  a  recognized  rule  for  the  guidance  of  this  De- 
partment. 
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"This  inoposition  is  tooithiiu  to  iiecil  iurthcr  diaciission.  There  are 
cases,  liowever,  resembling  those  referred  to  in  your  dispatch,  in  which 
doubts  may  possibly  arise,  eases  in  which  the  voluntary  expatriation  is 
to  be  inlerred,  not  from  an  open  act  of  renunciation,  but  from  other  cir- 
cumstances, as,  for  instance,  a  residence  in  a  foreign  land  so  constant, 
and  under  such  circumstances,  that  a  purpose  of  a  change  of  allegiance 
may  be  reasonably  assumed. 

"In  regard  to  such  cases,  1  have  to  say  that  the  right  to  bo  acknowl- 
edged as  a  citiKen  of  the  Unitx?d  States  must  beheld  as  a  high  privilege 
and  a  i)reciou3  right.  When  the  person  who  possesses  it  is  untainted 
by  crime,  or  by  the  suspicion  of  expatriatiou,  or  by  the  u on  fulfillment 
of  the  duties  which  accompany  it,  it  entitles  him  abroad  to  the  recogni- 
tion and  protection  of  a  power  which  is  not  the  least  among  the  powers 
of  the  earth  ;  while  at  home,  under  general  regulations  of  law,  he  may 
participate  in  the  distribution  of  political  rights  and  privileges,  he  may 
enjoy  the  national  guarantees  of  liberty  and  of  protection  to  personal 
property,  and  he  may  share  the  advantages  of  education  and  the  health- 
ful social  and  moral  influences  which  result  from  democratic  institutions. 

"It  is  provided  by  the  act  of  1855  {10  Stat.  L.,  p.  604)  that  persons 
born  out  of  the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  at  the  time  of  their  birth  are  citizens  of  the  United  States,  shall 
l>e  deemed  and  considered  to  be  citizens  of  the  United  States,  provided 
that  the  right  of  citizenship  shall  not  descend  to  persons  whoso  fathers 
never  resided  in  the  United  States. 

"  1  will  presently  refer  to  Hiia  proviso. 

"Within  the  sovereignty  and  jariadiclion  of  the  United  States  the 
persons  contemplated  l)y  the  act  are  entitled  (o  all  the  privileges  of  citi- 
zenship j  but,  while  the  United  States  may  by  law  lix  or  declare  the 
conditions  constituting  citizenship  within  its  own  territorial  jurisdiction, 
and  may  confer  the  rights  of  American  citizenship  everywhere  apou 
persons  who  are  not  rightfully  subject  to  the  authority  of  any  foreign 
country  or  Government,  it  may  be  safely  assumed  that  Congress  did  not 
contemplate  the  conferring  of  the  full  rights  of  citizenship  upon  the  sub- 
ject of  a  foreign  nation  who  had  not  como  within  our  territory,  so  as  to 
interfere  with  the  just  rights  of  such  nation  to  the  government  and 
control  of  its  own  subjects. 

"  It  is  a  well  established  principle  of  public  law  that  the  manicipal 
laws  of  a  state  have  no  effect  within  the  limits  of  another  power,  bejoDd 
such  as  the  letter  may  think  proper  to  concede  to  them. 

"No  foreign  state  can,  by  its  municipal  legislation,  release  from  his 
iddigaliou  to  the  United  States  a  person  born  within  its  territory  and 
its  jurisdiction  who  has  contiuue<l  from  his  birth  to  reside  therein  ;  and 
while  he  resides  therein,  and  if,  by  the  laws  of  the counlry  of  their  birth, 
children  of  American  citizens  born  in  such  country  are  subjects  of  it« 
Government,  the  legishutou  of  the  United  States  should  not  be  con- 
strued so  as  to  interfere  with  the  allegiance  which  they  owe  to  tho 
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country  of  their  birth  while  they  continue  within  its  territory,  or  until 
tliey  shall  have  relieved  themselves  of  that  allefriuuce  and  have  asenmcd 
their  rights  of  American  citizenship,  in  conformity  with  the  hiwa  and 
Constitntion  of  the  country,  and  have  brought  themselves  personally 
within  its  jurisdiction. 

''  I  have  above  referred  to  the  proviso  to  the  act  of  1855.  It  is  evi- 
dent from  this  that  the  hiw-making  power  not  only  had  in  view  the 
limit  (above  referred  to)  to  the  efficiency  of  municipal  luw  in  foreign 
jurisdiction,  but  intended  that  a  distinction  be  observed  between  the 
right  of  citizenship,  declnred  by  the  act  of  1855^  and  the  full  citizen- 
ship of  persons  born  within  the  territory  and  jurisdiction  of  tho  United 
States,  for  those  declared  to  be  citizens  by  the  act  could  not  transmit 
citizenship  to  their  children  without  having  become  residents  within 
the  United  States  j  tho  heritable  blood  of  citizenship  was  thus  associ- 
ated unmistakeably  with  residence  within  the  country,  which  was  thns 
recognized  as  essential  to  full  citizenship. 

"The  provisions  of  tho  fourteenth  amendment  to  the  Constitution 
have  been  considered.  This  amendment  is  not  only  of  more  recent 
date,  but  is  a  higher  authority  than  the  act  of  Congress  referred  to, 
and  if  there  be  any  conflict  between  them,  or  uuy  diflereuce,  the  Con- 
stitution must  control,  and  that  makes  the  subjection  of  the  person  of 
the  individual  to  the  jurisdiction  of  the  Government  a  requisite  of  citi- 
zenship. 

*'It  does  not  necessarily  follow  from  this  that  the  children  of  Amer- 
ican parents  born  abroad  may  not  have  the  rights  of  inheritance,  and 
of  succession  to  estates,  although  they  may  not  reside  within  or  ever 
come  within  the  jurisdiction  of  the  United  States.  That  question  is 
not  within  the  present  consideration. 

"But  if  the  citizen,  on  the  one  side,  has  rights  which  he  may  claim 
at  the  hands  of  tho  Government,  on  the  other  side  there  are  imperative 
duties  which  he  should  perform  toward  that  Government.  If,  on  the 
one  hand,  the  Government  assumes  the  duty  of  i^rotecting  his  rights 
and  bis  privileges,  on  the  other  hand  the  citizen  is  supposed  to  be  ever 
ready  to  place  his  fortune  and  even  his  life  at  its  service,  should  the 
public  necessities  demand  such  a  sacritice.  If,  instead  of  doing  this, 
he  permanently  withdraws  his  person  from  the  national  jurisdiction,  if 
he  places  his  property  where  it  cannot  be  made  to  contribute  to  tho 
national  necessities ;  if  his  children  are  born  and  reared  upon  a  foreign 
soil,  with  no  purpose  of  returning  to  submit  to  the  jurisdii'tion  of  the 
United  States,  then,  in  accordance  with  the  principles  laid  down  l)y 
Chief-Justice  Marshall,  and  recognized  in  the  fourteenth  amendment, 
and  in  the  act  of  1868,  ho  has  so  far  expatriated  himself  as  to  relieve 
this  Government  from  the  obligation  of  interference  for  his  protection. 

**Thc  Kxecntive  Department  of  the  Government  has  had  occasion  to 
consider  this  question  in  negotiating  and  concluding  treaties  on  the 
subject  of  uatntalization.    Thus  it  has  been  agreed  with  JJavaria,  with 
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HeB8C,  with  Mexico,  with  North  Geiamny,  aud  with  WUrtemberg,  that 
the  resiileufc  of  a  naturalized  citizen  iu  the  land  of  his  nativity,  with- 
out inteut  to  retum  to  the  United  States,  shall  work  of  itself  a  renun- 
eiation  of  his  naturalizatiou,  and  that  ench  an  intent  may  bo  held  toi 
exist  where  the  residence  is  continuous  for  more  than  two  years. 

♦♦This  Department  would  not  assume  to  decide  that  in  such  cases  as, 
are  referred  to  in  your  dispateh  a  continuous  residence  in  a  foreiga 
country  of  two  or  even  of  many  years  should  of  itself  work  an  exx^a- 
triation.  Expatriation  is  a  fact  to  bo  established,  like  any  other  fact, 
by  external  eYidonce,  aud  such  continuous  residence,  even  for  a  life- 
time, is  capable  of  being  explained  on  other  theories  than  that  of  0, 
voluutary  denationalization.  But  when  the  fact  is  once  established, 
by  whatever  proof,  it  woukl,  in  the  opinion  of  this  Department,  oper- 
ate to  place  the  expatriated  person  outside  the  number  of  those  who 
can  claim  the  protection  of  this  Government  as  ft  right. 

♦•The  duty  of  protection  as  toward  the  citizen,  or  the  right  of  its  ex- 
ercise as  toward  the  foreign  power,  is  not  always  correhitive  with  the 
fact  of  citizenship.  Thus  it  was  demonstrated  by  my  predecessor,  Mr. 
Marcy,  that  an  extreme  case  may  arise  in  which  n  Government  will  bo 
jnstltied  in  taking  upon  itself  the  protection  of  persons  who  are  not 
citizens.  On  the  other  hand,  it  is  apparent  that  there  may  be  iustanoesj 
of  claims  to  citizenship  which  is  nominal  only,  if  it  have  any  existence, 
as  where  the  duties  of  citijicjiship  have  never  been  performed,  where 
the  person  of  the  individual  ba3  never  been  within  the  national  j^iritt- 
diction,  or  is  voluntarily  removed  from  it,  and  purposely  kept  beyond 
it ;  where  his  movabtc  wealth  is  purposely  placed  where  it  may  never 
contribute  to  the  national  necessities,  and  his  iuconie  is  expended  for 
the  benefit  of  a  foreign  Government,  and  his  accumulations  go  to  swell 
its  taxable  wealth;  aud  where  from  the  surrounding  circumstances  it 
must  be  assumed  that  he  has  abandoned  the  United  States  and  never 
intends  to  return  to  it. 

"It  cannot  be  contended  that  a  person  with  so  fjuot  an  exercide  of 
the  duties  of  citizenship  is  entitled  to  claim  the  protection  of  this  Gov- 
ernment as  a  right. 

"Each  case  as  it  arises  mnst  be  decided  on  its  merits.  In  each  tho 
nit'kin  fact  to  be  determined  will  be  this,  has  there  been  such  a  practical 
expatriation  as  removes  the  imlividnal  from  the  jurisdiction  of  tlio 
United  Stat4?8  t 

**If  there  has  not  been  the  upi»licant  will  be  eTHitled  to  protection. 

^♦Continiious  absence  from  this  country  does  not  necessarily  xiresumo 
expatriation.  It  has  always  been  held  to  be  consistent  with  a  purposo 
of  returning;  aud  in  the  case  of  a  natural  born  citizen,  or  of  a  natural- 
i/A'd  citizen,  so  residing  in  any  country,  except  the  country  of  his  na- 
tivity, this  Department  would  require  its  agents  to  extend  theprotoc-] 
tion  of  the  Government  to  all  citizens,  except  in  the  presence  of  fttronj 
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affiimativo  proof  of  a  parpose  of  expatriation.  But  when  a  Datunil- 
ixed  citizf  n  reiiinis  to  bis  native  laiul  to  resiik'^  the  arttoii  of  (lie  treaty- 
niakiug  power  aboirc  referred  to  would  seem  to  require  that  su^U  agents 
be  jealous  and  scrutiuiijiDg  when  he  seelis  their  iuterreution.  Even  io 
such  cude  the  purpose  of  not  renounciug  the  adopted  citizenship  might 
be  manifested  and  proved  in  various  ways,  such  as  the  payment  of  an 
income  tax  when  such  a  tax  was  imposed,  the  maintenance  of  a  domi- 
cile, and  the  payment  of  taxes  on  personal  property  within  the  United 
States,  or  other  aiDrniutive  action. 

"It  is  the  duty  of  the  diplomatic  and  consular  a^ent^s  of  the  United 
States  to  listen  to  all  facts  which  may  be  produced  tending  to  exclude 
the  presumption  of  expatriation,  and  to  give  to  them  the  weight  to 
which  io  each  case  they  may  be  entitknl. 

"  The  particular  cases  referred  to  in  your  dispatch  are  easily  deter- 
mined on  the  facta  as  you  state  them. 

*^  Pepin,  the  son  of  a  naturalized  Frcuchmau  who  returned  to  France 
and  died  there,  was  never  in  this  country.  It  is  alleged  that  he  ob- 
tained an  American  passport  from  the  legation  in  London  some  two 
years  since;  but  it  is  not  produced,  and  thus  li^ives  him  without  any 
one  of  the  indicia  necessary  to  show  an  intent  on  his  part  to  assume 
the  dutiefl  of  citizenship  as  well  as  the  privileges  granted  by  the  act  of 
1855, 

"Excepting  the  alleged  application  for  the  pajssport  in  Loudon,  it 
would  seem  quite  possible  that,  were  it  not  for  his  desire  to  avoid  the 
performance  of  duties  required  by  French  law,  he  would  perhaps  never 
have  dreamed  of  calling  himself  an  American,  that  he  would  remain  in 
France  and  avoid  all  duties  to  the  United  States,  that  he  would  call 
himself  a  citizen  of  the  United  States  and  avoid  all  duties  to  France. 

*'In  the  other  case,  an  American  whose  uame  is  withheld,  has  lived 
with  his  family  forty  years  in  France,  has  reared  his  children  there»  has 
never  proposed  to  return  to  the  United  States,  and  his  children  have 
never  been  to  the  United  States,  and  never  expect  to  go,  and  never  want 
to  go. 

"  In  each  of  these  eases  there  is  a  presumption  of  a  luirpose  of  expa- 
triation so  strong  that,  until  it  can  be  rebutted  to  your  satisfaction,  you 
will  justified  in  concluding  that  the  persons  respectively  are  not  enti- 
tled to  your  intervention  to  protect  them  against  the  operation  of  the 
laws  of  the  country  which  they  have  selected  as  their  place  of  resi- 
dence.^ 

Mr.  risli,  See  of  Stato,  to  Mr.  Wasbburue,  J  iioe  "28,  1873.  M83.  lust..  France  ; 
For.  Rol.,  ISTi.  Seo  tlu«  case  referred  to  by  Mr.  Froliogbtiyaen  to  Mr. 
Lowell,  Feb.  27,  1H8I,  aupra,  *  171. 

"  1  am  of  opinion  that  the  entrance  into  the  civil  service  of  the  country 
of  bis  nativity  by  a  naturalized  citizen  of  the  United  States,  who  baa 
returned  to  that  country,  and  continues  his  residence  there  beyond  the 
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leDgtli  of  tiuio  at  whicb,  by  convention  between  tbe  two  states,  the  in-j 
tent  Tiot  to  return  to  the  eoimtry  of  adoption  may  be  belil  to  exist,  must 
be  taken  to  be  very  strong  'evidence  of  tbe  absence  of  intent  to  return/ 
and  must  raise  a  presumption,  wliicli  migbt,  and  probably  would,  make 
it  very  dillicult  for  the  country  of  adoption  to  assert  the  continned. 
citizenship  of  the  party  thus  taking  service  and  continuing  to  reside  in 
the  country  of  bis  nativity." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  MUUer,  Jan.  28, 1874.     M83.  Dom.  Lot. 

A  law  by  a  foreign  state  providing  that  all  persons  visiting  such 
Htate  are  to  be  regarded  as  citizens  or  subjects,  will  not  be  regarded  aa 
internationally  binding. 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  Russell,  Feb.  2a,  1875.    MS8.  IuBt.,Veno*.     8co, 

to  Hume  ettect,  9  Op.,  3b6;  Black,  1B59;  $upra,  $  172. 

A  naturalized  citizen  of  the  United  States  cannot  be  regarded  as 
renouncing  his  United  States  citizenship  merely  becanso  he  returns  to 
liis  native  hind.  To  sustain  such  renunciation,  there  must  be  either  uii 
express  dechiration  of  renunciation,  or  acta  from  which  it  may  be  logi- 

cully  inferred. 

Mr.  Kreliughuybeo,  Sec.  of  State,  to  Mr,  Obborne,  Juuo  19,  ia^'2.    MSS.  lust.,  Arg. 
Rep.    Same  to  name,  July  18,  1883;  ihid. 

Abandonment  of  naturalization  in  tbe  United  States  may  bo  inferred 
from  a  i>rotracted  stay  in  the  country  of  origin  after  returning  there, 
coupled  with  proof  of  animus  manendi,  and  of  entering  on  political  duties 
in  the  latter  country. 

Mr,  FreTirjijbnyHOn,  Sec.  of  Stale,  to  Mr.  Taft,  Jiin.  18,  l^-ai.    MSS.  loet.,  Aastrio. 

Naturalization  may  be  lost  by  resumption  of  native  domicil. 

Mr.Frelin^hnyiteD.Sec.of  State,  to  Mr.  Fish,  Apr.  23.1883.    MSS.  lobt.,  BoL 
giiini. 

**By  the  French  code  all  Frenchmen  who  become  citizens  of  another 
country  by  the  laws  thereof,  thereby  lose  their  French  citizenship. 
This  Depjirtment,  however,  cannot  give  Mr.  Vawdoit  any  assurance  in 
advance  against  arrests  or  other  annoyances  to  which  ho  might  possi- 
bly bo  subjected  in  France  in  case  of  his  retarn  to  that  country,  nor  can 
it  advise  him  as  to  the  expediency  or  propriety  of  such  return.  This 
must  bo  left  to  his  own  judgment.  Should  he,  however,  conclude  to 
return  to  France,  and  while  there  bo  arrested  or  held  on  account  of 
previous  military  occupations,  this  Government  would  extend  to  bim 
all  the  protection  which  as  an  American  citizen  he  may  be  found  under 
the  circnmstances  entitled  to." 

Mr.  B^relingbuyst^n.  See.  of  State,  to  Mr.  Brents,  Jan.  24,  1864.     MSS.  Doro.  Lot.] 
See  aupra,  ^  ITi;  infra,  ^  190,815. 

Volantar>'  expatriation  by  a  naturalized  citizen  which  forfeits  a  right, 
to  diplomatic  intervention  may  be  inferred  from  a  long  residence  abroad 
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in  ilie  place  of  hia  birth,  by  iioii-paymunt  of  taxes  and  DOD-poesession 
of  property  in  this  country,  and  by  failure  to  express  any  intention  to 
return. 

Mr.  Frelujgbuysen.  Sec.  of  Staie,  to  Mr.  Lowell,  Ft-b,  '27. 1^84.     M8S.  loBt..  Gr. 
Brit. 

"When  a  citizen  ol'  tlie  United  States  voluDtarily  places  himself 
within  tlio  jurisdiction  of  a  foreign  Government,  and  subjecti*  himself 
and  lii.s  jiroperty  to  its  laws,  and  when  such  citiziMi  afterwards  seeks 
the  interference  of  the  United  Sfatcs  to  redress  some  wrong  which  he 
may  have  Buffered  at  the  hauils  of  such  f(»ret^n  Government,  this  Gov- 
ernment reserves  to  itself  the  right  of  determining:  not  only  on  the 
merits  of  the  particular  claim,  but  also  on  the  <'laimant'.s  rt«j;ht  to  its 
protection.  It  is  for  this  Government  to  say  whether  the  chiiiu  shall  be 
presented  or  not  to  the  foreign  Government." 

Mr.  Frt'linKhiiyHcn,  Sec.  of  Rlato,  to  Mr.  Lowell,  I'd).  27, 1^84.    M8S.  lust,  Or. 

Brit.;  For.  Rd.,  1864. 
For  fuller  <^xtrActA  from  opinion  in  tliis  ciu«e,  a^e  wpra,  ^  171. 

"  Mr.  Bagur  resided  in  the  United  States  from  1852  to  1.SC5,  and  in 
1860  appears  to  have  been  naturalized  here;  but,  in  view  of  what  fol-  * 
lows,  no  opinion  is  neces.sary  as  to  the  rei^ularity  of  this  procedure-  In 
1865  he  returned  to  Spain.  Thither  he  carriett  hn  wife,  recently  married. 
There  his  chihlren  were  Imrii,  and  there  he  lias  since  remained — over 
twenty  years.  The  fact  that  lie  has  never  votetl  or  hehl  office  in  Spain 
or  taken  part  in  any  political  detnonstratiou  there,  may  bhow  that  he 
was  not  a  zealous  Spanianl,  but  does  not  prove  him  to  have  been  a  loyal 
citizen  of  the  United  States. 

"  While  there  is  no  uHegatiou  that  he  intended  to  return  to  the  United 
States,  the  inference  to  the  contrary  is  rendered  very  strong  by  hia 
settlement  in  Spain  as  the  place  of  his  children's  birth  and  education, 
and  by  his  foihire  even  now  to  make  any  effort  to  return.  Moreover, 
there  is  no  eWdence  that  he  ever  contributed  by  payment  of  taxes  or 
otherwi.se  to  the  support  of  this  Government.  The  facts  furnish  a 
presumption  not  rebutted  that  be  has  abandoned  hi.s  nationality,  in- 
volving his  minor  children  in  the  same  abandonment.  Under  these 
circumstances,  thus  understood,  the  legation  will  not  accede  to  the 
request  of  Mr.  Bagur  for  a  United  States  passport." 

Mr.  Porter,  Acting  8i-*>.  of  State,  to  Mr.  Curry,  Jan,  4,  l*?<i.     M.SS.  Iiist.,  SpAin, 

The  presumption  of  abandonment  of  acquired  allegiance  in  the  United 
States  by  a  native  Turk  returning  to  Turkey  and  there  remaining  two 
years  ia  open  to  rebuttal  by  proof  of  an  intention  to  return  to  the  United 
States. 

Mr.  Biiyard,  Sec.  of  State,  fo  Mr.  Cox,  Mar. 4,  1886.    USS.  Inst.,  Turkey;  see 
tupra,  $$  I72jr. 

**Wero  we  to  hold  that  citizens  of  the  United  States  cannot,  without 
forfeiting  their  nationality,  reside  from  time  to  time  in  South  American 
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BtAt€8  as  Bgeoto  of  their  coautrymeQ,  the  bodiness  of  both  GontiiieDts 
would  receive  a  heavy  blow.  In  afijiirs  so  vast,  so  intricate,  and  so  con- 
tinaous  as  those  of  Alsop  &  Co ,  for  instance,  there  can  b«j  ueither 
consistency  nor  responsibility  of  action  except  through  trusted  ageoDs, 
who,  while  taking  up  continuous  alMxie  in  their  places  of  business  action 
in  South  America,  would  from  early  personal  relations  be  in  the  confi* 
dence  of  their  chiefs,  making  their  central  business  in  this  country  the 
place  to  which  their  domiciliary  duties  would  relate,  and  continaiiig  to 
subject  themselves  to  the  laws  of  the  country  in  which  the  firm  19 
domiciled.  Asa  matter  of  public  policy,  therefore,  as  well  as  of  inter* 
national  law,  I  cannot  but  conclude  that  Mr.  Wheelwright^s  domicile  and 
nationality  are  in  the  United  State*.** 

Mr.  Bayard,  Sec.  of  Stat«,  to  Mr.  BoberU,  Unx.  !W,  1886.    M8S.  Inst.,  Chili. 

**It  appears  from  yoar  dispatch  that  Mr.  Oranz  was  bom  at  Ham- 
burg, Germany,  about  the  19th  day  of  April,  1800;  that  he  emigrated 
to  America  on  the  18th  day  of  SeX)ten)ber,  1877 ;  that  he  was  naturalized 
at  Boston  in  1882;  that  be  left  the  United  States  the  last  time  on  the 
22d  day  of  December,  1883;  that  he  is  now  residing  temporarily  at 
Brussels;  that  his  father  resides  in  Austria,  of  which  county  he,  the 
father,  is  a  subject,  and  that  he  and  his  father  are  engaged  in  trade  in 
Euroxw.  You  state,  moreover,  that  in  the  application  signed  and  sworn 
to  by  Mr.  Cranz  for  a  passport  be  declares  that  he  'Aa*  no  intention  to 
return  tc  the  United  States  to  re/tidcj  though  it  is  possible  he  may  some 
time  make  a  visit  there,  and  that  he  desires  the  passiK)rt  for  the  parpose 
of  residing  in  Europe.' 

"Section  4075  of  the  Revised  Statutes  provides  that  the  Secretary  of 
State  mat/  grant  and  issue  pat^sports,  and  may  cause  them  to  be  issued 
by  such  diplomatic  and  consular  <  fficers  as  the  President  shall  deaig- 
nate. 

** Under  the  statute  it  is  always  a  matter  of  discretion  in  each  indi- 
vidual case  as  to  whether  or  not  a  passport  shall  be  issued.  As  it  ap* 
pears  that  Mr.  Cranz  resided  in  the  United  States  barely  long  enough 
to  be  naturalized,  and  as  it  appears  that  be  has  no  intention  to  return 
to  this  country  to  reside,  or  to  take  upon  himself  here  the  duties  and 
obligations  of  American  citizenship,  the  Department  fully  approves  of 
your  course  in  declining  to  issue  him  a  passport." 

Mr.  Bayard,  Sec.  of  SUto,  to  Mr.  Trco,  Apr.  9,  1666.    M8S.  Inst.,  Bel|pam. 
Seeto/ro,  H  190.  215. 

"  Your  dispatch  "So,  193,  of  the  1st  instant,  in  reference  to  the  ap- 
plication of  Albert  Landau  for  a  passport,  has  been  received. 

'^  In  the  attached  memorial  Mr.  Landau  alleges  that  he  was  duly  nat- 
uralized ill  Philadelphia  during  the  year  1854,  and  that  snbBcquently 
in  the  same  year,  having  obtained  a  jiassport  from  this  Department^  he 
rt'turned  to  Europe.  During  the  following  year,  it  is  alleged,  he  io«t 
both  his  record  of  naturalization  and  his  passport,  but  obtained  aooi 
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passport  (torn  tbe  legation  at  Constantinople.  This  was  subsequently 
canceled,  wlieu  a  new  passport  was  fjiven  liim  by  the  consui^eueral  at 
Alexandria,  Egypt,  in  1863.  The  latter  passport  bo  is  uuableto  pro- 
duce. He  lias  not,  apparently  visited  tbe  United  States  since  1854. 
He  now  desires  a  new  passport  to  be  issued  to  bim  by  yonr  leg^ation. 

"  It  is  not  necessary  to  consider  whetlier  naturalization  can  be  proved 
by  parol,  in  case  of  destnictJon  of  the  record,  for  in  this  case  there  is  no 
adequate;  proof  that  the  record  of  naturalization  ever  existrd.  But 
even  supposing  that  Mr.  Landau's  naturalization  were  duly  proved,  1 
hold  that  he  is  not  now  entitled  to  a  passport.  He  was  naturalized, 
so  lie  claims,  iu  1854,  at  Philadelphia.  He  was  in  Levant  in  lSo7,  and 
there  amassed  a  fortune,  with  which,  about  18C8,  he  retired  to  Vienna. 
During  the  whole  of  this  i>eriod,  according  to  his  own  statement,  h© 
was  absent  from  the  United  States.  This  abscuce,  therefore,  couiuiene- 
hiff  almost  at  the  iusfant  of  his  naturalization,  couthnied  over  thirty- 
four  years,  during  which  time  he  performed  none  of  the  duties,  nor  made 
any  of  tlip  contributions,  of  a  citizen  to  the  support  or  welfare  of  the 
country  of  his  adoption,  although  duritig  u  portion  of  that  time  all  the 
resourcesof  that  country  were  severely  drawn  u[)on.  Ilad  he  paid  an 
income  tax,  as  by  law  he  should  have  done,  if  he  retained  his  citizeti- 
ship  during  the  ]ierio<l  when  that  tax  was  imposed,  it  would  be  easy  for 
him  to  establish  such  payment.  No  attempt  has  been  made  t<>  do  so, 
and  we  must  therefore  presume  that  no  such  tax  was  paid.  Had  he 
paid  taxes  to  the  State  of  Pennsylvania,  in  which,  it  is  to  be  inferred 
from  his  statements,  he  claims  to  have  been  domiciled,  this,  also,  could 
be  easily  proved  J  and  that  no  such  proof  is  oflVred  justifies  the  pre- 
sumption that  none  of  such  taxes  were  iiaid.  He  keeps,  exempt  from 
all  taxation  in  this  country,  the  wealth  he  has  accumulated  under  the 
protection  of  a  i>assport  and  alleged  citizenshii>  of  this  Government; 
and  h6thu8  stands  ahM>f,  demanding  the  protection  of  allegiance  while 
abandoning  all  its  duties,  and  from  across  the  ocean,  in  a  foreign  land, 
applies  to  this  tioverumeut  for  a  passport  which,  without  his  perform- 
ing any  of  the  duties  of  a  <?itizen  of  the  United  States,  would  relieve 
him,  BO  far  as  the  interposition  of  the  United  States  could  do  so,  from 
the  duties  of  a  subject  of  Austria.  This  is  not  a  cjise  in  which  the 
United  States  can  or  ought  to  interpose.  If  Mr.  Landau  had  ever  any 
title  to  be  considered  a  citizen  of  the  United  States,  he  has  abandoned 
it.  Citizenship  of  the  United  States,  it  is  my  duty  to  say,  is  a  high 
privilege,  and,  when  granted  to  an  alien,  confers  great  prerogatives, 
whose  maintenance,  when  they  are  honestly  [u-oeured  and  faithfully  ex- 
ercised, the  United  States  will  exert  its  fullest  powers  to  vindicate. 
These  prerogatives  are  granted  to  protect  not  merely  men  of  wealth, 
such  as  the  present  memorialist,  but  the  humblest  aud  n»ust  friendless 
immigrant  who  seeks  shelter  aud  a  home  on  these  shores.  But  the  en- 
joyment of  the  prerogatives  is  conditioned  on  the  performance  of  the 
correlative  duties  of  loyal  service,  of  love  to  the  country  of  swloption,  ot 
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support  of  the  country  when  she  needs  8a]>port,  and  tlie  iiayinent  of  th 

juht  taxes  tltiit  tMmiitry  impost's  npou  alt  its  citizous.  WLeii  Ibe  pe: 
foruitiiu;e  ol  tlint  duty  eeiiaes,  tLeu  eease  the.  prerogatives  of  tbe  citizeu- 
sbip  on  which  they  are  conditioned.  As  far  as  I  can  jntlge  from  what  is 
before  nie  in  the  jiresent  <'.ase,  these  duties  of  citizenship  have  heen  stead* 
ily  evath'd  by  non-resiilenee,  and  have  never  been  performed  by  the  me- 
uioriulist.  Whatever  may  have  once  been  hi«  title  to  citizenship,  it  was 
long  miH'.v  abandoned  by  hin».  Bis  application  for  a  passport  should 
therefore  be  refused." 


I 


Mr.  Buynrd,  Sec.  of  Stat«,  to  Mr.  Lee,  Jnly  24,  18^.    M8S.  Inst..  Aostria.     Set- 

iw/ra,  $  190. 
As  to  torfi'ilurpof  ciligenship  by  tlosertion  oi"  tbr  military  or  uaval  aorviee  of 
thi-  IJiiitiul  State*,  by  JivtMcliiig  <lnift,  &o.,  see  Rev.  Sut.,  H  199C-1998.     F 
other  ciK»e«,  Hee  App.,  vol.  iii,  ^  176. 
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Domieil  in  a  country  of  voluntary  asylum  may  suspend  allegiance  to 
the  country  of  birth. 

Caignet  v.  Pott  if,  2  Dull.,  234;  8.C.,  1  Yeates,  510. 

To  efieet  expatriation  there  must  be  not  only  a  renunciation  of  citi^ 
zeoshiii  of  the  United  States,  but  actual  removal  for  some  lawful  pui 
pose,  and  the  acquisition  of  a  domieil  elsewhere. 

TiillM.t  i\  JiVJiMOii,  :?  Dull.,  133. 

Merely  entering  into  the  military  or  naval  gervice  of  a  foreigu  jsov^ 
ereign  does  not  hy  itself  work  expatriation. 

Santlssima  Triuidrid,  1  Rroc-k,  iJHff. ;  7  Wheat.,  2ft3.    S*»e  ivfra,  $  392, 

Alienage  of  a  defendant  is  not  to  be  presunted  from  the  mere  fjvcfc* 
that  he  is  the  consul  in  this  country  of  a  foreign  Government, 
Borstf.  Prestou.  lU  U.  S.,  Vfr>2. 

There  is  no  mtHlc  of  reniineiatiou  by  a  citizen  of  his  citizenship  pro- 
scribed.    Bur  it  he  emigrates,  carrieR  his  family  and  effects  along  witbj 
him,  manifests  a  phnii  intention  not  to  return,  takes  up  bis  permaueDl 
residence  abroad,  ami  assumes  the  obligation  of  a  subject  to  a  foreigal 
Government,  tbis  would  imply  a  dissolution  of  his  previous  relatione 
with  the  United  States. 
9  0p.,C2,  Black,  1857. 

A  naturalized  Bavarian  may  return,  so  far  as  the  laws  of  the  Unit 
States  are  concerned,  to  his  former  allegiance;  and  tlie  Bavarian  Gov-! 
ernmeut  may  prescribe  the  manner  of  his  doing  so. 

Ihid. 

Naturalization  is  the  Itighest,  but  uot  the  only,  evidence  of  expatrta 
tion.  Such  acts,  in  addition  to  the  selection  and  eigoyment  of  a  (oreigi 
domicile,  as  amount  to  a  renunciation  of  United  States  citizenship  an^ 
a  wiilingness  to  submit  to  or  adopt  the  obligations  of  a  citizen  of  tb« 
country  of  domicile.,  8uch  as  accepting  public  employment,  engaging  ic 
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military  services,  &c.,  may  be  treated  by  this  GovernmeDt  as  effecting 

expatriatioo, 

14  Op.,  295,  Williams,  1873. 

Intent  to  remain  in  a  foreign  coantry  may  be  evidenced  in  various 
ways  and  by  a  great  variety  of  cireumstuiices,  and  it  is  impossible  to 
lay  down  any  general  rule  by  which  all  cases  can  be  decided.    Intent 
is  the  great  criterion  by  wiiich  the  character  of  domieil  is  determined. 
Ibid. 

As  to  an  alien's  losing  rights  in  an  enemy's  country,  see  infra,  ^  1^2. 

As  to  retarn  of  nataralizod  citizen  to  his  native  luod,  seo  Lawrence,  com.  droit 
int.,  ii,  249. 
^^^^        As  to  forreitare,  by  abaudoumetit  of  coa&iry,  of  right  to  call  for  protection,  aoe 
^^■k  infra,  H  i^,  ^1& 


(2)  On  DY  NATURAUZATIOM  IN   AXOTUKK  COUNTRY. 
§    177. 


A  citizen  of  the  United  States  who  becomes  naturalized  in  another 
country  loyea  his  United  States  citizenship,  and  can  only  regain  it  by 
being  duly  naturalized  as  a  citizen  of  the  United  StLites. 

Mr.  Fi»li,  8cc.  of  StaUs,  to  Mr.  Carpenter,  Feb.  5,  1873.    MSS.  Dom.  Let.   Mr. 
Fisb,  Sec.  of  State,  t^  Mr.  Whiting,  Feb.  6,  1873;  ibid. 

♦'  Your  dispatch  of  the  5tb  ultimo  relative  to  the  case  of  Mr.  Peter 
Cushiuan  .Jones,  an  American  citizen  resident  in  Eouolulu,  has  been 
received. 

"  Mr.  Jones,  as  it  apijears  from  his  letter  to  you  of  the  2Clh  of  May,  a 
copy  of  which  you  inclose,  was  born  in  Boston,  Mass.,  in  18.'i7,  and  in 
1857  took  up  his  residence  in  the  Hawaiian  Kiu'xdom.  entcriuj?  into 
mercantile  pursuits  there  as  a  domiciled  Ameiican  citizen.  Becondng 
the  ownerof  a  merehaut  vessel  there  under  the  Hawaiiiin  flag,  it  became 
necessary  for  him,  in  order  to  the  maintenance  of  his  ri^dtts  in  that  Kitig- 
dom,  to  take  an  oath  of  allegiance  to  the  sovereign  of  the  islands.  The 
form  of  the  oath  is  set  out  in  Mr.  Jones's  letter  thus  : 

"*The  undersigned,  a  native  of  the  United  States  «»f  America,  being 
duly  sworn,  upon  his  oath  declares  that  he  will  support  the  constitution 
and  lawsof  the  Hawaiian  Islaudsjand  bear  true  allegiance  to  Bis  Maj- 
esty Kamehameha  IV.' 

♦'Your  iu(]uiry  is  as  to  what  effect  this  proceeding  may  have  upon 
the  status  of  Mr.  Jones's  American  citizenship. 

**  In  becoming  a  citizeu  of  the  United  States  the  law  requires  that  an 
alien  shall  not  only  swear  to  support  the  Constitution  and  laws  of  this 
country,  but  also  to  renounce  all  other  allegiance,  and  especially  that  of 
the  country  of  which  he  may  be  then  a  subject  or  citizen.  In  the  oath 
taken  by  Mr.  Jones  there  is  no  such  express  renuru;iation  of  his  Ameri- 
can citizenship,  nor  do  the  circumstances  manifest  any  inteutiou  on  his 
part  to  expatriate  himself. 
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'*  It  may,  however,  at  some  future  time,  become  a  question  for  judicial 
investigation  in  his  case. 

"The  doctrine  of  the  executive  branch  of  tbe  Government  on  thie . 
subject  is  thus  expressed  by  tbe  Attorney-General : 

*^ '  To  constitute  expatriation  there  must  be  an  actual  removal,  fol- ' 
lowed  by  foreign  residence,  accompanied  by  authentic  renunciation  of 
pre  existing  citizenship  *  (8  Op.,  139),  and  this  view  finds  support  in 
some  judicial  decisions  ( Juando  v.  Taylor,  2  Paine,  652). 

"  In  the  absence  of  a  direct  judicial  determination  of  the  question, 
do  not  feel  disposed  to  deny  to  Mr.  Jones  any  right  or  privilege  pertain- 
ing to  his  character  of  Aruericau  citizenship,  and  therefore,  while  the 
Department  will  not  undertake  to  express  an  authoritative  opinion  ou 
the  effect  which  his  course  in  Hawaii  may  ultimately  have  on  his  aiatus 
in  that  regard,  yon  are  authorized  to  extend  to  him  such  protectioQ  as 
may  be  properly  dno  to  a  citizen  of  the  United  States  residing  in  and 
having  acquired  a  commercial  domicile  in  a  foreign  state.  This  protec- 
tion must,  of  course,  be  limited  and  qualified  by  the  liabilities  and.  ob-t^^ 
ligations  incident  to  such  commercial  domicile.^  ^H 

Mr.  Freliinjbnyaen,  Soc.  of  State,  to  Mr.  Conily,  July  1,  1882.     MS8.  Iu«t.,  H»-        ' 
waii;  For.  Rel.,  1882. 

Citizens  of  tbe  United  States  cannot  divest  themselves  of  allegiance 
to  the  Government  by  residence  among  Indian  tribes,  nor  even  by  be- 
coming members  thereof. 

2  Op.,  693,  Butler,  18:?4. 

A  native-born  citizen  of  the  United  States,  who  has  been  Datnralized 
in  a  foreign  country,  and  lias  thus  become  a  citizen  thereof,  is  to  be  r 
gaided  as  an  alien  j  and,  in  order  to  reacquire  his  original  nationality, 
he  must  conform  to  the  laws  of  the  United  States  providing  for  the  ad 
mission  of  aliens  to  citizenship. 
14  Op.,  295,  WilJiain«,  l^TA, 

A  native  of  the  United  States,  naturalized  as  a  citizen  of  Mexico,  di 
not  forfeit  his  right,  under  a  grant  from  3Iexico,  to  lands  in  Californi 
by  afterwards  joining  the  forces  of  tlie  United  States  in  the  war  I 
which  that  territory  was  acquire*!. 
U.  8.  r.  Reading,  18  How.,  I. 

(.1)  Efvxct  op  trkatt  limitations. 
U78. 

Qualifications  itnpost'd  by  treaty  become,  when  such  treaty  is  duly      , 
solemnized  and  ratilied,  part  of  our  naturalization  system.  ^H 

Supra,  (J  138.  ^^ 

♦'  It  is  much  to  be  desired  Ihattherc  should  be  a  revision  of  the  treaiieftj 
aflecting  the  status  of  naturalized  Germans  (other  than  AustriuDs) 
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the  UnitcMl  States.  Tliey  were  all  uef^otiated  by  you,  and  you  are  there- 
fore douLtless  faaiUiar  with  tlieir  practical  defects. 

"WLun  tbey  were  negotiated  several  independent  nations  existed  iii 
tbe  territory  which  now  constitutes  the  German  Eiujiire.  When  the 
Empire  was  fbrmetl  we  Ijiul  entered  into  treaties  for  the  regulation  of 
naturalization  with  the  North  German  Union,  with  the  Grnud  Duchy  of 
Baden,  with  the  Kingdom  of  llavaria,  with  the  Grsuul  Dnchy  of  Hesse 
aH  to  the  citizens  of  the  parts  of  the  Grand  Duchy  not  included  in  the 
North  German  Confederation,  atid  with  the  Kingdom  of  Wiirtemberg. 

"The  first  tlefect  in  the  existing  treaties  is  that  they  are  not  coex- 
tensive with  the  limits  of  the  Empire.  The  provisions  of  none  of  the 
existing;  treaties  extend  to  Alsace  and  Lorraioe,  which  farm  an  integral 
[mrt  of  the  Empire,  and  from  which  there  has  long  been  a  large  and 
valuable  emigration  to  the  United  States,  whose  Rtatus  deserves  recog- 
nition and  protection. 

"The  next  ilefect  in  the  existing  treaties  is  that  they  make  different 
and,  in  some  respects,  conflicting  provisions  respecting  the  naturalized 
citizens.     I  will  point  out  these  inconsistencies. 

"For  the  sake  of  convenience  and  brevity  I  confine  myself  to  previa* 
ions  respecting  (he  acquisition  of  American  citizenship  by  Germans,  it 
l>eing  understood  that  the  provisions  of  the  treaties  are  mutual  unless 
otherwise  stated. 

"  1.  Citizens  of  the  North  German  Confederation  tcho  become  natural- 
ized citizensof  the  United  States,  and  shall  have  resided  uninterruptedly 
within  the  United  States  five  years,  shall  be  held  by  the  North  German 
Confederation  American  citizens,  and  shall  be  treated  as  such  ;  but  citi- 
zens of  Baden,  or  of  Wiirtemberg,  or  of  Bavaria,  or  of  Hesse,  who  have 
become  or  shall  become  such  naturalized  citizens,  and  have  so  resided, 
are  to  t)e  held  to  be  such  citizens  (neither  German  country,  however, 
undertaking  to  hohl  them  to  be  such  citizens  beyonil  its  own  borders). 
A  protocol,  signed  at  the  same  time  with  the  Bavarian  treaty,  makes  a 
still  wider  divergence  in  the  case  of  that  Ireaty.  With  this  power  we 
have  agreed  that  the  words  *  resided  uninterruptedly  '  do  not  mean  '  a 
continued  bodily  presence,'  and  therefore  '  a  transient  absence  by  no 
means  interrupts  the  period  of  five  years  j  and  also  that  under  certain 
circumstances  a  five  years'  residence  shall  no  longer  be  required.' 

"  Thus  on  this  most  vital  point  of  a  naturalization  treaty  we  find: 

"  (o)  That  there  are  two  provinces  unaflfected  by  any  treaty. 

*'  {b)  That  the  remaining  states  are  ailected  by  four  treaties,  each 
ojierative  only  within  its  own  territorial  sphere. 

"  (c)  Thi\t  of  these  four  treaties,  three  expressly  relate  to  past  acts  of 
naturalization  as  well  as  to  future  ones,  while  the  fourth  and  most  im- 
portant one  is  entirt^ly  silent  as  to  past  acts. 

"  (d)  And  as  to  one  treaty,  we  are  bound  to  a  construction  of  the  word 
*  uninterruptedly,'  which  we  have  not  a  right  to  insist  upon  as  to  the 
other  three  treaties. 
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"2,  Crimes  c'4)nimitU-cI  before  emigration  may  be  punished,  in  what  w»e 
Korth  Germany,  on  the  return  of  the  eniigrant,  saving  always  the  limi- 
tatiou  eHtrtbIi»hed  by  the  laws  of  his  original  coontry.  The  other  treaties 
aild  to  thiK  saving  clause  the  words  *or  any  other  remission  of  liability 
to  puuinhment.'  Davaria  adds  to  this  that  the  returned  emigrant  i»  not 
to  be  made  pnninhable  for  the  act  of  emigration  itself,  and  Dadeo 
makei^  f<pecial  provisions  concerning  trial  and  pnnishment  for  non-ful- 
flllnient  of  military  duty. 

'*3.  if  a  German  naturalized  in  America  renews  his  residence  in  Xorth 
(Jermany  without  intent  to  return  to  Amt^rica,  he  shall  be  held  to  have 
renpnnci'd  his  naturalization  in  the  United  States.  The  intent  not  to 
return  uiay  be  held  to  exist  when  the  person  naturalized  in  the  one 
country  rcMiiles  more  than  two  years  in  the  other  country.  The  Rnm« 
provision  apfdies  to  Wiirtemberg  as  to  a  '  Wilrtemberger/ to  He«6e 
Darmstailt  an  to  a  '  Hessian  naturalized  in  America  but  originally  a 
citizen  of  the  part  of  the  Grand  Duchy  not  ijKrliidt'd  in  ihe  North  Ger- 
man Gonfederation  j  *  to  Bavaria  as  to  a  *  Bavarian,'  but  as  to  the  latter 
|rt)wer  it  in  ilct-lared  that  the  article  'shall  only  have  this  meaning,  that 
ihe  adopted  coiinlry  of  theenngrant  cannot  prevent  him  from  ac(|uirin^ 
once  more  his  former  citizenship';  but  not  that  the  state  to  which  the 
emigrant  originally  belonged  In  bound  to  restore  him  at  once  to  his  orig- 
inal ivluliot).  Ah  to  Batlcn,  it  is  only  i>iovided  that  the  emigrant  from 
the  ono  state  who  is  to  be  held  as  a  citizen  of  the  other  state,  shall  not 
on  his  return  to  his  original  country  be  constrained  to  resume  his 
former  citizenship;  yet,  if  he  shall,  of  his  own  accord,  reacquire  it  and 
renounce  the  citizenship  obtained  by  naturalization,  such  a  renuncia- 
tion is  allowed,  and  no  fixed  period  of  rrsideucc  shall  be  required  for 
till'  rec()giii{ion  of  his  recovery  <)f  citizenship  in  his  original  country. 

'*  Ihrc,  again,  we  find  great  defects,  which  it  is  very  desirable  to 
have  remedied, 

"(rr)  The  provisions  respecting  residence  in  the  ohl  country  and  the 
Lreaj'quisition  of  citizenship  are  unequal,  nod  in  the  case  of  Bavaria 
nnccrtain. 

"(6)  Residence  in  other  parts  of  Germany  than  that  covered  by  the 
provisions  of  the  parlitMilar  treaty  is  ino]>erative  to  work  a  loss  of  the 
acquired  cilizcnKhip,  wiiicli  is  against  the  interests  and  the  real  iuten* 
tiou  of  the  United  States  and  of  Germany. 

"4.  Each  of  tiieae  treaties  contains  a  i>rovision  resperting  existing 
extrail  it  ion  treaties.  The  trea  lies  thus  referred  to  appear  to  be  iden- 
tical in  principle,  except  that  tho  treaty  with  Baden  contains  no  pro* 
visi^m  respecting  the  utterance  of  forged  paper,  while  such  4i  provision 
is  found  in  nil  the  other  treaties.  The  cKtradition  treaties  with  France, 
cc»nclud<'d  in  ISI.'J  and  ISI.l,  whi<'h  may  be  contende<l  to  1m»  in  force  as 
to  the  porticms  of  Alsace  ami  liorrnine  which  were  ceded  to  Germany, 
contain  a  ditlerent  enumeration  of  crimes,  and  inchido  nipe  and  barg> 
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lury  as  among  the  offeuses  for  wliicli  an  extradition  ijoay  be  claimed  by 
ooe  Govenimeiit  of  tbe  other. 

**5.  yone  of  tlie  treaties  make  a  provisiou  protecting  tbe  rigbts  of 
intieritaiice  of  tlio  einii^raiit,  in  eases  like  Klatt's,  where  tbe  citizenship 
of  one  country  is  lost  and  tbat  of  tbe  other  is  not  yet  aeqniretl. 

"  I  have  ah-eady  expressed  the  opinion,  in  my  No.  50O,  that  it  is  de- 
sirable to  revise  these  several  treaties,  and  lo  reduce  the  respective 
rights  and  obligations  under  them  to  the  simplicity  and  detiniteness  of 
a  single,  or  rather  of  two,  instruments. 

"  The  extension  of  the  provisions  of  tbe  natnralization  treaty  with 
North  Germany  would,  in  the  opinion  of  the  President,  be  the  simplest 
and  best  way  to  solve  that  question,  adding  to  it  snch  a  provision  as 
might  be  necessary,  under  Gtrman  laws,  to  enable  Germans  w^ho  have 
declared  their  intention  to  become  citizens  of  the  United  States,  but 
have  not  yet  become  such,  to  inherit  real  and  personal  estate  in  Ger- 
many, and  also  agreeing  that  its  provisions  are  to  extend  to  all  past 
naturalization." 

Mr.  Fihh,  Sec.  of  Stale,  to  Mr.  Bancroft,  Apr.  14,  1873.     MSS.  lD8t.,Genn;  Tor. 
Rel.,  \if7X     8ee»Hj>ra,  5«  172/. 

''  It  is  much  to  be  regretted  that  the  present  Government  at  Berlin  is 
not  disposed  to  listen  favorably  to  the  suggestion  which  you  were  au- 
thorized to  make  that  the  naturalization  treaty  with  the  North  German 
Union  should  be  extended  over  the  Empire. 

"The  circumstances  under  which  the  existing  treaties  were  negotiated 
neces.sarily  made  them  what  they  are.  To  have  gained  at  that  time 
the  recognition  of  the  principle  of  the  right  of  emigration  was  a  triumph 
of  which  every  one  connected  with  it  has  good  right  to  be  proud.  But 
the  fact  that  the  negotiations  were  made  with  difl'erent  and  independent 
Governments,  each  with  its  own  peculiar  views,  has  been  the  cause  of 
the  divergencies  referred  to  in  ray  No.  569.  Notwithstanding  what  you 
say  in  your  No.  480,  I  still  think  it  would  be  l>etterto  remove  these  dif- 
feixjucevs,  and  to  have  but  one  rule  lor  all  Germany.  And  I  hiul  thought 
that,  as  your  name  is  identified  with  tite  recognition  of  the  great  prin- 
ciple upon  which  the  treaties  were  founded,  it  was  due  to  von  that  the 
complete  structure  which  must  inevitably  come  slmultl  bear  your  signa- 
ture. I  regret  to  learn  from  yon  that  there  is  ko  present  probability  of 
such  a  result. 

*♦  A  German  can  now  oomo  to  America,  obtain  his  naturalization 
papers  through  the  o[>eration  of  our  laws,  return  to  Germany  and  reside 
there  indefinitely  as  an  American  citizen,  provided  he  does  not  reside 
the  ret|uisite  lime  for  renunciation  in  the  territories  under  the  jurisdio- 
tion  of  the  particular  power  of  whom  he  was  form«^rly  a  subject.  It  is 
true  that  such  a  coui-se  would  be  a  fraud  upon  the  United  States  and 
a  fraud  upon  the  German  Empire.  We  should  Ik?  deprived  of  the  re- 
sources of  the  naturalized  citizen  towards  the  support  of  the  state; 
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Germany  would  be  deprived  of  the  right  to  call  upon  him  for  her  de- 
fense. It  is  for  the  interest  of  neither  to  perpetuate  this.  We  are  ready 
OD  oar  side  to  remedy  it  by  extending  the  provisions  of  the  treat 
with  Norf  h  Germany  ovt^r  the  Empire,  as  I  have  already  said ;  but  if  our 
proposition  will  not  be  listened  to,  we  must  await  the  return  of  a  better 
reason.** 

Mr.  Fisb.Ser.of  State.io  Mr.  Iian(roft,.Jmie  4. 1M7:J.  For.  Rel.,  1B73.  By  Mr. 
Dayiurd  in  in«tract.iou!i  to  Mr.  I'eDdletoti  of  Jtine  5W,  I85T,  the  application 
of  the  treaty  to  AlMco-LorraiDe  u  affirmed. 
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A  citizen  of  the  North  German  Confederation,  though  he  has  become 
a  naturalized  citizen  of  the  United  States,  must  have  resided  uniuter- 
ruptedly  in  the  latter  country  for  five  years  before  his  acquired  citizen 
ship  will  be  recognized  by  the  former,  auder  the  treaty  of  February  22, 
1868. 

13  Op.,  376,  Akermao,  1^1. 

The  recitial  in  the  record  of  Lis  naturalization  that  he  had  resided 
continuously  in  the  Unittd  Statos  for  more  than  five  years  would 
be  condusive  as  to  the  fact  so  recited. 
ntd.    8ee  other  cases  itupra,  $  173. 

(4)  nKI>KR  TREATY  WITH  GKRMANY,   TWO    YKAR8*  RR6IDKXCE   IN   GkRXANT  PRIM4 
FACIK  PROOF  or  ABANDONMENT. 

§   179. 

"Yonr  No.  ISO  is  received.     It  incloses  an  announcement  that  berpT 
afttT  naturalized  Germans  who  have  resided  in  Germany  more  than 
two  years  shall  not  be  forced  into  the  army  immediately  upon  the  expi- 
ration of  that  time,  but  shall  first  be  oflerod  an  oppttrtunity  to  retamj 
ro  tlie  United  States, 

*'The  anriouncenient  is  carefully  worded  and  seems  intended  to  r©-| 
move  the  diOicuUy  wljich  has  existed.     If  the  course  indicated  be  fairly 
pursued  mid  natuializcd  ciiizcna  resident  in  Germany  are  ntktitied  of] 
the  intentions  of  the  authorities  and  are  allowed  to  depart  prior  to  any  | 
attempt  to  torcc  them  into  service,  it  will,  as  is  hoped,  remove  an  ob- 
jectionable feature  in  the  working  of  the  treary,  and  not  compel  you  to 
discuss  cases  where  an  adverse  decision  has  practically  been  already  ] 
pronounced  by  tlio  authorities." 

Mr.  FiBh.Sof.  of  Ptaee.  toMr.  Pavin.Nov.  5,  1875.   MSS. Inst., Germ.    8«««Njt»ra^| 
«  140. 

"A  naturalized  citizen  may  forfeit  his  naturalization  before  the  two 
years  mentioned  in  the  treaty  have  elapsed.  To  reach  this  conclusion, 
however,  in  such  a  case,  would  require  clearer  proof  than  is  generally 
to  be  derived  froui  silence  or  from  want  of  a  general  st»ntomcnt  of  in- 
tention to  return.  However  this  may  be,  it  would  appear  that  any] 
person  applying  for  a  passport  may  fairly  be  required  to  comply  witl 
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each  proper  regiilatious  as  bine  been  adopted  by  tlic  Ifgiitioii,  ami  to 
make  siicli  prelimiDrtry  statements  as  are  demaoded  iu  all  cases." 

Sutne  to  Bauio,  Nov.  1,  1876;  ibid.  See,  as  to  negotlalioa  of  this  treaty,  aupra, 
$  14D. 

♦*  Willie  tlio  intent  to  remain  in  the  coantry  of  birth  vtay  he  lii'ld  to 
exist  after  t^o  years'  coutinaous  residence^  it  is  in  reality  not  so  held 
without  special  circumstances  showing  either  an  intent  to  remain  per- 
manently, or  the  absence  of  all  intent  to  return  to  tho  United  States." 

Mr.  Evfirta,  Sec.  of  State,  to  Mr.  Wiiliama,  of  Hodso  Conimitltje  oti  Foreigti  Re- 
latious.     MSS.  Bcport  Book. 

Two  years*  residence  in  such  cases  is  merely  ^riwa/aci'e  proof  of  aban- 
donment of  nationality. 

Mr.  Fieh  to  Mr.  Dnvis,  July  20,  1875.  MSS.  Inst..  Goriu.  Same  to  sarae,  Nov. 
5,  1875;  ibid.  Sftoio  to  same,  June  2fi,  1670  ;  ibSd.  Same  to  flnnn?,  July  1;1, 
1«6;  ibid.  Mr.  Evarts  to  Mr.  Wliito,  Juno  0,  1879;  ibid.  Mr.  Freling- 
hnysen  to  Mr.  Kasson,  Feb.  7, 1885;  ibid. 

'*In  the  treaty  between  tbe  tJnited  States  and  the  North  German 
Confederation  ttie  fourth  article  provides  as  follows: 

*'*lf  a  German  naturalized  in  America  renews  his  residence  in  NortU 
Germany,  without  tbe  intent  to  return  to  America,  he  shall  be  held  to 
have  renounced  his  naturalization  in  the  United  States.  Eeci|trtRMlly, 
if  an  American  naturalized  in  ^North  Germany  renews  his  residence  in 
the  United  States  without  the  intent  to  return  to  North  Germany  he 
shall  be  held  to  have  renounced  \m  natnralization  in  North  Germany. 
The  intent  not  to  return  may  be  held  to  exkt  irhm  the  person  nahirnUzed 
in  the  one  country  resides  more  than  two  years  in  the  other  country,^ 

"An  important  question  has  been  referred  to  me  which  involves  the 
lines  underscored  in  the  above  article.  The  question  is  this:  Is  tho 
residirii;  for  nmre  than  two  years  by  a  person  naturalized  in  his  country 
of  orifjiu  an  irrebuttable  proof  of  an  intention  not  to  return  to  the 
naturalizing  country  t 

"As  the  same  question  arises  under  the  treaties  with  IJaden,  Bavaria, 
llesse  Darrastucit,  and  WUrtemberg,  I  jiroimse,  iu  rcHpoiiso  to  the  in- 
quiries put  to  me,  to  give  it  a  detailed  examination.  In  doing  so  I  beg 
to  state  that  i  have  given  carefu!  conwideration  to  the  excellent  report 
from  Mr.  Deuster,  of  the  Foreign  Allairs  (committee  of  the  House  of 
liepresentatives,  submitted  on  the  17th  of  February,  1?>8.j. 

"No  legislation,  however,  took  place  iu  cnnfonnity  with  the  recom- 
mendations of  this  report,  and  I  am  obliged  to  consider  tho  question 
irrespective  of  any  prescription  of  the  law-making  power.  The  ques- 
tion, I  would  al.so  beg  to  say,  is  one  that  arises  constantly  in  the  munic- 
ipal jurisdiction  both  of  (iermany  and  the  United  States.  The  pojNition 
that  I  now  propo.se  to  take  has  been  accei)ted  as  authoritative  in  both 
countries.  This  position  is,  that  a  statutory  permissi()n  to  make  a  par- 
ticular mode  of  i»roof  of  a  contested  fact  adiuissibJe,  does  not  exclude 
other  modes  of  proof;  and  that  when  the  statutory  proof  is  i)roduced 
it  is,  unless  otherwise  prescribed  in  the  statutes,  as  much  o|»en  to  re- 
buttal as  are  other  modes  of  proof.  This  position  1  now  proceed  to 
illustrate  from  our  own  jurisprudence,  remarking  that  the  same  positiou 
is  taken  by  German  authorities  on  the  law  of  evidwice. 
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**  (1)  I  notice,  in  the  fintt  place.  Matotes  {kernntting  depositions  to  be 
Tvsul  in  certain  clas^eft  of  caees  in  wbicb,  in  common  law,  tbey  woald 
not  be  atlmifiAible.  Those  statotes  nsoally  run  in  the  same  words  as 
thoHe  underncored  in  the  article  before  u.h-  They  provide  that  such 
proof  fwajy  be  roeeived,  Ko  one  erer  pretended  that  the  enactment  of 
suirh  a  Htatnte  makes  the  def>ositJons  go  provided  for  the  exclusive 
mfnle  of  proof  of  the  litijprated  facts,  nor  that  the  facts  the^'  state  are  ir- 
rebuttable. 

*'  (2)  Another  illustration  may  be  found  in  the  statutes  providing  that 
exemplitication  of  deeds  may  be  received  in  evidence.  Here,  again,  no 
one  would  question  that  the  original  deed  would  be  admissible,  or  that 
the  existence  or  eHlcacy  of  such  an  exemplitication  could  not  be  im- 
(M*ache<l  on  grounds  of  fraud  or  non  execution. 

"(.1)  A  tliirti  illustration  may  be  found  in  the  statutes  which  provide 
tliHt  the  statutes  of  foreitin  states  maybe  proved  from  the  printed  stat- 
ute books.  Hero,  a*jaiu,  it  has  always  been  conceded  that  such  a 
statute  docs  not  exclude  other  pnwf  of  fojtign  statutes,  and  that  the 
evidcuce  which  statutes  are  supposed  to  give  may  be  rebutted. 

"I  now  proceed  to  take  up  more  particularly  tbe  questiou  whether 
statutt'H  providing  tliat  intent  may  be  proved  in  n  particular  way  pre- 
scribe snch  way  as  exclusive  and  irrebuttalde.  Wc  have  nnraeroos 
itatutes  of  thif*  class  in  this  country,  and  simihir  statutes  or  judicial 
nilingH  are  to  be  found  in  Germaii  jurispniileiice. 

**1  noijee,  in  ])arti('ular,  ko  far  as  tUi.s  coutitiy  is  concerned,  the  fol- 
lowing iltustrutions: 

•*  (1)  Statutes  wliich  prescribe  that  having  in  possession  counterfeit 
coin  in  qiuiiitirieH  may  be  proof  that  sncli  coin  is  held  for  illegal  pur- 
|)(»Keti«.  Now,  wc  have  niiiiierous  deeisioiis  IVorn  our  courts  to  the  eftect, 
on  the  one  side,  that  such  proof  is  not  exclusive  proof  of  intent,  and  that 
on  the  ntlier  »Uh%  wlieii  otVereil,  it  is  rebuttable, 

*'(*,')  iStntutea  have  alH<»  been  euiu'tcil:  in  several  States  providing  that 
eiirryuig  dangerous  weapons  about  tlu'  person  may  be  presume*!  to  be  for 
an  illegal  object.  Now,  in  no  uas»'  under  such  statutes  would  it  be 
maintained  I  hat  so  carrynig  such  wesii*oi)s  is  the  sole  proof  of  intent,  or 
that  8Iic!j  [U'ooI',  wbeu  admitted,  cannot  lie  rebutted. 

**(;i)  We  may  aho  turn  to  tlie  .statute.^  prescribing  that  having  illicit 
or  contraltand  goods  in  j>os.sessiou  shall  be  regardetl  as  proof  of  an  in- 
lenlion  to  diHptise<ir  Hueli  goods  in  violation  of  law.  Very  many  stat- 
utes of  thJH  ehiHS  liave  betMi  passed  iu  relerein'e  to  the  side  of  inl<»xicat- 
ing  iNpiors,  rind  similar  .statutes  liiive  been  a<lopted  as  part  of  the  rev- 
vunv  system  of  llie  United  States.  Here,  again,  il  would  not  l>e 
pre(eiHle«l  eiltirr  that  llie  possession  of  Hie  illieil  or  contrabatrd  articles 
is  the  sol(^  proof  ot'the  ilh'gal  inleiit,  or  that  when  such  proof  is  otTered 
it  could  not  be  n-lmtled. 

'*(•!)  Tlie  fourth  iUu><tratiou  nmy  be  found  iu  the  recent  statntea 
adopted  in  Kuglaud  and  the  Uuiled  States,  providiug  that  i)arties  tnay 
be  witnesses  in  their  own  cases,  coupling  these  statutes  with  the  judicial 
interpretation  asMigiuMl  to  them,  that  parties,  when  their  intent  is  dis- 
pute<i,  may  prove  what  that  intent  was.  No  one  iu  this  country  would 
have  the  audacity  t<i  maintain  that  such  statutes  precUule  any  other 
proof  of  intent  than  that  whieh  the  parties  tlien»selv»'s  shouM  give,  and 
that  the  evidence  of  th^*  parties  wheu  given  shouhl  be  irrebuttable. 

"The  North  tterman  cutle  provides  aUo  for  numerous  cases  in  which 
partii'H  may  be  udnussible.  Yet  nothing  is  more  remarkable  iu  German 
jurisprudence  than  the  elaborate  energy  with  which,  iu  cases  of  all 
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clasisi'S,  extrinsic  facts  are  api>eak'd  to  tor  the  purpose  of  giving  a  sup* 
plenuMJtarv  proof  to  tlu»  testimony  of  parties,  or  of  controvertiog  such 
te.stinintiy  hy  coiirra<ln"tory  pro(»f. 

'' I  tlierelore  iiiaiiifiiiii  ( bat,  even  tliongh  the  treaty  hud  prescribed 
perempiorily  llmt  when  a  person  natnrsihzeil  iuihe  one  eouotry  resides 
more  than  two  yearn  in  tlie  oIIkt  eoiintiy,  the  intent  not  to  return  is  to 
be  liekl  to  exi.sl,  this  wouhl  not  exeliule  otlier  i>roof  of  an  intent  not  to 
return,  nor  would  it  be  insuseeittible  of  rebuttal  by  proof  that,  he  did 
intend  to  return.  IMir  courts  have  frequently  so  hehl  when  construing' 
statutes  providing:  (hat  intent  or  other  litigated  tacts  are  to  be  jiroved 
in  a  particular  \\it\.  But  the  treaty  contains  u*>  such  peremptory  direc- 
tion, ll  does  not  say  thiU  the  intent  not  to  relui  u  Khali  be  held  to  exist, 
but  it  says  the  intent  not  to  rerurn  nuuf  be  iield  to  cxinr. 

'*It  is  clear,  th<*refi>re,  that  this  method  of  juoof  of  the  animus  ma- 
nendi is  not  th«*  oidy  inoile  by  whi<h  such  aniinus  manernJi  may  be  proved. 
It  Would  be  perlrclly  ccuiipelent.  for  a  (Jennan  by  birth,  who  had  J>een 
naturalized  in  the  l;ntle<l  States,  to  renounce  bis  uaturaliztnl  allepiauce 
in  (Uie  week  alter  his  return  to  Gernumy.  U  would  be  perlectly  com- 
peieut  for  the  tleiinan  Government  in  Nuch  cases,  or  in  cai!>es  in  which 
the  returned  subject  had  remained  over  two  years  in  Gernnitiy,  to  otter 
other  proof  besides  that  of  the  remajniiig,  to  prove  that  he  had  intended 
to  resume  his  allegiance  of  birlli. 

'•Aud,  ou  the  other  hand,  it  wouM  be  perfectly  competent  for  such  a 
citizen,  either  l)efore  or  after  the  two  years  had  elai>sed,to  say  that  it 
was  his  intention  not  to  remain  in  Germany,  but  to  letunitothe  United 
States.  The  <|Uestiou,  it  will  be  observed,  is  clo^ely  rehite<l  to  that  of 
dtmiicit  No  njatter  how  lonj;  a  resident  in  a  ]iarticular  country  has 
renuiincd  there,  his  domiri!  is  in  the  country  of  his  orij^in,  if  he  intends 
to  return  to  it  as  his  final  borne.  No  matter  how  short  a  time  an  emi- 
grant ni:ty  Ih'  in  the  country  to  which  he  emigiates,  his  domicil  is  estab- 
lished there  if  he  intends  ijermanently  to  remain. 

*'  For  the  constr»n*tion  lliat  is  here  given  to  the  treaty  two  arguments 
drawn  froai  thecomlition  ot  things  as  presented  to  the  negotiators  may 
be  here  adtbice<l. 

*'(1)  It  can  hardly  be  supposed  that  Germany  intended  to  repel  from 
her  soil  the  multitude  of  naturalized  citizeTis  of  the  United  Stales,  who, 
born  in  Germany,  desire  to  return  and  reside  thrre  for  periods  exceed- 
ing twn  years. 

"Iwill  take  as  an  illustration  of  this  Germans  naturabzed  in  the 
United  States  who  go  to  Geruumy  for  literary  and  business  purposes. 
Many  ol  thesr  persons  reipiire  a  residence  of  over  two  years  in  Germany 
to  <»tiect  their  object,  and  it  is  most  unlikely  that  the  negotiators  in- 
tended to  exclude  Jrom  Germany  men  such  as  these,  whose  presence  ict 
mntters  of  literature  might  adorn,  and  in  matters  of  business  mif<^ht 
iK-netit,  the  country  of  their  temporary  residence.  It  is  well  known  that 
the  selliijg  agents  of  many  great  manufacturers  aud  producers,  both  in 
GerniiUiy  and  the  United  States,  are  in  the  habit  of  remaining  often 
overai>eriod  much  greater  than  two  years  in  the  idace  of  their  agency, 
an<l  it  cannot  be (lUestioned  that  the  continual  presence  of  such  agents, 
retaining  as  th«'y  do  their  allegiance  to  the  country  from  which  they  are 
sent,  is  greatly  conducive  to  tlie  business  prosperity  of  the  country  in 
which  their  agen*;y  is  oxecuteil.  Vet  the  clause  before  us  wouhl  pre- 
clude inexorably  a  stay  of  such  agents  beyoinl  the  jieriod  of  two  years. 
And  even  a  moi*e  striking  instance  of  the  improbability  of  the  construc- 
tion 1  here  contest  is  to  be  fountl  in  the  case  of  the  children  of  German 
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parents  Daturulized  in  the  United  States,  wlieu  such  cbildren  go  to  Ger- 
many for  fduciitioiL  Sevenil  tUoiisaud  stiulcnts  tYom  the  United  States 
aresaul  at  presiMit  to  bo  in  GiTuifiiiy.  A  larsc  proportiou  of  these  are 
cbililieiJ  of  (iermjiDs  Tuituralizetl  iii  the  United  States.  No  thorough 
eouFise  of  ediicatioii  in  Germany  eoiiki  be  obtained  if  the  limit  of  study 
be  two  yeaiN.  Tlie  benefits  of  sueli  thorough  eojirse  of  study  both  to 
Germany  and  the  United  States  eaiiuot  be  disputed,  and  it  is  still  less 
open  to  dispute  that  there  are  multitudes  of  German  parents,  who. 
thoufjh  naturalized  in  and  truly  loyal  to  the  United  States,  are  attacht^d 
to  the  literature  of  tlieir  native  land  and  to  its  system  of  education  and 
discipline,  and  who  tlesirc  that  their  ehddreu  should  have  the  advan- 
tages of  German  edueational  institutious.  It  is  hardly  to  be  supposcrd 
that  the  nej:»»tiati>rs  of  this  treaty  intended  to  put  a  stop  to  the  enjoy- 
ment of  Rueb  adviintagi's  by  the  diitdreu  of  naturalized  Germans  when 
they  are  open  to  tlie  etiildren  of  eitizeitHof  the  United  States  by  birth. 
It  i«  not  liki^ly  that  the  Oennan  negotiators  of  this  treaty  in  partitruJar 
would  iu  this  as  well  as  iu  the  other  eases  have  discriminated  so  seriously 
against  tbdr  own  eountry, 

*' (2)  A  final  objt'etion  to  this  eoustrnetiou  to  whieh  I  now  turu  has 
already  been  taken  by  the  Amerieau  minister  at  Berlin.  If  at  the  ex- 
piration of  two  years' residenee  ia  Germany,  a  Germau  naturalized  iu 
the  Uniteil  States  loses  his  Amerieau  natumalit^',  he  becomes  without 
any  nationality  whatsoever,  so  far  as  the  treaty  is  concerned,  since  b^' 
the  treaty  there  is  no  provision  made  fortlie  resumjition  of  his  German 
nationality.  Ho  would,  therefore,  be  in  the  extraordinary  condition  of 
a  pers(>n  without  any  national  ties  or  allegiance.  That  he  should  be 
allowed  to  resume  his  old  nationality  when  he  desires  is  not  strange; 
bnt  it  would  be  very  strange,  if,  without  any  such  desire  on  his  part  or 
any  action  justifying  it,  he  Kbonld  (1ms,  by  the  mere  expiration  of  time, 
be  absolutely  deprived  of  any  political  status  whatsoever. 

"  In  several  treaties  tliat  have  been  negotiated  by  the  United  States 
on  this  topic  it  is  jir(>vided  that  the  presumption  of  intent  drawn  from 
a  residence  of  over  t  no  years  should  be  open  to  rebnttah  Perhaps,  as  a 
matter  of  excessive  caution,  it  might  be  desirable  to  adopt  an  article 
additional  to  the  treaty  liefore  ns,  providing  that  a  two  years' residence 
in  the  coufitiy  of  origin  should  only  be  regarded  as  prima  facie  proof  of 
renunciation  of  Amerieau  naturalization,  such  proof  to  be  open  to  cor- 
roboration on  the  oiu?  .side  and  to  rebuttal  on  the  other  side;  but  it 
Rbonld  be  clearly  understood  that  this  is  done  without  in  any  way  waiv- 
ing the  position  that  this  ineJdent  of  rebuttability  belongs  to  the  clause 
before  us  as  il  stands  iu  the  treaty." 

Opiuioa  of  Mr,  Wlxurton,  law  officvr  of  Deptirtmeut  of  State,  incloacd  by  Mr. 
Biiyartl,  Sec.  of  St^te,  to  Mr.  Pendleton,  Dec.  18, 1885.  MSS.  Inrt.,  Germ. ; 
Eor.  K«l.»1885. 

A»  to  negotiation  of  this  treaty,  see  tupra,  $  I4d. 

Under  the  concurrent  effect  of  article  1  of  the  treaty  with  Prussia 
1828,  and  of  article  1  of  the  treaty  with  the  North  German  Confederacy 
of  18(iS,  *•  Americans,  both  native  and  naturalized,  should  have  a  free 
and  equal  right  of  peaceahlo  sojourn  in  Germany  if  they  submit  to  the 
laws."  The  position  taken  by  Germany  that  these  provisions  •^do 
not  conflict  with  the  position  that  returning  emigrants,  even  when 
recognized  as  naturalized  Americans,  may,  when  the  accompanying  cir- 
^amstanccs  require,  be  exj*elled  like  any  foreigner,  but  that  on  princiido 
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this  right  will  be  invoked  only  when  inalurely  considered  grounds  of  the 
public  welfare  compel,"  "  does  not  meet  with  the  assent  of  this  Govern- 
ment." ''Thia  Government  contends  thiit  in  the  absence  of  any  such 
ToUmtrtry  and  os]ire88  manifestation  of  intent  to  renonnc©  American 
citizenship,  our  eitizens  can,  luidiT  the  treaty  of  ISG8,  claim  recognition 
of  their  status  and  ail  rights  of  sojourn  pertaining  thereto  during  the 
tirst  two  years  following  their  arrival  in  Germany."  •  •  •  "The 
general  doctrine  of  the  right  of  a  nation  to  expel  obnoxious  foreigners, 
whose  iiresencc  is  dangerous  to  its  peace  and  wcHinv.  from  its  shores,  is 
well  known  to  this  Government,  and  by  none  more  readily  aekuowl- 
edged  J  but  this  right  was  not  lost  sight  of  in  framing  the  treaty  of  18tJ8, 
and  while  the  right  is  admitted,  ycl  its  particular  applicaliou  as  regards 
naturalized  Americans  is  considered  in  and  limited  by  that  treaty." 

Mr.  Bttyjird,  See.  of  State,  to  Mr.  Peuaielou,  M«r.  12,  IttciC.  MSS.  Iiu»t.,Gernj. 
Seo  Bamo  to  saino,  Jun,  MS,  IbHO;  ibid.  Sauae  to  same,  Jan.  20,  1880;  ibid. 
See  App.,  vol.  iii,  ^  17'.i. 


IV.    LIABILITIES  OF  NA  TUIiA  LIZED  CITIZEN  ON  RETURNING  TO  NA  TIVE 

LAND. 

(I)   WUILB  VOLLNTAKY   IvXPATlJI A TIOS   18  KO   GltOUNr*   FOtt  ADVKRSK   PROCKKIMXOS, 
IT  IS  OTHEIIWISB  AS  TO  ACTS  DOSK   BY  HIM    BKFOnK  KXPATBIATIOX. 

§  ISO. 

"1  have  just  had  a  full  conversation  with  Baron  GeroU,  the  Prnssian 

minisU'r,  in  relation  to  the  case  of  your  brother,  Denry  D'Oench.  The 
popilions  maintained  l>y  this  Department  in  tlie  case  of  Koszta  will  be 
acted  i>n  in  all  cases  to  which  they  may  be  applicable;  but  it  is  appre- 
hended that  there  arc  such  circnmstanees  of  difference  in  your  brother's 
case  as  may  embarrass  the  Government  in  their  eflbrts  to  procure  his 
discharge. 

''  Prussia  regarded  him  as  a  fugitive  from  justice  anil  claimed  from  the 
autliorities  of  Hamburg  his  extradition  as  a  matter  of  right,  and  Ham- 
burg yielded  to  this  claim  as  a  matter  of  duty  arising  from  its  political 
connection  with  her.  Having  got  possession  of  his  person  and  brought 
bim  within  her  jurisdiction,  as  she  contends Ju  a  strictly  legal  manner, 
she  maintains  her  right  to  inHict  upon  him  the  punishment  to  which  he 
has  been  sentenced  by  the  tribunals  of  the  country  for  a  violation  of  its 
laws  committed  wbile  he  was  a  subject  of  the  King  of  Trui^yia.  The 
change  of  national  character  subsequent  to  the  alleged  otteuse  does  not 
release  an  ollender  from  penalties  previously  incurred  when  legally 
brought  within  the  jurisdiction  of  the  country  whose  laws  have  been 
violated.  It  may  be  found  that  in  this  respect  there  is  a  diflerence  be- 
tween the  case  of  your  brother  and  that  of  Koszta.  You  may,  how- 
ever, be  assured  that  this  Government  will  use  all  proper  means  to 
effect  his  release." 

Ail.  Marcy,  800. of  Stale,  to  Mi.  D'OoiicL,  Nov.  16,  I3.VJ.    MSS.  Dom  Let. 
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An  Austriau  subject  wbo  commits  an  offcuse  iipfaiost  Aastriati  laws, 
and  tlicn^  atti^r  becoiijin<i:  ii  iiaruralized  citizen  of  the  United  States,  re- 
turns voluntarily  to  Austria,  cannot  ri^jjlitfully  set  up  bis  cilizeasbip  in 
the  United  States  as  a  bar  to  a  prosecution  in  Austria  for  euch  an  offeuse. 
Mr.  Marry.  Sec.  of  State,  to  Mr.  Jackson,  Apr.  6,  latS.   MSS.  loBt,,  Austria.    To 
Hame  elFt'ct,  see  saiiu,*  to  same,  Nov.  C,  1854 ;  ibid. 

♦•The  liability  of  a  citizen  of  tbe  United  States  before  the  courts  of 

Hanover  eunnot  depend  upon  tlie  question  whether  ho  is  a  native  or 
naturalized  (citizen,  but  upon  tbe  question  only  whether  he  ba.*^  com- 
mitted any  o&Vifse  against  Hanoverian  law.  Expatriation,  as  you  have 
been  already  instnu'ted,  is  no  otlense,  an*!  we  cannot  permit  an  unrea- 
^nablu  disttnetiou  to  be  made  between  different  chiasesof  our  citi- 

BDS." 

Mr.  Caas,  Sec.  of  State,  to  Mr.  Wri^Ut,  Dec.  'J,  1659.     MSS.  Inst.,  Prussia. 

As  to  annojaoces  to  wbicli  Fteuchuicn  uutiiralized  in  the  United  Statett  may  bo 

8ul»ji'ct  OD  revigitiiig  France,  hee  Mr.  Finh,  Sec.  of  Stat©,  to  Mr.  Pintard.  Feb. 

12,  l??74.     MSS.  Dom.  Lt^t. 

'  In  granting  the  biudi  ]>rivile^e  of  its  citizenship,  tltc  United  States 
does  not  assume  the  defense  of  obligations  incurred  by  the  party  to 
whom  it  accords  its  citizenship  prior  to  liis  acquisition  of  that  right, 
nor  does  it  assume  to  become  his  attorney  lor  the  [irosecution  of  claims 
originating  prior  to  the  citizenship  of  the  claimant," 

Mr.  Fi»L.  Sec.  of  State,  to  Mr.  Davis,  Nov. 24, 1871.    MSS.  Inst..  Oerm. 

^<The  oidy  provision  in  tbe  treaty  touching  tbe  liability  of  the  citizen* 
to  punishment  on  his  return  appears  in  the  second  article,  that  a  natu- 
ralized citizen  on  his  return  to  (xcrmauy  iM^tnaius  liable  to  trial  and  pun- 
inhment  for  an  action  jvnuisbable  by  the  laws  of  Germany  cummif ted  be- 
fore iiix  einifjratknK  This  limitation  is  plain,  and,  as  it  stands,  would 
exclude  oUeuses  which  consist  in  a  faihiro  to  perform  military  dutj*,  the 
obligation  to  which  arises  after  emigration." 

Same  to  same,  .Inly  21,  It'Tii.     MSS.  Itiitt.,  (Jtriii. 

**Your  letter  of  tbe  15th  instant,  inquiring  whether  a  naturalized 
American  citizen,  born  in  France,  would  be  subject  to  military  duty  in 
case  he  should  revisit  his  native  country,  has  been  received. 

'*  In  reply,  I  must  inform  you  that  your  inquiry  belongs  to  a  class  re- 
s[iecting  which  the  Department  of  State  refrains  from  expressing  an 
authoritative  oi>inion  in  advance  of  a  case  actually  arising  and  calling 
for  diplomatic  intervention.  It  may,  however,  be  stated  that  the  De- 
partment's uaderstaridiug  of  the  general  Frenrb  ruhi  in  such  cases  is, 
that  when  a  male  child  is  born  in  France,  the  fact  is  registered  at  tbe 
place  of  birth  and  transtnitted  to  the  proper  prefecture  as  of  one  event- 
ually liable  to  utilitary  duty.  On  the  compb'tion  of  the  twentieth  j'ear 
the  Jndivitlual  is  summoned  to  present  himself  at  a  designated  [ihu'e. 
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It"  ri'sidiug  abroad,  the  notice  is  served  on  bim  through  the  consul,  or 
through  the  parent*  aud  relations  residiug  io  France." 

Mr.  Bayard,  Sec.  of  State,  t«»  Mr.  Wollner,  Oct.  24,  18d:>.     MSS.  Dooi.  Let. 

While  a  naturalized  citizen  who  returns  to  his  native  country  is  liable 
like  any  other  person,  to  be  arrested  for  a  debt  or  a  crime,  he  cautiot 
rightfidl}'  be  punished  for  the  nou  jterJormaiiee  of  a  duty  whieh  is  sup- 
]W)sed  to  i^riow  out  of  his  abjured  allegiance.  An  arrest  of  a  former  sub- 
ject, who  has  become  naturalized  in  the  United  States,  cannot  bejusti- 
tied  on  the  ground  that  he  emigrated  contrary  to  the  laws  of  his  original 
couutrj. 

9  Op..  U56,  Black.,  1859. 

(2)   If  he  LKIT   MILITAJty   DUTY  DVK  AX0  TOfFMOPOBM KD,   HE  MAY  BE  HELD  TO  IT 
IF  OR  BKTURN  AFTER  NATURAUZATION. 

5  181. 

"  The  Prussian  Goveniraent  requires  of  all  its  subjects?  a  certain 
annnnit  of  niilitjiry  service.  However  onerous  this  requirement  mny  be, 
it  is  purely  a  matter  of  domestic  policy,  in  which  no  foreign  Government 
has  a  ri;^ht  to  interfere.  It  appears  that  there  is  no  exemption  from  the 
obligation  to  render  this  service  in  favor  of  persons  wishing  to  leave  the 
country,  unless  they  apply  for  and  receive  from  the  proper  authorities 
what  is  termed  "a  certificate  of  emigration.'  This  *  eraigratiou  certifi- 
cate ■  seems  like  an  ordinary  passport  to  be  granted  as  a  matter  of  course 
on  appliciition.  When  the  vast  extent  of  the  Prussian  niilitary  estab- 
lishment is  cousidered  and  its  importance  in  the  monarchy,  such  a  reg- 
ulation, in  reference  to  persons  wishing  to  emigrate,  who,  as  yuu  are 
aware,  now  amount  to  many  thousands  annually,  cannot  be  regarded  as 
otherwise  than  liberal.  But  even  if  a  diftereut  system  prevailed,  and  if 
the  i)revious  rendition  of  a  certain  amount  of  military  duty  were  made 
the  condition  sine  qunnon  of  granting  the  *  emigration  certificate,'  how- 
ever oppressive  the  rule  might  be,  a  foreign  Government  could  have  no 
right  to  interfere  with  its  execu'iou. 

"  If,  then,  a  Prussian  subject  born  and  living  ni»der  this  state  (tf  law 
cbooses  to  emigrate  to  a  foreign  country  without  obtaining  the  '  certifi- 
cate'  which  aloue  can  discharge  him  from  the  obligation  of  military 
service,  he  takes  that  step  at  his  own  risk.  He  elects  to  go  abroad 
under  the  burden  of  a  duly  which  he  owes  to  his  Government.  His 
departure  is  of  the  nature  of  an  escape  from  her  laws,  and  if,  at  any 
subsequent  period,  be  is  indiscreet  etjongh  to  return  to  his  native 
country,  he  cannot  complain  if  those  laws  are  executed  to  his  disad- 
vantage. His  case  resembles  that  of  a  soldier  or  sailor  enlisted  by  con- 
scription or  other  compulsory  i>ro<^p.ss  in  the  army  or  navy.  If  he  should 
desert  the  service  of  his  country  and  thereby  render  himself  amenable 
to  military  law  no  one  would  expect  that  he  could  return  to  his  native 
8.  Mis.  162— VOL.  ir 25  385 
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land  and  bid  defiance  to  its  laws,  because  in  the  mean  time  he  might 
have  become  a  naturalized  citizen  of  a  foreig:n  state." 

Mr.  Everett,  Sec.  of  State,  to  Mr.  Bariiurd,  Jan.  14,  18i3.    M8S.  Inst.,  Prussia. 

"  This  Government  cannot  rightfully  interpose  to  relieve  a  naturalized 
citizen  from  the  duties  or  penalties  which  the  laws  of  his  native  coantry 
may  impose  upon  him  on  his  voluntary  return  within  its  limits.  When 
ji  forcif-ner  is  uaturalized  the  Gaverument  does  not  regard  the  obliga- 
tions he  has  incurred  elsewhere,  nor  does  it  undertake  to  exempt  hiua 
from  their  jierformance.  He  is  admitted  to  the  privileges  of  a  citizen 
in  this  country,  and  to  the  riights  which  onr  treaties  and  the  law  of  na- 
tions secure  to  American  citizens  abroad.  In  this  respect  he  has  all 
the  rights  of  a  native-born  citizen,  bnt  the  vindication  of  none  of  these 
rights  can  require  or  authorize  an  interference  in  his  behalf  with  the 
fiiir  appliciition  to  him  of  the  municipal  hiws  of  his  native  coutitiy  when 
he  voluntarily  subjects  himself  to  their  control  in  the  same  manner  and 
to  the  same  extent  as  they  would  apply  if  hehad  never  left  that  coantrj'. 
A  difl'erent  view  of  the  duties  of  this  Government  would  be  an  invasion 
of  the  in{lepen<U'nce  of  nations,  and  could  not  fail  to  be  productive  of 
discord ;  it  might  moreover  prove  detrimental  to  the  interests  of  the 
States  of  this  Union." 

Mr.  Marcy,  Soc.  of  State,  to  Mr.  Daniel,  Nov.  10,  1855.    MS8.  Inst.,  It*ly. 

'*  It  is  well  known  that  the  laws  of  most  of  the  German  states  require  j 
of  their  subjects  a  certain  amount  of  military  service.     If  they  emigrate 
before  they  perform  it,  and,  becoming  naturalized  abroad,  retnrn  for 
any  purpose  to  their  native  country,  they  are  still  liable  to  perform  the 
service." 

Mr.  Marcy,  Sec.  of  Stntc,  to  Mr,  Florence,  Feb.  17,  1857.     M8S.  Dom.  Lot. 

"  It  is  undoubtedly  true  that  this  Government  has  acquiesced  in  the 
opinion  expressed  by  Wr.  Wheaton,  that  when  a  citizen  who  has  been 
liable  to  military  duty,  leaves  his  own  country  without  permission,  and 
without  having  jierformed  this  duty,  be  may  be  held  to  discharge  this 
liability  whenever  lie  is  found  again  in  his  native  state.  This  opinion, 
however,  is  regarded  by  this  Government  as  ajvplying,  not  to  cases  of 
inchoate  liability,  but  to  cases  only  where  the  liability  has  become  com. 
plete.  To  speak  of  a  minor  as  liable  to  military  service,  simply  because, 
if  he  should  live  long  enouch  in  the  country,  he  might  become  so,  conld 
not  be  fairly  regarded  as  either  appropriate  or  just.** 

Mr.  Cass,  Sec.  of  State,  to  Mr.  8cblei<len,  Apr.  9,  1«J0.    MSS.  Not««, 
Towns. 


< 


N 


'*  If  the  future  liability  to  do  military  duty  creates  a  peri>etual  o^ 
nation  wherever  the  jKirty  muy  be,  and  whatever  other  responsi 
ties  he  may  have  incurred,  the  same  principle  will  enable  a  Government 
to  prevent  its  subjects  or  citizens  from  ever  leaving  its  dominionn  or 
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chiingiug  tbeir  homo.    It  would  be  a  practical  deniiil  of  all  right  of  ex- 
patriation^ and  a  fall  assertioo  of  the  doctrine  of  perpetual  allegiance." 
Mr.  Cass,  St-e.  of  State,  to  Mr.  Wiigbt,  May  lv»,  16:^9.    MSS.  Inst.,  Piussia. 

"  The  position  of  the  United  States,  as  communicated  to  the  minister 
at  Berlin  for  the  information  of  the  Prussian  Governmcut,  is  that  na- 
tive-horn Piiissian8  njvturalized  in  the  United  States  ami  returning  to 
the  country  of  iheir  birth  are  not  liable  to  any  dnttes  or  penalties,  ex- 
cept friuch  as  were  existing  at  the  period  of  theireniigration.  If  at  tlint 
time  they  were  in  the  army  or  actually  culled  into  it,  such  emigration 
and  natundization  do  not  exempt  them  from  tlie  legal  penalty  wliich 
they  incurred  by  their  desertion,  but  this  penalty  may  he  enforced 
against  them  whenever  they  shall  voluntarily  place  themselves  within 
the  local  juris<liction  of  their  native  country,  and  shall  be  proceeded 
against  according  to  law.  But  when  no  present  liabilities  exist 
Hgainst  tbem  at  the  period  of  their  emigration,  the  law  of  nali<ms,  in  tho 
opinion  of  tliis  Government,  gives  no  right  to  any  country  to  interfere 
with  naturalized  American  citizens,  and  the  attempt  to  do  so  would  be 
considered  an  act  unjust  in  itself  and  unfriendly  toward  the  United 
States.  This  question  cannot,  of  course,  arise  in  the  case  of  a  natural- 
ized citizen  %vho  remains  in  the  United  States.  It  is  only  when  lie  vol 
untarily  returns  to  his  native  country  that  its  local  laws  caubeeuforced 
against  him." 

Mr.  Cftss,  Soc,  of  Stato,  to  Mr.  Hofer,  June  14,  1851).     MSS.  Dom.  Let. 

"  In  order  to  entitle  his  (a  naturalized  citizen's)  original  rtovernment 
to  punish  him  for  an  otleuse,  this  must  have  been  committed  whilst  ho 
was  a  subject  and  owed  allegiance  to  that  Government.  The  oHense 
must  have  been  complete  before  his  expatriation.  It  must  have  been 
of  such  a  character  that  he  might  have  been  tried  and  punished  fur  it 
at  the  moment  of  his  departure.  A  future  liability  to  serve  in  the  aimy 
will  not  l>e  suflQcient,  because  before  the  time  can  arise  for  such  sitvicc! 
he  has  changed  his  allegiance  and  has  become  a  citizen  of  the  United 
States.  It  would  be  quite  absurd  to  couleml  that  a  boy  brought  to  this 
country  from  a  foreign  country  with  his  1ather*s  family,  when  but  twelve 
years  of  age  and  naturalized  here,  who  ehoald  afterwards  visit  the 
country  of  his  birth  when  he  had  become  a  man  might  then  be  seized 
and  compelled  to  perform  military  service,  because  if  he  had  remained 
there  throughout  the  intervening  years,  and  his  life  had  been  spared, 
he  would  have  been  bound  to  perform  military-  service.  To  submit  ti* 
such  a  principle  would  bo  to  make  an  odious  distioction  between  our 
naturalized  and  native  citizens." 

Mr.  CaM,  See.  of  State,  to  Mr.  Wright,  Joly  8,  1859.    MSS.  Inst.,  Prussia. 

"This  Government  niaintainR  the  right  of  expatriation  and  natural- 
ization, and  maintains  also  that  if  a  foreign-horn  citizen  naturalize<l 
here  returns  to  his  native  country  he  is  not  liable  to  any  military  duty, 
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except  such  as  was  actuaUy  tlae,  and  wbich  be  had  been  called  upon  to  j 
perform  before  bis  emigration." 

Mr.  ftuis,  S<<c.  of  Stale,  to  Mr.  Masmi,  July  27,  1859.    MSS.  lust.,  France. 

*'  The  naturalized  eniigrnnt  eanuot  be  made  responsible  on  his  retam 
for  any  military  duty  unless  Ue  bad  been  actually  required  to  perform 
it  before  bis  eniigTutioti,  and  bad  deserted  from  it." 

Mr.  Cass,  Sec.  of  State,  to  Mr.  W.  R.  Calhoun,  Dec.  31,  1859.    MSS,  lust,,  I 
Frauce, 

"  This  Department  is  frequently  called  upon  to  interpose  in  bebnlf  of 

naturalized  citizeus  of  the  United  States^  wbo,  upon  temporary  visits 
trt  tbeir  natiirc  countries,  are  .subjected  to  arrest  and  tnix}risoQnient 
under  the  operation  of  these  conscription  laws.  When  any  such  case 
is  brought  to  the  attention  of  the  Depaitrnent,  its  aid  and  protectioii 
is  never  withheld,  nor  lias  this  Government  omitted  any  opportnnity 
to  urge  upon  the  Governments  of  Europe  a  modification  of  those  con- 
scription lawH  in  so  far  as  their  operation  extends  to  or  aHects  natural- 
izi'd  citizens  of  the  United  States.  In  I  he  treaties  on  eitizenshijj  and 
naturalization  which  exist  between  the  United  States  and  several  of  tb«i 
Governments  of  continental  Euro[)e,  these  Goverumenta,  while  liberal 
as  to  other  matters,  insist  upon  excepting  liability  for  undischarged 
military  duties  from  the  schedule  of  native  obligations,  from  which  the 
suiiject  is  to  be  considered  released  upon  having  effected  a  cfaungo  in 
his  original  nationality." 

Mr.  V\^h,  Sec.  of  Stale,  to  Messrs.  Slioiter  &  Brulbur,  Mar.  13,  1873.     MSS. 
Dtmi.  Let. 

That  in  Russia  any  Kussian  going  abroad  without  iicrmissiou  would 
l)e  liable,  by  Russian  municipal  law,  to  i>unishnjent,  wlielber  his  military 
duties  were  performed  or  not,  see  Mr.  Wurts  to  Mr.  Bayard,  St,  Peters- 
burg, June  14,  IS85;  MSS.  Dispatcbes  Russia,  For.  Rcl.,  1885.  But  in 
case  of  arrest  under  such  cireumstauces  the  Russian  tJovernment  gener- 
ally, at  the  request  of  the  Ignited  States,  releases  the  party  under  con- 
ditions, "  but  tbis  is  regarded  as  a  concession  from  courtesy  and  not  of 
right."  *'  The  Russian  Government  refuses  to  admit  the  right  of  a  for- 
eign state  to  exempt  by  naturalization  its  subjects  from  their  nnfulfllled 
prior  duties  to  the  land  of  their  birth."    Ihid. 

A«  to  eximliHion  from  Gt?rn>.iny  in  anch  ctwws,  sec  i«/ra,  5  20C. 

As  to  liability  of  Frenchmen  nataraliz«id  in  the  United  States  to  militftty  duty, 

see  Mr.  Bayard,  Sec.  of  State,  to  Mr.  M.vora,  De<5. 7,  16^5.    MSS,  Dom.  Let. 

Mr.  Bayard,  See.  of  State,  to  Mr.  Sprig{;a.  Jan.lS,  1886;  ibid, 

(3)  But  >0  LlAt^IUTi-  It)l{  8CD8KQUENT  DUTY. 

§  182. 

By  the  decree  of  the  judicial  tribunal  of  Tordousein  18<J0,  Mr.  I'ayoon, ' 

»  Frenchman  by  birth,  but  an  American  citizen  by  naturalization,  was 
di8charge<i  from  the  military  nervice  iulo  which  he  had  been  required  to 
QDter.     "  I  concur  fully  with  you  in  opinion  that  tbis  case  and  that  of  Mr, 
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Zeiter,  another  American  Daturaltzed  citizen  rfleased  in  June  last,  un- 
der similar  cinniniHtances,  by  ii  judieial  Iribiiiial  at  Wesseubourg,  recog- 
nize the  priiicipU'  tliiit  Frenchmen  leiiviiio;  tlieir  country  and  acquiring 
the  character  of  American  citizens,  agreeably  to  our  nuluralization  laws, 
are  not  subject  to  compulsory  military  service  ou  their  return  to  France 
as  temporary  resitlcnt*.     •     •     • 

**  Three  principles  are  undeniably  established  by  this  exposition  of 
the  French  law : 

**  1.  That  Frenchmen  have  the  right  to  ejtpatriation,  and  the  right  to 
become  citizens  of  another  country. 

*'  2.  That  by  such  expatriation  and  naturalisation  they  cease  to  be 
French  citizens. 

"  3.  That  no  person  can  be  a  French  soldier  who  is  not  a  French  citi- 
zen, and  naturalization  abroad  being  thus  incompatible  with  service  in 
the  Freuch  armies,  an  American  naturalized  citizen  is  not  subject  to 
the  operation  of  the  conscription  laws." 

Mr.  Cass,  Sec.  of  Stute,  to  Mr.  Faulkner,  Oct.  3,  1860.  MSS.  Inst.,  Franc«.  See 
in/ra,  $  20*2.  See  alao  Mr.  Bayard  to  Mr,  Spriggs,  Jan.  12,  1886.  MSS.  Dom, 
Let, 

**  With  France,  our  ancient  and  powerful  nllyjOur  relations  continue 
to  be  of  the  mo.st  frietidty  character.  A  decision  has  recently  been  made 
by  a  Fretich  judicial  tribunal,  with  the  approbation  of  the  Imperial  Gov- 
ernment, which  cannot  fail  to  foster  the  sentiments  of  mutual  regard 
wh'u'h  have  so  long  existed  between  the  two  countries.  Under  the 
French  law  no  one  can  serve  in  the  armies  of  France  unless  ho  be  a 
French  citizen.  Tlie  law  of  France  recognizing  the  natural  right  of  ex- 
|)atriation,  it  follows  as  a  necessary  consequence  that  a  Frenchman,  by 
the  fact  of  having  become  a  citizen  of  the  United  States  has  changed  his 
allegiance  and  has  lost  his  native  character,  lie  cannot,  therefore,  be 
compelled  to  serve  in  the  French  armies  in  case  he  should  return  to  his 
native  country.  These  principles  were  announced  in  1852  by  the  French 
minister  of  war,  and  in  two  late  cases  have  been  conlirmed  b}-  the  French 
judiciary.  In  these  cases  two  natives  of  France  liave  been  discharged 
from  the  French  army  because  they  had  become  American  citizens.  To 
employ  the  language  of  our  present  minister  to  France,  who  has  rendered 
good  service  on  this  occasion,  *I  do  not  think  our  French  naturalized 
fellow-citizens  will  hereafter  experience  much  annoyance  on  this  sub- 
ject.^" 

President  Buchanan,  Fonrtb  Annnal  Message,  1860. 

"  The  United  States  found  it  necessary  to  resort  to  conscription  for 
its  own  military  service.  The  naturalized  citizens  generally  were 
neither  disloyal  nor  patriotic,  but  many  of  them  sought  escape  from  mil- 
itary duty  here,  under  the  influence  of  the  same  motives  which  ha<l 
induced  them  to  seek  immunity  from  similar  service  in  their  native 
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eouutrj,  by  acquiring  the  i)rivilege9  of  American  citizeasbip.    Thus  the        | 
Government  found  itself  committed,  in  an  extreme  conjunction  of  public        ' 
affairs,  to  perplexinj?  controversies  with  foreign  powers,  in  resisting,  on       ■ 
the  one  hand,  their  claims  for  the  exemption  from  our  military  service  of  ^M 
persons  who  appealed  to  their  protection,  and,  on  the  other,  the  enforc-  . 
ing  of  claims  for  the  exemption  of  a  like  class  from  military  service  in 
foreign  countries,  on  the  ground  of  their  having  acquired  the  riglits  of 
citizenshii»  in  the  United  States.    The  President  has  decided  that  it  is 
not  expedient  to  urge  questions  of  the  latter  sort  in  the  present  crisis 
beyond  the  limits  of  appeal  to  the  good  will  and  friendly  disposition  of  , 
foreign  powers.     We  ought  to  discourage  rather  than  encourage,  so  far 
as  possible,  the  return  of  naturalized  foreigners,  as  well  as  the  emigra- 
tion of  our  own  citizens  to  Europe." 

5fr.  8«wartl,  Sec.  of  Slate,  to  Mr,  Mutky,  Apr.  21,  18G3.     MSS.  Inat.,  Austria. 
That  aliens  are  not  gfntvnilly  cwmpelhiblo  to  military  sfirvico,  see  infra,  $  202, 

"On  the  other  hand,  there  has  been  no  reservation  on  the  part  of  the 
United  States  in  regard  to  the  principle  that  the  process  of  naturaljza- 
tion  in  this  country  comi>IeteIy  absolves  the  person  coinidying  with  it 
from  foreign  allegiance,  whoever  may  have  been  his  sovereign,  and  in- 
vests hini  with  the  right  equally  with  native-born  citizens  to  such  pro- 
tection  and  care  of  the  Goverumeut  of  the  United  States  as  it  can,  in 
conformity  with  treaties  and  the  law  of  nations,  extend  over  him,  wher- 
ever he  may  sojourn,  whether  in  the  land  of  his  nativity  or  in  any  other 
foreign  country.  Of  course,  the  Uaited  States  do  not  claim  or  bold 
that  any  such  naturalized  citizen,  when  transiently  traveling  or  sojourn- 
ing for  a  longer  or  shorter  period  in  a  foreign  country,  can  refuse  sub- 
mission to  the  sovereign  authority  and  obedience  to  the  laws  in  the  conn- 
try  of  his  temporary  residence.  All  citizens  of  the  United  States,  when 
passing  through  or  dwelling  in  foreigu  countries,  owe  obedience  and 
sabmission  to  the  laws  of  those  countries." 

Mr.  Seward,  Scc.of  Stftte,  to  Mr.  Atlama,  Mar.  23,  IB6G.  MSS.  Inat,  Gr.  Brit. 

"The  result  of  our  late  experience  is  that  a  foreign  passport  may  be 
safely  taken  as  furnishing  presumptive  evideuce  of  a  title  to  exemption 
from  military  service  so  long,  at  least,  as  the  Government  which  grants 
the  passport  shall  be  found  to  be  acting  in  good  faith  and  in  conformity  , 
with  the  law  of  nations. 

**2d.  That  when  a  person  representing  himself  to  be  an  alien,  and 
whether  producing  a  passport  or  not,  is  conscripted,  he  shall  be  at  lib- 
erty to  present  his  claim,  with  evidence  in  its  support,  to  a  competent 
military  tribunal,  by  which  the  ciise  shall  be  heard  summarily,  a  dis- 
charge by  such  military  tribunal  to  be  final.  If,  on  the  contrary,  tbe 
claim  of  an  alien  is  overruled  by  the  military  tribunal,  then  the  dis- 
charge, with  the  facts  relative  to  the  case,  shall  be  remitted  to  the  min* 
iflter  of  state  charged  with  the  conduct  of  foreign  aflfairs. 
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**  At  every  stage  of  the  case  the  represectatives  of  tLo  uation  whose 
protection  is  invoked  are  alloweil  to  intervene," 

Mr.  Soward,  Sec.  of  State,  to  Mr.  IJigelow,  May  7,  18GG.    MSS.  Inst.,  Franc*. 

See,  as  to  passports,  infra,  $$  li>l  ff.    As  to  exemption  of  aliens,  we  ivfra, 

$  202. 
For  Prince  Biaiuartk's  oi»iuion  as  to  the  effect,  under  the  treaty  of  1868,  of  the 

I  naturalization  of  Germans  in  the  United  States  on  their  obligation  to  per- 

form military  service  in  Germany,  in  case  of  their  temporary  return  thither, 
see  Senate  Kx.  Doc.  51,  2d  fte«s.,  40th  Cong.;  quoted  »upra,  $  14i>. 
As  to  cscmptitw  iu  Austria  of  rctuniiug  natncilized  citizeuH  from  military 
duty,  eee  Mr.  Fish,  Sec.  of  State,  to  Mr.  Fisher,  July  8,  1670.    MSS.  Dom, 
Let. 
As  to  Hesse,  se«  Mr.  Fish  to  Mr.  MagQUs,   Juue  13,   1870;  ibid,]  Mr.  Fish  to 
Mr.  Kanders,  July  12,1870;  ibid. 
As  to  North  Germany,  see  Mr.  Fish  to  Mr.  Gietz,  Feb.  8,  1871 ;  ihid. 

"A  person  having  served  the  required  three  ^ears  and  being  placed 
on  the  reserve  rolls,  having  eniigrated  in  time  of  peace,  when  no  exist- 
ing obligation  to  perform  military  service  existed,  and  having  become 
■  naturalized  in  good  faith  after  a  residence  of  five  yejira,  and  who,  al- 
I  though  teu)i*oranly  in  Gertiiany,  intends  in  good  faith  to  return  and 
reside  in  the  United  States,  appears  to  be  secured  by  the  terms  of  the 
treaty  from  punishijient  for  a  failure  to  perform  military  service  vlien 
the  obligation  arises  after  his  emigration." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Davis,  July  Si,  1875.     MSS.  Inst.,  Germ.    See,  as 

to  treaty  vritb  Germany,  tupra,  $  141). 
As  to  two  years'  limitation,  see  nupra,  $  179. 

"So  far  as  the  knowledge  of  this  Department  extends,  the  effective 
working  of  the  treaty  during  the  ten  years  and  more  of  its  existence, 
liii.s  not  proved  a  hardship  to  bona  fide  natnialized  citizens  whose  de- 
parture Irom  their  native  laud  baa  not  been  marked  by  any  violation 
of  law,  and  whose  return  to  Germany  has  been  orderly  and  lor  jtrivate 
ends  of  business  or  pleasure.  In  contrary  cases  it  is  hardly  to  be  ex- 
pected that  any  reciprocal  agreement  acceptable  to  both  nations  would 
absokitely  secure  a  returuiug  naturalized  citizen  from  the  consequences 
of  a  punishable  act  committed  on  Gennun  territory  either  prior  to  his 
expatriation  or  subsequent  to  his  returo.'' 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Williams,  of  tho  House  Committee  of  Foreign 
Affairs,  Feb.  h,  1879.     MSS.  Report  Book.     See  surpra,  $  149. 

"Aa  a  general  rnle,  naturalized  citizens  of  the  United  States  of 
America  of  German  birth  are  protected  by  their  American  citizenship 
from  liability  to  service  in  the  German  army  when  they  temporarily  re- 
visit that  country.  The  exceptions  to  that  rule  are  those  arising  under 
the  second  article  of  the  naturalization  treaty  between  the  United  States 
of  America  and  Germany ;  as,  for  example,  when  a  man  has  emigrated 
while  in  actual  service  (desertion)  or  when  enrolled  for  duty  and  await- 
ing a  call  to  service ;  or  if,  after  attaining  the  age  fixed  by  German  law 
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for  niilitiiry  service,  be  is  guilty  of  some  act  or  omission  with  the  desif^ll 
of  evading  su<;Ii  service. 

"It  is  impossible  for  this  Department  to  say  in  advance  what  molest 
tion  naturaliztd  American  citizens  of  German  birth  may  meet  with  fron 
the  atitboriiies  of  Germany  by  reason  of  questions  arising  as  to  theii 
liabiUty  to  militjiry  duty  there.     In  case  of  arrest,  however,  they  maj 
be  assured  i»f  all  proper  protection  from  this  Government  and  its  repre- 
sentatives." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Lang,  Apr.  7,  1881.     M8S,   Dom.   Let.     See 
«M//ra,  ^  149. 

"Naturalization  is  rejrarded  as  a  purely  domestic  act,  whereof  all 
the  conditions  are  controlled  by  the  law  of  the  naturalizing  country 
and  while  in  the  interest  of  reciprocal  good  feeling  the  United  States  h 
been  willing  to  stiinihite  by  treaty  that  under  certain  circumstances  th 
act  of  naturalizali(Ui  here  should  not  protect  an  Austrian,  uaturalizi 
in  the  United  States  and  voluntarily  returning  to  the  Empire^  from  tl 
consequences  of  violating  military  law,  we  cannot  admit  that  any  rela- 
tion in  which  an  alien  may  stand  toward  his  own  Government  should 
be  a  bar  to  naturalization  as  an  American  citizen,  if  the  applicant  bo 
wiHiin  llie  juri.sdicliou  of  the  United  States  and  comply  with  all  the 
re(inirements  of  the  statute, 

"Sections  J,  2,  and  3  of  Article  II  of  the  treaty  aim  to  except  from 
protection  by  natnralizatioUj  in  case  the  naturalized  person  returns  to 
his  former  country,  all  ctises  where  the  ofifen.se  of  evading  military  duty 
shall  l>e  completed  by  some  intentional  act  of  the  olft^nder,  committed 
while  yet  wilhin  Austrian  jurisdiction.  The  hypothetical  ca.se  presented 
does  not  seem  to  come  witliin  this  broad  principle." 

Mr.  FrelJa,^Uuyson,  Sec.  of  Sttit<',  to  Mr.  Tafr,  Aug. 25, 1883.     MSS.  Iiwt.,  AnAtri 
As  to  treaty  with  Aiintria,  sec  nupra,  ^  141, 

"From  the  responses  previously  made  to  your  inquiries  in  Mr,  Wag^-] 
ner's  behalf,  it  appears  Ihat  the  brunt  of  the  charge  against  him  was 
that  he.  a  minor,  quitted  Russian  jurisdiction  in  advance  of  attaining 
the  age  wlien  he  might  be  called  upon  for  military  service.  lie  waaj 
born  at  Lodz  in  1S52,  and  in  1871  became  liable  to  military  service. 
lie  came  to  the  United  States  in  li>69,  five  years  before  the  liability 
could  rest  upon  him.  When  the  technical  offense,  styled  'evasion  oi 
military  dut} ,'  which  is  the  sole  charge  against  him,  began  to  exist  a, 
a  tangible  accusation,  Keinhardt  Wagner  had  alreatly,  by  residence  in 
the  United  States  for  more  than  three  years  preceding  his  majority, 
acquired  nnder  our  statutes  the  preliminary  rights  of  citizenship.  No 
nation  should  assert  an  absolute  claim  over  one  of  its  subjects  utider 
circumstances  like  these,  and  It  is  thought  improbable  that  Ru.ssia  will 
persist  in  such  a  claim,  even  if  made.  There  would  be  no  limit  tognch 
a  pretension,  for  the  taking  of  a  male  infant  out  of  Russia  might  be 
garded  with  equal  propriety  as  an  'evasion'  ttf  eventual  military  »er 
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ice.  It  is  tantamount  to  asserting  a  right  to  puni»li  any  male  Kossian 
wlio,  having  qtiittcd  Eiissiaii  territory  and  becotnti  a  citizt^n  of  another 
state,  may  afterwanl  return  to  Russia. 

"This claim  is  ilttfereiit  from  that  put  forth  by  some  Governments  for 
the  completion  of  military  duty  fully  accruing  while  the  subject  is  within 
theirjurisdiction, and  actually  left  uufoltilled.  It  is,  for  example, claimed 
that  a  subject  who  leavcvS  the  country  when  called  upon  to  serve  in  the 
army,  and  becomes  a  citizen  or  subject  of  another  state,  may,  if  he  re- 
turns to  the  former  JuriMdiction  while  yet  of  age  for  military  duty,  be 
tiompcllcd  to  serve  out  his  term.  This  rule  appears  harsh  to  us,  and 
yet  it  goes  no  further,  as  a  matter  of  fact,  than  a  conteution  that  an 
obligation  of  service  accruing  aud  unpaid  while  the  subject  is  a  resi- 
dent of  the  conntry,  continues,  aud  is  to  be  extinguished  in  kind  by  jier- 
formance  of  the  alleged  defaulted  service.  But,  harsh  as  it  is,  it  is 
wholly  diflerent  from  the  infliction  of  vindictive  puuishmeut,  as,  for  in- 
stance, exile  for  the  constructive  evasion  of  an  inchoate  obligation.  To 
exact  the  fultillment  of  an  existing  obligation  is  one  thingj  to  inflict 
corporal  pnnishment  for  not  recognizing  a  future  contingent  obligation 
is  another." 

Mr.  Frclingbiiyst'ii,  Sec.  of  Stato,  to  Mr.  Hnnt,  Don,*S,  1883.     MSS.  Inst.,  Russio. 
A»  to  treaties  with  Ku«8ia,  »ee  tuprtt,  $  150. 

Pjipers  relative  to  the  conifudsory  enlistment  of  Americau  citiwns 
in  the  army  of  Kussia  prior  to  IHOO  will  be  found  in  iSenate  Ex.  Doc. 
38,  36th  Cong.,  Ist  sess.    See  also  Senate  Ex.  Doc.  4,  4Utb  Cong.,  1st 

The  correspondence  of  the  United  States  with  Prussia  in  IStil  as  to 
liability  of  naturaliacd  citi/cns  to  military  duty  will  be  found  in  the 
Brit,  and  For.  8t.  Pap.  for  18Gl-'(iL',  vol.  52,  1232.     For  correspondence 

H      with  other  powers  on  the  same  subject  see  same  work,  1SC2-'G3,  vol.  5.'J ; 

■     1863-T»4,  vol.  54. 

^m  As  to  expulsion  from  (UTtnany  of  Gennaiifl  iiatiiruli/.ivl  iu  the  I'nitcd  SUt«ii  ou 

^M  ground  of  nori-|M.'rfnrn]ancc  of  tuilitary  servicp,  see  infra,  $  ^Ofi. 

^M  Tbo  treaties  with  speciflo  sovereigntieB  as  to  uaturalixation  are  noticed  gnpra, 

W       The 
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The  fourteenth  amendment  to  the  Constitution  of  the  United  States 
provides  that  "  all  persons  born  or  naturalized  in  tho  United  Slates  and 
subject  to  the  jurisdiction  thereof,  arecitizeus  of  the  United  States  and 
of  the  State  wherein  they  reside." 

By  section  11>02,  Revised  Statutes,  ''all  persons  born  iu  the  United 
States  and  not  subject,  to  any  foreign  jniwer,  excluding  ludians  not 
taxed,  are  declared  to  be  citizens  of  the  United  States.'^ 

As  will  be  seen  clsewljcre  Indians  arc  held  not  within  this  clause,  not 
being  "subject  to  tlie  jurisilictiou  of  the  Unitcil  States."  {Ivfra^  §  196, 
nupra,  §  17.J.)    The  satne  reasoning,  it  may  W  argued,  would  exclude 
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diililreu  born  In  I  ho  United  Stak's  to  tbreiguers  here  on  transicot  resi- 
tleiK-'ts  Rucli  eliildreTi  uot  being  l)y  the  law  of  nations  "subject  to  the 
jurisdiction  of  the  United  States." 

Sec  infra,  ^  173, 196, '208  ;  Wliurt.  Cora,  Am.  Law,  $585;  McKay  v.Campbolt^ 
Sawyer,  118;  Elk  r.  Wilkius,  112  U.  S.,  94, 


* 


*'  In  reply  to  the  inquiry  which  is  made  by  you  in  the  same  letter 
whether  *  the  children  of  foreign  parents  horn  in  the  United  Statea^  bat 
brought  to  the  country  of  which  the  father  is  asubject,  and  continuing  tOH 
reside  within  the  jurisdiction  of  their  father's  country,  are  entitled  to  pr(v( 
tectiou  lis  citizens  of  the  United  States,'  I  have  to  observe  that  it  is  pre- 
f>nraed  that,  according  to  the  common  law,  any  person  born  in  the  United 
States,  unless  he  be  born  in  one  of  the  foreign  legations  therein,  may  b© 
considered  a  citizen  thereof  until  he  formftlly  renounces  his  citizenship. 
There  is  not,  however,  any  United  States  statute  contaiTiing  a  previa-^ 
ion  uf>on  this  subject,  nor,  so  fiir  as  I  am  aware,  has  there  been  any  jc 
dicial  decision  in  regard  to  it." 

Mr.  Marcy,  8t»c.  of  fttiife,  to  Mr.  Ma.son,  Jmie  6,  1854.     MSS.  lust.,  France. 


"The  only  mode  of  adoption  by  which  a  private  citizen  can  confer 
citizenship  on  an  alien  is  that  of  marrying  a  female  of  foreign  birth.*' 

Mr.  Fiisb,  Sec.  of  Stuto,  to  Mr.  Morris,  Ft'li.  26,  1^70.     MSS.  lust.,  Turkey. 


A  citizen  of  the  United  States  cannot  by  adopting  a  child  of  foreign 
nationality,  confer  on  such  child  the  privileges  of  citizenship  in  the 
United  States. 

Mr.  Fiiib,  Sec.  of  State,  to  Mr.  Read,  Jan,  (i,  187^.    MSS,  Doiu.  Let. 

But  if  an  adoption  is  good  by  the  laws  of  any  one  of  the  States  of  the 
Union,  to  wiiich  an  infant  is  taken  by  his  adoptor,  with  the  consent  of 
the  guard  iaiis  of  the  party  adoi»ted.  and  accompanied  by  bona  fide  change 
of  domicil,  it  would  internationally  make  the  person  adopted  subject 
the  laws  of  the  Stute  of  the  adoption. 

"It  results  from  inquiry  that  John  Peter  Sbarboro  was  born  in  Phila-1 
delphia  November  17, 1852,  and  that  his  father  was  not  naturalized  until 
November  (J,  1800.     The  14th  amendment  to  the  Constitution  declares 
that  *all  persons  born  or  naturalized  in  the  United  States  and  sabjectJ 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States.'  * 

"This  is  simply  an  atMrmance  of  the  common  law  of  England  and  of 
this  country,  so  far  as  it  asserts  the  status  of  citizenship  to  be  tixed  b}- 
the  place  of  nativity,  irrespective  of  parentage.  The  fpialification,  '•  and 
subject  to  the  jurisdiction  thereof,'  was  probably  intended  to  exclude 
the  children  of  foreign  ministers,  and  of  other  persons  who  may  be  within 
our  territory  with  rights  of  extraterritoriality.  It  is,  indeed,  possible  to , 
read  the  language  as  meaning  ichile  or  when  they  are  subject  to  the  juris- 
diction of  the  r'liited  States,  but  this  would  denatioimbze  all  citizens,! 
native  or  natura!ize<l,  tbe  moment  they  entered  a  foreign  jurisdiction, 
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A  contemporaDeous  eximsitioii  of  tliis  auieiidmeut  was  given  by 
section  of  tbe  net  of  Congress  of  July  27,  1808  {15  Stat.  L.,  224).' 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Marsh,  May  19,  1H71.    MSS.  lust..  Itiily, 


theSd 


"Tbe  un^lersigued,  Secretary  of  State  of  the  United  States,  han  the 
honor  to  acknowledge  tLo  receipt  of  tbe  note  which  bis  excellency  tbe 
Baron  Letlerer  addressed  to  him  on  the  2l8t  day  of  Xovember,  and  has 
given  very  careful  consideration  to  tbe  facts  with  reference  to  tlie  nji- 
tionality  of  Francois  A.  Ileinncb  therein  set  forth. 

'* Baron  Lederer  brings  to  the  knowledge  of  tbe  nndir.signed,  for  the 
first  time,  the  important  lact  Ibat  Ueinrich  bad,  on  more  Ibau  one  occa- 
BJon,  availed  himself  of  Austrian  protection,  and  traveled  as  an  Aus- 
trian subject  nuder  an  Austrian  passport. 

*'  This  fact,  in  connection  with  tbe  provisions  of  the  treaty  signed  on 
tbe  20tb  of  September,  1870,  induced  a  reconsideration  of  tbe  question, 
and  of  tbe  opinion  wbicli  bad  been  expressed  without  the  informatiaii 
conveyed  by  Baron  Lcdertr's  note  with  regard  to  Heiti rich's  nation- 
ality. 

"The  whole  question  has  been  submitted  to  the  examination  of  tbe 
Attorney-Geueral,  who  is  of  opinion  that,  inasmuch  as  the  treaty  above 
referre«l  to  provides  tlint  ritizcJis  of  either  country  (tbe  Austrolluu- 
gnriau  monarchy  and  the  United  States)  who  have  resided  in  the  terri- 
tories of  the  other  uiiiiiterriiptcdly  for  five  years,  and  during  such  resi- 
dence Jiave  Itecftme  naturalized  citizens  of  tbe  other  country,  are  to  be 
treated  as  such  ;  and  while,  as  a  gencrall  rule,  a  person  born  in  this 
country,  though  of  alien  parents  who  have  never  been  naturalized,  is 
under  tlie  laws  of  the  United  States  deemed  a  citizen  of  the  United 
States,  that  the  treaty  clearly  recognizes  tbe  right  of  an  American  citi- 
zen to  change  his  nationality  and  become  a  subject  of  Austria. 

"Applying  these  views  to  the  case  of  Francois  lleinrich,  the  Attor- 
ney-General, in  view  of  the  statements  in  tbe  note  of  Baron  Lederer, 
that  under  tbe  laws  of  Austria  a  foreign-born  child  of  Austrian  parents 
takes  the  nationality  of  the  latter,  anil  is  regarded  as  an  Austrian,  and 
that  Francois  Ili-inrich  has  at  diO'erent  periuds  obtained  pa.ssports  from 
the  Austrian  Government  and  traveled  under  their  protection  as  an 
Austrian  subject,  taken  in  connection  with  the  length  of  time  tluring 
which  he  has  resided  m  Austria,  thinks  these  circunistances  may  be 
viewed  as  a  sudicient  manib\statit>n  of  consent  ou  his  part,  at  those 
periods  especially,  to  be  a  member  of  that  nation ;  and  tliat  such  con- 
sent co-operating  with  the  law  of  Austria,  to  which  reference  has  been 
made  (by  which  be  says  it  would  seem  children  of  Austrian  parents 
born  abroad  are  naturalized  at  their  birth),  and  accompanied,  moreover, 
by  continued  residence  in  that  country,  effected  a  comjdete  change  in 
his  nationality  fnnn  American  citizenship  to  Austrian  citizenship. 

'*The  Attorney-General  concludes  by  saying,  that,  in  view  of  all  tbe 
facts  and  circumstances  appearing  in  this  case,  he  is  of  the  opinion  that, 
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under  tbo  proAisions  of  the  aforesaid  conveDtion,  Francois  A.  Heinrich 
Kliduld  be  lifld  by  the  Uuited  States  to  bo  an  Austrian  subject,  an' 
treated  as  snvh  j  tliat  he  is  not  an  Atnericau  citizen,  and  consequenti, 
not  eiititk^d  to  protection  from  this  Government. 

"  FolIt>win»j  this  opinion  of  the  Attorney-General^  the  undersigneil 
has  the  honor  in  reply  to  the  qne.stion  addressed  to  him  by  Baron  Le- 
derer,  in  hi.s  note  of  the  6th  of  April  last,  to  say  that  Francois  A.  Hein 
rieh  is  not,  and  will  not  be,  re^jarded  as  a  citizen  of  the  United  States 
so  long  as  he  remains  within  the  Jurisdiction  of  the  Austro-nungari 
dominion.-' 

Mr.  FisI).  Sec.  of  State,  to  Barou  LctU^rer,  Deo.  24, 1872.    MSS.Notea»  Aoatria 
For.  Bel.,  1873. 

So  far  as  concerns  our  own  local  law,  a  child  born  iu  the  United 
States  to  a  British  subject,  is  a  citizen  of  the  United  States. 
Mr.  Fihli,  Seo.  of  State,  to  Mr.  EIli»,  A]n\  U,  1873.     MSS,  Doni.  L«f.. 


4 


The  minor  child  of  a  Spaniard,  born  in  the  United  States  and  while 
in  the  Uuited  States,  or  in  any  other  country  than  Spain,  is  a  citizen  ( 
the  United  States.     "The  United  States  has,  however,  recoprnized  the 
principle  that  persons  although  entitled  to  be  deemed  citizens  by  it 
laws,  may  also,  by  the  law  of  some  other  country,  be  held  to  allegiance 
iu  that  country." 

.Mr.  Fisli,  Sec.  of  Stttt«,  to  Mr.  Cmhiiig,  Feb.  X6,  1877.    MSS.  Inst.,  Sp»iu. 


4 
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•*The  Constitution  provides  that  all  persons  born  or  naturalized  in  th 
United  States  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  th 
United  States.     Congress  has  declared  by  law  that  the  right  of  expa- 
triation is  inherent  and  inalienable  to  all  citizens  of  the  Kepuhlic.     Iu 
Speck's  case,  while  it  is  true  that  the  boy  by  virtue  of  his  nativity,  nm; 
claim  citizenship  of  theUnited  States,  yet  his  father  being  an  alien  and 
continuing  to  reuuiin  a  Swiss  citizen  and  having  removed  the  boy  Joseph, 
while  a  minor,  without  the  jurisdiction  of  the  United  States,  Itis  etatuf, 
as  well  as  his  domicil,  according  to  well-understood  jjrinciples  of  in 
ternatinnal  and  nuinicipal  law,  follows  that  of  the  father  uTitil  the  boy^ 
attains  his  niaj<trity.     Should  he,  after  reaching  the  age  of  twenfy-oui 
yeiirs,  voluntarily  return  to  the  United  States,  and  make  it  his  permu 
went  home,  asserting  Ihe  right  of  citizenship  in  virtue  of  his  nativity,  hi 
political  status  would  then  be  determined  according  to  the  law  and  oil" 
eumslances  yf  the  case." 

Mr.  F.  W.  S«>warfl,  Acting  Sec.  of  Stat«\  to  Mr.  Fi».b,  Ati«.  20,  IWS.    MSS.  In 
8wU8. 

A  child  who,  born  in  the  Uuited  States  to  Fn  nrii  i.:«iiiiif<,  j;u.s  in  hifl 
minority  to  France,  aud  there  remains  voluntarily  after  he  has  becom<l 
of  full  ago,  may  be  held  to  have  abjure<I  hi»  American  nationality. 
Mr.  Ev.ort.s.  Si^o.  of  Stftto,  to  Mr.  Nojes,  Dr^*..  ai,  IHIf*.  Mjtfi  In-t,,  Fmnnn. 
Mr.  KvnrrM  to  Mr.  Ibft,  Ffth.  VA,  HHCIt  ibi<t. 
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Sons  bom,  iu  this  coiiutry,  to  a  German  here  naturalized,  are»  tLough 
tbey  wore  taken  Lack  for  a  few  years  during  their  minority  te>  Germany, 
citizeus  of  tlie  United  States,  tliey  Laving:  returned  to  tbis  country  Ik?- 
fore  arriving  at  full  age,  and  electing  it  as  their  domicil  when  arriving 
ut  full  age.  It  follows  from  this  "  that  any  properly  which  they  may 
now  possess  in  the  German  dominions,  and  any  property  which  they 
may  hereafter  acquire  in  that  country  •  •  •  must  be  held  to  be 
free  from  liability  on  grounds  arising  from  tbcir  refusal  to  submit  them- 
selves to  that  Government  for  the  performance  of  military  service." 

Mr.EvartB.Scc.  of  State,  to  Mr.  White,  Jinie  C,  1879.  MS8.  Inet.,Germ.  For 
furtb<^r  j>rooeedings  in  this  caac,  see  Mr.  EviirUi  to  Mr.  White,  Jtily  28, 
laai;  ibid.  Mr.  FrclinnhiiyBen  to  Mr.  Evarts,  Fob.  15,  1882;  ibid.  Mr. 
Frolinglinysou  to  Mr,  Kassou,  Fel).  7,  I88.0;  ibUl 

Minor  children,  born  in  this  country  to  naturalized  citizens,  afterwards 
temporarily  visiting  Germany,  are  entitled  to  passiwrts  to  return  to  the 
United  States  on  the  eve  of  their  coming  of  age. 

Mr.  Evarts,  Spc.  of  State,  to  Mr.  White,  Apr, 23, 1880.    MS9.  Ijist.,  Germ. 

A  person  bom  in  the  United  States  has  a  right,  though  he  has  inter- 
mediately been  cairied  abroad  by  his  parents,  to  elect  the  United  States 
as  a  nationality  when  he  arrives  at  fall  age. 

Mr,  Evarts.  8«c- of  State,  to  Mr,  Cramer,  Nov.  12,  1880.  MSS.  Inat,,  Denmark. 
See  Mr.  Evartw  to  Mr.  Hitt,  Feb.  10, 1880.    MSS.  Inst.,  France. 

The  child  born  to  an  alien  in  the  United  States  loses  bis  citizenship 
on  leaving  the  United  States  and  returning  to  his  parent's  allegiance. 
Mr.  Blaine.  Sec.  of  State,  to  Mr.  O'Neill,  Nov.  15,  1881.    MSS.  Doui.  Let. 

A  child  born  iu  this  country  to  a  German  subject  is  subject,  if  he  put 
bimself  iu  German  jurisdiction,  to  German  laws. 

Mr.  FrelinKhuyscii,  Sfc.  of  State,  to  Mr.  O'Neill,  Aug.  6,  1682.    MSS.  Dom  Let. 

A  child  born  in  this  country  to  a  foreign  father,  when  taken  by  his 
father  abroad,  acquires  the  father's  domicil  and  nationality. 

Mr.  Frelinghoyaen,  See.  of  State,  to  Mr.  Cramer,  Jone  4,  1883,  MSS.  Inst., 
Switz. 


"  Your  No.  30,  of  the  13th  of  October  last,  reijorts  your  recent  action 
upon  two  uaturaliz;»tion  cases,  concerning  which  yoa  desire  the  super- 
visory consideration  of  this  Departnieul. 

''  The  first  case,  of  Ludwig  llausding,  aiipears  to  have  been  decided 
according  to  the  law  and  the  facts.  It  is  stated  that  having  been  born 
in  the  United  States  of  a  Saxon  subject,  he  was  removed  to  his  father's 
native  land,  where  bo  has  ever  since  remained,  although  his  father  has 
subsequently  become  a  citizen  of  the  United  States.  You  refused  a 
passport  on  the  ground  that  the  applicant  was  born  of  Saxon  subjects, 
temporarily  in  the  United  States,  and  was  never  "dwelling  in  the  United 
K  States,*'  either  at  the  time  of  or  .since  his  parent's  naturalization,  and 
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(bat  be  was  oot,  therefore,  nataralized  by  force  of  the  statute,  secdoii 
2172,  Kevisetl  Statutes. 

•*  It  does  not  appear  from  your  statement  whether  Wilhelm  Haas'Uog, 
the  father,  had  declared  his  intention  to  become  an  American  citizen 
before  the  birth  of  Ludwi^'.  While  this,  if  it  were  esiablishe*!,  woald 
lend  an  appearance  of  hanlship  to  an  ailverse  decision  npon  his  claim 
to  Ix'dfeiiied  a  citizen,  yrt,  even  in  this  case,  as  the  statutes  stand,  your 
decision  would  conform  to  the  letter  of  the  law,  section  lilCS,  which  adini 
to  citizenship,  on  taking  the  oath  prescribe<l  by  law,  the  widow  ao< 
ehildi-eu  of  an  alien  who  has  declared  his  intention  but  dies  before  com< 
pletiog  his  naturalization.  By  jiroviding for  special  exemption  excludes 
the  idea  of  any  other  exemption,  as  for  instance  in  the  case  of  the  non- 
completion  of  the  father's  naturalization  before  thepermamcnt  removal 
of  the  minor  son  from  the  jurisdiction  of  the  United  States. 

"Not  being  naturalized  by  forc^of  the  statute,  Ludwig  Handling  could 
only  assert  citizenship  on  the  ground  of  birth  in  the  United  States;  but 
this  claim  would,  if  presented,  be  untenable,  fur  by  section  1992,  Revised 
Statutes,  it  is  made  a  condition  of  citizenship  by  birth  that  the  person 
be  not  subject  to  any  foreign  power. 

<'This  last  consideration  serves  also  to  answer  the  *qua?re'  which  yon 
annex  toyour  statement  of  the  Hnusding  case.  You  ask:  *Canooeborn 
a  foreign  subject,  but  witbin  the  United  States,  make  thuoption  after  his 
majority,  and  while  still  living  abroad,  to  adopt  the  citizenship  of  his 
V>irthplace  !  It  seems  not,  and  that  he  must  change  his  allegiance  by 
emigration  and  legal  process  of  naturalization.^  Sections  1991'  and  1903 
of  the  lievised  Statutes  clearly  show  the  extent  of  existing  legislation  ; 
that  the  fiiclof  birth,  under  circurastuijcesimplyiug  alien  subjection,  estab- 
liKbes  of  itself  no  right  of  citizeuship ;  and  that  the  citizenship  of  a  per- 
son so  born  is  to  be  acquired  in  some  legitimate  niauner  through  the 
operation  of  statute.  No  statute  contcmjdates  the  acquisition  of  the 
declared  character  of  an  American  citizen  by  a  person  not  at  the  time 
witbin  the  jiu'isdiction  of  the  tribunal  of  record  which  confers  that  char'> 
iR'ter. 

**  Your  decision  granting  a  passport  in  the  case  of  Johannes  Weber  ia 
approved.  In  a  case  like  this  much  depends  upon  the  bona  fides  of  the 
applicant,  and  his  evideut  intent  to  return  to  the  United  States,  as  to 
which  the  minister  must  necessarily  be  the  best  judge  of  his  daty  in 
granting  or  withholding  a  passport. 

**  Your  second  '  qoajre,'  as  to  the  raennrng  of  the  phrase  ♦  if  dwelling 
in  the  United  States,'  found  in  section  21 7L',  Revised  Statutes,  is  one  of  a 
hypothetical  class  as  to  which  tlic  general  rule  of  the  Department  conn, 
sels  no  decision  being  made  in  advance  of  a  specific  case  arising.  Ko 
such  case  has,  so  far  as  I  know,  been  presented  for  the  decision  of  the^ 
Executive  or  courts  of  the  United  States. 

"  It  would,  however,  be  in  fact  difficult  to  see  how,  in  the  light  of  sec- 
ti'ui  1990  of  the  Kevised  Statutes,  which  declares  any  decision  of  on, 
398 


4 


4 


CHAP.  VTI.  1 


CHILDREN. 


183. 


I 


I 


officer  of  the  Government  tending  to  restrict  tbe  right  of  expatriation 
and  change  of  alle^jjance  to  be  ^  iDcoiisisteufc  with  the  ftindaniental 
principles  of  the  llepiiblie/  and  of  section  UOOO,  which  declares  lliat  *•  all 
naturalized  citizens  of  the  United  States  while  in  foreign  countries  are 
entitled  to  and  shall  receive  from  ihi.sCiovernmeiit  the  same  protection 
of  persons  and  property  which  is  accorded  li>  native-born  citizens,'  any 
braneii  of  tbe  Government  could  well  niaiutaiu  that  the  children  of  per- 
sons duty  naturalized  in  the  United  States,  and  therefore  also  citizens 
by  law,  fihould  Ioho  that  status  by  the  mere  act  of  pastiing  beyond  the 
territorial  jurisdiction  of  the  Uniteil  States,  especially  if  they  panvSed 
within  the  limits  of  a  third  state  not  of  the  original  altegiauee,  which 
could  under  no  circnmstancee  lay  claim  to  their  eubjection.  It  cmi  be 
seen  how  such  an  interpretation  might  regard  a  citizen  of  the  United 
States  as  a  citizen  of  no  country  whatever,  through  the  sole  fact  of  settiug 
foot  outside  of  our  tenitory,  and  how,  by  again  settiug  foot  within  otir 
borders,  his  right  of  citizenship  uiight  be  deemed  to  revive  unimpaired. 

•'As  you  remark,  '  the  construction  of  the  i)hruse  as  meauing  that  the 
minor  children  who  become  citizens  through  the  naturalization  of  their 
father  must  be,  at  the  time  of  their  father's  naturalization,  dwelling  in 
the  United  States,  would  allow  a  yonng  man  to  join  his  father  in  the 
United  States  a  week  before  his  naturalization,  and  return  to  his  native 
land  a  week  after,  a  full-fledged  American  citizen,  while  still  inhismiuor- 
ity,  and  without  renunciation  of  old  allegiance  or  sweariug  to  the  new.' 
That  such  a  thing  is  possible  is  a  defect  in  our  existing  naturalization 
laws. 

**The  President,  in  his  last  message,  called  the  attention  of  Congress 
to  the  advisability  of  recasting  the  statutes  in  this  respect,  in  order  to 
remove  obscurities  and  contradictions,  and  suiTonnd  the  acquisition  of 
American  citizenship  with  safeguards  commensurate  with  the  high  priv- 
ileges and  obh'gations  which  it  confers  and  creates." 

Mr.  Frelioghiiyscn,  Sec.  of  State,  to  Mr.  Kussnn,  Jan.  15,  1885 ;  MSS.  Inst., 

Germ.;  For.  Kel.,  1885, 
For  cognate  ioBtructions,  seo  i«/r<»,  ^  184. 
Ab  to  right  of  such  parties  to  protection,  eee  iti/ra,  $  190. 

Your  No.  24,  in  regard  to  the  request  of  Richard  Greisser  for  a  pass- 
port, has  been  received.  In  reply,  I  have  to  say  that  on  general  prin 
ciples  of  international  law  I  do  not  consider  that  llichard  Greisser  is  a 
citizen  of  the  United  States.  He  was,  it  is  true,  born  in  1807  in  tiie 
State  of  Ohio.  His  father,  however,  was  at  that  time  a  German  sub- 
ject, and,  so  far  as  wo  can  gather  from  the  facts  stated,  domiciled  in 
Germany.  The  son,  therefore,  so  far  as  concerns  his  international  re- 
lations, was  at  the  time  of  hia  birth  of  the  same  nationality  as  his 
father.  Had  he  remained  in  this  country  till  he  was  of  full  age  and 
then  elected  an  American  nationality,  he  would  on  the  same  general 
Ijrinciples  of  internationul  law  be  now  clothed  with  Ann'rican  national- 
ity.   But  so  far  from  this  being  tbe  case,  he  left  this  country  with  his 
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mother  wlieu  lie  was  iiiuier  two  years  old,  appareutly  joining  Ibe  father 
ill  Germany,  to  wlicli  country  the  latter  hart  previously  returned,  and 
thi'U,  after  his  father's  death,  moved  witli  his  mother  to  Switzerland. 
His  technie;il  natiouality  and  doniicil  wonhl,  therefore,  daring  bis 
minority  and  his  l'athtT\s  life,  be  in  Germany,  and  afterwards  in  Switzer-  ^ 
land.  I 

"  It  doea  not  follow,  however,  that  though  on  general  principles  of  in- 
ternational law  his  nationality  and  doniieil  are  in  Germany,  he  may  ^ 
not  in  this  country  by  force  of  our  special  lejiislation  l>e  a  citizen  of  theH 
United  States  arid  as  siich  entitled  tp  a  passport.  We  have  in  tbo 
natui'alizHtion  legislation  of  ntoderu  etvilized  states  numerons  illustm- 
tions  of  the  rule  that  the  law  of  nations,  as  to  particular  matters,  may 
be,  as  to  sueh  [larticular  countries,  either  expaoded  or  contracted  by  local 
legislation,  and  we  have,  therefore,  to  inquire  how  far  the  rule  above 
stated  is  aflected  by  the  legislation  of  the  United  States, 

'*By  section  VM'I,  lievised  Statutes,  enacted  in  1860— 

"*A11  persons  born  in  the  United  States,  and  not  subject  to  any  foreign 
poicer^  excluding  Indians  not  taxed,  are  declared  to  be  citizens  of  the 
United  States.' 

'*  By  the  fourteenth  amendment  of  the^Constitutiou  of  the  United 
ratified  in  ISCS— 

"  'All  persons  born  or  naturalized  in  the  United  States,  and  subjeot  la 
Hie  jurifidiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
in  which  they  reside.' 

"  If  ichard  <  Jriesser  was  no  doubt  horn  in  the  United  States,  but  ho  was  ^ 
on  his  birth  '  subject  to  a  foreign  power'  and  'not  subject  to  the  juri8<H 
diction  of  the  Onited  States,'     He  was  not,  therefore,  under  the  statute 
and  the  Constitution  a  citizen  of  the  United  States  by  birtb  ;  and  it  is 
not  pretended  that  he  has  any  other  title  to  citizenship." 

Mr.  Bayant,  S«c.  of  State,  to  Mr.  Winchester,  Nov.  «e,  1685.    M8S.  Inst.,  Switt. 
For.  Kt'l.,  18^-5. 

In  this  case  it  is  also  to  be  observed  that  the  applicant,  according 
the  test  applied  above  by  Mr.  F.  W.  Seward,  Augost  *iO,  1878,  was  at 
the  time  of  the  application  not  "subject  to  tbe  jurisdiction"  of  the 
Dnited  States.    See  do  Bourry's  case,  infra.  h 

"It  has  been  settled  by  frequent  rulings  in  this  Department  that  when 
a  child,  who  is  born  in  the  United  States  to  a  lather  temporarily  here 
residing,  returns  with  his  father  to  the  latter's  country  of  native  aUe-^| 
giance,  such  child  cannot,  during  his  minority  and  his  residence  in  such 
country,  call  on  this  Department  to  intervene  in  his  behalf  against  such 
country.  In  the  present  case,  the  child  was  posthumous;  the  father^ 
thougli  he  had  taken  up  a  *  permanent  residence'  here,  and  had  ther6«j 
fore  acquired  a  New  York  domicile,  had  been  here  but  four  years  at  th< 
time  of  his  death,  ami  had  not  been  natnralizeil ;  and  the  mother^  in 
1870,  when  the  ehiUl  wus  one  year  tdd,  Jook  hi  in  back  to  Germany,  where^ 
she  has  resided  with  hira  ever  since.  An  interesting  question 
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arises  aa  to  wliether  a  widowed  mother  can,  by  tbe  priDciplcs  of  inter- 
natioual  law,  cLangej  by  lier  own  action  without  the  approval  of  tho 
court  of  the  child's  doinicil,  tho  chi)d'«  domicil  and  nationality.  That 
it  cannot  bo  so  changed  is  held  by  eminent  continental  jurists.  (Bar., 
§  31 ;  1  Foelix,  pp.  54,  55,  9-4  ;  Dentsait,  Domicile,  §  2.)  '  Dor  Wittwo,' 
says  Bar,  whoso  authority  both  in  Germany  and  this  country  is  de- 
servedly high,  'banu  dagegen  das  Recht  das  Domicil  ihrer  minderjiih- 
igeu  Kinder  zn  yeriindern,  nicht  zugestanden  werdcn.'  To  the  same 
effect  is  Lamar  v.  Micon,  llli  U.  S.,  452.  According  to^  this  view,  the 
mother  of  tlie  child  in  rinestioi]  conhl  not,  on  the  bare  facts  stated  to 
ns,  change  his  domicil  so  as  to  withdraw  htm  from  the  protection  of  the 
United  States.  Bnt  as  he  is  now  in  Germany,  tlie  qnestion  is  one  which, 
if  military  service  be  insisted  on,  must  be  presented  to  tho  German 
Government  for  consideration,  and  their  views  lieard,  before  this  De- 
partment can  express  any  final  detcrmi tuition  in  this  relation. 

"The  treaty  of  1S68  provides  that  'citizens  of  the  North  German  Con- 
federation, who  become  naturalized  citizens  of  the  United  States  and 
shall  have  resided  uninterruptedly  within  the  United  States  five  years, 
shall  be  held  by  tlie  North  German  Confederation  to  be  American  citi- 
zens, and  shall  be  treated  aa  such.'  This,  however,  does  not  say  that 
persona  not  falling  within  this  class  who  are  domiciled  in  the  United 
States  sliall  not  obtain  from  Geruiany  those  rights  to  which  such  per- 
sons arc  entitled  by  international  law." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Liobmauii,  July  9,  ISf^.    MSS.  Dom.  Let.; 
infra,  $  190. 

**  Your  No.  102,  of  tho  1st  instant,  iu  reference  to  Mr,  Frei<lerich  de 
Bourry's  claim  for  a  jmssport,  is  now  before  me,  and  I  tnke  the  oppor- 
tunity to  exinvss  my  satisfaction  with  the  clearness  of  its  statements 
and  the  accuracy  of  the  distinctions  it  makes. 

"Freiderich  de  Bourry,  according  to  the  allegations  in  his  memorial, 
was  born  in  the  city  of  New  York,  on  December  4,  1SG2,  uf  Austrian 
parents,  then  temporarily  resident  iu  that  city,  and  there  remained  with 
them  until  he  was  five  years  of  age,  when  he  accomimnied  his  mother 
to  Europe.  In  18C9  he  and  his  mother,  residing  iu  Vicuna,  wen^  joined 
in  that  city  by  his  father,  who  died  in  1880.  Under  the  Austrian  Gov- 
exnment  Freiderich  de  Bourry,  the  memorialist,  has  remained  until  this 
day,  employed  in  the  Austrian  railway  service.  It  is  nt>t  claimed  that 
bis  father  was  ever  naturalized,  or  made  the  requisite  declaration  of 
bis  intention  to  become  a  citizen  of  the  United  States,  or  in  any  way 
signified  his  intention  formally  to  abjure  his  Anstriau  allegiance.  Nor 
is  it  pretended  that  when,  on  December  5, 1883,  the  present  memorialist 
arrived  at  full  age,  he  took  any  stejis  to  make  or  record  his  election  of 
citizcDSbip  in  the  United  States.  For  several  years  before  that  date 
be  was  old  enough,  with  his  mother's  permission,  which  it  is  jdaiu  from 
lier  afliduvit  she  was  ready  to  give,  to  come  to  the  country  of  his  hirth 
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if  it  liad  been  the  country  of  bis  inteudecl  citizenship.  lie  alleges  no 
effort  of  this  kind,  nor  any  act  or  event  indicating  hia  election  of  United 
States  citizenship  when  he  arrived  at  full  age. 

"  Under  these  circumstances  it  is  not  necessary  for  me  to  consider  tUo 
question  whether  Freiderich  de  Bourry  was,  at  the  time  and  his  birth,  a 
citizen  of  the  United  States  under  the  naturalization  statutes  and  the 
fourteenth  ameudinent  of  tlie  Constitution  of  the  United  States.  It  ii 
enough  to  say  that  he  has  exhibited  no  such  pioof  of  au  election,  on  ar- 
riving at  full  age,  of  United  States  citizenship  as  now  entitles  him  to  a 
passport.  An  election,  in  a  case  of  dual  or  doubtful  allegiance,  which 
is  the  ntniost  which  can  be  claimed  in  the  present  case,  must  be  made  on 
attaining  majority,  or  shortly  afterwards,  and  must  be  signified  by  acta 
plainly  expressive  of  intention,  such  as  immediate  preparations  to  re- 
turn to  the  elected  country. 

"In  the  present  case  there  is  no  evidence  that  an  election  to  become 
a  citizen  of  the  United  States  was  ever  made  or  intended,  but  on  the 
contrary  all  the  facts  create  the  presumption  that  an  Austrian  domicile 
was  chosen. 

"  The  passport  must  therefore  be  refused." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Lee,  July  24,  188C.    MSS.  In«t.»  Austria. 

The  widow  of  a  citizen  of  one  State  does  not,  by  marrying  again  and 
taking  the  infant  children  of  the  first  husband  from  that  State  to  live 
with  her  at  the  home  of  the  second  husband  in  another  State,  change 
the  domicil  of  the  children,  nor  can  a  guardian  of  such  children,  with- 
out leave  of  court. 

Lamar  v.  Micou,  1L3  U.  8.,  452.    See  Wliart.  ConJl.  of  LawH,  ^  110. 

Children  born  in  the  United  States  of  alien  parents,  who  have  ne^ 
been  naturalized,  are  native-born  citizens  of  the  United  States. 
10  Op.,  328,  Botes,  ltW2.    8©e  U.  S.  v.  Rhodes,  1  Ahh.  U.  8.,  28. 

(2)  So  OP  CmLDREN  OF  NATURALlZKD  CITIZENS. 
§  184. 

By  section  2172  of  the  Revised  Statutes  **the  children  of  persons  who 
have  been  duly  naturalized  under  any  law  of  the  United  States,  or  who, 
previous  to  the  x>nssinp  of  any  law  on  that  subject  by  the  Government 
of  the  United  States,  may  have  became  citizens  of  any  one  of  the  States, 
under  the  laws  thereof,  being  under  the  age  of  twenty-one  years  at  the 
time  of  the  naturalization  of  their  parents,  shall,  if  dwelling  iu  the 
United  States,  be  cousidered  as  citizens  thereof;  and  the  children  of 
persons  who  now  are,  or  have  been,  citizens  of  the  Uuite<l  States,  shall^ 
though  born  out  of  the  limits  and  Jurisdiction  of  the  United  States,  be 
considered  as  citizens  thereof;  hut  no  [lersou  heretofore  proscribed  by 
any  State,  or  wlio  has  been  legally  convicted  of  having  joined  the  army 
of  Great  Hritain  during  tlie  lievolutiouary  war,  shall  be  admitted  to 
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become  a  citizen  witbont  the  consent  of  the  legislature  of  the  State  in 
which  such  i»erson  was  proscribed." 

As  to  Hpecial  pruvuioiia  for  naturalizatjon  of  widows  and  children  of  declurauta 
-wlio  have  aiMle  declamtioa  but  die4l  before  naturalization,  eoe  Bev.  Stat., 
$  2108;  aa  to  seamen,  $  2174. 

Tbe  4th  section  of  the  act  of  April  U,  1803  (Rev.  8tal.,  §2172) 
(making:  childreu  of  naturalized  persons  citizens*  aod  extending:  citizen- 
ship to  childreu  born  abroad  to  citizens),  "  is  only  a  municipal  law,  and 
can  have  no  eflect  beyoud  the  jurisdiction  of  this  country,  and  especially 
in  Holland,  if  it  should  be  in  conflict  with  the  local  law  of  that  country. 
If,  therefore,  Johannes  (whose  citizenship  was  contested)  voluutarily 
placed  himself  within  Dutch  jurisdiction,  hia  rights  and  his  obli^'ations 
must  be  measured  by  the  laws  of  Holland  and  not  by  the  laws  of  the 
United  States." 

Mr.  Marcjr,  Seo.  of  8tat«,  to  Mr.  Wendell,  Sept.  7, 1854.     MS8.  Dom.  Let. 

But  this  only  holds  good  on  the  supposition  that  the  act  in  question 
is  not  in  fact  in  haruiouy  with  the  law  of  nations,  which  it  is,  as  the 
law  of  nations  is  now  understood. 

That  a  uuii]iei[)al  law  when  conflicting  with  the  law  of  nations  has  of 
itself  no  extraterritorial  eflTect,  see  mtpra,  §9. 

When  the  naturalized  father  of  a  minor  child,  bom  in  this  country, 
returns  to  his  native  land  and  resumes  his  original  allegiance,  the 
child  on  arriving  at  full  age,  may  elect  which  allegiance  he  will  accept. 
Mr.  Seward,  Sec.  of  State,  to  Mr.  Banks,  Apr.  7, 1866.    MSS.  Dom.  Let. 

"  The  laws  of  the  United  States  on  the  subject  of  naturalizatioo  jtro- 
vide,  in  relation  to  persons  situated  as  your  sous  are,  *  that  the  children 
of  persons  duly  uaturalized  under  any  of  the  laws  of  the  United  States, 
•  •  •  being  under  the  age  of  twenty -on©  years  at  the  time  of  their 
parents  being  so  uaturalized  or  admitted  to  the  rights  of  citizenship, 
shall,  if  drrelting  in  the  United  States^  be  considered  as  citizens  of  the 
United  States.'  Assuming  that  your  three  sons  were  born  in  France, 
accompanied  you  to  this  country  and  have  continued  to  reside  here 
(the  fact  is  not  distinctly  stated  in  your  letter),  they,  together  with 
your  eon  born  here,  are,  under  the  provision  just  cited,  to  be  con- 
sidered, when  dwelling  in  the  United  States,  citizens  of  the  United 
States,  with  all  the  rights  and  privileges  attaching  to  that  character, 
and  entitled  to  the  i>rotectton  which  this  Government,  extends  to  all 
its  citizens  in  the  exercise  and  eujoyment  of  those  rights. 

**  This  Di'partnient  does  not  as  a  rule  undertake  to  give  information 
npon  the  laws  of  other  countries,  nor  as  to  the  construction  which  those 
countries  may  put  upon  their  own  laws  in  applying  them  to  persons 
found  within  their  territorial  jurisdiction. 

**  It  is  understood  to  be  a  provision  of  the  law  of  France  that  when  a 
Frenchman  has  lost  his  quality  of  French  citizen  he  cannot  serve  in  the 
armies  of  that  country,  and  that  when  that  quality  has  been  lost  for 
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over  tbree  years  he  will  not  be  ijunisbed  for  *  insoamissioii/  TLese 
questioua,  bowevcr,  have  to  be  determmcd  in  a  civil  court  iu  France, 
and  it  should  be  remembired  that  during  tUeir  i>endeDcy  the  party  is 
liable  to  arrest,  detention,  and,  it  may  be,  imprisonment,  besides  the 
expense  of  employing  counsel, 

^*Id  a  recent  dispatch  from  Mr.  Wasbburne,  onr  minister  at  Paris, 
it  is  8tat«?d  that  naturalized  citizens  of  the  United  States  bom  in 
France,  upon  returning  to  the  jilace  of  their  birth  have  been  of  late 
sometimes  subjected  to  g:reat  incouveuieuce  and  exi>ense  on  account  of 
claims  of  Ihe  nature  alluded  to  for  their  military  service. 

'*TIie  Department  cannot,  iu  view  of  these  facts,  give  any  advice  to 
persons  situated  as  your  sons  are,  upon  the  propriety  or  otherwise  of 
their  subjecting  themselves  to  such  possible  autioyauces  and  incon- 
veniences by  visiting  France.  On  these  questions  the  party  mast  judge 
for  himself,  with  the  knowledge  that  he  personally  assumes  the  risk 
and  responsibility  of  such  expenses  and  inconveniences  as  be  may 
thereby  be  subjected  to." 

Mr.  Fisb,  Si  o.  of  State,  to  Mr.  Joafiret,  Feb.  11. 1874.    MSS.  Dom.  Let 

"  Your  No.  974  of  the  13th  ultimo,  presents  a  recent  case  in  which 
application  was  made  to  your  legation  for  a  passport  for  the  minor  sou 
of  a  naturalized  citizen  of  the  United  States,  the  ttither  having  been 
born  in  Germany,  while  the  son  was  born  iu  Mexico.  You  refer  to  a 
law  of  Mexico,  by  which  children  born  in  that  country  of  alien  parents 
shall,  on  attaining  their  majority,  elect  for  either  Mexican  citizenship, 
or  that  of  their  parents,  and  in  view  of  those  antecedents  yon  inquire, 
(1st)  whether  it  is  the  practice  of  the  Department  to  issue  separate  pass* 
ports  to  the  miuor  children  of  citizens  of  the  United  States  unaecompa- 
rDied  by  their  parents;  and  (2d)  whether,  in  the  case  repoited,you  would 
bave  been  justified  iu  issuing  a  sepai'ate  i>assport  to  the  miuor  son. 

**  It  is  observed  that  yon  omit  to  mention  whether  the  father  was  a 
naturalized  citizen  of  the  United  States  at  the  time  of  the  birth  of  tho^ 
son.     If  not,  residence  in  the  United  States  is  a  condition  of  the  son' 
citizenship.    {See  Rev.  Stat.,  §  2172.)    It  is  presumed,  however,  froi 
your  statement,  that  the  father  was  an  American  citizen  sojoaming  in 
a  foreign  land  at  the  time  of  the  son's  birth. 

"  Answering  your  inquiries  in  general  terms,  and  without  assnming  to 
decide  the  case  now  presented  without  fuller  information,  it  may  be  ol 
served : 

"First.  Tliat  a  passport  can  pro[>erly  be  issued  to  a  minor  of  discroot 
age,  unaccompanied  by  his  parents,  when  the  facts  show  honest  and 
l>ona  fide  motive  for  soliciting  a  separate  passport;  and, 

"Secondly.  That,  until  coming  of  age,  a  chiU!  boruabroad  of  Amei 

can  parents  and  continuing  abroad,  is  an  American  citi/en,  and  as  sacb 

entitles!  to  a  passport.    If  on  attaining  majority  the  laws  of  theooantry 

of  his  birth  require  option  for  either  his  inherited  or  his  native  citiMii- 
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ship,  and  if  he  chooses  to  avail  himself  of  euch  laws  and  rcDOunco  his 
Auierican  statoH,  that  is  another  iiKitter ;  and  such  option  is  all  that  is 
contemplated  by  the  Mexican  law  referred  to,  as  it  is  heru  understood 
from  yoar  description.  But  that  statute  does  not  make  such  a  minora 
Mexican  dnriopf  minority,  nor  prevent  bis  remaiiiin;[j^  an  American  un- 
der American  law;  still  less  can  it  leave  him  a  nondescript  with  no  na- 
tionality whatever." 

Mr.  F-  W.  Seward,  Acting  Sec.  of  State,  to  Mr.  Foster,  July  2, 1870.    MSS.  Inst., 

Mex. ;  For.  Rel.,  1879. 
Afl  to  Mexican  statute,  see  ntpra,  $  17*^. 

"  Yonr  dispatch,  l^o.  990,  of  the  IStb  ultimo,  presents  an  interesting 
question  concerning  the  citizenship  and  rights  of  the  minor  children  of 
the  late  James  W.  Smith,  which  had  been  submitted  to  yon  by  the  late 
consul-general. 

"  It  appears  that,  after  lending  important  services  to  the  republicans 
of  Mexico  during  the  French  intervention,  an<l  the  Empire  of  Maximil- 
lian  in  18f5t>-*(i7,  Mr.  Smith  took  active  part  in  1870  in  the  successful 
revolutionary  movement  of  General  Diaz,  became  a  colouel  in  the  Mex- 
ican aiuiy,  and  was  understood  to  be  in  such  service  at  the  time  of  his 
death,  of  which  the  dale  is  given  as  Juno  5,  ISTiK 

"  You  further  quote  the  provision  of  the  Mexican  law  of  Janaary  30, 
1856,  enacting  (he  naturalization,  apparently  without  any  additional 
formality  beyond  the  fact  of  service, of  a  tbreigner  who  'accepts  any 
public  office  of  the  nation,  or  belongs  to  the  army  or  navy,'  and  in  view 
of  this  you  ask  in  general  terms  for  the  views  of  the  Department  upon 
the  status  of  Americans  accepting  service  under  the  Mexican  Goveru- 
meut,  and  also  specific  instructions  on  the  points  presented  in  Mr. 
Strother's  letter  to  you  of  the  15th  ultimo,  a  copy  of  which  you  transmit. 

''  In  answer  to  the  first  point  presented  by  you,  I  may  observe  that 
on  the  27th  of  July,  ISOS,  Congress  declared  that  the  right  of  expatria- 
tion is  a  natural  and  iuherent  right  of  all  people,  iudi^iien sable  to  the 
enjoyment  of  *  life,  liberty,  and  the  purKuit  of  happiness.'  (Section 
1900,  Revised  Statutes.)  The  act  of  changing  allegiance  and  citizenship 
must  necessarily  conform  to  the  laws  of  the  country  where  the  Ameri- 
can who  voluntarily  expatriates  himself  becomes  a  citizen  or  snbject. 
No  law  of  the  Unjted  States,  for  instance,  can  make  a  Mexican  citizen 
oat  of  one  of  our  own  citizens,  or  prevent  him  from  becoming  a  Mexican 
citizen  by  the  operation  of  Mexican  law.  Mr.  Smith,  by  the  act  of  vol- 
untarily taking  military  service  under  the  Governmentof  Mexico  while 
a  law  was  in  existence  by  which  such  an  acton  his  part  conferred  and 
involved  the  assnmiitiou  of  Mexican  citizenship,  must  be  deemed  to  have 
understandingly  conformed  to  that  Mexican  law,  and  of  bis  own  accord 
embraced  Mexican  citizenship.  Under  the  enactment  of  Congress,  pre- 
viously ij  noted,  no  permission  of  the  Government  of  the  United  States 
is  necessary  to  the  exercise  of  the  right  of  expatriation.  This  answers 
the  first  question  put  by  Mr.  Strother. 
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"The  second  and  third  inquiries  respecting  tlio  statns  of  tbe  minor 
clnldren  are  not  so  easy  to  answer.  Tbe  two  sons  of  Mr.  Smith,  aged 
respectively  seven  and  ten  years  at  tbe  time  of  their  lather's  death,  were 
undoubtedly  American citizensby  birtb,  inasmuch  as  the  father's  change 
of  allegiance  octmrred  after  tbe  birth  of  the  youngest  child.  If  within 
the  jurisdiction  of  tbe  United  States  their  right  to  American  citizeusbip 
would  be  utiimpuired,  and  even  if  within  Mexican  jurisdiction  during 
minority  they  would,  in  the  absence  of  any  Mexican  law  specifically  at. 
taching  tbe  altered  status  of  the  father  to  his  minor  children  withio  Mex* 
icaij  jurisdiction,  be  still  properly  regarded  as  American  citizens.  But 
if  there  be  such  a  law,  or  if  on  attaining  majority  they  remain  in  Mexico 
and  come  within  any  provision  of  Mexican  law  making  them  citizens  of 
that  Kepublio,  they  could  not  be  regarded  as  citizens  of  the  United 
States, 

*'  The  registration  of  the  younger  son,  by  the  widowed  mother,  after 
tbe  death  of  the  father,  although  irregularly  and  unnecessarily  delayed, 
is  in  contravention  of  no  rule,  the  child's  citizenship  at  birth  being  clear." 

Mr.  F.  W.  S«w«r(l,  Acting  Sec.  of  State,  to  Mr.  Foster,  Aug.  13, 1879.   MSS.  luit., 
Mex. :  For.  Eel.,  Id79. 

A  boy  of  eighteen  years,  who  ha^j  never  been  out  of  Germany,  but 
whose  father  ia  a  naturalized  citizen  of  and  resident  in  the  United  StateSt 
is  not  entitled  to  obtain  the  interposition  of  this  Government  to  secure 
him  from  military  service  in  Germany,  or  to  relievo  him  fi-oui  being  de- 
tained in  Germany  for  that  purpose. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Caldwell,  Mar.  6,  l&i80.    MSS.  Dom.  Let. 

The  son,  living  in  Spain,  of  a  naturalized  citizen  of  the  United  States, 
cannot  consistently  with  the  law  of  nations,  be  required  in  that  country 
"  vicariously  "  to  perform  his  father's  military  duties.  fl 

Mr.  Evarte,  Sec.  of  Stato,  to  Mr.Faircbtld,  May  11,  imo,    MSS.  lubt.,  Spain.  " 

Section  2172  of  the  Revised  Statutes  is  regarded  -'as  applicable  to 
such  children  as  were  actually  residing  in  the  United  StJites  at  the  time 
of  their  father's  naturalization,  and  to  minor  children  who  come  to  the 
United  States  during  their  minority  and  while  the  parents  were  residing  ^ 
here  in  the  character  of  citizens,"  H 

Mr.  Blaioo,  Sec.  of  State,  to  Mr.  Kasson,  Mar.  31,  1891.    MSS.  Inst.,  Anatria; 
For.  Eel.,  ItMiJl, 

"The  provisioD  of  the  act  of  the  14th  of  April,  1802  (section  2172,  Re- 
vised Statutes  of  the  United  States),  has  received  both  executive  and 
Judicial  construction.  The  Attorney  General  of  the  United  States 
(Bates),  in  18f>2,  held  that  *  under  the  4th  section  of  the  act  of  April, 
1802,  to  establish  a  uniform  rule  of  naturalization,  &c.,  such  children,  i 
dwelling  in  the  United  States,  are  declared  citizens.'  '  That  section,' 
continues  the  Attorney-Geueral,  *  provides  in  brief  that  the  children  of 
persons  duly  naturalized  under  any  of  the  laws  of  the  United  States, 
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etc.,  being  undor  the  iv^a  of  twenty *ono  years  11 1  the  time  of  their 
parents  beiDg  so  uutiinilized  or  admitted  to  the  rigbts  of  citizeuship, 
shallj  il* dwelt jng  in  the  United  States,  be  considered  as  eitizeus  ol*  the 
United  States. 

"  'The  section  of  course  reter.s  to  children  born  out  of  the  United  States, 
since  the  children  of  such  i»er80U8  born  within  the  United  States,  are 
citizens  without  the  aid  of  statutory  law.'    (10  Op.,  329.)" 

Mr.  Davis,  Acting  Sec.  of  S<a(c\  to  Mr.  Bnilitotir,  Jaly  30,1883.     MSS.  Inat., 
Franco. 

'*  There  are  but  three  methods  known  to  me  for  obtaining  the  rights 

of  an  American  citizen.     Those  entitled  to  such  rights  are  : 

*'  (1)  Children  born  in  the  United  States,  and  subject  to  thejarisdic- 
tion  thereof. 

**  (2)  Children  born  of  American  parents  whose  fathei's  have  resided 
within  the  United  States  j  and, 

'*  (3)  Those  embraced  by  the  naturalization  law,  which  would  include 
those  naturalized  and  their  children  minors  at  the  time  of  naturaliza- 
tion, if  within  the  jnri.sdiction  of  this  country. 

'*  I  cannot  see  that  this  child  born  abroad  presumably  of  foreign  parents 
is  by  the  act  of  adoption  under  a  State  law  brought  within  either  of 
these  provisions  prescribing  United  States  citizen.ship." 

Mr.  Fwlingbnyscn,  See.  of  State,  to  Mr.  WiUis,  Feb.  21  ^  1884.    M8S.  Dom.  Let. 

"  Your  dispatch,  No.  124,  of  the  6th  id ti mo,  reports  the  correspondence 
had  liy  yon  with  the  foreign  office  in  the  case  of  Ferdinand  Revennann, 
a  citizen  of  the  United  States  by  birth,  lately  expelled  from  Ger- 
many. The  decision  of  the  German  Government,  as  communicated  by 
^•ou,  broadly  covers  the  questions  of  the  treaty  rights  of  naturalized 
Germans  returning  to  Germany,  and  of  their  sons  bom  American  cit- 
izens. 

♦*  The  same  general  questions  have  been  recently  examined,  and  the 
views  of  this  Department  communicated  fully  by  instructions  No.  83  of 
the  15th  ultimo,  and  No.  84  of  the  same  date. 

**  Lest  silence  should  be  construed  as  acquiescence  in  the  position 
now  taken  by  Germany,  it  seems  proper  to  put  on  record  some  ob- 
servations touching  it.  For  this  paii>080  it  does  not  seem  necessary 
to  recite  and  discu.ss  the  particular  case  of  Reverraann ;  it  will  suffice 
to  merely  notice  certain  points  of  Dr.  von  Busch's  note  of  December 
31,  1884. 

"  That  note  professes  only  to  deal  with  the  case  of  the  sons  of  natr 
oralized  and  returning  fathers.    But  it  lays  down  the  following  rule: 

"  'As  regards  the  father  of  such  sons,  do  doubt  can  exist  that  they  are 
to  be  regarded  as  having  renounced  their  naturalization  by  a  longer 
sojourn  than  one  or  two  years  pursuant  to  the  treaties  regulating  na- 
tionality of  1868  concluded  with  the  United  States.' 
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•*  My  iustructiou  to  you,  Xo.  84,  of  tbo  15tli  ultimo,  deals  with  thij 
question. 

"We  tbiiik  it  clear  that  the  treaty  canuot  of  itself  cou vert  an  Amer- 
ican citizen  back  again  to  a  Gormau,  any  more  tbnn  it  can  make  a  Ger- 
man a  citizen  of  the  United  States. 

*^  There  are,  it  is  believed,  many  persons  now  in  Germany  whose  ao- 
jonrn  lias  extended  beyond  tbe  term  of  two  years  without  tbeir  being 
called  upon  to  resume  German  allegiance.  In  all  their  relationships 
to  this  Government  they  retain  American  cittzenfihip.  There  is  be^^ 
tween  them  and  the  authorities  of  their  place  of  sojourn  no  relation-  " 
chip,  implying  resumption  of  their  original  status,  and  no  jurisdic- 
tional rights  are  exercised  over  them. 

"As  to  the  sons  of  such  fathers,  who,  being  citizens  by  birth,  inaj| 
visit  the  land  of  their  fatber'i*  allegiance,  the  decision  of  the  Germafl 
Gavernmeut  ia  just.     They  ar-c  origiual  citizens  in  their  own  right,  anc 
the  treaty  does  not  relate  to  them.     In  all  rewpecta  they  8tand  on  thfl 
same  footing  as  native  Americans  of  American  parentage.    This  beinj 
eo,  the  contention  of  the  German  Government,  that  «uch  sous  may  Im 
expelled  from  Germany  on  abrupt  notice,  at  the  pleasure  of  the  au<j 
thorities,  under  the  alternative  of  becoming  German  subjects,  is  tantiv 
mount  to  claiming  the  right  to  expel  any  citizen  of  the  United  States" 
in  like  manner  and  with  the  like  alternative,  which,  of  course,  would^ 
conflict  with  the  provisions  of  the  existing  treaty. 

"  Such  sons  are  admittedly  and  rightfully  not  within  the  provi>ion«  of 
the  naturalization  treaty  of  1808,  Then,  a«  A merican  citizens  by  native 
right,  they  must  come  under  the  general  provisions  of  treaty  affecting 
all  American  citizens  who  have  not  been  naturalized.  h 

"This  Government  does  not  suppose  that  it  will  be  called  upon  to  ao^^ 
quiesce  in  the  arbitrary  establishment  of  a  class  of  citizens  who  have 
no  rights  under  either  treaty,  but  who  may  any  d.ny  be  called  upon  to 
inatantlly  become  natnralized  as  German  subjects  or  hastily  expelled 
from  the  country,  without  time  for  preparation. 

*<  Dr.  von  Busch's  claim  that  'international  principles  i)ermit  the  ; 
fnsal  to  such  persona  of  sojourn  in  Germany,'  in  the  interest  of  pablia 
order,  *wheu  the  actual  circumstances  indicate  that  the  persons  in' 
question  use  their  American  citizenship  only  for  the  purpose  of  with* 
drawing  themselves  from  the  dnties,  and,  in  particular,  from  the  mili«j 
tary   duty   tlevolving   upon    the  domestic   population,    without   l)eing 
disposed  to  abandon  their  permanent  sojourn   in   Germany  and  tbi 
advantages    connected    therewith,'  is  not   fully  understood    by  me| 
and  perhaps  its  ohjiHi^tionablo  charat/ter  may  disappear  on  further  ex4 
planation;  but  so  far  as  I  understand  it,  I  cannot  see  why  this  line  of 
argument  does  not  apply  to  any  and  every  native  born  American  citizen 
of  military  age  who,  for  purposes  of  business,  study,  or  pleasure,  mayj 
take  up  a  peaceable  abode  iu  Germany,  whether  he  has  relalJv^u 
that  country  or  not. 

408 


'M 


lied 

re-^H 
bwJM 

i    in         ' 


CHAP,  vir] 


CniLDHEN. 


[?  184. 


i 


"The  einguliir  cbaiacter  of  Dr.  von  Bascb's  contention,  niid  tlio  re- 
markable consequences  which  mighty  if  it  were  admitted,  flow  therefrom, 
make  it  advisable  that  its  true  puqwrt  should  be  better  understooil 
before  instructing  you  more  definitely  in  the  case  of  Ferdinand  Rever- 
mann. 

"  You  will  therefore  take  an  early  occasion  to  point  out  the  cootrn* 
dictions  involved  in  the  German  reply,  and  the  diflQcuUy  we  would  find 
in  acquiescing  therein." 

Mr.  Frelingbuysen,  Sec.  of  State,  to  Mr.  Kosaon,  Feb.  7,  1885.    MSS.  InsL, 

Germ.  ;  For.  Rel.,  1885. 
As  to  espnUious,  see  i»/ra,  ^  306. 

TJnder  ordinary  circumstances  the  status  of  a  son  bom  in  the  Unitetl 
States  to  a  German  naturalized  in  the  United  States  would  follow  that 
of  bis  father  when  his  father  retorna  with  the  infant  child  to  Germany 
from  the  United  States  and  resumes  a  German  nationality.  But  it  is 
otherwise  when  the  father^s  resumption  of  German  nationality  by  its 
own  terms  excludes  from  its  purview  the  case  of  his  son.  "The  doc- 
trine of  the  changing  of  an  infantas  nationality  with  the  nationality  and 
domicil  of  the  father  rests  on  the  assumption  that  such  is  the  father's 
will  and  that  the  change  is  in  submission  to  his  paternal  power.  When, 
as  in  the  present  case,  the  father's  will  is  that  the  child  sboald  retain 
his  prior  nationality  and  domicil,  then  the  father's  change  of  nationality 
and  domicil  does  not  affect  the  child." 

Mt.  Bayard,  Sec.  of  Stat*,  to  Mr.  Pendleton,  May  12,  1885.    MSS.  Inst.,  Genu. 

Under  section  2172  of  the  Revised  Statutes  a  child  of  »  uaturaliz«l 
citizen  of  the  United  States,  in  order  to  become  liimself  a  citizen  of  the 
United  States,  must  dwell  thoretn. 

Mr.  Bayarcl,  Sec.  of  State,  to  Mr.  Croroer,  May  22,  1885.    MSS.  Inst.,  Switx. 
To  •ame  effect  sen  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cole,  Nov.  9,  1885;  MSS. 

Dom.  Let. ;  Mr.  Porter,  Acting  Sec.  of  State,  to  Mr.  Portal,  Jon©  16,  1886. 

MSS.  Dom.  Let. 

"With  reference  to  your  dispatch  No.  27,  of  the  lith  ultimo,  in  rela- 
tion to  the  case  of  Mr.  Charles  Drevet,  I  have  to  inform  you  that  the 
I>epartment  has  had  the  matter  under  consideration. 

"  It  appears  from  your  communication  that  Mr,  Charles  Drevet  was 
bom  September  28, 1864,  at  Paris,  in  which  city  ho  has  ever  since  ro- 
eided.  His  father,  Leon  Drevet,  a  Frenchman,  came  to  the  United  States 
in  1852.  In  July,  1858,  he  made  his  declaration  of  intention  j  in  Feb- 
rnarj',  1859,  he  married  an  American  lady;  in  1860  he  weut  back  to 
France;  in  1869  ho  retarned  to  America;  in  the  same  year  (June  3, 
1869)  he  took  out  his  second  papers,  and  shortly  after  resumed  his  resi- 
dence in  France,  where  he  has  ever  since  retuained.  The  son  has  always 
lived  in  France;  the  father  has  been  domiciled  there  for  many  years; 
neither  the  eon  nor  the  father  has  expressed  any  intention  of  residing 
in  this  country  at  any  time  in  the  future. 
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**  TJuiler  tbese  circumstances  Mr.  Charles  Drevet  Las  asked  yonrleg 
tion  to  ftirnish  him  with  a  certificate  required  by  the  French  law 
December  IG,  1874,  to  the  effect  that  he  is  considered  by  this  Govern 
ment  to  be  an  American  citizen. 

"  The  Department  holds,  under  section  2172  of  the  Revised  Statute 
that  as  Mr.  Charles  Drevet  was  not  at  the  time  of  the  naturalization  i 
his  fatlier  dwelling  in  the  United  States;  that  as  he  has  never  residet^ 
iu  this  conutry,  and  never  intends  to  do  so,  he  cannot  be  considered 
be  an  American  citizen.    Yon  will,  therefore,  decline  to  issue  a  passpor 
to  him  as  such,  that  beiug  the  only  attestation  of  nationality  which' 
conid  have  been  granted  by  your  legation  in  case  the  facts  should  hnve. 
shown  him  to  be  an  American  citizen." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  McLaue,  July  4,  1865.    MSS.  Inat.,  Fnino»| 
For.  Rel.,  1885.    Seo  Mr.  Bayard  to  Mr.  Pendleton,  Julv  r    t^^r,    rmntfl 
infra,  }  206. 

"  Your  dispatch  No.  229,  of  the  8th  instant,  referring  to  the  passpor 
application  of  Kobert  Emden,  has  been  received.  This  seenjs  to  be  thi 
same  case  as  the  one  referred  to  in  your  No.  203,  of  the  ICth  of  Februar| 
last,  which  was  fully  disposed  of  in  instruction  No.  130,  of  the  lOlh 
IVIarcb  last,  approving  your  letter  to  Mr.  M.  P.  Emden.of  the  11th  Fel 
ruary  last.  In  that  dispatch  the  name  of  Mr.  M.  P.  Emden's  eldest  soij 
was  not  given,  but  it  is  supposed  that  the  Robert  Emden  in  your  No 
229  is  the  eldest  sou  previously  alluded  to.  This  Department  sees  nd 
reasoQ  to  chauge  its  former  decision,  as  conveyed  iu  instruction  Nc 
130,  that  the  passport  application  of  Mr.  Robert  Emdeo,  although  h^ 
is  the  son  of  naturalized  American,  cannot  be  granted,  because  he 
not  and  never  has  been  *  dwelling  in  the  Dnited  States,'  according  t<| 
section  2171  of  the  Revised  StJitutes,  which  phrase  it  is  noticed  is  ctirc 
fully  omitted  from  the  version  of  the  statute  given  in  Mr,  Robert  En 
den's  letter  of  the  15th  of  April  last  to  you,  if  the  copy  of  it  inclosed  ii 
your  No.  229  is  correct." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cramer,  June  27, 1885.    MSS,  lust,,  .>\vit/,.;' 
For.  Rel.,  1635,    See,  as  to  George's  case,  infra,  $  20fi- 

Robert  Emden  was  born  in  Switzerland  in  1862,  and  at  tiie  time  • 
his  ai)plication  in  1885  for  a  passport,  bad  never  been  in  the  Uoitc 
Stiites.  nis  father,  a  Swiss  by  origin,  was  naturalized  iu  New  York  i 
1854,  but  soon  afterwards  returned  to  Switzerland,  where  he  continue 
afterwards  to  reside. 

"  Undoubtedly,  by  the  law  of  nations,  an  infaut  child  partakes  of  bl 
father's  nationality  and  domicile.    But  there  are  two  dtfUculties  iu  ihi 
way  of  applying  this  rule  to  the  present  case.    In  the  Urst  place  n  pa* 
rent's  nationality  cannot,  especially  when  produced  by  uaturalizs 
bo  presumed  to  bo  adhered  to  after  a  residence  io  tho  coantxy 
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for  60  long  a  periwl  «s  in  the  present  case.  In  tlie  second  place,  the 
rule  as  to  children  only  npplies  to  minors,  since  when  tbe  cbild  becomes 
of  age  be  is  required  to  elect  between  the  country  of  his  residence  and 
the  country  of  his  alleged  technical  allegiance.  Of  this  election  two 
incidents  are  to  be  observed ;  when  once  made  it  is  final;  and  it  requires 
no  formal  act,  but  may  be  inferred  from  the  conduct  of  the  party  from 
whom  the  election  is  required. 

^'Applying  these  tests  to  the  present  case  it  can  hardly  be  said  that 
Mr.  Robert  Emden's  claim  to  be  a  citizen  of  the  United  States  is,  as  a 
matter  of  international  law,  made  out.  The  burden  of  proof  is  always 
on  the  applicant  for  the  passport,  and  here  there  is  no  evidence  to  prove 
either  his  father's  non-abandonment  of  his  United  States  citizenship 
or  his  own  election  of  such  citizenship,  save  the  applications  of  father 
and  son  for  passports. 

"  In  the  foregoing  remarks  the  sections  of  the  Revised  Statutes  bear- 
ing on  questions  of  this  class  have  not  been  considered.  These  sections 
are  as  follows : 

"'Sec.  2172  [originally  enacted  April  U,  1802],  The  children  of  per- 
sons who  have  been  <luly  naturalized  iinder  any  law  of  the  United  States, 
or  who,  previouH  to  the  passing  of  any  law  on  that  subject  by  the  Gov- 
ernment of  the  United  States,  may  have  become  citizens  of  any  one  of 
the  States,  being  under  the  age  of  twenty  one  years  at  the  time  of  the 
naturalization  of  their  parents,  shall,  if  dwelling  in  the  United  States, 
be  considered  as  citizens  thereof  j  and  the  children  of  persons  who  now 
are  or  have  been,  citizens  of  the  United  States,  shall,  though  born  out 
of  the  limits  and  jniisdictiou  of  the  United  States,  bo  considered  as  cit- 
izens thereof.    •    •    • 

**  *  Sec.  1993  [originally  passed  April  0, 1S06].  All  children  heretofore 
born  or  hereafter  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  were  or  may  be  at  the  time  of  their  birth  citizens 
thereof,  are  declared  to  be  citizens  of  the  United  Stales;  but  the  rights 
of  citizenship  shall  not  descend  to  children  whose  fathers  never  resided 
in  the  United  States.' 

'•If  reliance  is  placed  on  the  fimt  claase  of  section  2172,  the  applica- 
tion must  fail,  since  that  clause  applies  only  to  children  'dwelling  in  tho 
United  States.'  If,  however,  Mr.  Emden  seeks  to  come  in  under  tho 
second  clause  of  section  2172,  or  under  the  more  general  terms  of  sec- 
tion 1903,  he  is  met  with  the  difficulty  that  he  Is  no  longer  a  '  child,' 
but  that  he  is  of  full  age,  and  that  his  citizenship  is  no  longer  deri%*a- 
tive,  but  is  a  matter  of  personal  election.  If  be  solemnly  elected,  on 
arriving  at  full  age,  to  be  a  citizen  of  the  United  States,  the  proofs  of 
such  election  must  be  produced.  If,  on  tlte  other  hand,  he  made  no  such 
election,  but  by  remaining  in  Switzerland  is  to  be  inferred  to  have  ac- 
cepted Swiss  nationality,  he  cannot  now  obtain  a  passport  as  a  citizen 
of  the  United  States.     If  this  be  the  case  his  proper  course,  should  he 
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desire  to  become  a  citizen  of  the  Unitei!  States,  is  to  come  here  in  per- 
sou  aod  become  natural izexl."  ' 

Mr,  Porter.  ActiuR  Sec.  of  State,  to  Mr.  Wincbcstor,  Sept.  14, 1685.     MSS.  Inat., 
Switi.;  For.  Bel.,  1885. 

Under  the  act  of  1802  {3  Stat.  L.,  153,  Eev.  Stat.,  §  2172),  a  minor 
child  of  a  father  so  naturalized  became  a  citizen,  though  not  then 
within  the  United  States^  provided  she  was  resident  therein  at  the 
time  of  the  passage  of  the  act.  ^| 

Campbell  r.  Gordon,  C  Cranch,  176.  ^* 

Children  born  abroad  of  aliens  who  subsequently  emigrated  to  this 
country  with  their  families^  and  were  naturalized  here  during  the  mi- 
nority of  their  children,  are  citizens  of  the  United  States.  J 

10  Op.,  329,  Bat^s,  IHCa.  ^ 

A  Prussian  subject  by  birth  emigrated  to  the  United  States  in  1848, 
became  naturalized  iu  1S54,  and  shorlly  afterwards  returned  to  Ger- 
many with  lii.s  family^  in  which  was  a  son  born  in  the  United  States, 
and  became  domiciled  at  Wiesbaden,  where,  together  with  his  family, 
he  has  since  continuously  resided.    The  son  having  reached  the  age  of 
twenty  years,  has  been  called  upon  by  the  German  Government  for  ^ 
military  duty.     The  father  invoked  the  intervention  of  the  United  States  V 
legation  at  Berlin,  bnt  declined  in  behalf  of  the  son  to  give  any  assur- 
ance of  intention  on  the  part  of  the  latter  to  return  to  the  United  States  j 
within  a  reasonable  time  and  assume  his  duties  as  a  citizen.  B 

Article  IV  of  the  naturalization  treaty  between  the  Utiited  States 
and  North  Germany  of  18GS  rea<Is  as  follows:  *'  If  a  German  naturalized 
in  America  renews  his  residence  iu  North  Germany  without  the  intent 
to  return  to  America,  he  shall  be  held  to  have  renounced  his  naturaliza* 
tion  in  the  United  States.  •  •  •  The  intent  not  to  return  may  be 
held  to  exist  when  the  person  naturalized  iu  the  one  country  resides 
more  than  two  years  in  the  other  country.'^ 

Jt  was  held  (1)  that  under  the  above  article,  the  father  must  be  deemc 
to  have  abandoned  his  American  citizenship  and  to  have  resumed  tbi 
German  nationality  ;  (2)  that  the  son,  being  a  minor,  acquired  under  tbc 
laws  of  Germany  the  nationality  of  his  fiiiher,  but  did  not  thereby  lo 
his  American  nationality  ;  (3)  that  upon  attaining  his  majority,  the  soil 
.may,  at  his  own  election,  return  and  take  the  nationality  of  his  birth  or" 
remain  iu  Germany  and  retain  his  acfiuired  nationality;  (4)  yet  that  dur- 
ing bis  minority  and  while  domiciled  with  his  father  in  Germany,  he 
cannot  rightfully  claim  exemption  from  military  duty  there. 

16  Op.,  15,  Pierrppont,  1875. 


A  Spanish  subject  by  birth  was  naturalized  in  the  United  States  i 
February,  ]87<),  antl  thereupon  his  son,  aged  twenty,  who  was  bom 
the  Island  of  Cuba,  applied  to  the  State  Department  for  a  passporti^ 
stating  that  he  had  resided  in  the  United  States  for  live  years,  but  that 
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it  was  his  intention  to  resume  bis  residence  in  the  Spanisli  dominioiis 
and  engage  in  bnstuess  there.  It  was  held  that  the  son,  being  a  miuor 
lit  the  time  of  his  rutlier*8  naturalization,  must  be  eoiisidered  a  citizen 
of  the  United  States  within  the  ineauing  of  section  2172,  Revised  Stat- 
utes, and  a,s  such  entitled  to  a  passport,  and  that  tlio  circumstance  that 
he  intended  to  reside  in  the  country  of  his  birth  did  not  make  him  less 
entitled  than  if  his  destination  were  elsewhere. 

15  Oi*..  114,  Tuft,  187C. 
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(3)  So  OF  ciiiLnijEx  nonx  AnnoAD  to  citizkns  of  the  United  States. 

§  185. 

"All  children  heretofore  born  or  hereafter  born  out  of  the  limits  and 
jurisdiction  of  the  United  State.s,  whose  fathers  were  or  may  be  at  the 
time  of  their  birth  citizens  thereof,  are  declared  to  be  citizens  of  the 
United  iSttites,  but  the  rightsof  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  titates." 

R«v.  Stat.  $  1993,  frmTulBd  on  aetitaf  April  14,  lS(f2,  ebap.  28,  ^  4,  2  Stat.  L.,  155, 
and  Fell.  10,  1855  ;  cliap.  71,  $  1,  HJ  Stat.  L.,  604.     Sve  iupra,  $  171. 

"  It  is  provided  by  law  that '  all  children  born  or  hereafter  born  out 
of  the  limits  jind  jiirisdiction  of  the  United  States,  whose  Jathers  were 
or  may  be  at  the  time  of  their  birth  citizens  thereof,  are  to  be  declared 
to  be  citizens  of  the  United  States  ;  but  the  rij^hts  of  citizenship  shall 
not  descend  to  children  whose  fathers  never  lesided  in  the  United  States.' 
That  the  citizenship  of  the  lather  desceiidH  to  the  children  born  to  him 
when  abroad,  is  a  generally  acknowledged  principle  of  international 
law." 

Printed  Pcrs.  lust.  Dip.  Agents,  1685. 

"If,  by  the  laws  of  the  country  of  their  birth,  children  of  American 
citizens,  born  in  such  country,  are  subjects  of  its  Government,  the  leg- 
islation of  the  United  States  should  not  be  construed  so  as  to  interfere 
with  the  allegijHice  which  they  owe  to  the  country  of  their  birth  while 
they  continue  within  its  territory,  or  until  they  shall  have  relieved 
themselvesof  that  alle«iaiicennd  have  assumed  their  rightsof  American 
citizenshi]»  in  confurmily  with  (helawsand  Constitution  of  the  country, 
and  have  brought  themselves  personally  within  its  jurisdiction." 

"deferring  to  Mr.  Brulatonr's  dispatch  No.  382,  of  the  IstxJf  August 
last,  in  regard  to  the  jjpplication  of  Mr.  Eugene  Albert  Verdelet  for  a 
certificate  or  attestation  from  this  Government  that  he,  the  apidicaut, 
has  maintained  his  American  nationality  up  to  the  present  time,  I  have 
now  to  state  that  the  question  has  been  carefully  considered.  The  ma- 
u»rial  fact.s  ui>ou  which  the  application  is  based  appear  to  bo  that  Ver- 
delet i>ere,  the  fiJther  of  Eugene  Albert,  was  born  in  France,  resided  in 
this  country  thirty -five  years,  and  in  1853  became  a  citizen  of  the  United 
States  by  nattiraliziitittu.  In  185*.>  he  returned  to  his  native  country, 
and  continued  to  reside  there  until  his  death,  which  occurred  in  1874. 
lu  18G2  Eugene  Alhert,  the  present  applicant,  was  born  at  Bordeaux, 
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Frauce.    He  lias  always  resided  in  Frauce,  has  ncjver  been  in  the  United 
State8,  and  exi(resses  no  iuteiitioQ  of  ever  coming  bere  to  reside,  al 
thoii^Li,  be  sa.V8,  property  interests  may  render  it  uecessaTy  for  bini  tO| 
visit  tlie  United  States  at  some  future  time. 

"A  passport  is  the  usual  form  iu  whicb  tbis  Government  attest-s  tb« 
nationality  of  citizens  of  tbe  United  States  to  a  foreign  Government 
Under  tlie  eirciimstanees  of  Mr.  Verdelet*8  case  it  ia  considered  that  b© 
is  not  entitled  to  a  passport,  and  eoDsequeutly  tbat  he  cannot  justly 
claim  a  certificate  in  any  other  form  attesting  the  fact  that  he  has  main 
tained  American  nationality." 

Mr.  FrLliiigljjiyHen,  Sec.  of  St^it,e,  to  Mr,  Morton,  Nov.  0,  1883.     MSS.  Ini 
Fruiice ;  For.  RoJ.,  1883.    See  6upra,  ^  171. 

**  Your  dispatch.  No.  94,  of  tbe  0th  nltimo,  reports  your  action  in 
gard  to  the  application  of  Mr.  Karl  Klingenmeyer  for  a  passport 
While  tbe  Department  concuiH  with  you  in  thinking  tliat  a  passport 
should  be  withheld  for  the  present,  at  least  so  far  as  the  issuance  by 
your  legation  is  concerned,  because  of  the  doubt  raised  as  to  the  good 
faith  of  tbe  applicant  by  the  circumstance  of  his  bavinj^r  alre^idy  ob- 
tained a  passport  from  your  predecessor  on  tbe  false  pretense  of  birth 
in  the  United  States  of  America,  the  views  you  bold  as  to  the  actual 
status  of  the  party  on  the  facts  submitted  seem  to  require  some  modi- 
fication. 

**  The  facts  are  briefly  that  Mr.  Karl  Klingenmeyer'a  father  baring l>e6iL. 
naturalizeel  in  the  United  States  of  America  (but  when  or  where  does  nol 
ujipear),  returned  to  Germany,  where  be  resided  in  1860  and  until  his 
death  in  1881,  without  bavin{^  evinced  any  intent  to  return  to  this  coun- 
try, Karl,  the  son,  was  born  in  Wiirtemberg  in  the  year  18C2j  has  u 
been  in  the  United  States ;  bas  no  intention  of  residing  here,  but  desires 
a  certificate  of  American  citizenship  as  a  formality  towards  his  intended 
marriage.  This  you  refuse  ♦  by  reason  of  his  father's  renunciation  of 
American  citizenship  (Article  IV  of  the  treaty  of  1868), combined  with 
his  own  German  birth  and  free  choice  of  German  residence  without  in- 
tention of  going  to  the  Uniteil  States.' 

"It  does  not  appear  wiiet her  the  father  returned  from  America  to 
Wiirtemberg,  bis  native  state,  although  the  fact  that  the  son  was  there, 
born  would  seem  to  indicate  tbat  he  did.    This  point,  however,  is  noi 
now  of  importance,  and  may  be  passed  over. 

"Tbe  precise  date  of  the  father's  return  to  Germany  iu  the  year  U 
is  not  given,  but  It  may  be  a.sNumed  tbat  the  sou^s  birth  on  the  14th  ol 
February,  1802,  occurred  within  the  period  of  two  years  prescrilu^d  bv 
the  several  naturalization  treaties  with  North  Germany. 

"But  tbat  point  also  is  unimportant,  in  view  of  the  fact  that  under 
these  treaties,  a  two  years'  residence  iu  his  native  country  of  a  citizen 
naturalized  in  the  United  States  of  America  does  not  of  itself  divest  hira 
of  his  adopted  citizenship.  The  treaties  provide  that  when  a  citizen  of 
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cither  country  naturalized  in  tlio  other  shall  renew  his  residence  iu  the 
country  of  his  birth  without  the  intent  to  return  to  his  adopted  country, 
he  shall  be  held  to  have  reuouiieed  his  naturalization,  and  further  that 
the  iutcnt  not  to  return  <  may  be  held  to  exist'  after  the  residence  in  the 
native  country  shall  exceed  two  years.  The  residence,  therefore,  is 
only  evidence  open  to  rebuttal  of  lack  of  intention  to  return  to  the 
adopted  country.  The  treaty,  therefore,  by  itself  does  not  work  for- 
feiture of  citizenship,  and  iu  this  case  some  affirmative  governmental 
act  was  necessary  to  show  that  the  elder  Kliogcouieyer  had,  through 
residence  in  Germany  without  intent  to  return  here,  forfeited  his  natu- 
ralization. 

"Tilts  is  the  construction  of  the  fourth  article  of  the  treaty  of  1808 
which  has  l>eeii  maintained  by  this  Department,  and,  so  far  as  is  known, 
admitted  by  the  German  Government.  That  the  article  does  not  of 
itself  operate  to  make  the  returning  individual  a  German  subject  is  es- 
tablished by  precedents  ou  file  iu  your  legation. 

**The  party  affected  is  in  some  instances  requiivd,  after  the  expiration 
of  the  two  years*  residence,  to  atfirmatively  resume  his  previous  allegi- 
ance, under  the  alternative  of  quitting  the  country,  thus  forcing  hitu  to 
elect  between  the  two  citizenships.  Of  course,  if  he  quits  the  country 
he  retains  his  adopted  citizenship,  unimjiaired  by  the  fact  that  he  has 
exceeded  the  two  years' limitation. 

"If  the  father  of  Mr.  Karl  Klingenmeyer  did  in  fact  rouonuce  his 
American  citizenshii)  and  resume  his  original  allegiance,  in  a  uumuer 
recognized  by  the  laws  of  his  native  country,  that  fact  would  operate 
as  a  renunciation  of  the  adopted  citizenship  for  his  minor  children,  at 
least  while  they  remain  within  the  jurisdiction  which  their  father  re 
acknowledged. 

"The  first  point  to  be  decided,  then,  is  whether,  as  a  fact,  the  father, 
during  the  son's  minority,  ceastul  to  be  an  American  citizen,  and  in  de- 
ciding that  the  treaty  clause  should  be  construed  as  hereinbefore  set 
forth.  If  the  father  did  not  so  cease  the  case  is  plain,  and  the  son  is 
an  American  citizen,  unless  since  reaching  the  age  of  tweuty-one  years 
lie  has  himself  forfeited  his  rights. 

"We  now  reach  a  point  less  easy  of  decision,  and  that  is,  assuming 
that  the  father  resumed  German  citizenship  during  the  son's  minority, 
what  are  the  son's  rights  as  against  this  Government  upon  reaching  the 
age  of  twenty  one  years,  for  there  is  no  doubt  that  during  minority  bis 
rights,  if  he  had  auy  other  than  those  possessed  by  his  father,  were  at 
least  suspended  and  subject  to  the  father's  allogiauce. 

"The  statute  of  the  United  States  {Kevised  Statutes,  section  1993)  de- 
clares that  all  children  boru  without  the  United  States  whose  fathers 
*  were  or  may  be  at  the  time  of  their  birth  citizens  thereof/  are  them- 
selves citizens  of  the  United  Stales,  but  that  right  *8ha]l  not  descend 
to  children  whose  fathers  never  resided  in  the  United  States.' 
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** Therefore  if  ^Ix.  Karl  Klingenmeyer's  father  was  at  the  time  of  his 
son^s  birth  a  citizen  of  this  coaDtr>-f  the  son  was  sncb  a  citizeu,  while 
possibly  by  the  German  law  (which  I  have  not  at  hand)  be  might  also 
be  a  citizen  of  the  place  of  his  birth.  On  general  principles  such  cou- 
tlicting  citizenship  is  decided  according  to  the  laws  of  the  one  of  the  two 
countries  claiming  allegiance  within  whose  jorisdiction  the  iDdividaal 
happens  to  be.     (13  Op,,  89.) 

'^The  following  facts  may  be  considered  as  established  io  this  caae: 

**{1)  That  the  elder  Klingenmeyer,  the  father  of  the  present  applicant, 
Mr.  Karl  Klingenmeyer,  came  to  the  United  States  of  America  and  waa 
naturalized  here  some  time  before  the  year  I860. 

"  (2)  That  the  father  returned  to  Germany  some  time  in  that  year  (1800} 
with  the  avowed  intention  of  remaining  permanently  in  that  conntry, 
and  of  never  returning  to  the  United  States  of  America  with  a  view 
residing  permanently  in  this  coantry. 

*^  (3)  That  the  elder  Klingenmeyer  adhered  to  the  intention  thus 
fested  by  remaining  in  the  country  of  his  origin,  and  that  of  bis  primi 
tive  allegiance^  for  more  than  twenty  years,  and  np  to  the  time  of  hi 
death  in  the  year  1881,  This  must  be  taken  in  reason  as  well  as  ini 
law  to  be  a  renunciation  of  his  adopted  citizenship.  No  matter  to  wbal 
country  he  may  have  gone,  there  cun  be  no  stronger,  no  clearer  mani- 
festation of  intent  against  the  animun  revcrtendi  than  a  man*s  own  deo> 
laration  followed  by  the  establishment  of  a  permanent  domicil  in  the 
new  country  of  his  choice,  and  the  entry  into  business  there,  and  it- 
maining  in  that  newlychosen  country  until  his  death,  over  twenty-oo«i 
years  later.  It  is  also  a  resumption  of  his  original  nationality  and  nativi 
allegiance.  That  is  a  question  in  regani  to  which  either  the  United 
States  or  Germany  may  insist  upon  its  own  view  of,  as  it  may  Im* 
respectively  by  either  Government. 

"  It  is  not  materially  essential  to  the  determination  of  the  protri  t  q 
tiou,  but  as  is  stated  by  Attorney-General  Hoar  in  the  case  cit«*d  abOTfll 
(13  Op.,  00),  is  usually  determined  by  the  country,  claimiDg  affirma* 
tively,  when  the  man  is  found  within  that  jurisdiction. 

'•  (4)  That  Mr.  Karl  Klingennieyer  was  born  in  Wiirtemberg,  Gerraaey, 
on  the  14th  day  of  February,  1862,  which  event  waa  after  the  date 
the  father's  return  to  Germany  and  his  father's  renuDciatiou  of  bis  fM>> 
quired  United  States  citizenship. 

"(5)  That  Sir.  Karl  Klingenroeyer  never  resided  in  the  United  States; 
in  fact  never  was  in  this  country, 

♦♦(6)  That  he  now  publicly  disclaims  any  intention  of  ever  eoming  to 
the  United  States  to  reside;  and  also,  in  any  equally  public  manner 
avows  his  intention  of  permanently  residing  in  Germany,  adding  that 
he  desires  an  American  passport  solelj*  for  the  purpose  of  facilitating 
his  matrimonial  plans  and  arrangements. 

'^Now,  suppose  that  this  young  man  h;id  obtained  throngh  bis  fhthet'i^ 
acquired  American  nationality  any  inchoate  rights  or  claitii  to 
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States  citizenship,  and  tbat  these,  on  account  of  Ijia  father's  voluntary 
foreii^n  i*esideu(*e,  ami  Lis  loss  of  American  citizensbip,  were  held  ia 
abeyance  during  tlie  s>on  Karl's  residence  with  bis  futber  there,  reserv- 
ing to  him,  Karl  Klingenmeyer,  the  right  of  ehoosing  for  himself,  when 
he  sbonld  have  attained  the  age  of  twt^nty-one  years,  which  country 
he  would  a<lhere  to.  This  reserved  privilege  in  his  favor  is  always 
accouipauied  by  the  implied  condition  that  he  shall  make  and  iu  some 
formal  manner,  not  at  ways  preseribed,  but  nevertheless  well  under- 
stood, avow  his  election  within  a  n^asonnble  time  after  he  attains  ma- 
jority. 

"Applying  these  just  and  reasonable  requirements  to  the  case  of  Mr. 
Karl  Klingenmeyer,  how  has  be  fuimied  them  I  Ho  is  now  nearly 
twenty-three  years  old  j  he  had  not,  until  the  filing  of  his  application 
lor  a  United  States  jiassport,  even  so  much  as  claimed  American  citi- 
zenship, and  he  does  so  dow,  accoiupauied  by  the  open  avowal  that  be 
never  iuteuds  to  make  the  United  States  his  home,  Ids  resitlence,  or  his 
country,  except  to  demand  technical  citizenship  in  so  far  as  that  may 
Berve  his  convenience  and  subserve  his  personal  interest.  He  neither 
bears  nor  acknowledges  any  obligation  to  share  with  the  American  citi- 
zens any  of  the  burdens  iuciilent  to  the  character  of  citizenship  in  this 
country.  It  is  not  know^n  that  he  has  ever  paid  any  taxes  in  the  United 
States;  indeetl,  there  is  every  reason  to  believe  that  he  has  not.  It  is 
kiuiwn  that  be  has  never  performed  any  public  service,  civil  or  military, 
in  or  for  the  United  States;  and  it  is  also  known  that  he  is  not  within 
tlie  call  of  the  United  States  should  bis  services  be  at  any  time  in  the 
future  needed  in  the  nation's  defense.  Indeed,  it  may  be  assumed  from 
his  declarations  and  acts  that  if  at  any  future  time  the  United  States 
and  Germany  .should  be  at  war,  Mr.  Karl  Klingenmeyer  would  be  found 
fighting  under  the  German  flag  and  agaiust  the  United  States,  whose 
protection  he  is  now  claiming.  Neither  reason,  justice,  nor  public  law 
countenances  any  such  anomalous  condition  of  nationality,  so  that  w'ith* 
out  deciding  the  possible  judicial  question  of  two  years'  residence  in  the 
country  of  origin,  which  is  involved  in  the  fourth  article  of  the  treaty 
of  February,  l-SGS,  it  may  well  be  held  that  Mr,  Karl  Klingenmeyer  is 
not  on  his  present  application  entitled  to  a  United  States  passport,  and 
your  refusal  to  coiiiitly  with  his  request  in  that  behalf  is  therefore  ap- 
proved by  the  Deinirtmeiit. 

"I  have,  however,  deemed  it  most  expedient  to  i>lace  the  refusal  on 
the  ground  indicated  in  this  instruction,  leaviug  the  question  of  the  in- 
terpretation of  the  two  years'  clause  iu  Article  IV  of  the  treaty  of  1868 
open  to  the  decision  of  the  Supremo  Court  of  the  United  States,  when 
the  question  in  proper  form  may  bo  brought  before  that  tribunal.  You 
may  possibly  find  some  of  these  suggestions  of  value  in  future  cases  of 
^  similar  character  that  may  come  before  yon." 

Mr.  Freliugbu.vBcjip  Sec.  of  Stale,  to  Mr.  Kasaon,  Jan.  15,  1685.    MS8.  Inst,, 
Gerrm.;  For.  Rol..  IHPS. 
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**  I  have  received  Mr.  Youug^s  dispatch  No.  058,  dated  the  23d  Feb- j 
ruary,  witb  inclosure,  iiilorEiingthe  Department  that  he  had  instructed 
the  coDsul  at  Canton  to  recognize  the  rifjht  of  John  Frederick  Pearson 
to  American  citizenship^  and  have  given  it  my  careful  attention. 

"  I  inclose  you  an  opinion  on  the  question  by  the  hiw  officer  of  the  | 
Department  by  wliich  you  will  see  that  itiaamuch  as  Pearsou-s  father  j 
was  an  American  citizen,  the  nationality  of  his  mother  previous  to  mar- 
riage would  make  no  diflerence  in  the  Ron's  nationality,  provided  he  was  ^ 
legitimate,  unless  the  father  was  a  citizen  of  a  State  which  prohibits . 
marriage  with  Chinese,  of  which  there  is  no  allegation  in  the  present 
instance." 

Mr.  Bayard,  See.  of  8ta(e,  to  ]VIr.  SmitheTS,  May  4,  1886.    M8S,  Iii«t.,  China; 
For.  Eel.,  1885. 

The  citizenship  of  a  child  may  bo  divested  by  his  return  with  his  par- 
ents to  their  country  of  origin,  and  his  subsequent  election,  when  of  full 
age,  of  citizenship  in  such  country. 

See  Mr.  Porter,  Acting  Sec.  of  State,  to  Sir,  Jeauron,  Jane  16,  1886.     MBS. 
Dora.  Let.     Sec  App.,  vnl.  iii,  $  185. 

"It  is  an  established  principle  of  international  law  that  a  child  boni< 
abroad  to  a  citizen  of  the  United  States  partakes  of  his  father's  nation- 
ality, subject,  however,  to  the  divesting  of  tliis  natiouahty  by  his  elec*  i 
tion,  when  he  arrives  at  full  age,  to  accept  allegiance  to  the  country  of  fl 
his  birth.  This  right  cannot  be  taken  from  him  either  by  municipal 
legislation  or  by  treaty  enactments  to  which  the  country  of  hia  inherited 
allegiance  is  not  a  party.    • 

"  It  is  also  a  principle  of  international  law  that  allegiance  can  be  di- 
vested by  naturalization  in  a  foreign  land,  and  that  this  prerogative  can- 
not be  divested  by  tlie  muuicipal  legislation  of  any  particular  country,  to 
which  legislation  the  naturalizing  country  is  not  a  party.    •     •     • 

"Under  the  rules  of  international  law,  the  sou,  having  been  born  in 
Alsace-Lorraine  of  an  American  father,  had  the  option  of  remaining 
there  until  his  majority  and  electing  to  take  the  allegiance  of  his  birth, 
or  of  claiming  the  allegiance  of  his  father.  It  appears,  however,  that 
he  did  not  remain  iu  Alsace  until  he  attained  his  miijority.  He  came  to 
the  United  States  during  his  minority,  and  when  he  arrived  at  his 
majority,  e\'uiced  his  election  of  American  citizenship  by  exercising  the] 
rights  which  pertain  thereto,  and  by  other  acts  indicating  the  same  elec- 
tion. Under  these  circumstances  his  subsequent  taking  out  of  natural' 
izatiou  papers  is  to  be  regarded  merely  as  cumulative  evidence  of  his 
election  to  take  the  United  States  as  the  country  of  his  allegiance.  He 
was  alrea<ly  a  citizen  of  the  United  States  and  was  none  the  less  so  be- 
cause he  may  have  entertained  unfounded  doubts  on  the  subject,  as 
from  his  conduct  would  appear  to  have  been  the  case.^ 

MSS.  Inst.  I 
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Mr.  Bayard,  Sec.  of  Statt?,  to  Mr.  Pen<Untou,  Apr.  27,  lim. 

For.  Rol.  1886. 
Ad  to  pa^porU  in  auoh  comm,  see  in/ra,  f  193. 
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Persoos  born  in  the  colonies,  before  the  Declaration  of  Indepi'ndence 
had  a  riglit  to  elect  whether  they  would  retaiu  their  Dative  allegiance 
to  the  British  Crown,  or  would  becouio  citizens  of  one  of  the  several 
States.  The  rule  as  to  the  point  of  time  at  which  AmericanH,  boro 
before  the  Declaration  of  Independence,  ceased  to  be  British  subjects, 
diflered  in  England  and  in  the  United  States;  England  taking  the 
treaty  of  peace  in  1783;  the  United  States,  tlje  dateuf  the  declaration. 
It  was  not  necessary  that  the  election  should  have  been  manifested  by 
any  act  prior  to,  or  on  or  about,  the  4tb  of  July^  177G.  Persons  remain- 
in^  here  after  that  day  were,  pnwa  /dcie,  to  be  deemed  American  uili- 
zeus,  but  this  presumption  was  subject  to  rebuttal  by  showing  adhesion 
to  the  British  Crown  during  the  stroggle. 
Inglis  r.  Tra«t<*fl,  Ac,  3  Pet.,  99. 

Where  a  person,  born  in  Texas  when  it  was  a  part  of  the  Eepublic  of 
Mexico,  the  place  of  birth  being  also  the  domicile  of  her  father  and 
mother  until  their  deal hs»  was  removed  to  Mexico  at  the  age  of  four 
years,  before  the  deehiration  of  Texan  indejiendLMice,  and  there  re- 
mained, it  was  held,  that  she  was  au  alien,  and  could  6ue  in  the  courts 
of  the  United  States. 

Jones  V.  McMasters,  30  How.,  8. 

A  person  born  on  board  of  an  United  States  vessel,  of  parents  who 
are  citizens  of  the  United  States,  but  who  are,  at  the  time,  in  a  foreign 
country,  not  with  the  design  of  removing  thither,  but  only  having 
touched  there  in  the  course  of  a  voyage  which  the  father  has  made  a« 
captain  of  the  vessel,  is  to  be  regarded  as  a  citizen  of  the  United  States. 
U.  S.  V.  Gordon,  5  Blatch.,  l!^. 

Childreu  born  abroad,  whose  fathers  at  the  time  of  said  children's 
birth,  were  citizens  of  the  United  States,  are  citizens  of  the  United 
States  by  the  act  of  February  l(t,  1855.  But  if,  by  the  laws  of  the 
country  in  which  they  were  born  and  resi<le,  they  are  citizens  of  that 
country,  the  United  States  cannot  exempt  them  from  the  allegiance 
which  they  owe  to  the  country  of  their  birth  while  they  continue  within 
its  territory,  and  will  not  issue  passports  to  them  in  that  country  as  citi- 
zens of  the  United  States. 
U  Op.,  89,  Hoar,  1869. 

Children  born  abroad  of  i>er8on8  once  citizens  of  the  United  States, 
but  who  have  become  citizens  or  subjects  of  a  foreign  power,  are  not 
citizens  of  the  United  States,  nor  entitled  to  protection  as  such. 
14  Op.,  295,  Williama,  1873, 
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VI.  MARRIED  WOMEN. 
A  MAItBIXO  WOMAN  PAKTAKES  OK  UEIl  HUBDAND'S  KATIONAUTT. 

§186. 

"Any  woman  who  is  now  or  maj  liereafter  be  married  to  a  citizen 
theUuire*!  States,  and  who  migbt  herself  be  lawfully  nattiralized,  shall 
be  deemed  a  citizen. 

Rev.  Stat.,  $  1994,  rtirmerly  act  of  Fob.  10,  183.'»,  chap.  71,  $  2;  10  Stat,  L.,  fiM. 
See  also  act  of  M:ir,  2t>.  1804,  2  Stat.  L.,  292,  aa  t«  widow  and  children  of  i 
alien  who  has  dwlsirod  bis  intvution,  I 

"Inasmuch  as  the  subject  of  naturalization  is  within  the  exdasive 

]uri8dic-tion  of  Conj^ress,  there  would  seem  to  be  little  question  that  such 
a  maiTiatje  (one  in  conformity  with  the  act  of  June  23,  18G0}  would  be 
effectual  for  the  purpose  of  naturalizing  an  alien  female  married  to  a 
citizen  of  the  TJiiitetl  States." 

Mr.  Fifth,  Sec.  of  State,  to  Mr.  Baucroft,  Juuo  7,  1870.    M8S.  lust.,  Proasia. 

By  the  law  of  England  and  the  United  States  an  alien  woman,  on  her 
marriage  with  a  subject  or  citizen^  merges  her  nationality  in  that  of 
her  husband.  ''  But  the  converse  has  never  been  established  as  the 
law  (if  the  United  St^ites,  and  only  by  the  act  of  Parliament  of  May  12, 
1870,  di<l  it  become  British  law  that  an  Englisli  woman  lost  her  quality 
of  a  British  subject  by  manying  an  alien.  The  continental  codes,  on 
the  other  hand,  enable  a  woman  whose  nationality  of  origin  has  been 
changed  by  marriage  to  resume  it  when  she  becomes  a  widow,  on  the 
condition,  however,  of  her  returning  to  the  country  of  her  origin.  The 
widow  to  whom  you  refer  may,  as  a  matter  of  strict  law,  remain  a  citi- 
zen, but  as  a  citizen  has  no  absolute  right  to  a  passport,  and  as  the  law 
of  the  United  States  has  outside  of  their  juristlictiou  only  such  force  as 
foreign  nations  may  choose  to  accord  it  in  their  own  territory,  I  think  it 
judicious  to  withhold  itassports  in  such  ca.seK  unless  the  widow  gives  cvi» 
dcnce  of  her  intention  to  resume  her  residence  in  the  United  States." 
Mr.  Fish,  See.  of  State,  to  Mr.  Washburne,  Feb.  24,  1871.    MSS.  In8t.»  Ftance^ 

**I  have  yoar  dispatch  No.  G8,  respecting  the  case  of. Mrs.  Gordon, 
formerly  Topaz,  a  Russian  woman  of  the  Ilebrew  faith,  who  has  lately 
married  au  American  citizen.  It  is  understood  that  by  the  law.sof  lius- 
sia  she  could  not  while  a  subject  of  Itns.sia  remain  in  the  Empire  with- 
out renouncing  her  faith  and  accepting  Christianity.  You  wish  to  know 
whether  by  her  marriage  to  an  American  such  a  person,  uutler  the 
statutes  of  the  United  .States  and  the  Ist  article  of  the  treaty  of  18:V2 
with  Russia,  acquires  the  right  to  be  exempt  from  the  operation  .»rii..» 
municipal  laws  of  Russia. 

"^The  statute  of  the  United  States  regulating  Ihe  status  of  alieu 
women  married  to  American  citizens  was  approved  on  the  10th  of  Febru- 
ary, 1855  (10  Stat.  L.,  C04).  By  this  statute  it  is  enacted  *that  any 
woman  who  might  lawfully  be  naturalized  under  the  existing  laws,  mar- 
420 


I 
« 


CHAP.  VII.]  MARRIED   WOMEN. 

ried  or  who  shall  be  mairied  to  a  citizen  of  the  United  States,  sball  be 
deemed  and  taken  to  b*i  a  citizen.* 

"The  Attoruey-Gcneral  of  the  Uiiitt'd  States  iu  construing  this  stat- 
ute has  bel<l  '  tbat  irrespective  of  Ibe  time  or  place  of  nrarriage,  or  the 
residence  of  the  parties,  auy  free  wbite  woman,  not  an  alien  euemy, 
married  to  a  citizen  of  tbis  country,  is  to  be  takeu  and  deemed  a  citizen 
of  the  United  States.* 

"There  can  therefore  be  no  doubt  that  such  a  person  would,  upon 
her  marriage  to  an  American  citizen,  acquire  the  right  to  be  regarded 
by  the  authorities  of  the  United  States  as  au  American  citizen  in  every 
conutry  except  tbat  to  which  abe  owed  allegiance  at  the  time  of  her 
marriage. 

"It  is  understood  at  the  Department  that  the  laws  of  Russia  regard 
a  Bussiau  subject  marrying  a  foreign  subject  as  a  foreigner.  Iu  such 
case  no  conflict  of  law  could  arise,  because  the  Kussian  Government 
would  concede  the  full  American  citizenship  of  the  married  woman. 

"  But  should  it  be  otherwise,  her  relations  to  that  Government  would 
be  aflected  by  another  opinion  of  the  Attorney-General  (given  by  At- 
torney-General Hoar),  tbat  while  the  United  States  nuiy  by  law  fix  or 
declare  the  conditions  constituting  citizens  of  the  country  within  its 
own  territorial  jurisdiction,  and  may  confer  the  n*jlits  of  American  cit- 
izens everywhere  upon  persona  who  are  not  rightfully  subject  to  the 
authority  of  any  foreign  country  or  Government,  it  ought  not,  by  under- 
taking to  confer  the  rights  of  citizenship  upon  the  subject  of  a  foreign 
nation,  who  had  not  come  within  our  territory,  to  interfere  with  the  just 
rights  of  such  nation  to  the  government  and  control  of  its  own  subjects." 
Mr.  F)9U,  Sec.  of  State,  to  Mr.  Jowell,  Jaue  9,  1674.    MSS.  Inst.,  Russia. 

A  woman  partakes  of  her  husband's  nationality. 

Mr.  Fish,  Sec.  of  Stttt«,  to  Mr.  FuTfz,  M;ir.  18, 1872.    MSS.  Notes,  Nicaragua.   Mr. 
Fish  to  Mrs.  Nirgrc-t<^  Ott.  28,  1374.    MSS.  Doui.  Let. 

A  woman  who  is  a  citizen  of  the  United  States  mejgesher  nationality 
in  that  of  a  foreign  husband  on  her  marriage;  but  it  does  not  neces- 
sarily follow  that  she  thus  becomes  subject  to  all  the  disabilities  of 
alienage,  such  as  inability  to  inherit  or  transfer  real  property. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  WilJiamfwin,  Sept.  22,  1875.    MSS.  Ingt.,  Costa 
Rica. 

A  wife*8  political  status  follows  that  of  her  husband. 

Mr,  FroliDghujaen,  Sec.  of  Stute,  to  Mr.  Lawn^nce,  Mar.  31,  1883.     MSS.  Dom. 
Let.    Mr.  I-Yolinghnysen,  8ec.  of  Stnto,  to  Mr.  Foster,  Apr.  2,  1883;  ibid. 

A  wife's  nationality  and  domicile,  for  business  purposes,  follows  that 
of  her  husband. 

Blr.  FrelioKlinyson,  See.  of  State,  to  Mr*.  Walab,  Jan,  31,  1884.     MSS.  Dom.  Let. 
As  to  pawportci  in  6noh  cases,  Bee  infra^  ^  19'i. 
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A  womaQ  who  was  burn  in  South  Caroliua  and  re^kled  with  lier  father,  ^M 
a  citizen  of  that  8tak\  in  Ctiiirleston,  at  the  time  of  t\w  Declaration  of  ^     ' 
Independence  and  afterwards^  till  1781,  when  she  was  married  to  a^^ 
British  oflBcer,  with  whom  she  went  to  England  in  1782,  where  she  re'^| 
mained  till  her  death  in  ISOl,  was  held  to  be  an  alien.     The  opinion  of 
the  court  was  not  that  she  ccjused  to  be  a  citizen  simply  by  her  niar>  ^ 
riage  to  an  alien,  but  that  her  withdrawal  with  her  husband,  and  her^| 
permanent  adherence  to  the  side  of  the  enemies  of  the  State  down  to  " 
and  at  the  time  of  the  treaty  of  peace  (1783),  operated  as  a  virtual  dis- 
Bolutlou  of  her  allegiance  by  an  election  which  her  coverture  did  not 
prevent  her  from  making.  ^^ 

Shanks  c.  Di][>oi]t,  3  Pet.,  24^.  ^M 

The  domicil  of  a  widow  is  presumed  to  be  that  of  her  deceased  has- 
baod,  unless  she  has  exercised  her  right  to  change  it. 
Pennsylyania  v.  Ravenol,  21  How.,  103. 

Where  a  woman  is  divorced  a  mema  et  thoro^  her  domicil  is  not  afiTectedj 

by  the  removal  of  her  husband  to  another  country. 
Barber  v.  Barber,  21  How.,  5^2. 

Under  section  19!)!^  Kinised  Statutes,  .is  well  as  by  international  law,] 
a  woDiau  who  is  married  to  a  citizen  of  the  United  States  partakes  of] 
his  citizenship,  whenever  acquired,  though  residing  abroad. 

Kelly  c.  Owen,  7  Wall,,  4S)6;  Lcouanl  p.  Grant,  5  Fed,  Rep.,  11,  6  Sawyer,  603; 
U.  8.  F.  Kellar,  11  Bi»8.,  314;  14  Op.,  402. 

A  woman  of  foreign  birth^  naturalized  in  this  country  by  her  mar- 
riage with  a  citizen  of  the  United  States,  resumes  her  alienage  by  beP| 
marriage  with  a  subject  of  her  native  country. 
Peqaioot  ».  Detroit,  16  Fed.  Eep.,  211. 

The  residence  of  a  citizen  of  the  United  States,  with  her  husband,  iai 
a  foreign  country,  of  which  he  is  a  subject,  dm^a  not  per  se  espatriatel 
either  her  or  a  daughter,  by  said  husband,  bom  before  her  removal  from 
the  United  States. 

10  Op.,  321,  Bates,  1662. 

A  woman  was  born,  married  a  French  citizen,  and  always  resided,  be^\ 
fore  and  after  the  death  of  her  husband,  in  France.    It  was  held  that 
she  was  a  French  subject,  though  her  father,  at  the  time  of  her  birth) 
was  a  citizen  of  the  United  States. 
12  Op.,  7,  Stanbery,  1866. 

A  woman,  born  in  the  United  States,  who  marries  a  citizen  of  Fr 
when  she  becomes  domiciled  there  losses  her  citizenship  of  origin,  9o\ 
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as  concerns  lUe  que^tian  of  liiibility  to  taxation  under  the  one  hundred 
and  sixteenth  section  of  tho  act  of  June  30, 1804. 

13  Op.,  V2f*,  Hoar,  ISHD;  citing  an  ojnnion  of  Mr.  StaDbery,  Attomey-Oeneral, 

to  same  effect. 
Judge  Hoar,  ia  bis  opinion,  says  that  ho  roacrvos  the  question  whether  **» 
woraan  who  m  a.  citizen  of  the  United  Statoa,  and  Lfts  become  by  marriage 
a  citizen  of  Fraace,  ia  not  after  such  a  marriage  a  citizen  of  the  United 
Statea  in  a  qualttiud  sense," 

Under  section  2  of  the  act  of  February  10, 1855,  any  free  white  woman, 

not  an  alien  enemy,  married  to  a  citizen  of  the  United  States,  is  to  be 
taken  and  deemed  a  citizen  also,  irrespective  of  the  time  or  place  of 
marriage  or  the  residence  of  the  parties. 

14  Op.,  402,  WJlliamB,  1874. 

The  citizenship  acquired  by  an  alien  woman,  through  marriage  to  a 
citizen  of  the  United  States,  is  not  lost  by  the  death  of  her  husband ; 
nor  does  the  mere  fact  of  her  subsequent  marriage  to  an  alien  divest 
her  of  the  citizenship  so  acquired. 

15  Op.,  G09,  Phillips,  1877. 

<'In  1802,  it  was  decided  by  the  British  Government,  in  the  case  of 
American  born  widows  of  British  subjects,  tbat  if  the  American  law 
was  at  variance  with  their  own  (cotiferriufc  upon  the  wives  of  British 
fiuhjectsthe  ivrivilegesof  natiiral-born  British  subjects},  and  the  United 
States  desirt'd  to  put  the  American  hnv  in  force,  the  American  law  must 
l>re%'ail,  and  American  born  widows  beiuff  resident  in  America  would 
not  be  entitled  to  a  certificate  of  Imug  British  subjects.  The  British 
Government  further  decided  iu  the  case  of  British-born  subjects,  the 
widows  of  American  or  roreijj;u  husbands,  that  if  after  the  dissolution 
of  their  coverture  they  should  ('Inct  to  claim  the  benelit  of  their  British 
character,  they  would  be  at  liberty  to  do  so,  and  must  be  treated  and 
protected  as  British  subjects  (Pari.  Pap.  No.  189J," 

1  HaUeck's  Int.  Law  (Baker's  ed.),  369. 

VIL  TERRITORIAL  CHANGE, 

(1)  AlLEOIANCE  FOUiOWS. 
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187. 


On  this  sulvject  see  nupra,  ($  3/*. 


By  an  act  of  the  4th  of  October,  177C,  the  State  of  New  Jersey 

asserted  its  right  to  the  allegiance  of  all  persons  born  and  then  residing 
within  the  territory  of  the  State.  Therefore,  one  who  was  born  there, 
and  continued  to  reside  there  till  1777,  was  a  citizen  of  the  State;  and 
his  leaving  the  State  afterwards,  and  actually  adhering  to  the  side  of 
the  Crown  did  not  render  hira  an  alien,  nor  did  the  treaty  of  peace  of 
1783  have  that  effect, 

Mcllvaino  r.  Coie's  Lessee,  4  Cranch,  209. 
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But  it  has  beon  liekl  that  a  resident  of  New  York,  who,  indepondently 
of  any  act  of  the  leg^islutiire  of  the  State  which  might  aflect  his  status, 
had  elected  to  be  au  alien,  was  uot  made  a  citizen  of  the  State  by  the 
resolution  of  the  convention  of  New  York  of  the  16th  of  July,  1776, 
'Hliat  all  persons  abiding  within  the  State  of  New  York,  and  desiring 
protection  from  the  hrws  of  the  same,  owe  allej^iance  to  the  said  laws, 
and  are  raemhprs  of  the  State"";  he  being  then  within  the  British  lines, 
and  under  the  protection  of  the  British  army,  manifesting  a.  fall  deter- 
mination to  continue  a  British  subject.  But  if  ho  had  ever  owed  any 
allegiance  to  the  State,  it  was  hehl  that  he  would  have  been  released 
from  it  by  a  KulKsi'qnerit  bill  of  attainder  by  which  he  was  declared  to 
be  forever  banished  from  the  State,  and  adjudged  guilty  of  treason 
shoukl  he  be  found  Ihere. 

IngliH  r,  TnisteeH,  &c.,  a  Pot.,  OH- 

"The  American  States  [during  the  Revolutionary  war]  insisted  upon 
the  allegiance  of  all  born  within  the  States  respectively,  and  Great 
Britain  asserted  an  equally  exclusive  claim.  The  treaty  of  peace  of  1783 
acted  npon  the  state  of  things  as  it  existed  at  that  period.  It  took  the 
actual  state  of  things  as  its  basis.  All  those,  whether  natives  or  other- 
wise, who  iheu  adhered  to  the  American  States  were  virtually  absolved 
from  all  allegiance  to  the  British  Crown.  All  those  who  then  adhered 
to  the  British  Crown  were  deemed  and  held  subjects  of  that  Crown. 
The  treaty  of  peace  was  a  treaty  operating  between  the  States  on  each 
side  and  the  inhabitants  thereof.  lu  the  language  of  the  seventh  arti- 
cle, it  was  a  firm  and  peri^etual  peace  between  His  Britannic  Majesty  and 
the  said  States,  'and  between  the  snbjects  of  the  one  and  the  citizens  of 
the  other.'  AVho  were  then  Kul»ject«  or  citizens  was  to  be  dccldwl  by 
the  stare  of  facts.  If  they  w(m  e  originally  subjects  of  GreAt  Britain,  and 
then  adhered  to  her. and  weie  chiinicd  by  her  as  subjects,  the  treaty 
deemed  them  such.  If  they  were  originally  British  subjects,  but  then  ad- 
heringtotheStates,thetreaty  deemed  them  citizens.  Such.  I  think, istho 
natunil,  and.  indeetl,  almost  necessary  meaning  of  lite  treaty  ;  it  would 
otherwise  follow  that  there  would  continue  a  double  allegiance  of  many 
persons,  an  inconvenience  M'hich  must  have  been  f<>revseen,aud  would 
cause  the  most  injurious  efTectsto  both  natiojis.  •  •  •  Udoesnotap- 
pear  to  us  that  her  situation  as  a  feme  covert  disabled  lier  from  a  change 
of  allegiance.  Brit  ish /fwcv  torf/7,  residing  herewith  their  husbands 
ut  the  time  of  our  independence,  and  adhering  to  our  side  until  the 
close  of  the  war,  have  been  always  sui>i>oscd  1o  have  become  thereby 
American  citizens  and  to  have  been  absfdved  from  their  antecwleut 
British  allegiance.  The  iucaiiacities  of  /emcii  covert^  provided  by  the 
common  law,  apply  to  their  civil  rights,  and  an'  for  their  i>rotection  and 
intereiit.  But  they  do  not  reach  their  j)oiitical  rights,  nor  prevent  their 
acquiring  or  losing  a  national  character.  The  political  rights  do  not 
stand  U|K)n  the  mere  doctrines  of  municipal  law,  «pplicabloto  ordinary 
42-1 


4 

I 

4 


L 


transactions,  but  8taii<l  upon  the  more  general  i»riiid])k'vS  of  tlie  law  ol 
nations.  Tlie  ease  of  Martin  r.Tlie  ComtnonwealtU,  1  Mass.,  .347,  turned 
upon  very  diflerent  consitlcrations.  TIjere  tie  qiieHtiou  was,  wlietljera 
feme  covert  sliould  be  deemeil  to  Lave  forfeited  ber  estate  for  an  offense 
committed  with  Uer  liiisUaiid,  by  withdrawing  from  the  State.  «S:c.,  under 
the  confiscation  act  of  1779j  and  it  wa«  heUl  that  she  wa8  not  within 
the  purview  of  the  act.  The  same  remark  disposesof  the  ease  of  iSewall 
r.  Leo,  9  Mass.,  303,  where  the  court  expressly  refused  to  decide  whetlier 
the  wife,  by  her  withdrawal  with  her  linsband,  became  an  alien,  LSnt 
in  Kelly  r.  Harrison,  1*  Johns.,  29,  the  reasoning;  of  the  court  proceeds 
upon  the  assumption  that  the  wife  might  have  acquired  the  same  citi- 
zenship with  her  husband,  bj^  withdrawing  with  him  from  the  British 
dominions.  See  also  Bac.  Abridg.  Alien,  A  j  Cro.  Car,, t>0 1,0025  4  Tern*. 
Rep.,  300;  Brook's  Abr.  Denizen,  21;  Jackson  v,  Lunn,  3  Johns.,  lOD." 
Story,  J. ;  Shanks  v.  Dopont,  3  Pet.,  247,  248;  infra,  J  18'^. 

Where,  after  a  conquest,  a  treaty  provided  that  those  of  the  inhabi- 
tants who  wished  to  ailhere  in  allegtance  to  their  vanqniehed  Bovereign, 
might  sell  their  pro])erty,  provided  they  sold  it  to  a  certain  class  of  per- 
sona and  within  a  time  named,  the  property,  if  not  so  sold,  became 
abaufloued  to  the  conqueror. 

U.  S.  r.  Repenti-u.v,  5  W.1II.,  'ill,    8«e  Bupra^  U  hff. 

On  a  transfer  of  territory  by  one  nation  to  another  the  political  rela- 
tions between  the  inhabitants  of  the  ceded  territory  and  the  former  Gov- 
ernment are  changed,  and  new  ones  arise  between  them  and  the  new 
Government. 

Tobm  r.  \Valkin«li;\w,  McAll.,  ISO;  infra,  $  188. 

Alaska  is  not  ^*  Indian  country,"  as  the  term  is  used  in  the  intercourse 
act  of  1834  an<l  in  the  Kevised  Statutes.  "Who  are  citizens  of  the 
United  States  in  Alaska  under  article  3  of  the  treaty  of  1867  may  be 
a  diilicult  question  to  determine.  The  treaty  furnishes  the  law,  bnt  thi^ 
difficulty,  if  any,  will  arise  in  the  application  of  it.  Under  the  tieaty 
the  inhabitants  of  Alaska  at  that  date  who  did  not  return  to  Russia 
within  three  years  thereafter  became  citizens  of  the  United  States,  ex- 
cepting ujembera  of  the  uncivilized  tribes.  The  word  '  white'  in  the  sec- 
ond clause  is  no  longer  regarde<l  as  the  law  of  the  stiUe,  and  is  expressly 
displaced,  so  far  as  the  courts  of  the  United  States  are  coueemcd,  by 
the  proviso  to  section  2  of  the  act  of  1870,  sitpra.  The  words  '  ce>nnty  iu 
which  he  is  returned,^  in  the  same  clause,  must  be  held  inapplicable 
to  Alaska,  where  there  are  no  counties,  and  their  place  supplied  by  the 
word  '  district.' " 

Deady,  J. ;  Kio  r.  U.  S.,  27  Fed.  Ecp.,  3r>l  (188(11.    Sec  tupra,  $  159. 

Annexation,  as  is  noticed  by  Calvo  (droit  int.,  3d  ed.,  vol.  2,  80),  does 
not  necessarily  imply  natumlizatiou  ol*  the  aunt-xed  population.  When 
Hanover  was  attached  to  Great  Britjiin  in  1714  by  the  accession  of  the 
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linuse  of  ITaiiover  to  the  British  throne  there  was  no  lusiou  of  the  ua-I 
tioiialities  by  which  ii  member  ot  one  became  a  iiiemher  of  the  other  u 
and  the  stuiie  iut'i<leiits  accompiinied  the  reaiiiou  of  Norway  and  Swedenl 
in  1814,  :in(l  the  teniporary  iibsorptioii  of  Itiily  in  Fraijce  under  the  tirsti 
Napoleon.     Ordiuarily  a  treaty  of  cession  and  annexation  0ves  to  the 
citizens  of  the  annexed  country  the  position  of  citizens  of  the  country 
annexing.    Thus  by  the  third  article  of  the  convention  with  Franco  of 
1803  for  the  |uir{'h:ise  of  Lonisiana,  it  is  stipulated  that  the  inhabitantsJ 
of  the  ceded  tiTritory  shall  be  incorporated  in  the  United  States,  and! 
admitted  to  the  enjoyment,  as  soon  as  is  practicable,  of  the  privilegesj 
of  citizens  of  the  United  States,     A  similar  provision  is  fonnd  in  the| 
sixth  iirlicle  of  the  treaty  with  Spain  for  the  pnrchase  of  Florida.     Bj 
the  resolution  of  Congress  of  Warcili  1,  1S45,  annexing  Texas,  citizeDft^ 
of  Texas,  by  its  becoming  a  State  of  the  Union,  became  citizens  of  the 
United  States.    (See  mpra^  §§  4 #.} 


(2)   NATOnAU2ATION   BT   REVOLUTION   OR  TREATY. 
§188. 

See,  ou  this  toiiic,  $upra,  <^^  ^ff.    That  aulijeivtion  is  dm)  to  a  de  facto  Govcrn-| 
ment,  nv^  fupra,  ^  7. 

"Foreigners  who,  during  Ihe  existence  of  the  Articles  of  Confedera- 
tion, became  inhabirants,  or,  taking  tlje  expression  in  its  most  b'mited 
sense,  were  admitted  citizens  of  any  Stiite,  became  ttjereby  entitled  to 
the  privileges  of  citizens  in  the  several  States,  and  were,  to  all  intents 
and  puiiioiJes,  citizens  of  the  United  States  at  the  time  of  the  adoption 
of  the  CiuiKtitulion  of  the  United  States.  The  eontrary  opinit>n  wonld 
lead  to  the  extraordinary  conclusion  that  the  several  thousand  foreign- 
ers naturalized  un(b*r  the  laws  of  the  States  prior  to  (lie  atloption  of  the 
Constituliou  of  the  Ignited  Slates,  not  being  then  di'eniLMl  citizens  of  the 
United  Slates,  wonhl  be  forever  ineligible,  whilst  thosentituralized  under 
the  acts  of  Congress  subsequent  to  the  adojit ion  of  the  Constitution 
\?ould,  as  citizens  of  the  United  States,  become  eligible  to  either  liou 
of  Congress." 

Mr.  QalUtlu  to  Mr.  Lowrio,  Feb.  19,  1824.    2  Gullatio'ii  Writingn,  287. 

An  infant  who  was  born  in  America  before  the  Declaration  of  Iud» 
peiidence  and  resided  in  New  York  with  his  father,  a  British  partisan, 
during  the  subsequent  conflict,  and  went  with  him  to  England  shortly 
before  the  evacuation  of  the  city  by  the  British  in  November,  17S3,  and 
never  returned,  uiust  bo  deemed  to  have  followed  the  condition  of  hia 
father  and  to  have  adhered  to  the  Crown. 
Inglis  r.  Trasteoa,  &c.,  3  Pet,  99. 

"But  it  is  insisted  that  the  treaty  of  peace  operating  upon  his  con- 
dition at  that  time,  or  afterwards,  he  became  an  alien  to  the  State 
New  Jersey  in  consequence  of  his  election  then  made  to  become  a  snb- 
ject  of  the  King,  and  his  subsequent  conduct  confirming  that  election. 
In  vain  have  we  searched  that  instrument  for  some  clause  or  exi^ression 
which,  by  any  implication,  could  work  this  etfect.  It  contains  an  ac 
knowledgmcnt  of  the  independence  and  sovereignty  of  the  United 
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States  in  tbeir  pulilical  cajmcities,  and  a  relinquisbuieut  on  the  part 
of  His  Britaniiic  ?kl;ijt\sty  of  all  claim  to  the  goveniment,  i>roprietary, 
and  territorial  rights  of  tbe  same.  Tlieso  coucessioua  amoimtt'd,  no 
doubt,  to  a  fornjal  roiiiineiatiou  of  nil  claim  to  the  allegianre  of  the  citi* 
zens  of  tlie  United  States.  But  the  question  who  were  at  that  period 
citizens  of  the  United  States  is  not  decided,  or  in  the  slijjhtest  de^jree 
alluded  to,  iu  this  insttrnment;  it  was  left  necesBarily  to  depend  upon 
the  laws  of  the  respective  Slates,  who,  in  their  sovereij^n  capacities, 
had  acted  authoritatively  upon  the  subject.  It  left  all  such  persons  in 
the  situations  it  found  tbem,  neither  making  those  citizens  who  had,  by 
the  laws  of  any  of  the  States,  been  declared  aliens,  nor  releasing'  from 
their  allegiance  any  who  had  become,  or  were  claimed  as,  citizens.  It 
repeals  no  laws  of  any  of  the  States  which  were  then  in  force  and  oper- 
ating upon  this  subject,  but,  on  the  contrary,  it  recognizes  their  validity 
by  stipulating  that  Congress  should  reconimend  to  the  States  the  recon- 
sideration of  such  of  them  as  had  worked  coufiscationa.  Jf  the  laws  re- 
lating to  this  subject  were,  at  that  period,  iu  the  language  of  tmc  of  the 
counsel,  temporary  nin\functi  ojjlcio^  they  certainly  were  not  rendered 
80  by  the  terms  of  the  treaty  nor  by  the  political  situation  of  the  two 
nations,  in  consequence  of  it.  A  contrary  doctrine  is  not  only  ineon- 
sist-ent  with  the  sovereignties  of  the  States,  anterior  to  and  independent 
of  the  treaty,  but  its  indiscriminate  adoption  might  be  productive  t>f 
more  mischief  than  it  is  possible  for  us  to  foresee^ 

"  If,  then,  at  the  period  of  the  treaty,  the  laws  of  New  Jersey,  which 
had  made  Daniel  Coxe  a  subject  of  that  State,  were  in  full  force,  and 
were  not  repealed  or  in  any  manner  affected  by  that  instrument;  if  by 
force  of  these  laws  lie  was  incapable  of  throwing  off  his  allegiance  tu 
the  State  and  derived  no  right  to  do  so  by  virtue  of  the  treaty,  it  fol- 
lows that  he  still  retains  the  capacity,  which  he  possessed  before  the 
treaty,  to  take  lands  by  descent  in  New  Jersey,  and,  consequently,  that 
the  lessor  of  the  plaiutifl'  is  entitled  to  recover." 

CQah'mg,  J.  ;  McIIvaiue  i7.  Coxe,  4  Cranch,  214,  215. 

**With  reference  to  persuns  born  before  the  Uevolutiou  it  has  beeu 
held  :  That  one  l>orn  in  and  always  a  resident  of  Great  Britain  was  an 
alien  (Dawson  r.  Godfrey,  -1  Cranch,  3lil ;  Fairfax  v.  Hunter,  7  ibid^  003; 
Blight  r-  Rochester,  7  Wheat.,  .^35;  Contee  r.  Godfrey,  I  Cranch  C.  Ct., 
479);  that  one  born  here,  but  who  left  the  country  before  the  Declara- 
tion of  Independence,  and  did  not  return  (until  after  the  treaty)  became 
an  alien  (loglis  v.  The  Sailor's  Snug  Harbor,  3  Pet,,  9Jt ;  Tlullingsworth 
t?.  Duane,  Wall.C  Ct.,  51) ;  a'so,  that  a  person  born  in  New  Jersey  before 
the  year  177o,  and  resi(ling  there  until  the  year  1777,  althougli  then 
joining  the  British  army,  and  ever  alterwards  claiming  to  be  a  British 
subject,  was  not  an  alien,  Imt  a  citizen  (Mcllvaine  v.  Coxe,  4  Cranch, 
209;  aud  see  explanations  in  Inglis  ».  Trustees,  &e.,  3  Pet.,  ©9)." 

Stininiary  in  Abb.  Nat.  Dig;.,  tit.  Alien. 

"It  is  universally  admitted,  both  in  the  English  courts  and  m  those 
of  our  own  country,  that  all  persons  born  within  the  colonies  of  North 

427 


5  188.]    CITIZENSHIP,  NATURALIZATION,  AND  ALIENAGE.    [CHAP. 


Ainerica,  whilst:  subject  to  the  Crown  of  Great  Britain,  wore  Datnral- 
born  Britihb  subjects,  ami  it  must  neecssarilv  follow  tlia-t  that  charac- 
ter was  cUanfjed  by  the  separution  of  the  colonies  from  the  parent  state, 
and  the  acknowledgment  of  their  iiulepondence. 

•*The  role  a8  to  the  point  of  time  at  which  the  American  ante  fuUi 
cea«etl  to  be  British  subjects,  difl'ers  in  this  country  and  in  England,  as 
established  by  the  courts  of  justice  in  the  respective  countries.  The 
Euglish  rule  is  to  take  the  date  of  the  treaty  of  peace  in  1783  j  oar  rule 
is  to  take  the  date  of  the  Declaration  of  Independence}  and  in  the 
application  of  the  rule  to  diflVrent  cases  scirae  difference  in  opinion  may 
arise.  The  settled  doctrine  of  this  country  is  that  a  person  born  here, 
who  left  the  country  before  the  Declaration  of  Independence,  and  never 
returned  here,  became  thereby  an  alien,  and  incapable  of  taking  lands 
subsequently  by  descent  in  this  couolry.  The  riy:ht  to  inherit  depends 
upon  the  existing  state  of  allegiance  at  the  time  of  descent  cast.  The 
descent  cast  being  in  this  case  loug  after  the  treaty  of  peace,  the  diflB- 
culty  which  has  arisen  in  some  cases  where  the  title  was  acquired  be- 
tweeu  the  Declai-ation  of  Independem-c  and  llie  treaty  of  peace,  does 
not  arise  here.  Prima  facie,  and  as  a  general  rule,  the  character  in  which 
the  American  ante  nati  are  to  be  considered,  will  depend  upon  and  be  de- 
termined by  the  situation  of  the  party  and  the  election  made  at  the  date 
of  the  Declaration  of  Independence  according  to  ourrnie,  or  the  treaty 
of  peace  according  to  the  British  rule.  But  this  general  rule  must  neces- 
sarily be  controlled  by  special  circumstances  attending  particular  cases. 
And  if  the  right  of  election  is  at  all  admitted,  it  must  be  determined,  m 
most  Ciises,  by  what  took  i>lace  during  the  struggle,  and  between  the 
Declaration  of  Independence  and  the  treaty  of  peace.  To  say  that  the 
election  must  have  been  made  before  or  immediately  at  the  Declaration 
of  Imk'iwndence,  would  render  the  right  nugatory. 

^' The  doctrine  of  perpetual  allegiance  is  not  applied  by  the  British 
courts  to  the  American  ante  nati.  This  is  fully  shown  by  the  hito  case 
of  Doe  r.  Acklain,  2  Barn.  &  Cresw.,  IVJ.  Chief-Justice  Abbott  says: 
*  James  Ludlow,  the  father  of  Frances  May,  the  lessor  of  the  plaintiff^ 
was  undoubtedly  born  a  subject  of  Great  Britain.  Fie  was  born  in  a 
jiart  of  America  which  was  at  the  time  of  his  birth  a  British  colony, 
and  parcel  of  the  dominionsof  the  Crown  of  Great  Britain  ;  but,  upon  the 
fact  found,  we  are  of  opinion  that  he  was  not  a  subject  of  the  Crown  of 
Great  Britain  at  the  time  of  the  birth  of  his  daughter.  She  was  born 
after  the  independence  of  the  colonies  was  recognized  by  the  Crowu  of 
Great  Britain,  after  the  colonies  had  become  United  States,  and  their 
inhabitants  generally  citizens  of  those  States.  And  her  father,  by  his 
continued  residence  in  those  States,  manifestly  became  a  citizen  of 
them.'  He  considered  the  treaty  of  peace  as  a  release  from  their  alle- 
giance of  all  British  subjects  who  remaifjcd  there.  A  declaration,  says 
ho,  that  A  slate  shall  be  free,  sovereign,  and  iydepeiidcnt,  is  a  declara- 
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tiou  that  tbe  peotjle  coinposiu"?  the  state  sbalt  no  loui^er  lir  c.tiiisiik'RHl 
tis  subjects  of  tlie  wsovcreji^n  by  whom  such  a  doclaratiou  in  made.  And 
this  coivrty  in  the  case  of  Blight's  Lessee  r.  Uochosterj  7  Wheat.,  544, 
adopted  the  same  rule  with  respect  to  the  right  of  British  stibjeets  here : 
That  altboug:]]  boru  before  the  Revolutioti  they  are  equally  incapable  with 
those  boru  subsequent  to  that  event  of  iiiheritiug  or  transiuiltins-  the 
inheritance  of  lands  in  tliis  country.  The  British  doctrine,  therefore,  is 
that  the  American  (tntf  nati,  by  remaining  in  America  alter  the  treat}' 
of  peace,  lost  their  character  of  British  subjects.  And  our  doctrine  is. 
that  by  withdrawuig  from  this  country  and  adhering  to  the  British 
Government,  they  lost,  or,  i>erhap8  more  properly  speakin^jf,  never 
acquired,  the  character  of  Araericun  citizens, 

"This  right  of  election  must  necessarily  exist  in  all  revolutions  like 
ours,  and  is  so  well  established  by  adjudged  cases  that  it  is  entirely 
unnecessary  to  enter  into  an  examination  of  tbe  anthoriHes.  Tbe  only 
difficulty  that  can  arise  is  to  determine  the  time  when  the  election 
shonld  have  been  nm<le.  (Vattel,  b.  1,  c.  3,  §  33;  1  Dall.,  58;  2  Dall., 
234  J  20  Johns.,  332;  2  Mass.,  170,  236,  244,  n. ;  2  Pickering,  394;  2 
Kent's  Com.,  49.) 

*^  I  am  not  aware  of  any  case  in  the  American  courts  where  this  right 
of  election  has  been  denied,  except  that  of  Ainsley  v,  Martin  (9  Mass., 
454).  Chief-Justice  Parsons  does  there  seem  to  recognize  and  apply  the 
doctrine  of  perpetual  allegiance  in  its  fullest  extent.  lie  there  declares 
that  a  person  born  in  ^lassachusetts,  and  who,  before  tbe  4th  of  Jnly, 
177C,  withdrew  into  the  British  dominions  and  never  since  returned 
into  the  United  States  was  not  an  alien  ;  that  his  allegiance  to  tlie  King 
of  Great  Britain  was  founded  on  his  biitb  within  his  domiuious,  and 
that  that  allegiance  accrued  to  the  Commonwealth  of  Massachusetts 
as  his  lawful  successor.  But  he  adds  what  m.iy  take  the  present  case 
even  out  of  Jiis  rule:  '  It  not  being  alleged  'says  he, '  that  the  demand- 
ant has  been  expntnated  by  virtue  of  any  statute  or  any  judgmi^nt  ot 
law.'  But  the  dwirine  laid  down  in  this  case  is  certainly  not  that 
which  prevailed  in  the  supreme  judicial  court  of  Massachusetts  both 
before  and  since  that  decision,  as  will  appear  by  the  cases  above  re- 
ferred to  of  Gardner  v.  War<l,  2  Mass.,  244,  n.,  and  Kilham  r.  Ward,  2 
Mass.,  230,  and  of  George  Phij>ps,  2  Pickering,  304,  n, 

*<  John  Inglis,  if  born  before  the  Declaration  of  Independence,  must 
have  been  very  young  at  that  time  and  incapable  of  making  an  election 
for  himself;  but  ho  must,  after  such  a  lapse  of  tiuie,  be  taken  to  have 
adopted  and  ralilied  the  choice  made  for  him  by  bis  father,  and  still  to 
retain  the  character  of  a  British  subject  and  never  to  have  become  an 
American  citizen,  if  his  father  was  so  to  be  considered.  Ho  was  taken 
from  this  country"  by  his  father  before  the  treaty  of  peace,  and  has  con- 
tinued ever  since  to  reside  within  the  British  dominions  without  signi- 
fying any  dissent  to  tbe  election  made  for  him,  and  this  ratification  as 
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to  all  bis  rights  umst  relate  back  and  Lave  the  same  eflect  and  opera- 
tion as  if  the  ek'ctiou  had  been  made  by  himwelf  at  that  time. 

*'  How,  then,  is  his  father,  Charles  luglis,  to  be  considered  t  Was  he 
an  Amerieau  citizen  ?  lie  wus  hero  at  the  time  of  the  Declaration  of 
ludepcndeuee,  and  prima  facie  may  be  deemed  to  have  become  thereby 
an  American  citizen.  But  this  prima  facie  presumption  may  be  re- 
butted, otherwise  there  is  no  force  or  meaning  in  the  right  of  elec- 
tion.    •    •    • 

"The  case  of  Mcll\'aine  v.  Coxe's  Lessee,  4  C,  211,  which  has  been 
relied  upon,  will  not  reat^h  this  case.  The  court  in  that  case  recognized 
fully  the  ri^ht  of  electiou,  but  considered  that  Mr.  Coxe  had  lost  that 
right  l)y  n-maiuiug  in  the  State  of  New  Jersey,  not  only  after  she  had 
tleclared  herself  a  sovereign  State,  but.  after  she  had  i>assed  laws  by 
which  she  pronounced  him  to  be  a  member  of,  and  in  allegiauce  to,  the 
new  Govermnent ;  that  by  the  act  of  the  4th  of  October,  1776,  he  became 
a  member  of  the  new  society,  encitled  to  the  protection  of  its  Govern- 
ment.   •     •    • 

**Jt  cannot,  I  presume,  be  denied,  but  that  allegiance  may  be  dis- 
solved bj-  the  mutual  consent  of  the  Government  and  its  citizens  or 
subjects.  The  Government  may  release  the  governed  from  their  alle- 
giauce." 

Thompson,  J.  ;  InKlia  r.  Trnsteea,  ifcc,  3  Pet.,  120  Jf. 

The  caitture  of  Charleston,  S.  C.  by  the  liiitish  forces  in  May,  171 
did  not  perman<'utly  change  tho  allegiance  or  the  national  character  of 
the  inhabitants, 

6hank  r.  Dnpont,  3  Pet.  242. 

All  British  subjects,  as  well  those  who  residing  in  the  States  at 
time  of  the  Declaration  of  Independence  elected  at  or  before  the  time  of 
the  treaty  of  iieace  in  17S3  to  remain  subject  to  the  crown,  as  others, 
were  protected  by  the  treaty  of  1794  in  their  possession  of  lands  iu  the 
CTnited  States. 

Ihid. 


Under  the  constitution  of  Texas  of  1826,  which  identified  as  citizens 
only  those  who  resided  there  on  the  day  of  the  dt'claratiou  of  inde- 
pendence, or  should  be  naturalized,  and  provided  that  no  alien  should 
hold  laud  in  Texas  except  by  titles  emanating  fioui  the  Government, 
and  the  act  of  1840  adopting  the  common  law  of  England,  one  who 
removed  from  Texas  to  Mexico  during  the  revolution  and  before  the 
declaration  of  iudepeudeuee,  and  remained  iu  Mexico,  is  an  alien,  and 
can  not  iuherit  in  Texas. 

McKionoy  v.  8aTiego,  18  How.,  235. 
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A  person  born  in  Texas  aud  removiDg  therefrom  before  tlie  separa- 
tion  from  Mexico  remains  a  citizen  of  Mexico,  though  a  minor  when 
the  separation  took  place. 

Jones  r.  McMa&teni,  20  How.,  8, 

On  the  conquest  of  one  nation  by  another,  and  the  subsequent  sur- 
render of  the  soil  aud  chanj^e  of  sovereignty,  those  of  the  inhabitants 
who  do  not  remain  and  become  citizens  of  the  victorious  sovereign,  but, 
on  the  contrary,  adhere  to  tlieir  old  allegiance,  and  continue  in  the 
service  of  the  vanquished  sovereign,  deprive  themselves  of  protection 
or  security  to  their  property,  except  so  far  as  it  may  be  secured  by 
treaty. 

U.  S.  V.  Eepentiguy,  5  Wall.,  211. 

After  delivery  the  relations  of  the  inhabitants  of  ceded  territory  to 
their  former  sovereign  are  dissolved,  but  not  their  relations  to  each 
other. 

U.  8.  r.  Eepentlgny ,  5  Wall.  ,211.    Supra,  H3ff. 

A  transfer  of  territory  from  one  nation  to  another  transfers  the  alle- 
giance of  those  who  remain  in  it  {1  Pet.,  542) ;  but  this  applies  di- 
rectly only  to  the  natural-born  citizens.  The  contracting  parties  have 
the  right  to  contract  to  transfer  and  to  receive,  respectively,  the  alle- 
giance of  all  native-born  citizens;  but  the  naturalized  citizens,  who 
owe  allcffianco  purely  statutory,  when  released  therefrom,  are  remitted 
to  their  original  statas. 

Tobin  r.  Walkinshaw,  McAll.,  186.    Supra,  ^  3/. 

By  article  3  of  the  convention  with  Great  Britain  of  1818,  it  was 
agreed  that  the  Oregon  Territory  should  *'  be  free  and  open  to  the  ves- 
sels, citizens,  and  subjects  of  the  two  powers,"  which  convention  was 
continued  in  force  until  the  convention  of  184C.  It  was  held,  in  refer- 
ence to  a  question  of  nationality,  that  duriug  the  period  of  such  joint 
occnpation  the  country^  as  to  British  subjects  therein,  was  British  soil, 
and  subject  to  the  jurisdiction  of  the  King  of  Great  Britain;  but  as  to 
citizens  of  the  United  States  it  was  American  soil,  and  subject  to  the 
jurisdiction  of  the  United  States. 

MoKaj  r.  Campbell,  2  Sawyer,  110.     Supra,  ^  171  /. 

A  person  born  in  1823  at  Fort  George,  Oregon  Territory,  of  a  British 
father  and  an  Indian  mother,  was  held  to  be  born  either  a  British  sub- 
jects or  an  Indian,  but  not  in  any  aspect  a  citizen  of  the  United  States. 
McKay  r.  Caiupbell,  *i  Sawyer,  118 ;  5  Am.  L.  T.    Infra,  $  lUC;  supra,  ^  173  J'. 

All  persons  who  were  citizens  of  Texas  at  the  date  of  annexation, 
viz,  December  20,  1845,  became  citizens  of  the  United  States  by  virtue 
of  the  collective  naturalization  effected  by  the  act  of  that  date. 

13  Op.,  3i)7,  Akerniaii,  ltf71.     Seo  nupra,  f  5. 

As  to  annexation  of  Texas,  eco  tvprOf  ($  58,  79, 154. 
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(1)    OtLAJfTUD  TO  CITIZENS  ADROAD. 

§  189, 

On  tbi*  siibji't't  fteo  infra,  eliap.  ix,  wherp  clajtiis  on  foreign  Govfruinrtits  fori 

iujurifs  to  citiaiena  ore  diHcosscd. 
Afl  to  mquirit'8  from  t>»reii;n  Governiijt'nttj.ufo  Ap|>.,  vol.  iti,  $  189, 

"  Snmmar.v,  sanf?uinc,  or  unilne  imuislimeiit''  of  citizens  of  the  Uuited  [ 
States  cbur^ied  witb  political  otlenees  iu  Mexico  will  be  tbe  subject] 
of  grave  expostulation  with  the  Mexican  Government. 

Mr.  WeUwrcr.  S«-c.  uf  State,  to  Mr.  Ellis,  Jan.  3.  184-i.     MSS.  Inst.,  Mox.     /Md., 
Y\h.  it),  1842.     lujia,  ^  2:50. 

"  CitzeuB  of  the  United  State  whilst  residing  in  Peru  are  Knbject  to 
its  hiws  and  tlie  treaties  existing  between  tlie  parties,  and  are  amen- 
able to  its  courts  of  Justice  for  any  crimes  or  otlenses  which  they  may 
contmit*     It  is  the  province  of  the  judiciary  to  constrne  and  administer 
the  hiws ;  and  if  this  be  done  piomptly  and  impartially  towards  Ameri- 
can citizens,  aud  with  a  just  rey:ar{l  to  their  rights,  they  have  no  cause] 
of  complaint.    In  such  cases  they  have  no  right  to  appeal  for  re<lre89^ 
to  the  diplomatic  re])reseiitative  of  their  country,  nor  oujifht  he  to  regard  f 
their  comiilaints.     It  is  only  where  justice  has  been  denied  ur  unreason*' 
ably  delayed  by  the  courts  of  justice  of  foreign  countries,  where  these] 
are  used  as  instrutnents  to  oppress  American  citizens  or  deprive  thcin 
of  their  jnst  rights,  tlnit  they  arc  warranted  io  appealing  to  their  Gov- 
ernment to  iuterj^ose.     No  such  circunistauccs  exist,  so  far  as  I  nuder- 
stand  tbe  question,  in  the  ease  of  Dr.  Norris,  which  was  the  snbject  ofJ 
Mr.  Jewett's  protest." 

Mr.  Buchanan,  See.  of  State,  to  Mr.  Osma,  Feb.  1,  184H.    MSS.  Notea,  Peru. 

In  tbe  Britisli  and  Foreign  State  Papers  for  1852-'53,  vol.  42,  412,  is 
given,  under  title  of  correspondence  between  the   Uuited  States  audi 
Great  Britain  respecting  the  imprisonment  of  Messrs.  Berger  and  Hyailj 
Uiv  treasonable  practices  in  Ireland,  a  note  from  Lord  l*aImerstou 
Mr.  Bancroft,  Sepleniber  20,  184H,  slating,  among  other  things,  that  "if 
there  be  any  citizens  of  the  United  8tates  who  have  chosen  this  period^ 
of  disturbance  for  vi.sitiiig  Irelaml,  for  innocent  i>ur])Oses,  they  munt  not 
be  .sniprised  if,  like  persons  wbon>  cnriosity  may  lead  into  the  midst  of j 
a  battle,  they  shoiil<l  be  involved  into  the  s\vec|)  of  measures  aimed  atl 
men  of  a  diflerent  d«*}<cription.     But  Her  Majesty'.s  Government  willj 
always  lament  that  mistakes  of  this  kind  should  happen  by  wliich  un- 
oflV-nding  travelers  may  be  exposed  to  iuccnveuience,  and  the  ottuost] 
alacrity  will  at  all  times  be  evinced  l)y  the  Irish  Government  to  reci 
such  errors." 

As  to  intervention  iu  such  oasen,  see  aupra,  $  52;  infra,  $  230. 

The  discrimination  against  persons  of  Irish  birth  returning  to  Irehim] 
from  America,  by  wliich  sneh  persons  are  subjected  to  peouHur  scrmioj 
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and  search,  is  nn  oflfeuae  to  the  United  States  requiriug  the  most  de- 
cisive protest. 

Mr.  fiuchaaan,  Sec.  of  State,  to  Mr.  Bancroft,  Dec.  18, 1848.    MSS.  Inst.,  Or. 
Brit. 

President  Polk's  message  of  December  28, 1848,  transmitting  a  re- 
port of  the  Secretary  of  State,  and  accompanjiag  papers,  in  relation  to 
the  imprisonment  of  American  citizens  in  Ireland,  is  given  in  Ilouse  Ex. 
Doc.  1'.),  30th  Cong-,  2d  sess. 

Arbitrary  and  capricious  action  on  the  part  ©f  the  governor-general 
of  Coba  in  ext'luding  from  C»iba  citizens  of  the  United  States  will  bo 
ground  for  diplomatic  interposition,  and  so  of  arbitrary  and  capricions 
exclusion  from  port  of  niercbant  vessels  of  the  United  States. 

Mr.  Everett,  Sec.  of  SJate,  to  Mr.  Barringcr,  Feb. 4, 1853  ;  Mr,  Morcy  to  Mr.  Bar- 
ringer,  Apr.  19, 18ri3.    MSS.  lust.,  Spain. 

And  so  of  arbitraiy  seizures  of  United  States  packet  steamers  on 
charge  of  breach  of  custom-house  regulations. 

Mr.  Marcy.  Sec.  of  State,  to  Mr.  Soul<S,  Mar.  11,1854  ;  Mar.  17,1804;  Juno  22, 

1854 ;  Aiiff.  16, 1654 ;  ibid. 
For  Black  Warrior  case  soo  nupra,  ^  90. 

"  Every  nation,  whenever  its  laws  are  violated  by  anyone  owing  obe- 
dience to  them,  whether  he  be  a  citizen  or  a  stranger,  has  a  right  to  in- 
flict the  penalties  incurred  upon  tlio  transgressor  if  found  within  its 
jurisdictiou.  The  case  is  not  altered  by  the  character  of  the  laws,  unless 
they  are  in  derogation  of  the  well- established  international  code.  No 
nation  has  a  light  to  supervise  the  municipal  code  of  another  nation  or 
claim  that  its  citizens  or  subjects  shall  be  exempted  from  the  operation 
of  such  code,  if  they  have  voluntarily  placed  themselvej*  under  it.  The 
character  of  the  municipal  laws  of  one  country  does  not  furnish  a  just 
ground  for  other  states  to  interfere  with  the  execution  of  these  laws 
even  upon  their  own  citizens  when  they  have  gone  into  that  country 
and  subjected  themselves  to  its  jurisdiction.  If  this  country  can  right- 
fully claim  no  such  exemption  for  its  native-born  or  naturalized  citizens, 
it  cannot  claim  it  for  tho.so  who  have  at  most  but  inchoate  rights  of 
citizens. 

"The  above  principle,  that  persons,  being  citizens  or  subjects  of  ono 
state  and  having  violated  the  laws  of  another  state,  may  be  punished 
while  they  remain  uuder  or  are  fairly  brought  within  the  jurisdiction  of 
the  latter  state,  is  too  well  established  to  be  made  a  matter  of  serious 
controversy.  It  is  clearly  affirmed  in,  and,  indeed,  is  the  basis  of,  every 
extradition  treaty.  Each  contracting  party  agrees  to  deliver  up  to  the 
other  fugitive  oflfenders,— generally  including  its  own  citizens  as  well 
as  strangers, — for  specified  oflenses,  to  bo  dealt  with  according  to  the 
laws  of  the  country  demanding  the  surrender  of  ihem.  It  is  true  that 
there  are  some  kinds  of  offenses  which  are  not,  and  ought  not  to  be,  in- 
cluded in  extradition  tnaties;— .such,  for  instance,  as  are  called  political 
offenses;— yet  because  one  nation  will  not  enter  into  a  compact  todcliver 
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sut-'h  offenders  to  another,  that  does  not  justify  the  inference  that  if  such 
oQ'euders  go  voluntarily  within  the  jurisdiction  of  the  country  whose 
hiws  they  have  oftended  they  may  not  be  rightfully  punished,  or  that 
they  can  claim  exemption  from  punishment  if  they  were  citizens  of 
another  country  when  the  offense  was  conimittedj  or  had,  after  commit- 
ting it,  acqiiireil  another  nationality. 

*'Tlie  country  whoso  ^protection'  Is  invoked  cannot,  it  is  conceived, 
properly  interpose  in  such  a  case  unless  the  municipal  law,  the  violation 
of  which  ia  charged,  contravenes  some  right  of  such  country  acquired 
by  treaty  stipulations  or  otherwise.  The  principle  does  not  at  all  inter- 
fere with  the  right  of  any  state  to  protect  its  citizens  or  those  entitled 
to  its  protection  when  abroad  from  wrongs  and  injuries,  from  arbitrary 
acts  of  oppression  or  deprivation  of  property,  as  ttontradistinguisheil 
from  penalties  and  punishments,  incurred  by  the  infraction  of  the  laws 
of  the  country  within  whose  jurisdiction  the  sufferers  have  placed  them- 
selves." 

Mr.  Mttrcy,  Sec.  of  State,  to  Mr.  Jiickson,  J.iu.  10, 18G4.    WSS.  lust.,  Aobtriu. 
See  infra,  ^  230. 

Under  the  treaty  with  Prussia  of  1828  "every  American  citizen  has 
the  incontestable  right  to  enter  the  Prussian  territories  and  there  remain 
undisturbed,  as  long  as  he  eubniits  'to  the  laws  and  ordinances  there 
prevailing.'" 

Mr.  Cass,  Si'c.  of  State,  to  Mr.  Wright,  May  12,  ie.'>9.     MSS.  Inst.,  Prosela. 

And  so  as  to  the  treaty  with  Hanover. 
8amo  to  same,  Dec.  9,  1859;  ihid. 

"The  opinions  of  the  Pi-esident,  concerning  the  rights  and  duties « 
the  United  States  connected  with  the  protection  of  our  citizens  and 
their  property  abroad,  are  distinctly  set  forth  in  that  letter  (of  July  25, 
1858,  to  General  Lamar),  and  have  since  undergone  no  change,  as  the 
Government  of  Nicaragua  has  been  informed.  In  laying  down  the 
principles  we  maintain,  it  is  said,  *The  United  Slates  believe  it  to  be 
their  duty,  and  they  mean  to  execute  it,  to  watch  over  the  persons  and 
property  of  their,  citizens  visiting  foreign  countries,  and  to  intervene 
fr»r  their  protection  when  snch  action  is  justified  by  existing  circum- 
stances and  by  the  law  of  nations.* 

^'  In  ad<lition  to  this  general  declaration,  applicable  in  all  countries, 
there  were  some  peculiar  principles  asserted,  arising  out  of  the  cx>ndi- 
lion  of  Nicaragua  and  of  the  transit  route  from  ocean  to  ocean  across 
its  territory.  The  right  of  the  United  States  to  take  care  that  the  pub- 
lic contracts  made  with  our  citizens  for  the  construction  ai»d  use  of  that 
route  of  intercommunication  are  faithfully  observed  was  explained  and 
irtaintaiiu'*!,  and  so  far  a.s  the  legal  power  of  the  Executive  stands  will 
be  enforced,  if  necessary." 

Mr.  Cuw.  Stc. of  Stat<»,  to  Mr.  Rmly,  Mar.  3,  leOO.    MSS.  Dom.  Let,    Sen  ir/n,  \ 
*  2.10. 
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"The  pretense  of  the  jadge  on  the  trial  of  John  Warren,  not  dis- 
avowed by  Her  Majesty^s  Government,  that,  although  a  dnly  natural- 
ized citizen  of  the  United  States,  he  still  remains  a  subject  of  the  Qneen 
of  Great  Britain,  awenable  in  that  conntry  to  laws  which  are  invalid 
there  against  native-born  citizens  of  the  United  St^ites  has  awakened  a 
general  feelin^,^  of  resentment  and  deeply  wonnded  our  pride  of  sover- 
eignty. The  people  are  appealing  to  this  Government  throughout  the 
whole  country  from  Porthind  to  San  Francisco  and  fr-oni  Saint  Paul  to 
Pensacola." 

Mr.  Sevt^aid,  Soo.  of  State,  to  Mr.  Adamsj  Jan.  13, 1868.    MSS.  Inst.,  Gr.  Brit. ; 
see  hfra,  $  230. 

"Great  Britain  is  understood  to  aclinowledge  that  this  Government 
maiotaina  its  neutrality  in  this  trial  (the  Fenian  iusurroctiou)  with  due 
decision  and  energy.  The  maintenance  of  this  neutrality,  however,  is 
attended  with  so  much  ditficulty  and  iuconvcntcnre  as  to  entitle  ns  to 
the  exercise  of  a  corresponding  justice  and  liberality  on  the  part  of  Great 
Britain.  As  naturalized  citizens  of  the  United  States,  Irishmen  and 
their  descendants  have  a  right  to  visit  Great  Britain,  and  to  be  safe  in 
their  persons  and  property  there  so  long  as  they  practice  due  submis- 
sion to  the  authority  of  Great  Britain,  the  same  as  native  citizens  of 
the  United  States,  When,  however,  a  naturalized  citizen  of  Irish  birth 
or  descent,  transiently  visiting  Great  Britain,  is  arrested  or  questioned 
under  the  acts  suspending  the  habeas  corpus^  or  by  warrant  or  other 
form  of  complaint  in  judicial  proceedings,  and  thereupon  claims  the 
rights  of  citizens  of  the  United  States,  he  is  met  in  the  courts  of  that 
country  with  a  denial  of  the  validity  of  his  naturalization,  and  with  the 
assertion  that  his  allegiance  to  the  sovereign  of  Great  Britain  continues 
nn  broken." 

Mr.  Seward,  Si'c.  of  State,  to  Mr.  Johnaon,  July  20, 1866.    MSS.  Inst.,  Gr  Brit. 
Ajs  to  denial  or  tinduo  discriiuinatioQ  of  justice  ftbrond,  see  itifra,  ($  230,  244. 

"  It  would  be  very  desirable  if  instructions  were  given  to  military  or 
other  officers  making  arrests  for  any  cause,  of  parties  claiming  to  be 
citizens  of  the  United  States,  requiring  suchoflicers  to  cause  the  nearest 
consuhir  officer  of  the  United  States  to  be  promptly  notified  of  the  arrest 
and  of  the  claim  of  the  party  to  American  citizenship." 

Mr.  Fiub,  Sec.  of  State,  to  Mr.  Sickle*,  Oct.  27, 1870.    MSS.  iMt.,  Spain. 

Imprisonment  and  detention  by  Germany,  in  violation  of  the  treaty 
between  the  two  powers,  of  a  German  naturalized  in  the  United  States, 
_     is  a  ground  for  a  diplomatic  claim  for  pecuniary  redress. 

I  Mr.  Fish,  Sec.  of  State,  to  Mr.  Davis,  Not.  21,  1876.     MSS.  Inst.,  Gcnn.    Mr. 

■  Evarts  to  Mr.  White,  Juno  26,  1879;  ibid.    Same  to  same,  Aug.  27,  1879; 

■  ibid. 

I        Andi 

■  Mr 


I 

I 
I 

I 


And  so  as  to  compulsory  and  unwarranted  ejection  from  Germany. 
Mr  Evart«,  8w.  of  State,  to  Mr.  Everett,  Apr.  30,  1878.    MSS.  Inat.,  Germ. 
See  infra,  ^  20G. 
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"In  regard  to  your  obligations  in  respect  to  Moorish  Bubjects  natural^ 
izcd  bore  who  may  roturri  to  Morocco,  I  have  to  remark  that  you  will, 
under  the  treaty  of  18.50,  claim  for  them  the  same  privileges  and  imoiu- 
nitiesas  may  be  enjoyed  by  the  citizens  or  subjects  of  any  other  power 
who  also  may  have  been  nativeis  of  Morocco,  unless  the  Government  to 
which  citizens  or  snDjects  may  owe  allcgianee  shall  have  a  treaty  of 
naturalization  witli  the  Emperor.  The  United  States  ha«  no  such 
treaty." 

Mr.  Evartti,  Soo.  of  SUte,  to  Mr.  Matbowg,  Dec.  7,  1877.    MS3.  lost.,  Barb. 

Powers. 
For  intervention,  under  joiut  rosotutiou  or  Congress,  inCoQdon'a  case,  see  ii0ia, 

*'  By  a  elaasc  of  the  instrament  (organizing  the  colony  of  the  island 
of  Ciare),  citizens  of  the  United  States  were  expressly  excluded  from 
being  members  of  that  colony.  In  reply  I  have  to  state  that  this  exclu- 
sion is  regarded  here  as  invidious  and  as  directly  at  variance  with  the 
third  article  of  the  treaty  of  1831,  which  stipulates  for  perfect  equality 
U'tween  citizens  of  the  United  States  and  other  foreigners  who  may  visit 
or  reside  in  Mexico.     •     •     • 

**  The  Mexican  law  forbidding  United  States  citizens  from  holding  real 
estate  in  that  country,  while  that  privilege  is  open  to  other  aliens,  may 
also  be  regarded  as  incont])atibIe,  if  not  with  the  letter,  certainly  with 
the  si>irit,  of  the  treaty,  tlie  obvious  pnrpose  of  which  was  to  provide 
for  etinality  generally  between  our  citizens  and  other  foreigners  in  that 
Republic.*' 

Mr.  Evarts,  8ec.  of  Sti\U\  to  >Ir.  Foster,  Mar.  26,  1879.    MS8.  Inet.,  Mox,    8e4 
$npra,  $  154. 

If  the  meaning  of  the  actioo  of  the  Eiissian  Government  in  a  par^ 
ticuhir  ease  "  is  that  a  citizen  (►f  the  United  States  has  been  broken  uy* 
in  his  business  at  St.  Petersburg  simply  for  the  reason  that  he  ia  a 
Jew,"  then  it  should  be  made  clear  to  the  Government  of  Russia  that 
"  the  religion  professed  by  one  of  its  citizens  has  no  relation  whatever 
to  that  citizen's  right  to  the  protection  of  the  United  States." 

Mr.  Evarts,  Src.  of  State,  to  Mr.  FoHlt-r,  Sypt.  4,  18-^0.     M.SS.  lust.,  Ruwia. 
As  to  Kussiau  treatment  of  Jowb,  h«?p,  further,  Mr.  Blaiue,  Sec.  of  State,  to  Mr. 

Foster,  Jnne  2-2,  ia61 ;  MSS.  lust,,  Ruesin.     Same  to  same.  July2J>,  188!; 

same  to  Mr.  llotTnian,  Xov.  "2^,  1881 ;  Mr.  Freliuj^liuysen  to  Mr.  Hunt,  Doc 

L-j,  18H2 ;  ibid. 
As  to  intervention  in  behalf  of  Jews,  see  »npra,  ^  riO. 

While  the  Government  of  the  United  States,  in  its  negotiations  with 
Russia,  insisted  that  American  citizens,  when  in  Russia,  should  he  I 
treated  alike,  without  distinction  of  creed,  the  Rus.sian  Government i 
maintained  that  tinder  its  treaty  with  the  United  States,  an  American  j 
Hebrew  is  subject  to  the  same  local  treatment  as  a  Russian  riobrew, 

Mr.  FrclingliiiyHen,  Sec.  of  St«t«»,  to  Mr.  Nonr,  .Itiuo  14, 18A'2,     See  Mr.  Dovia  Ui 
Mr.  Kru^'.  Aii>;.y:j,  186^.    SISS.  Ptuu.  Lot.    Sujtra,  $  :*rj, 
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"There  i«  no  treaty  betweeu  the  United  States  ami  llussia  for  the 
protection  of* naturalized  citizens.  As  a  uatnralized  American  citizen, 
you  would,  if  provided  with  a  passport,  be  entitled  to  all  the  protection 
due  to  a  native-born  American  citizen.  Tliis  does  not  imply  that  you 
would  bo  free  from  molestation  should  you  return  to  yonr  native  coun- 
try, and  it  is  not  improbable  that  you  would  be  subjected  to  various 
inconveniences,  perhaps  to  arrest.  In  this  case  every  elibrt  would  be 
exerted  in  yonr  behalf  by  the  diplomatic  and  consular  officers  of  the 
United  States,  though  it  is  impossible  to  say  with  what  result.  You 
yourself  must,  of  course,  be  the  judge  of  the  advisability  of  the  visit  you 
contemplate," 

Mr.  Davis,  Aust.  Sec.  of  Stato,  to  Mr.  Nt^w^l^^g,  Ffli.  H,  If^fKi.    MSS.  Doni.  Let. ; 
Infra,  $  230, 

A  discrimination  against  American  citizens,  as  such,  jn-acticini;:  urhIi- 
cine  in  Syria,  will  be  the  subject  of  protest  to  the  Turkish  Government. 

Mr.  I'relinglinyBCii,  Soc.  of  State,  to  Mr.  Wallace,  Juno  25.  ISftJ,  Aug,  20,  1883. 
MSS.  Iiiflt.,  Turkey.    Satmi  to  aurar,  Mnr.  27, 18i?4;  ibid. 

Undeserved  indi^'uities  inflicted  by  Frencli  authorities  on  a  natural- 
ized citizen  of  the  United  States,  traveling  with  a  passport,  on  a  proc- 
I^BtSfor  compelling  him,  as  a  Frenchman  by  birth,  to  perlorm  military 
I  aerrice,  will,  though  followed  by  a  release,  be  ground  for  diplomatic 
appeal  to  France  for  redress. 

Mr.  Frelinghnyaen,  Sec.  of  Stjitc,  t-o  Mr.  Morton,  Mar.  25,  le84.    MSS.  Inst., 
France.     See  infra,  J  230. 

"  The  United  States  nevertheless  contend  tbat  such  special  laws  [as 
to  persons]  exceptional  in  character  and  harsh  in  operation,  dispens- 
ing with  al!  the  safeguards  of  personal  security,  cannot  with  propriety 
be  applied  to  citizens  of  the  United  States  who  maybe  peacefully  so- 
journing or  traveling  in  any  part  of  Her  iMajesty-s  dominions.  And 
the  Government  of  the  United  States  must  contend,  and  it  cannot  be- 
lieve that  Her  Majesty's  Government  will  deny  the  contention,  that 
even  such  harsh  laws  must  bo  administered  with  due  regard  to  a  citi- 
zen's dignity  and  will  not  justify  chaining  a  free  citizen  to  culprits  and 
repeatedly  marching  him  through  the  public  streets  and  holding  him 
for  days  as  a  culprit  in  prison  without  charge  or  trial." 

Mr.  Fnliiijihuyeea.  Sec.  of  State,  to  Mr.  Lowell,  Oct.  22,  1«^4.    MSS.  Inst.,  Or. 

Brit. 
George's  coao  Is  dlncasaed  in  TuMtftll's  case,  infra,  ^  241. 

♦*  The  Government  of  the  United  States  recognizes  the  right  of  Mex- 
i  luo  to  prescribe  the  reasonable  conditions  upon  which  foreigners  may 
reside  within  her  territory,  and  the  duty  of  American  citizens  there  to 
obey  the  mnnicii»al  laws;  but  those  laws  cannot  disturb  or  affect  the 
relationship  existing  ut  all  times  between  ibis  Government  and  one  of 
its  citizens.    The  duty  is  always  incumbent  upon  a  Government  to  ex- 
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ercise  u  just  and  i>roi)er  guanliausLip  over  its  citizens,  w  Ijctlier  at  bonio 
or  abroad.  A  municipal  act  of  another  state  cannot  abridge  this  duty, 
nor  is  such  an  act  countenanced  by  the  law  or  usage  of  nations." 

Mr,  FroliugbuyseD,  Sc-c.  of  State,  to  Mr.  Morgan,  Feb.  17,  1885.    MSS-  lust., 
Mcx.     See  svpra,  $  172«  ;  infra,  $  230.     App.,  vol.  iii,  $  172<i. 

''  While  it  may  not  be  anticipated  that  judicial  proceedings  against' 
aliens  in  British  jurisdiction  will  be  condnctcd  otlierwi.sc  than  in  strict 
coijformity  to  law,  and  with  every  coustitntional  guarantee  for  the  fair 
trial  and  defense  of  the  accused,  yet  it  is  the  clear  right  and  duty  of  this 
Government,  and,  indeed,  of  any  Government,  to  satisfy  itself  that  it« 
citizens  enjoy,  whilst  teoiporarily  in  foreign  lands,  every  right  and 
privilege  before  the  bar  of  justice,  and  to  see  that  they  are  allowed  the 
fullest  means  of  defense.  If,  therefore,  you  should  find  that  any  citi- 
zen of  the  United  States,  accused  within  British  jurisdiction  of  the 
commission  of  crime,  ehoald,  by  reason  of  poverty  or  friend lessuess,  or 
any  other  cause,  not  be  in  enjoyment  of  all  the  means  of  defense  which 
the  law  assures  to  him,  it  is  expected  that  all  will  bo  done  to  aid  him 
which  can  be  done  by  the  representatives  of  the  United  States.  No  ex- 
pense, however,  can  be  incurred  for  counsel  or  otherwise  without  the 
authorization  of  the  Department,  which  in  an  urgent  case  may  be  songht 
by  telegraph." 

Mr.  Uayard,  Stc.  of  State,  to  Mr.  Lowt^l,  Apr.  in,  1885.    MSS.  lust.,  Or.  Biit. 

Discrimination  against  an  American  citizen  on  ground  of  alienage,  by 
which  he  is  excluded  from  redress  in  courts  of  justice  for  injuries  in- 
flicted on  him  is  a  ground  for  diplomatic  interposition. 

Mr.  Boyard,  Sec.  of  State,  to  Mr.  Phelps,  June  4,  1885.    MSS.  Inst.,  Pom. 

"It  is  a  rule  of  international  law  that  sovereigns  are  not  liable  in 
diplomatic  i»rocedure  for  damages  to  a  foreigner  wheu  arising  from  the 
misconduct  of  agents  actiog  out  of  the  range  not  only  of  their  real  but 
of  their  apparent  authority.  This  Government  could  not  admit  such  a 
demand  upon  it  on  the  part  of  any  foreign  power,  and  it  cannot  be  ex* 
pected  to  make  such  a  demand  against  a  nation  with  which  it  treats  a» 
an  e(]ual  sovcreif^n,  unless  it  has  acquired  by  ti'eaty  the  right  to  do  so. 
But  this  view  of  t  lit»  matter  is  qualified  by  the  right  to  expect  that  when 
the  eircumstauccs  of  the  case  warrant  it  the  Government  found  morally 
in  default  will  hasten  to  tender  proper  reparation  to  the  iiyured  party.' 
Mr.  Bayard,  Sec.  of  St4Vt«.  to  Mr.  Clark,  Ang.  17,  1886,    MSS.  Dotn.  Let. 

"  Under  the  laws  of  Great  Britain,  a  remedy  exists  for  those  who  have 
been  subjected  to  unlawful  arrest ;  and  citizens  of  the  United  States  as 
well  as  subjects  of  Great  Britain  are  entitled  •  •  •  to  aval  I  them- 
selves of  that  retnedy  in  the  regular  ordinary  courts  of  justice.  The 
same  rule  exists  and  is  enforced  in  the  United  States  with  reference  to 
the  subjects  of  Great  Britain. 
•'The  case  in  which  this  Government  assumes  to  interfere  i 
Tone  of  onr  citizens,  where  redress  may  ordinarily  be  had  in  the 
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of  the  country  in  which  beclmins  to  Lave  been  wronged,  is  that  of  a  de- 
nial to  liim  by  those  courts  of  the  uaiial  means  of  redress.  For  the  pres- 
ent, theretore,  Mr.  Davis,  who  has  never  resorted  to  the  courts  of  Great 
Britain,  must  be  remitted,  so  far  as  recovery  of  i»ecuniary  tudemnifica- 
tion  from  the  authors  of  the  trespass  is  concerned,  to  the  usual  remedies 
to  which  persons  in  his  situation  are  by  the  laws  of  Great  Britain  enti- 
tled. 

"  If,  however,  he  does  not  see  fit  to  press  his  claim  Ibr  pecuniary  dam- 
ages in  the  judicial  tribunals  of  Great  Britain  against  the  parties  who 
may  have  been  guilty  of  treapassinpf  upon  his  rights,  it  may  be  proper 
to  consider  the  question  of  asking  that  Government  for  an  explanation, 
and,  if  warranted,  an  expression  of  regret." 

Mr.  Bayard,  See.  of  State,  to  Mr.  Gebhard,  Sept.  9,  ld8b.    MSB.  Doni.  Let. 

"After  reading  the  telegrams  and  dispatches  (copies  of  which  I  in- 
close for  your  information)  of  Mr.  J.  Harvey  Brigham,  United  States 
consul  at  El  Paso,  Mexico,  and  also  your  No,  266,  dated  the  8th  instant, 
relating  to  the  case  of  Mr.  A.  K.  Cutting,  I  telegraphed  you  on  the  19th 
instant  as  follows: 

"'You  are  instructed  to  demand  of  the  Mexican  Government  the  in- 
stant release  of  A.  K.  Cutting,  a  citizen  of  the  United  States,  now  un- 
lawfully imprisoned  at  Paso  del  Norte.' 

"By  the  documeuts  before  mo  the  following  facts  appear: 

*^Oi)  June  18  hist  A.  K.  Cutting,  a  citizen  of  the  United  States,  who 
for  the  preceding  eighteen  months  had  been  a  resident  'off  and  on/  of 
Paso  del  Norte,  Mexico,  and  as  to  whose  character  for  respectability 
strong  evidence  has  been  addueed,  published  in  a  newspaper  of  El  Paso, 
Tex.,  a  card  commenting  on  certain  proceedings  of  Emigdio  Medina,  a 
citizen  of  Mexico,  with  wimm  Mr.  Cutting  has  been  in  controversy.  For 
this  publication  Mr.  Cutting  was  imprisoned  on  the  22d  of  June  last,  at 
El  Paso  del  Norte,  in  Mexico.  •  •  •  But  the  pa|>er  was  not  pnbhshed 
in  Mexico,  and  the  proposition  that  Mexico  can  take  jurisdiction  of  its 
author  on  account  of  its  publication  in  Texas  is  wholly  inadmissible 
and  is  peremptorily  denied  by  this  Government.  It  is  equivalent  to 
asserting  that  Mexico  can  take  jurisdiction  over  the  authors  of  the  va- 
rious criticisms  of  Mexican  business  operations  which  appear  in  the 
uewspapers  of  the  United  States.  If  Mr.  Gutting  can  be  tried  and  im- 
prisoned in  Mexico  for  publishing  in  the  United  St4ites  a  criticism  on  a 
Mexican  business  transaction  in  which  ho  was  concerned,  there  is  not 
an  editor  or  publisher  of  a  newspaper  in  the  United  States  who  could 
not,  were  he  found  in  Mexico,  be  subjected  to  like  indignities  and  in- 
juries on  the  same  ground.  To  an  assumption  of  such  jurisdiction  by 
Mexico  neither  the  Government  of  the  United  States  nor  the  govern- 
ments of  our  several  States  will  submit.  Tliey  will  each  mete  out  due 
justice  to  all  offenses  committed  in  their  respective  Jurisdictions.  They 
will  not  permit  that  this  prerogative  shall  in  any  degree  bo  usurped  by 
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Mexico,  nor,  iisitlc  from  tUc  laot  ol"  llie  cxclusiveiiess  of  ttjtir  jiirisdic* 
tiou  over  acts  done  within  Uieir  uwu  bouudiuies,  will  they  permit  a  citi- 
zcD  of  the  Uuifed  States  to  be  called  to  account  by  Mexico  for  acts  done 
by  bim  within  the  boutulanesi  of  the  United  States.  On  this  grouud, 
tlierefore,  you  will  demand  Mr,  Cutting's  release. 

**Bnt  there  is  another  ground  ou  which  this  demand  may  with  equal 
posttiveness  he  based.  By  the  law  of  nations  no  punishment  cun  bo 
inflicted  by  a  sovereign  ou  citizens  of  other  countries  unless  in  con- 
formity with  those  sanctions  of  justice  which  all  civilized  nations  hold 
in  common. 

*'Among  these  sanctions  are  the  right  of  liaving  the  facts  on  which 
the  charge  of  guilt  was  made  examined  by  an  impartial  court,  the  expla- 
nation to  the  accused  of  these  facts,  the  opportunity  granted  to  him  of 
counsel,  such  delay  as  is  necessary  to  prepare  his  case,  permission  in  all 
cases  not  capital  to  go  at  large  ou  bail  till  trial,  the  duo  production 
under  oath  of  all  evidence  prejudicing  the  accused,  giving  him  the 
right  to  cross-examination,  the  right  to  produce  his  own  evidence  in 
exculpation,  release  even  from  temporary*  imprisonment  in  all  cases 
where  the  charge  is  simply  one  of  threatened  breach  of  the  peace,  and 
where  due  secnrity  to  lieep  the  peace  is  tendered.  All  these  sanctions 
were  violated  in  the  present  case.  Mr.  Cutting  was  summarilj'  impris- 
oned by  a  tribunal  whose  partiality  and  incompetency  were  alike  shown 
by  its  proceedings.  lie  was  refused  counsel  j  he  was  refused  an  inter- 
preter to  explaiu  to  him  the  nature  of  the  charges  brought  against 
him  J  if  there  was  evidence  against  him  it  was  not  produced  under  oath, 
with  an  opportunity  given  him  for  cross-examination  ;  bail  was  refuseil 
to  him ;  and  after  a  trial,  if  it  can  be  called  such,  violating,  in  its  way, 
the  fundamental  sanctions  of  civilized  justice,  he  was  cast  into  a  'loath- 
some and  tilthy  *  cell,  where,  according  to  one  of  the  affidavits  attached 
to  ]Mr.  Brighani^s  report, 'there  are  from  six  to  eight  other  prisoners, 
and  when  the  door  is  locked  there  are  no  other  means  of  ventilation' — 
an  adobe  house,  almost  air-tight  with  a  *dirt  floor  j*  he  was  allowed 
about  *8J  cents  American  money  for  his  subsistence;^  he  was  'not 
furnished  with  any  bedding,  not  even  a  blanket/  In  this  wretched 
cell,  subjected  to  pains  and  deprivations  which  no  civilized  Goverment 
should  permit  to  be  inflicted  on  those  detained  in  its  prisons,  he  still 
languishes,  and  this  for  an  act  committed  in  the  United  States,  and  in 
itself  not  subject  to  prosecution  in  any  humane  system  of  jurispm- 
dence,  and  after  a  trial  violating  the  chief  sanctions  of  criminal  pro- 
cedure. 

"These  circumstances  you  will  state  as  giving  an  additional  basis, 
a  basis  which,  if  it  be  established,  this  Government  will  not  permit  to 
be  questioned,  for  the  demand  for  Mr,  Cutttng*8  immediate  release.*^ 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Jj^ikson,  Jtily  20,  168G.    MSS.  1ml.  Mex.] 
8enatu  Hx.  Doc.  284,  49th  Coii|^.,  1st  horh.  ;  For,  Hit],,  1S86.    Si'p  further  m 
to  Cattitig*8  cnse,  supra^  J  15. 
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»*SiDci!  my  No.  Ii21,  of  tbe  20th  iijst;iiit,  I  have  received  no  finthor 
communication  from  Mr.  Brigham,  cotjsul  at  El  Paso,  nor  from  yourself, 
ill  connection  witli  the  imprisonment  of  Mr.  A.  K.  Outting  by  Mcxiciin 
authority. 

"  On  Saturday  lust,  the  24Lh  instant,  I  was  called  upon  by  Mr.  Eo- 
mero,  the  minister  from  Mexif^o,  at  this  capital,  in  relation  to  the  case 
referred  to, 

"Mr.  Romero  produced  to  me  the  Mexican  laws,  article  186,  whereby 
jurisdiction  ia  assumed  by  Jrexico  over  crimes  committed  against  Mexi- 
cans within  tho  Unite4l  States  or  any  other  foreign  country;  and  under 
this  he  niaintainetl  the  publication  of  a  libel  in  Texas  was  made  cogni- 
zable and  punishable  iu  Mexico.  And  thus  Mr.  Cutting  was  assumed 
to  be  properly  held. 

*' This  claim  of  jurisdiction  aud  lawful  control  by  Mexico  was  per- _ 
emptorily  and  positively  denied  by  me,  and  the  statement  euuncialed 
that  the  Uuited  States  would  not  assent  to  or  perniti  the  existence  of 
such  extraterritorial  force  to  be  given  to  Mexican  law,  nor  their  own 
jurisdiction  to  be  so  usurped,  or  their  own  local  justice  to  be  so  vicari- 
ously executed  by  aforeig:n  Government. 

*'  In  the  absence  of  any  treaty  of  amity  between  tho  United  States 
and  Mexico  providing  for  the  trial  of  the  citizens  of  the  two  countries 
respectively,  the  rules  of  international  law  would  forbid  the  ussumption 
of  such  power  by  Mexico  as  is  contained  iu  the  Penal  Code,  article  liUJf 
above  cited.  The  existence  of  such  power  was  and  is  denied  by  the 
United  States. 

**  Mr.  Romero  informed  nic  that  the  local  or  State  jurisdictiou  over 
Cutting's  case  did  not  allow  interference  by  the  National  Government 
of  Mexico  iu  the  matter,  and  that  it  was  this  conliict  that  had  induced 
delay  in  responding  to  tho  demand  of  this  Government  for  Mr.  Cut- 
ting's release. 

"  Mr.  Romero  finally  assured  mo  that  I  might  rely  confidently  upou 
Mr.  Cutting's  release  iu  a  very  short  time,  and  that  there  would  be  no 
doubt  about  the  compliance  of  his  Government  with  the  demand  mado 
through  yon. 

**  I  communicated  these  facts  to  you  in  order  to  give  you  a  full  com- 
prehension of  tho  case  as  it  appears  here,  and  the  disposition  <vf  tho 
Mexican  Government,  n*  Aerc  expressed. 

**  There  was  a  more  extended  conversation  on  my  part  with  Mr.  Ro- 
mero on  the  general  subject  of  tho  treatment  by  the  Mexican  authori- 
ties of  American  citizens,  and  cases  affecting  their  property  and  inter- 
ests. 

•*  I  stated  to  him  personally  and  at  some  length  tho  single  voice  that 
had  come  to  this  Department  from  Mr.  Foster,  Mr.  Morgan,  aud  your- 
self, iu  which  a  declaration  was  made  of  the  hopelessness  of  obtaining 
Justice  to  our  citizens  in  cases  where  they  had  been  wronged  by  tho 
officials  and  Government  of  Mexico. 
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"  I  also  callled  liis  attention  to  tbc  avowed  policy  and  action  of  Mr. 
Mariscal  of  compelling  all  claiuKS  wbcreiii  the  Goverument  of  Mexico 
was  sought  to  be  held  liable  for  tortious  proceedings  to  bo  tried  and  de- 
cided intribnnalsof  herown  creation  and  under  her  sole  control,  whose 
judgments,  he  claimed,  sbonUl  be  held  final  and  conclusive  against  citi- 
zens of  the  United  States. 

*'  As  this  pretension  of  exclusive  control  was  now  under  considera- 
tion and  the  subject  of  correspondence,  notably  in  the  case  of  the 
Rebecca,  I  stated  merely  that  the  United  States  did  not  accept  the 
judgments  of  Mesiean  tribunuls  in  oases  where  Mexico  was  a  party  to 
the  dispute  to  be  binding  upon  the  United  States. 

*'  1  pivssed,  however,  to  the  broader  view  of  the  necessity  of  adminis- 
tering international  laws  in  a  spirit  of  amity,  comity,  and  justice;  that 
, these  were  the  wise  and  true  paths  of  peaceful  government,  and  that 
the  alternatives  of  reprisal  and  force  were  the  last  and  most  nnsatiS' 
factory  resorts. 

"Mr.  Romero  is  too  well  convinced  to  make  my  renewed  avowal 
necessary  that  nothing  inconsistent  with  the  self-respect,  honor,  and 
prosperity  of  Mexico  is  desired  or  intended  by  the  United  States,  and 
that  it  was  in  the  interest  of  Mexico  even  morethun  of  the  United  States 
that  no  friction  or  exasperation  Rhoiild  be  permitted  in  the  intercourse 
of  the  twoGovemraents  and  of  their  inhabitants ;  that  to  avoid  all  such 
irritation  or  the  slrainiug  of  our  friendly  relations  it  is  essential  that  a 
spirit  and  readiness  to  redress  wrongs  and  enforce  equitable  settle- 
ments of  matters  of  difference  should  be  constantly  and  practically 
manifested. 

"I  am  persuaded  of  the  good  intent  of  Jtlr.  Komero  towards  this 
Government,  and  believe  him  also  to  be  iiatriotically  faithful  to  his  own. 
From  him  1  have  assurances  that  a  desire  to  respond  in  a  friendly  and 
conciliatory  spirit  influences  the  present  Mexican  administration. 

"And  if  this  be  the  true  state  of  affairs,  it  can  be  readily  demonsti-ated, , 
and  all  questions  of  eoutlicting  interests  and  opinions  now  nn«ler  con- 
sideration diplomatically  between  the  two  Governments  can  withoat 
difficulty  be  equitably,  honorably,  and  satisfactorily  adjusted." 

Same  to  name,  Jnly  27,  1886;  ibid.  See  infra,  5  230.  On  the  snbject  of  nou- 
Jurisdiction  of  crimes  commit  t<nl  by  forcignem  al>roa<l,  nco  Dana's  Wbeaton, 
$  115. 

"In  my  No.  224,  of  the  23d  instant,  I  stated  that,  in  the  opinion  of  ^ 
this  Department,  tbe  documents  forwarded  by  you  in  respect  of  Messrs. 
Gaskill  and  Ward  were  such  as  to  give  the  Department  no  gronnd  to  | 
take,  l»y  way  of  diplomatic  intervention,  exception  to  the  decision  of  the 
Mexican  tribunal  that  the  evidence  adduced  against  them  was  snflfieient  i 
to  hold  them  for  trial.    This  instruction  was  forwarded  to  yoa  on  th*j 
24th  instant.    Since  then  I  have  had  brought  to  my  attention  a  letter] 
received  from  the  lion,  Milo  White,  a  member  of  Congress  from  Minne- 
Rota,  dated  the  23il  instant,  inclosing  a  statement  from  Messrs.  Gaskill  | 
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uud  Ward,  giving  tlie  ease  a  new  aspect.  It  is  tliereiu  alleged  Ibat  in- 
stead of  Mr.  Gaskill  being  in  hostile  relations  with  Mr.  Haiisoii,  Mr. 
Gaekill  vra«,  by  a  will  unrevoked  at  Mr.  EansouV  deatli,  Mr.  Ilanson'ts 
executor ;  that  be  (Mr.  Gaskill),  being  a  resident  of  Cainpo,  Cal.,  having 
been  postmaster  there  for  twelve  years  and  justice  of  the  peace  for  ten 
years,  was  selected  by  Mr.  Ilaiison  to  take  cliargeof  his  general  buyiuess 
interest,  which  Mi'.  Hanson  was  unwilling  to  put  under  Mexican  super- 
vision ;  that  Messrs.  Gaskill  and  Ward  have  now  been  kept  in  prison 
for  eleven  months,  without  information  of  the  evidence  against  them, 
and  that  they  have  been  approached  since  their  imprisonment  by  Mex- 
ican officials  with  offers  from  which  it  is  to  bo  inferred  that  the  object 
of  the  proaecutiou  is  to  obtain  possession  of  Mr.  Hanson's  estate. 

"  Uuder  these  circumstances,  I  instruct  you  to  call  upon  the  Mexieau 
Government  to  direct  that  the  prosecution  against  Messrs.  Gaskill  and 
Ward  be  brought  at  once  to  trial,  and  that  the  proceedings  should  be 
conducted  in  such  a  way  as  to  give  the  accused  in  advance  a  statement 
of  the  witnesses  to  l»o  produced  against  them  and  the  opportunity  of 
crossexamiuing  these  witnesses  face  to  face  on  trial,  and  of  producing 
witnesses  on  their  behalf  in  defense.  It  will  be  proper  also  to  state 
that  the  trial  will  bo  watched  by  this  Government  with  interest  and 
close  attention,  so  that  the  Department  will  be  informed  if  there  is  any 
action  taken  on  such  trial  at  variance  with  the  rules  of  justice  acknowl- 
edged in  common  by  Mexico  and  ourselves." 

Mr.  B.iyard,  Sec.  of  State,  to  Mr.  Jackson,  July  26, 1866.    M8S.  Iu«t.,  Mex. 

"When  the  diplomatic  agent  is  satisfied  that  an  applicant  for  pro- 
tection has  a  right  to  his  intervention,  he.  should  interest  himself  in  his 
behalf,  examining  carefully  into  hts  grievances.  If  he  finds  that  the 
complaints  are  well  founded,  he  should  interpose  firmly,  but  with  cour- 
tesy and  moderation  in  his  behalf." 

Printed  Ters.  Inst.  Dip.  Agents,  1885. 

"Abuses  which  have  heretofore  occurred  in  granting  protection  from 
the  local  authority  in  eastern  countries,  and  especially  in  the  Turkish 
dominions,  to  persons  w^ho,  in  the  opinion  of  this  Department,  had  no 
claim  thereto,  render  it  advisable  that  the  legations  and  coiisnlates  there 
should  once  in  six  mouths  report  the  number,  names,  and  occupations 
of  the  persons  to  whom  during  the  six  months  i>receding,  sueli  i>rotec- 
tion  may  have  been  given,  or  by  whom  it  may  have  been  claimed.  Such 
report  will  in  future  be  expected  to  bo  made  at  the  beginning  of  every 
January  and  July.  It  is  believed  that  sound  poliey  dictates  the  utmost 
scrutiny  and  caution  in  extending  ilic  protection  of  this  Governuuuit 
to  any  persons  abroad  not  citizens  of  the  United  States.  This  pulley, 
scrnpulously  adhered  to  is  apt  to  afford  more  efficient  protection  to 
those  to  whom  it  is  really  due.  Such  protection  should  in  no  event  be 
given  to  aliens  not  actually  iu  discharge  of  official  duty  under  the  di- 
rection of  the  respective  diplomatic  agents  and  consular  ofBcers  or  em- 
ployed in  their  domestic  service,  or  when  it  will  operate  to  screen  the 
holder  from  prosecution  for  otienses  against  the  laws  of  the  country,  or 
when  reasonable  ground  exists  for  objection  by  the  Government.  No 
iustniment  in  the  nature  of  a  passjjort  should  be  issued  to  aliens  thos 
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protA!cte»l;  it  will  be  suflicieut  to  grant,  when  iieccinsarv,  a  certilicatw 
setting  forth  tbeir  relation  awl  duties  in  connection  witb  I  be  legation  or 
consulate." 

Ibid. 

An  to  rijjht  or  afcjlam  eeo  tupra,  $  Wl. 

A  correspoudcnco  with  Great  Britain  eoucerniug:  the  arrest  and  im- 
prisonment of  American  citizens  in  Ireland,  in  1848,  will  be  found  in 
Brit,  and  For.  irlt.  Pap.  for  lS5f>-^o7,  vol.  47,  lL'2li. 

As,  to  arrest  of  natural iztnl  citi/etis  of  the  United  States  in  Grcjitlliitaiu  and  Ire- 
land, see  report  of  Aetiug  iSec.  of  State,  F,  W.  Seward,  Miir.  14,  1S4J8,  Semite 
Kx.  Doc.  4'i,  40lh  Coug.,  2d  8e*8.  ;  House  Ex.  Doe.  10,  •lOtb  Cong,,  lataess. ; 
House  Ei.  Doc.  5(5,  40tli  Coug.,  3d  sesB.;  Senate  Mis,  Doc.  141,  4l8t  CoDg., 
Sduess. ;  House  Ex.  Doc.  170,  4l8t  Cong.,  2d  uess.;  HonBe  Hep.  342,  43d 
Cong.,  Istsess. ;  Brit,  nnd  For.  St.  Pap.,  18tl7-'68,  vol.  58;  ieC9-'70,  vol.  60. 

Tho  followiug  document  may  be  referred  to  in  the  «amc  relation: 

McSvveeny,  Daniel,  impriBonuient  in   Ireland.     Pre»ideMt'ti  meaaage^  Mar.  SO, 

1882,  Senate  Ex.  Doc.  139,  47tU  Cong.,  lat  seaa. 
McSweeny,  DatiieJ,  resolntiou  of  Senator  Voorliees  censoring  State  Department 

for  its  condnct  in  connection  with,  Apr.  3,  1882,  Senate  Mis.  Doo.  75,47t)i 

Cong. ,  1st  scSH. 
O'Dounell,  Patriels,  trial  audexeculion  of,  bj  Brlliab  Ooverliujent.     Letturfrom 

tb.^  .Secretary  of  State,  Jan.  8,  1884;  House  Ex.  Doe.:i3,  48tb  Cong.,  IstscsR. 

'*  Another  privilege  of  a  citizen  of  the  United  States  is  to  demaod  the 
care  and  protection  of  the  Federal  Government  over  his  life,  liljerty, 
niid  property  when  on  the  high  seas  or  within  the  jurisdiction  of  a  for- 
eign flovernment.  Of  this  there  can  In.'  no  doubt,  nor  that  the  right 
depends  upon  his  character  as  a  citizen  of  the  United  8tate8.  The  right 
to  peaceably  a.ssemble  and  petition  for  redress  of  grievances,  the  privi- 
lege of  the  writ  of  habeas  corptio,  are  right«  of  the  citizen  guaranteeil 
by  the  Fedend  Constitution.  The  right  to  use  the  navigable  waters  of 
the  United  States^  however  they  may  penetrate  the  territory  of  the  BeV' 
cral  Statesj  all  riglits  secured  to  our  citizens  by  treaties  with  foreign 
nations,  are  dei»endent  upon  citizenship  of  the  United  States  and  not 
citizenship  of  u  State.  One  of  these  privileges  is  conferred  by  the  very 
article  under  consideration.  It  is  that  a  citizen  of  the  United  States 
can,  of  his  own  volition,  bcccnne  a  citizen  of  any  State  of  the  Union,  by 
a  bona  Jidc  residence  therein,  with  the  same  rights  us  other  citizens  of 
that  State.  To  these  may  be  added  the  rights  secured  by  the  thirteenth 
nnd  fifteenth  articles  of  amendment,  and  by  the  other  clause  of  the 
fourteenth,  r.cxt  to  be  considered.'' 

Miller,  J.;  Slaaghtcr-House  canc.M,  i(>  Wall.,  70,  8i). 

Uitizens  are  members  of  the  political  community  to  which  they  be- 
long. They  are  the  people  who  compose  the  community,  and  wlu>,  in 
their  associated  capacity,  have  eslalilished  or  snbudtted  themselves  to 
the  domiuioQ  of  a  Government  for  tlie  promotion  of  their  general  wel- 
fare and  the  protection  of  their  individual  ns  well  as  their  coUectivu 
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tigUte.    The  duty  of  a  Govemtuent  to  afford  protection  is  limited  al- 
ways by  the  power  it  posseBses  for  tbat  purpose. 
IT.  8.  f.  Cniikahank,  92  U.  S.,  542. 

A  DfttioQ  ought  not  to  interfere  in  the  causes  of  its  citizens  brought 
before  foreigu  tribunals,  except  in  a  case  of  refusal  of  justice  or  of  pal- 
jyable  injustice. 

1  Op.,  53,  Urudford,  1T94. 

When  a  suitor  appliea  to  a  foreign  tribunal  for  justice,  bo  must  sub- 
mit to  the  mlc  by  which  that  tribunal  is  governed. 

Jbid. 

lu  regard  to  thw  protcutiou  of  our  citizens  at  bouic  and  abroad,  the 
laws  of  the  United  States  make  no  distinction  between  native  and  nat- 
uralized citizens. 

9  Op.,  35G,  Black,  ISiW. 

The  doctrine  that  a  naturalized  citizen  ought  to  be  protected  everj-- 
whcre,  except  in  the  country  of  his  birth,  bat  that  hia  naturalization 
may  be  disregarded  Ibere,  has  no  foundation,  t'xifcpt  the  untenable 
dogma  which  deuies  the  right  of  expatriation  without  tlie  consent  of 
his  native  country.  lie  nmy  be  arrested  for  a  debt  or  a  crime,  bnt  he 
cannot  rightfully  be  punished  for  the  nonperformance  of  a  duty  sup- 
I>08ed  to  grow  out  of  his  abjured  allegiance.  A  sovereign  cannot  excuse 
a  violation  of  public  law  by  a  provision  in  his  owu  municipal  code.  A 
foreign  Government  cannot  excuse  the  arrest  of  a  naturalized  citizen  of 
the  United  States  on  the  ground  (hat  he  emigrated  contrary  to  its  laws. 
Ibid. 

If  a  citizen  of  the  United  States,  whether  native-born  or  naturalized, 
commit  a  criiao  in  Great  Britain,  his  citizenship  will  not  protect  liim 
from  the  i>enalty  of  his  crime  j  nor  can  he  comphdu  that  he  i.s  not  ac- 
corded a  right  which  wouhl  be  granted  to  a  British  subject  on  trial  for 
crime  in  the  United  Slates. 
12  Op.,  319,  Stanbory,  1867. 

(S)  RlOnr  MA.T  BB  rOJIFKlTKD  BY  ADAXDONMKKT  Of  CITIZRMSIUF. 

§  190. 

See  on  this  topic  aupra,  $  176. 

The  British  Government  acquiesced  in  the  execution  of  Arbnthnot  and 
Ambrister  by  General  Jackson  in  Florida  in  181S,  on  the  ground  that 
by  going  to  Florida  and  eutering  into  the  service  of  parties  engaged  in 
attacks  on  a  friendly  power,  they  had  forfeited  the  right  to  claim  the 
protection  of  tlie  British  Govornmont. 

See  3  ScUoulor's  Hist.  U.  S.,  'iff. 

As  to  Arbnthnot  antt  Ambrlstwr,  Boe  folly,  iii/ra,  $$  21C,  243,  34Sfl. 
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A  citizen  of  tbo  United  States  cugaged,  wiien  in  a  foreign  country,  in 
attacks  on  the  Government  of  eucb  country  has  forfeited  his  claim  to  tho 
protection  of  bis  own  GoTerument. 

Mr.  Webster,  Sec.  of  gtate,  to  Mr.  Peyloo,  Jan.  C,  1842.    MS8.  Doiu.  Lot, 

"  You  inform  us  that  many  American  citizens  have  gone  to  settle  on 
the  (Sandwich)  islands  j  if  so  they  have  ceased  to  be  American  citizens. 
The  Governraent  of  the  United  States  must,  of  course,  feel  an  interest 
in  tbem  not  extended  to  foreigners,  but  by  the  law  of  nations  they  have 
110  right  further  to  demand  the  protection  of  this  Goveniment.  What- 
ever aid  or  protection  might  under  any  circumstance  be  given  tbem, 
must  be  given,  not  as  a  matter  of  right  on  their  part,  but  in  consistency 
with  the  general  policy  and  duty  of  the  Government  in  its  relations  with 
friendly  powers. 

"  You  will  therefore  not  encourage  in  them,  noriudeeil  in  any  others, 
any  idea  or  expectation  that  the  islands  will  become  annexed  to  tho 
United  States.  All  this,  I  repeat,  will  be  judged  of  hereafter  as  cir- 
cumstances and  events  may  require  by  tho  Government  at  Washing- 
loo." 

Mr.  Webster.  Sec.  of  Stato,  to  Mr.  Sovorauce,  July  14,  1851.  M8S.  Inat., 
Hawaii. 

A  party  who  took  out  in  Cuba  "letters  of  domiciliation,  in  order  to] 
enable  him  to  transact  business,  such  as  a  Spanish  subject  or  a  domi* 
ciliated  foreigner  can  alone  transact,  and  actually  swore  allegiance  to  the 
Spanish  Crown,"  is  precluded  from  calling  on  this  Government  for  aid 
in  a  claim  against  Spain.  | 

Eeport  to  Presideut  by  Mr.  Wel)8t«r,  Soc,  of  State,  Dec.  23, 1851 ;  6  WeUter'a 
Works,  523.524.  (Tbrasber'a  case.  (See  in/nr,  fr$  203,229,249.257.)  This 
report  ia  not  oa  record  ia  the  Department  of  State.) 

See  dispatch  of  Mr.O^en,  consul,  &c.,to  Mr.  Webster,  Sec.  of  State,  Dec.  2J 
1851 ;  House  Ex.  Doc.  14,32(1  Cong.,  Ist  aeaa. 

"  It  is  undoubtedly  true  that  an  American  citizen  who  goes  into  aj 
foreign  country,  although  he  owes  local  and  temporary  allegiance  to  that 
fountry,  is  yet,  if  he  performs  no  other  act  changing  his  condition,  en- 
titled to  the  protection  of  his  own  Government;  and  if,  without  the  vi- 
olation of  any  municipal  law,  lie  should  be  treated  unjustly,  he  would 
have  a  right  to  claim  that  protection;  and  the  interposition  of  the 
American  Government  in  his  favor  would  be  considered  as  a  justifiable  j 
interposition.    But  his  situation  is  completely  changed  when,  by  h'ml 
own  act,  he  li.is  made  himself  the  subject  of  a  foreign  power.    And  a] 
l>er8on  found  residing  in  a  foreign  country  is  presumed  to  be  (lieie  rTnimoJ 
manendi^  or  with  the  purpose  of  remaining,  and  to  relieve  himself  of  thai 
character  which  this  presumption  fixes  upon  him  he  must  show  thathiai 
residence  was  only  teiitporary,  and  accompanied  all  the  while  with  »| 
hxed  and  ilefinite  inteutiou  of  returning.    1  f  in  that  country  he  engage 
in  trade*  and  business  he  is  considered  by  tho  law  of  nations  tis  a  i 
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chant  of  tbat  couutry ;  uor  ia  the  presumption  robutt«d  by  the  residence 
of  his  wife  and  family  in  the  country  from  which  he  came.  This  is  the 
doctrine  as  laid  down  by  the  United  States  courts.  And  it  has  been 
decided  that  a  Spanish  mercliant  who  came  to  the  United  States  and 
continued  to  resiile  here  and  carry  on  trade  after  the  breaking:  out  of 
war  between  Spain  and  Great  Britain,  is  to  bo  considered  an  American 
merchant^  althongh  the  trade  could  bo  lawfully  carried  on  by  a  Spanish 
subject  only.'' 

Ibid. 

Spo,  further,  for  Mr.  Wobster'a  report  in  Tlirasher'a  caw,  infra,  $$  108,  203,  229, 
230,  244,  3o7.     Sco  tupra,  $  17U. 

"  Mr.  Webster,  Secretary  of  State,  refused  to  (x)n8id6r  as  entitled  to 
the  protection  of  the  United  States  a  native-born  citizen,  who,  after 
having  taken  out  letters  of  domiciliation  to  enable  him  to  transact  busi- 
ness in  Cuba  as  a  Si)anisU  subject  or  domiciled  foreif^ner,  was  charged 
with  being  implicated  in  the  Lopez  expedition  of  1850.  In  answer  to  a 
resohition  of  the  House  of  Representatives  he  said,  December,  1850:  *  No 
man  can  carry  the  legis  of  his  national  American  liberty  into  a  foreign 
country  and  expect  to  hold  it  up  for  hisexemption  from  the  dominion  and 
authority  of  the  laws  and  sovereign  power  of  tbat  couutry  unless  be  be 
authorized  so  to  do  by  the  virtue  of  treaty  stipulations.'  Thrasher's 
case,  Cong.  Doc,  32d  Cong.,  Ist  sess.,  House  Ex.  Doc.  10." 

Lawrence's  Wbeaton  (ed.  1863),  176;  3  Lawrence  com.  sur  droit  iut.  138. 
Aa  to  Thrasher's  caae,  see  further  Senate  Ex.  Doc.  5, 32<1  Cong.,  Ist  boss.  ;  Hoase 
Ex.  Doc.  10,  14.  32d  Cong.,  Ist  bcm.     Tnfra  ^  20:1, 220, 257. 

Persons  voluntarily  emigrating  from  the  United  States  to  take  up  a 
permanent  abode  in  a  foreign  land,  '*  cease  to  be  citizens  of  the  United 
States,  and  can  have  after  such  a  change  of  allegiance  no  claims  to  pro- 
tection as  such  citizens  from  our  Government." 

Mr.  :Marcy,  See.  of  State,  to  Mr.  Kinney,  Feb.  4,  1855.    M8S.  Doni.  L(«t. 

"Though  there  is  no  law  forbidding  a  citizen  of  this  country  who 
goes  abroad  with  an  intention  tb  settle,  to  resume  liis  rights  as  a  citi- 
zen on  his  return,  how  long  soever  he  may  have  been  absent,  while  he  is 
under  the  jurisdiction  of  the  foreign  (iovernment,  for  the  purpose  of 
carrying  on  business,  and  especially  as  in  this  case,  for  engaging  in  min- 
ing operations,  ho  must  be  presumed  to  have  been  satisfied  with  the 
ability  and  disposition  of  such  Government  to  protect  his  property  and 
bis  person. 

"  It  is  essential  to  the  independence  of  nations,  and  to  the  public 
peace,  that  there  shonld  be  some  limit  to  the  right  and  duty  of  a  Gov- 
ernment to  interfere  in  behalf  of  persons  born  or  naturalized  within  its 
jurisdiction,  who,  on  proceeding  to  a  foreign  couutry,  and  being  domi- 
ciliated there,  may  receive  injuries  from  the  authorities  thereof.  By  the 
general  law,  as  well  as  by  the  decisions  of  the  most  enlightened  judges 
both  in  England  and  in  this  country,  a  neutral  engaged  in  business  in  an 
enemy's  country  during  war,  is  regarded  as  a  citizen  or  subject  of  that 
<jouutry,  and  his  property,  captured  on  the  high  seas,  is  liable  to  con- 
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demnatiou  as  lawful  prize.  No  sufficieut  reasou  Is  perceived  why  thi 
same  rule  should  not  hold  good  in  time  of  peace,  also,  as  to  the  prot€Q 
tion  due  to  the  property  and  persons  of  citizens  or  snbjects  of  a  count 
domiciled  abroad." 

Mr.  Murcy,  Stc.  of  Stalo,  to  Mr.  Cluy,  Muy  24.  1805.    MSS.  lust.,  Peru. 

*' Citizens  of  the  United  States,  who,  retaining  their  domiciles  in  thfi 
United  States,  are  temporarily  traveling  or  sojourning  in  New  Grauadii^l 
are  to  be  regarded  as  entitled  to  the  protection  of  their  own  Govern*] 
ment  against  any  impositions  of  the  Government  there  for  its  suii- 
port  and  maintenance.  But  citizens  of  the  United  States,  no  matte 
how  they  acquired  that  title,  who  have  gone  to  ^ew  Granada,  become 
domiciliated  there,  and  are  pur^suiug  business  or  otherwise  living  tbereJ 
without  definite  and  manifest  intentions  of  returning  to  this  countiyij 
are  subject  to  all  the  laws  of  New  Granada  afl'ecting  property  or  ma 
terial  rights  exactly  the  same  as  the  citizens  of  New  Granada.*^ 

Mr.  Seword,  Sec.  of  State,  to  Mr.  fiurtoD,  Jan.  16,  \&&i.    MSS.  Inst.,  Colomliitt. 

"This  Government  owes  to  no  citizen  who  has  voluntarily  witlulrowri 
his  person  and  property  from  the  country,  any  obligation  to  lend  hiin 
its  political  powers  to  influence  in  his  favor  the  adjudication  of  the  courts 
of  justice  of  the  country  in  which  he  proposes  to  reside,  in  the  trial  i 
questions  arising  upon  contracts  made  under  the  laws  of  that  country,'^ 

S.nnjo  to  wiino,  Jan.  30,  1803?  ibid. 

Citizen*  of  the  United  States  who  were  concerned  in  the  insurrec-j 
tion  of  1860  against  the  United  States,  and  who,  after  its  close,  decline 
to  return  to  their  allegiance,  and  go  into  the  service  of  a  foreign  country  J 
are  not  entitled  to  the  iuterposition  of  the  Governineut  of  the  Unite*] 
States  for  redress  for  injuries  inflicted  on  them  in  such  foreign  coantry^ 
Mr.  Sewiinl,  Sec.  of  State,  to  Mr.  Sullivan,  Feb.  4,  1860.    MSS.  Inst.,  Coloml 

Whether  a  citizen  of  the  United  States,  who  is  an  absentee  in  a  for 
eign  laud  has  paid  his  iDternal-revenne  tax  in  the  United  8tatcj$,  is 
matter  to  be  considered  in  determining  the  question  whether  such  citizen 
can  avail  himself  of  the  protection  of  the  United  States  against  thi 
country  of  his  aboile. 

Ur.  Fiali,  Sec.  of  State,  to  Mr.  Brauno,  Deo.  7,  1670 ;  MSS.  Dom.  Lot.    Mr.  Ft* 
to  Mr.  Overmann,  Jan.  13,  1&:1 ;  ibid.    See  also  Mr.  Fish  to  Mr.  Wilwn,^ 
Dec.  5,  1870;  Mr.  Fish  to  Mr.  Alien,  Jan.  IH,  lh71;  ihid. 

"An  application  has  been  made  to  this  Department,  in  a  letter  dalet 
tho  1st  ultimo,  and  signed  Mathieu  Orlich,  for  a  passport.     •     • 

"  The  applicant  states,  as.vou  will  observe,  that  he  obtained  a  pa«spor 
from  this  Department  io  1853  or  1854;  but  upon  examination  of  lh< 
Dei>artrneiJt  records,  this  statement  appears  to  \w  iua- 
Orlich  is  entitled  to  a  passport,  an  :ip])Iic.ition  to  you  v 
fittfRcient  to  secure  one.  •  •  • 
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'*  In  judgiug  Mr.  Orlich's  claim  to  protection  as  aa  American  citizeu, 
yon  have  the  principle  laid  down  in  the  circular  from  this  Department 
issued  October  14,  1SC9,  to  guide  you.  Without  determining  that  the 
coutiuued  residence  in  Turkey  of  an  Iluugarian  or  Austrian  who  may 
have  been  naturalized  as  an  American  citizen  is  necessarily  to  be 
regarded  in  the  same  light  as  the  circular  indicates  with  respect  to  a 
naturalized  citizen  returning  to  the  counUy  of  his  nativity,  it  may  well 
be  that  the  same  principle  applies.  The  fact  of  the  person  having  been 
boru  iu  a  coutigoous  jurisdiction  assimilates  his  case  very  closely  to  the 
case  contemplated  by  the  circular,  which  was  intended  only  to  indicate 
the  genenU  principle  and  theory  by  which  the  agents  of  the  Govern- 
ment ill  foreign  countries  are  to  bo  governed  in  deciding  the  questions 
which  come  before  them. 

"Among  the  tests  which  may  bo  applied  to  determine  the  intent  of  a 
naturalized  person  who  resides  continuously  abroad^  the  fact  of  pay- 
ment by  such  person  of  the  income  and  excise  taxes  wliich  have  been 
imposed  by  law  (since  ISGl)  upon  American  citizens  will  bo  an  impor- 
taut  aiil.  Inquiry  should  bo  made  when,  and  iu  what  assessment  district, 
the  returns  required  by  the  internal-revenuo  laws  have  been  made; 
whore  and  to  whom  the  taxes  have  been  paid.  The  omission  to  have 
ruade  the  returns,  or  to  have  paid  any  tax,  would  necessarily  cast  grave 
suspicion  upon  the  claim  of  the  party  applying  for  the  i»rotection  of  a 
Government  from  whoso  support  he  has  withheld  the  contributions 
required  of  all  its  citizens,  whether  resident  at  home  or  abroad  ;  an<l  if 
such  omission  has  been  long  continued,  it  will,  as  a  general  rule,  justify 
the  refusal  of  a  recognition  of  the  claim  to  protection." 

Mr.  Fish,  Sec.  of  Stoto.to  Mr.  MacVcagh.  Dec.  13, 1870.  MSS.  lust.,  Turkey  ; 
For.  Eol.,  1871. 

"  Citizenship  involves  duties  and  obligations,  as  well  as  rights.  The 
correlative  right  of  protection  by  the  Government  may  be  waived  or  lost 
by  long-continued  avoidance  and  silent  withdrawal  from  the  perform- 
ance of  the  duties  of  citizenship  as  well  as  by  open  renunciation." 

Mr.Flsb,  See,  of  fitote,  to  Mr.  NUcs,  Oct.  30,  1871.  M8S.  Dora.  Let.  To  eutno 
effect  Bco  Mr.  Fish  to  Mr,  Colfnx,  Mar.  12,  1372;  ibid.  Mr.  Fish  to  Mr. 
nowftrd,  Apr. 23,  1872;  ibid.    Sm,  nioro  fully,  »upra,^  176. 

"A  citizen  of  tho  United  States  who  voluntarily  enlists  in  a  foreign 
army  has  no  claim  on  this  Government  to  intervene  to  procure  his  dis- 
charge." 

Mr.  Fisli,  Soc.  of  Stftto,  to  Mr.  DliisB,  Nov.  4,  187>.j.    M5S.  lust.,  Mex. 

A  citizen  of  the  United  States  may  forfeit  the  protection  of  its  Gov- 
ernment abroad  by  making  his  permanent  residence  abroad  and  evad- 
ing performance  of  the  <luties  of  citizenship. 

Mr,  Fiah,  8eo.  of  8tnl<',  to   Mr.  Dcnnlaloy,  Apr.   2S,   X873.    MSS.  Inst,  Ba*b, 
Fowen. 
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denination  as  lawful  prize.  No  sufficient  reason  is  perceived  wby  the 
same  rule  shouki  not  hold  good  in  time  of  peace,  also,  as  to  the  protec- 
tion due  to  the  property  and  persona  of  citizens  or  subjects  of  a  country 
domiciled  abroad."  h 

Mr.  Marcy,  Soc.  of  State,  to  Mr.  Clay,  May  24,  18D&.    MS8.  Inst.,  Porn,  ™ 

"Citizens  of  the  United  States,  who,  rotainiug  their  domiciles  in  the 
United  States,  are  temporarily  traveling  or  sojourning  in  New  Granada, 
are  to  bo  regarded  as  entitled  to  the  protection  of  their  own  Govern- 
ment against  any  impositions  of  the  Government  there  for  its  suii- 
port  and  maintenance.  But  citizens  of  the  United  States,  no  matter 
liow  tliey  acquired  that  title,  who  have  gone  to  New  Granada,  become 
domiciliated  there,  and  are  pursuing  business  or  otherwise  living  there, 
wilhcfut  definito  aud  manifest  intentions  of  returning  to  this  country, 
are  subject  to  all  the  laws  of  New  Granada  affecting  property  or  ma- ^ 
terial  rights  exactly  the  same  as  the  citizens  of  New  Granada."  fl 

Mr.  Sewnnl,  Sec.  of  State,  to  Mr.  Biirtoo,  Jan.  IG,  18GV.    MSS-Inst.,  Colombia. 

*'This  Government  owes  to  no  citizen  who  has  voluntarily  withdrawn 
his  person  and  i)roperty  from  the  conntry,  any  obligation  to  lend  him 
its  political  powers  to  influence  in  his  favor  the  adjudication  of  the  courts 
etf  justice  of  the  country  in  which  he  proposes  to  reside,  in  the  trial  of 
questions  arising  upon  contracts  made  nnder  the  laws  of  that  country.** 

Same  to  <«imi',  Jan.  30,  1803 ;  ibid. 


Citizeniiof  the  United  States  who  were  concerned  in  the  insurrec- 
tion of  18C0  against  the  United  States,  and  who,  after  its  close,  decline 
to  return  to  their  allegiance,  and  go  into  the  service  of  a  foreign  country, 
are  not  entitled  to  the  interposition  of  the  Government  of  the  United 
States  for  redress  for  injuries  inflicted  on  them  in  such  foreign  country. 
Mr.  Sowaxd,  Sec.  of  State,  to  Mr.  Sullivan,  Feb.  i,  1869.    M8S.  Inst.,  Colombia. 


I 


Whether  a  citizen  of  the  United  States,  who  is  an  absentee  in  a  for* 
eign  laud  has  paid  his  internal  revenue  tax  in  the  United  States,  is  a 
matter  to  be  considered  in  determining  the  question  whether  such  citizen 
can  avail  himself  of  the  protection  of  the  United  States  against  the 
country  of  his  abode. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Braiino,  Dec.  7,  1670  ;  MSS.  Doiu.  Let.    Mr. 
to  Mr.  Oreriuann,  Jan.  13,  1&71;  ibid.    See  aleo  Mr.  Fish  to  Mr.  WUi 
Doc.  5,  1870;  Mr.  Fish  to  Mr.  Allen.  Jan.  18,  lOTl;  Hid. 


thfi^ 
FiA&l 


"An  apidjcation  h;i8  been  madt>  to  this  Bepartmenty  in  a  letter  dated 
the  Ist  nUimo,  and  signed  Mathien  Orlicli,  for  a  passport.    •     •     •        _ 

"  The  applicant  states,  as  you  will  observe,  that  he  obtained  a  passport^ 
from  this  Department  in  1833  orlSo4f  but  upon  exaniiuation  of  the 
Department  records,  this  statement  appears  to  be  inaccurate.     If  Mr^j 
Orlich  is  entitled  to  a  pas.sport,  an  application  to  you  wonhl  have  been 
sufficient  to  secure  one.     •     •    • 
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''In  juUgiijg  Mr.  Oiiich's  claim  to  protection  as  au  Americau  citizen, 
yon  bave  the  principle  laid  down  in  the  circular  from  Ibis  Department 
issued  O(!tober  14,  ISCO,  to  gnide  you.  Without  determiuiog  that  the 
B  continued  resideuce  in  Turkey  of  an  Ilun^ariiiu  or  Austrian  who  may 
™  liavo  been  naturalized  as  an  American  citizen  is  necessarily  to  be 
regarded  in  tlie  same  light  as  the  circular  indicates  witb  resi>ect  to  a 
naturalized  citizen  returning  to  the  country  of  bis  nativity,  it  may  well 

■  be  that  the  same  principle  applies.  The  fact  of  the  person  having  been 
born  in  a  contiguous  jurisdiction  assimilates  bis  ease  very  closely  to  the 
case  contemplated  by  the  circular,  which  was  intended  only  to  indicate 
the  general  principle  and  theory  by  wbicli  tho  agents  of  tbo  Govern- 
ment in  foreign  countries  are  to  bo  governed  in  deciding  the  questions 
which  come  before  them. 

"Among  the  tests  which  may  bo  applied  to  determine  tho  intent  of  a 
naturalized  porsou  who  resides  continuously  abroad,  tho  fact  of  pay- 
ment by  such  person  of  tho  income  and  excise  taxes  which  have  been 
imposed  by  law  (since  ISGl)  upon  American  citizens  will  be  au  impor- 
tant aid.  Inquiiy  should  be  made  when,  and  i n  what  assessment  district, 
the  returns  required  by  the  internal-revenue  laws  have  been  made; 
where  and  to  whom  (he  taxes  have  been  paid.  The  omission  to  have 
made  tlie  returns,  or  to  have  paid  any  tax,  would  necessarily  cast  grave 

•  suspicion  upon  tlio  claim  of  tho  party  applying  for  the  protection  of  a 
Government  from  whose  support  he  has  withheld  the  contribntionH 
required  of  all  its  eitizeirs,  whether  resident  at  home  or  abroad  ;  and  if 
such  omission  has  been  long  continued,  it  will,  as  a  general  rule,  justify 
the  refusal  of  a  recognition  of  the  claim  to  pmtection." 

tj  Mr.  Fish,  Sue.  of  State,  to  Mr.  MacVcngh,  Dec.  13,  ltf70.     MSS.  IntiU,  Turkey  ; 


Mr.  Fish,  Sue.  of  State,  to  Mr.  MacVcngh,  Dec.  13,  ltf70. 
For.  Eol.,  1871. 


" Citizenahip  involves  duties  and  obligations,  as  well  as  rights.    The 
[correlative  right  of  protection  by  the  Government  may  be  waived  or  lost 
by  long-cotitiuued  avoidance  and  silent  withdrawal  from  the  perform- 
ance  of  the  duties  of  citizeuship  as  well  as  by  open  renunciation." 


Mr.FiHh,  Sec.  of  State,  to  Mr.  Nilci,  Oct.  30,  IWl.  MSS.  Dom.  Let.  To  sttuie 
effect  SCO  Mr.  Fish  to  Mr.  Colfnx,  Blar,  12,  1872;  ibid.  Mr.  FisU  to  Mr. 
Ilow.irtt,  A]iT.Q3,  1872;  ibid.    See,  luorw  fully,  titjfra,^  170. 


^f    **A  citizen  of  tho  United  States  who  voluntarily  enlists  in  a  foreign 
army  has  no  claim  on  this  Government  to  intervene  to  procure  his  dis- 

Iijharge," 
I  Mr.  Fiali,  Seo.  of  Stnto,  to  Mr.  BlifiB.  Nor,  4,  187^2.    MSS.  lust.,  Mex. 

A  citizen  of  tbo  Fnited  States  may  forfeit  the  protection  of  its  Gov- 
ernment abroad  by  making  bis  permanent  residence  abroad  nnd  evad- 
ing performance  of  the  duties  of  citizenship, 
^h  Mr.  Fish,  Seo.  <»f  Stnto,  to  Mr.  Beardsloy,  Apr.   23,    1873.    MSS.  Inst.,  Barb, 
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"  When  a  citizen  of  tlie  Uulted  States  goes  abroad  wilbout  any  inten- 
tion to  retarn,  lie  foii'eits,  with  the  abandonment  of  his  country,  all 
rights  to  the  protection  of  its  GorernmenL'* 

Mr.  Fuh,  Sec.  of  State,  to  Mr.  Hackctt,  Jnoc  13,  1873.    MSS.  Dom.  Let. 

"The  Court  of  Claims,  adopting  the  language  of  my  predecessor, 
Mr.  Seward,  has  decided  it  to  be  the  hiw  and  usage  of  nations  that  one 
who  takes  up  a  residence  iu  a  foreign  place  and  there  suffers  an  injury 
to  his  property  by  reason  of  belligerent  acts  committed  against  that 
place  by  another  foreign  nation,  must  abide  the  chances  of  the  country 
in  which  he  chooses  to  reside,  and  his  only  claim,  if  any,  is  against 
the  Government  of  that  countr>%  in  which  bis  own  sovereign  will  not 
interest  himself.  Such  has  been  the  doctrine  and  practice  of  the  United 
States  and  of  the  great  powers  of  Europe." 

Mr.  rish,  Sot-,  of  State,  to  Mr.  Siolwrt.  Apr.  IS,  187'k  MSS.  Dom.  Let. 

That  in  eacb  cases  reDnnciation  of  citizenship  may  be  inferred,  flee  Mr.  Fish, 
Soc.of  State,  to  Mr.  Davis,  Jan.  19,  1875.  MSS.  lust.,  Germ.  Mr.  Fish  to 
Mr.  Davis,  Jane  2,  1875;  Mr.  Finb  to  Mr.  Davis,  July  21,  1875;  Mr.  Blaiue 
to  Mr.  Everett,  Aug.  24.  1S81,  ibid.  Same  to  &ame,  Aug.  23,  1881 ;  Mr.  Fre- 
linguyscn  to  Mr.  Knsson,  Jan.  15,  1885;  ibid.    See  tvpra.  ^  17G. 

A  citizen  of  the  United  States  who  accepts  and  enters  on  an  intended 

I)ermanent  domicil  in  a  foreign  state  loses  the  right  to  claim  the  diplo- 
matic interposition  of  the  Government  of  the  United  States  against 
such  foreign  state. 

Mr.  EvartB,  Sec. of  State,  to  Mr.  Logau,  Mar.  9,  ISHl.    MSS.  Iu»t.,  Cent.  Am. 

"From  the  tenor  of  your  telegram  of  the  20th  instai.t  I  learn  tliatsix 
American  suspects  ore  still  detained  iu  prison.  Of  these  six  cases 
three,  viz,  0'3Iahoney,  McSwecncy,  and  McEnery,  had  been  previously 
made  known  to  the  DepLirtment.  The  cases  of  Shittery,  Brophj,  and 
Gannon  are  now  made  known  to  iis  for  the  first  time. 

"  It  appears  from  documents  on  file  in  this  Department  that  O'Ma- 
hoiiej'  in  18CG  made  application  in  Lonisiana  for  naturalization  under 
the  soldierfi'  act  (Ilev.  Stat.,  §  2HJU),  and  was  refused,  for  what  canso 
is  not  stated,  lie  then  returned  to  Ireland,  where  he  remained.  In 
October,  lS7r»,  he  went  into  business  as  a  keeper  of  a  public  house  and 
retailer  of  liquors,  at  a  place  called  Ballydeliub.  This  business  has 
been  carried  on  in  his  name  since  1875.  In  1H78  he  came  to  the  United 
States  of  America,  and  obtained  naturalization  here  in  February,  1880, 
without  stopping  his  business  in  Ballyilehob.  lie  llien  returned  to 
Ireland,  where  he  was  and  still  is  a  ratepayer,  taxpayer,  and  voter,  and 
offered  himself  as  a  candiilato  for  jjoor  law  guardian.  lie  was  elected, 
qualified,  and  entered  upon  tLe  discharge  of  the  duties  of  the  office, 
and  was  discharging  them  whun  arrested.  Ilis  imprisonment  under  bia 
prci»ent  arrest  dates  from  November  last. 

"On  this  statement  it  cannot  be  denied  that  O'Mahoney  i»  a  cItuBeii 
of  the  United  Statos.    The  assurance  wiJch  the  ordinary  procosae^  of 
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Daturalizatiou  give  to  tbc  Uuited  States  that  its  citizfuship  is  sought 
with  a  purpose  of  forming  part  of  its  popiihitian,nn<t  (•ontribnting  to  its 
"wcaUL  and  its  8treiij;!:tb,  is  waived  in  this  statute,  and  that  great  x^riv- 
llego  is  conferred  for  the  sole  coiisiderMtion  of  a  yearns  service  in  its 
military  forces.  And  allhon^di  that  alle^red  service  had  l)eeu  rendered 
fifteen  years  before  the  iiaturalizaliou,  and  although  the  person  seeking 
the  naturalization  bad  abandoned  the  conntry  and  was  in  business  in  n 
fort'ifjn  hmd.  and  holdinij:  ofRce  there  uitli  every  apparent  purpose  of 
reniuiniiiiJ  there  iicrraanenrlv,  the  Ian>jfuage  of  thr  act  seemed  tv  leave 
Ibe  court  no  discretion  to  refuse  the  decree  when  it  was  once  proved  that 
tlie  applicant  bad  enlisted  in  the  armies  of  the  Uniti'd  States,  that  l«e 
had  been  honorably  discbar;^'ed  therefrom,  and  that  lie  liad  resided  uioro 
than  one  year  in  the  United  States  previous  to  bis  application. 

"In  thia  statement  I  make  no  account  of  llie  fact  that  O'lMaboney 
Informed  the  consnl  at  Cork  that  his  allejred  service  was  in  the  Navy. 
If  his  statement  to  the  consul  was  coiTect,  bis  alleged  naturalization  was 
fraudulent  and  in  violation  of  law  under  the  settled  rnlinps  of  this  Gov- 
ernment. This  precise  point  has  been  decided  by  the  district  court  of 
the  United  States  for  the  district  of  Oregon,  {In  re  Bailey,  2  Sawyer, 
L*00.)     I  But  see  Stewart's  case,  cited  nnpra,,  §  173.] 

''Assuming,  however,  that  the  naturalization  was  within  the  letter 
of  the  law,  the  President  is  of  the  opinion  that  it  was  ordy  just  within 
the  letter,  and  that  it  was  wholly  outside  the  spirit  and  intent  of  the 
naturalization  laws.  We  generously  welcome  aliens  within  our  folds 
witli  the  ex|fectation  that  they  are  really  to  become  bone  of  our  bone 
and  lli-sh  of  our  llOsh ;  that  they  are  to  tast  their  lots  in  with  us,  an<l 
that  the  fruits  of  their  industry  are  to  form  part  of  our  national  wealth. 
But  when  an  alien  is  at  the  very  time  of  his  naturalization,  and  for  years 
bi'fore  has  been,  a  lesident  and  office  hohU-r  in  the  cuuutry  of  his  t)rigin, 
when  after  his  naturalization  be  puts  his  certiticate  in  his  pocket  and 
returns  to  the  countrj"  of  his  origin,  and  continues  to  reside  there  in 
business  and  holding  oibce,  the  President  iVel>4  it  to  be  his  duty  to  atTord 
to  such  a  citizen  oidy  the  measure  of  protection  deujanded  by  the  stiict- 
est  construction  of  duty,  namely,  that  be  shall  receive  from  the  hands 
of  the  tiovernment  under  whidh  he  is  holding  otliee  the  measure  of  pro- 
tection which  it  atVords  to  its  own  citizens  of  subjects. 

*'Mr.  McSwL'eney  was  Iiaturalized  many  years  since  and  resided  in 
San  Francisco,  engaged  in  the  cattle  trade.  About  six  years  ago  bo 
returned  with  bis  family  to  Ireland  and  purchased  some  property  there. 
For  the  last  six  years  be  has  been  residing  there,  and  it  is  understood 
that  be  also  is  bobling  office  as  a  poor-law  guardian  with  an  apparent 
purpose  of  remaining  in  Ireland.  lie  is  a  gentlenmn  of  influence  and 
appears  to  have  taken  a  luominent  i)art  in  the  troubles  which  are  now 
agitating  Ireland.  He  says  that  bis  action  has  been  that  of  a  pcaceablo 
citizen  and  within  the  line  of  the  law.  The  British  anllmrities  main- 
tain that  they  have  good  right  to  suspect  him  of  inciting  persons  unlaw* 
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fully  to  assemble  togctlier  aiul  to  commit  riot  and  assault.  It  is  nndcr- 
stood  tliat  the  lUiti^li  autlioritios  are  ready  to  roloaso  liim  if  Ijc  will 
leave  Ireland. 

♦*Tlic  Prcsidi'iJl.  has  carefully  coiisidcied  this  case  also.  When  a 
uaturalized  cilizcn  reftumea  his  residcnco  with  Iiia  family  in  tbo  laud  of 
bis  origin,  and  goes  into  business  there,  and  becomes  au  t.ffice  holder, 
and  takes  active  part  in  iiolitieal  diseuyfiions,  if  it  turns  out  tbat  his 
action  [fives  oflensc  to  the  local  government,  and  he  is  thrown  into  pri&00| 
the  laws  and  interests  of  the  United  States  do  not  require  us  to  do  more 
than  insist  that  he  8hall  have  a  rtj^ht  to  retnrn  to  the  couutrj  of  bta 
adoi>tion,  leaving  the  question  of  dumagos  for  future  discussion. 

"Such  is  understood  to  have  been  the  course  pursued  by  tbo  Uuited 
States  during  the  late  civil  war.  In  September,  18C2,  the  British 
eharg6  d'affaires  at  Washington  requested  the  discharge  of  one  Francis 
Carroll,  a  British  subject,  who  had  been  arrested  by  the  military  au- 
thorities in  IJaltimore.  Mr.  Seward  refused  the  rtqnest,  and  in  a  note 
to  Mr.  Sluart  said: 

"*l8  the  Government  of  the  United  States  to  be  expected  to  X)ut  down 
treason  in  arms  atul  yet  b*ave  persons  on  liberty  who  aro  caj^able  of 
spreading  sedition!  •  •  •  Certainly  the  Government  could  not 
expect  to  maintain  itself  if  it  allowed  such  n>ischievous  license  to  Araeri- 
can  citizens.  Can  the  case  bo  different  when  the  dangerous  person  is 
a  foreigner  living  under  the  protection  of  this  Governmentt  I  can  con- 
ceive only  one  ground  upon  whieli  his  rele;u«ie  can  be  ordered,  and  that 
is  that  he  nuiy  be  too  nTiini]jortant  and  too  passionate  a  person  to  he 
heede<l  in  his  railings  against  the  Government.  But  you  will  bear  in 
mind  that  the  1inu\s  an:  critical,  and  that  sedition  is  easily  moved  now 
by  evil  designing  men  who  in  times  of  peace  might  be  dospiscd.'  (1*'P 
Corr.  18G2,  p.  226.) 

"A  correspondence  ensued,  which  resulted  in  a  proposal  that — 

''*Mr.  Carroll  should  be  released  from  custody  upon  his  agreeing  to 
leave  the  United  States  immediately,  and  not  retuin  again  during  tbe 
continuance  of  this  rebellion,  and  giving  security  to  the  approval  of  the 
United  States  manshal  that  he  will  keep  saiil  agreeiiu^nt.'  (Dip.  Corr* 
1863,  p.  4G0.) 

"This  offer  was  accepted  by  the  British  charge  d'affaires,  and  iMr.  Gn 
roll  was  discharged. 

'*  The  President  cannot  assume  that  an  exercise  of  national  sovereignty 
which  was  performe<l  by  the  United  States  when  their  security  \?a 
assailed  cannot  be  performed  by  other  powers  similarly  fc^ituated,  subjcc 
of  course,  always  to  be  questioned  when  the  good  iaith  of  ita  exer 
may  bo  drawn  in  doubt. 

"But  in  the  exercise  of  such  an  extreme  right  of  sovereignty  the  com- 
ity of  nations  demands  that  the  power  exercising  it  should  hold  il^lf 
ready  at  all  times  lo  explain  to  the  power  on  whose  citizens  it  has  Ivecn 
exercised  tbo  reasons  which  have  compelled  it.  It  cannot  bo  doubted 
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I  same  spirit  of  uonrtesy 
ill  this  respect  tbat  the  Government  of  Hjg  United  States  displayeil 
wlicii  t\m  ease  was  reversed.  You  will  tlierefaro  inquire  of  Lord  Gran- 
ville why  these  two  prisoners  are  detained,  and  if  it  should  appear  that 
we  are  correctly  informed  a.s  to  their  history  and  as  to  their  active  [>ar- 
ticipation  in  the  local  politi*'s  of  Ireland,  and  you  are  assured  that  they 
may  leave  the  coimiry  at  any  moment  they  i>lea80,  you  will  commiiui- 
eate  these  facta  to  the  Department  and  await  further  instructions. 

*'As  to  the  prisoner  I^lcEnery,  it  is  understoo*!  here  that  ho  waa 
arrested  last  June  on  snsi>ieion  of  being  concerned  in  an  assault  and  in 
hrcakiiij;^  into  a  il welling^.  It  is  now  nearly  a  year  since  this  arrest  was 
made,  and,  making  due  allowance  for  the  exceptional  condition  of  Ire- 
land, the  ^re^ident  is  of  opinion  that  the  time  has  come  when  Her 
Majesty's  Government  should  frankly  state  why  he  is  held  and  when 
he  may  have  an  opportunity  of  defense.  The  President,  on  entering 
upon  the  duties  of  his  office  on  the  death  of  President  Garfield,  waa 
ignorant  of  these  arrests  and  of  their  nature.  My  attention  was  not 
called  to  them  when  I  took  charge  of  the  Department.  It  was  not  until 
I  had  Im-cu  here  some  weeks  that  the  friends  of  the  prisoners  l)rouglit 
the  rciil  facts  to  m>  knowledge.  Since  then,  under  direction  of  the 
President,  I  have  spared  no  eftbrt  to  have  this  matter  properly  adjusted. 
1  am  lionml  to  say  that  our  exertions  have  l»eeu  iiiet  in  a  spirit  of  friend- 
ship b.y  Her  Miyesty's  Government;  bat  it  assumes  as  the  basis  of  il« 
action  a  principle  to  which  the  President  cannot  assent.  In  his  note  of 
the  l>th  April,  to  Mr,  West,  Lord  Granville  quotes  with  approval  the 
following  extract  from  a  note  of  the  14th  October,  1^501,  from  Mr.  Sewartl 
to  Lord  Lyons: 

*' '  In  every  ca«e  subjects  of  Iler  Majesty  residing  in  the  United  Slates 
and  under  their  i>rolection  are  treated,  during  the  present  tronbles,  iri 
the  same  manner  and  with  no  greiiter  or  loss  rigor  than  American  citi- 
zens.'   •     •    • 

**It8  [American  citizenship]  assumption  implies  the  promise  and  the 
obligation  to  obsei:ve  onr  laws  at  home,  and  peaceably  as  good  citizens 
to  assist  in  maintaining  our  failh  abroad,  without  efforts  to  entangle  ns 
in  internal  troubles  or  civil  discord  with  which  we  have  not,  and  do  not 
wish  to  have,  anything  to  do.  When  an  American  citizen  thna  con- 
ducts himself,  whether  at  home  or  abroad,  he  is  «'iititled  to  the  couti- 
dence  of  his  Government  and  active  support  of  all  its  officials.  If 
business  interests  or  the  ties  of  affection  take  him  into  lands  where 
from  any  cause  laws  which  protect  him  from  arrest  and  imprisonment 
do  not  exist,  his  Government  cluims  the  right  to  interpose  its  own  shield 
to  take  the  place  of  the  protection  which  is  dein'eil  by  local  laws. 

*'The  President  is  aware  that  Ireland  is  now  in  an  exceptional  con- 
dition.    But  oven  if  all  be  true  which  is  stated;  if  it  is  impossible  to 
conduct  a  trial  by  jnry  of  a  breaker  of  the  i»eaee  with  any  hope  to  con 
viction,  even  with  the  clearest  proof;   if  the  witness  ^vho  testifies 
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iigaiiist  audi  an  ofTciHler  ilocs  it  with  liis  liTe  in  liis  luiiids ;  if  it  be  irapos- 
Ribk'  for  owners  of  property  to  collect  rents  nndiT  any  jn-ocess  of  law; 
if  tbose  who  aio  rc^iionsilile  for  tUo  julniun'srration  of  law  in  Irehvml 
are  sreking  to  do  away  with  lliis  iinhjippy  condition — i-ven  if  all  tljis 
be  true,  it  funiislies  no  snflicient  reastui  why  an  American  citizen  should 
remain  incarcerated  wiihont  accnsalion,  without  ehnnce  of  tri«rl,  withont 
opportunity  for  release.  The  President  is  ^jratificd  to  observe  that  the 
chiiin  thus  to  hold  American  citizens  is  modified  by  the  following  lan- 
guage in  Lord  riranvilk-'s  instruction  of  April  G  to  Mr.  West: 

"'The  Jii.sh  (lovernraent  hnve  in  many  instances  releiisrd  jviismiers 
upon  a  reasonable  lielief  that  it  could  be  done  wiihont  risk  to  llie  pub- 
lie  safety,  and  I  need  hurdly  say  that  Her  M:ijesty''8  Government  are 
not  desirous  of  detuiniti^  unnecessiirily  in  prison  any  iiersou  from  whom 
no  danj^er  to  the  public,  peace  is  to  be  apprehended. 

"'They  will  therefore  be  prepared  to  consider  the  circumstances  of 
any  citizens  of  the  United  States  now  detained  win)  may  he  willing  to 
engrage  forthwilli  (o  leave  the  United  Kingdom.^ 

*'The  President,  moreover,  hns  little  doubt  that  Her  Majesty's  Gor- 
ernment  do  not  intend  to  insi.st  in  practit-c  upon  tljc  extreme  doctrine 
that  an  American  citizen  against  whom  there  is  no  charge  shall^  with- 
ont trial,  remain  in  prison  or  leave  llie  United  Kingdom.  Bnt  he  be- 
lieves, by  fairly  considering  enth  case  as  it  arises,  couclusions  will  be 
reacheil  satisfactory  to  lM)th  (lovernmetds. 

*'After  satisfying  yourself  that  llio  tlireo  person.s  whose  names  are 
now  reported  to  us  aro  citizens^  y<ui  will  ask  Her  JIaJesty's  tJoveru- 
meat  why  they  are  detatni'd,  anil  whether  it  is  conlemplated  to  giro 
them  tri;ds,  reporting  l>y  cable;  and  shonld  your  intervention  or  [»ro- 
tection  bo  claimed  by  others  hereafter,  you  will  be  governed  by  the 
rules  and  principles  laid  down  in  this  dispatch." 

Mr.  Fnylitiyliii.Ysw^<ri,  Si-c.  of  S(;itr,  lo  Mr.  Lnwrl!,  Aiir.  2r>,  1802.     MSS.  In»t., 
Gr.  Urit;  For.  Hc\.,  1882. 

"  It  appears  from  your  statement  that  you  emigrated  from  ♦ho  United 
8tiit€8  to  Fiji  in  18GC,  your  object  being  to  obtain  a  residence  in  a  cli- 
male  more  favorable  to  your  health.  You  there  made  considerable  in- 
vestments. In  1875  the  Fiji  Islands  were  annexed  to  Great  liritain^ 
and  it  appears  that  you  snflercd  various  injuries,  both  from  the  Fiji 
and  the  British  Governments,  which  would  entitle  you  to  redress  at  least 
from  the  latter;  and  if  you  were  a  citizen  of  the  Uuired  States,  domi- 
eih'd  in  the  United  States,  you  might  in  some  contingencies  .sustain  an 
appeal  for  the  diphunatic  intervention  of  this  Department.  Whether 
you  still  remain  a  citizen  of  the  United  States  is  a  question  which  it  is 
not  necessary  hero  to  discuss.  It  is  sufljcient  to  say  that  yiuir  adoption 
of  Fyi  una  |»eruianent  homo  leads  the  DepartnicnL  to  infer  that  you 
acc<.'pt4jd  a  Fiji  domicil.  If  so,  your  continuance  in  Fiji  after  British 
annexation  makes  your  domicil  liriHsh,  and  under  these  oircnmstaiices 
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it  is  not  tliouj^ht  tbat  yon  can  lay  claim  to  the  diplomatic  intervontion 
of  tbo  Department. 

"It  wns  held  iu  u  recent  case  that,  if  ii  doicicil  in  Now  Mexico  was 
proved  to  buvo  nttiieljed  to  a  Uritish  subject  there  residentj  tbia 
excluded  euob  partv  frum  the  right  to  ai)neiil  to  British  iutcrvciitioii 
for  redress  for  wrongs  iuflicted  on  the  party  iu  New  Mexico.  The  same 
principle  rules  the  proHeiit  case. 

"No  doubt  the  grievances  of  which  you  complain  entitle  you  to  much 
sympathy,  but,  if  tlouiieUed  in  Fiji,  your  redress  must  now  be  sought 
from  the  Hritiyb  Government,  either  because  it  sanctioned  such  injuries 
or  because  it  stands  in  the  place  of  tlio  Fiji  antliorities,  by  whom  they 
were  perpetrated.^ 

Mr.  Porler,  Acliiii,'  Sec.  of  State,  to  Mr.  J}iirt,  .July  U,  iS-.'i.  M.SH.  Dom.  Let. 
See  mtpra,  \^  17l<.  Sri«  Mr.  Unyord  to  Mr.  Ilaniiji,  Jiitif  '25, 188<J.  MS.<.  Inst., 
Art'.  Uep. 

"  The  American  citizen  who  goes  into  a  foreign  country,  allhougU  ho 
owes  local  aud  temporary  allegiauee  to  that  conntry,  is  yet,  if  he  per- 
foruis  no  other  act  changing  his  conditiou,  entitled  to  the  protection  of 
his  own  Government,  and  if,  without  the  violation  of  any  municipal  law, 
he  shouhl  be  oppressed  unjustly,  ho  would  have  a  right  to  claim  that 
protection,  aud  the  interposition  of  the  American  Government  iu  his 
favor  would  be  considered  as  a  ju.stifiable  interposition.  But  his  situa- 
tion is  completely  changed  where  by  his  owu  act  he  has  made  himself 
the  subject  of  a  foreign  power.  Although  this  act  may  not  be  sufficient 
to  rescue  him  from  punishment  for  any  crime  committed  against  the 
United  States — a  point  not  intended  to  be  decided—yet  it  certainly 
places  him  out  nf  the  proteetioti  of  the  United  States  while  within  the 
territory  of  the  sovereign  to  whom  he  has  sworn  allegiance,  and,  cou- 
Si*quentlyj  takes  him  out  of  the  description  of  the  act." 

MurBlmU,  C.  J.;  Mtirraj'  r.  Scbooucr  Charming  Betsy,  2  CraucL,  120.  See  tbo 
Sttntis-ima  Trinidad,  1  Orock,  478. 

Where  a  citizen  of  the  United  States  at  difl'ereut  times  obtained 
Austrian  passports,  traveled  as  an  Austrian  subject,  and  resided  many 
years  iu  the  country,  he  will  be  considered  an  Atistrian,  on  the  ground 
that  consent,  together  with  the  laws  of  that  country,  has  eflected  a 
change  iu  his  nationality. 

H  Op.,  154.  Williams.  1872. 

(3)  Cabs  of  destitute  citizens  AUitOAD  kot  assumbi*. 

§  190a. 

While  the  Federal  aud  State  Governments  in  this  country  make  pro- 
vision for  the  care  of  all  destitute,  sick,  or  iutirm  persons  within  their 
borders,  without  regard  to  natiouaJity,  no  provision  as  yet  exists  in 
most  States,  or  under  the  Federal  system,  for  the  relief  of  destitute, 
sick,  or  inllrm  citizens  of  tho  United  States  abroad, 

Mr.  Sowanl,  Sec.  of  Slate,  to  Mr.  Motley,  Apr.  7,  18G9.    M.SS.  Inst.,  Austria. 
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The  (Joverumeiit  of  tbe  United  States  cannot  undertake  *'  to  become 
ivlmoners  in  Ibreiiju  countries  to  bring  back  at  tljc  public  expense  rec- 
reaut  or  iuconstant  citizens  wLo  fall  into  misfortune  abroad." 

Mr.  Sett  ard,  8cc.  of  State,  to  Mr.  Fogg,  July  28,  ltfC.4.    MSS.  Inet.,  Switz.    So« 
Mr.  EvarU,  Seo,  of  State,  to  Mr.  Fish,  Mar.  5,  IHHl ;  ibid. 

"The  Government  of  tbe  United  States  makes  no  provision  by  law 
for  tbe  relief  of  tbeir  indigent  or  distressed  citizens,  other  tban  eeanien, 
in  foreign  conn  tries." 

Mr.  Fish,  Sfc.  of  Slate,  to  Mr.  Delfosse,  Dec.  22,  1800.    MSS.  Not«B,  Belgium. 

"  Congress,  from  tbe  beginning  of  the  Cjovernuienf,  has  wisely  m;ule 
provision  for  the  relief  of  distressed  seamen  in  foreign  countries ;  no  siiu- 
ilar  pruvisiun.  however,  has  hitherto  been  made  for  the  relief  of  citizens 
in  distress  abroad,  other  tLan  seamen.  A  similar  authority,  and  an  ap- 
propriation to  carry  it  into  effect,  are  reconnnendcd  in  the  case  of  citi 
zens  of  the  United  States  destitute  or  sick  under  such  circumstances." 
PresMeut,  Grant,  Fifth  Annual  McMage,  1873. 

"  I  will  add  that  instances  of  insanity  on  the  part  of  citizens  of  the 
United  States  abroad  have,  from  time  to  time,  been  reported  to  this 
Department,  by  ministers  and  consuls.  Wlu-n  their  friends  here  were 
known,  they  were  apprised  of  the  case,  that  they  might  relieve  the  suf- 
ferer. When,  however,  we  could  obtain  no  information  as  to  those 
friends,  or  tliese  were  unable  to  provide  relief,  the  case  has  been  rejwrted 
to  the  governor  of  the  State  of  whicli  the  patient  might  be  ii  citizen, 
SCI  that  proper  relief  might  be  aflbrded." 

Mr.  i:vart«,  Sec.  of  State,  to  Mr.  Sliislikiii,  Jan.  8, 1879.     MSS.Notce,  Rnnsia. 

♦'  There  is  no  appropriation  or  authority  for  the  relief  by  a  diplomatic. 
ofiicer  of  a  distresi^ed  citizen  of  the  United  States,  or  for  furnishing  him 
transportation  home.  The  exception  in  the  ca.se  of  seamen  fulls  under 
consular  admiuistratiou." 

rrintL'd  Pi?r8.  Inst.  Dip.  Agents.  188^1.     See  aa  to  sciinien,  supra,  ^  124  JT"- 


IX.  PASSPORTS. 
(1)  Can  only  rk  ifiscFu  uv  Seciu'itauy  of  State  or  head  or  legation. 

§  101. 

"This  Government  has  a  right  to  ask  that  if  citizens  of  the  United 
States,  who  are  traveling  with  regular  passports,  or  what  appear  to  bo 
such  passports,  happen  to  fall  under  unjust  suspicions,  every  facility 
will  be  granted  to  them  to  vindicate  their  innocence.  The  refusal  to 
let  friends  communicate  with  theut  while  under  arrest,  or  to  lot  tbem 
appeal  to  our  consids  and  ministers,  was  nn  illiberality  of  treatment  on 
the  part  of  subordinate  ofllcials  that  cannot  but  be  reproved  by  the 
Executive  (lovernment  of  Switzerland.  It  is  expected  that  they  will 
take  proper  steps  io  prevent  this  in  future. 
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'» To  preacrve  proper  respect  for  our  pa&sporU,  it  will  be  oecessary  to 
guard  against  frauds  as  far  as  passible  iu  ptocnring  tbeiu.  I  regret  to 
Kiiy  that  local  magistrates  or  persous  preteuding  to  have  tiuthoritj  to 
issue  passports,  have  imposed  upon  persons  who  go  abroad  with  these 
spurious  papers.  Others  again  who  know  that  they  are  not  entitled  to 
passports — not  being  citizens  of  the  United  States — seek  to  get  these 
fra«4hjlent  passports,  thinking  that  they  will  protect  them  while  abroad." 
Mr.  Muroy.  Sec.  of  State,  to  Mr.  Fay, Oct.  4, 1854.     MS8.  iBst.,  Switz. 

The  earlier  practice  had  been  less  strict.  Thus  in  a  note  of  Lord 
Greiivillc,  November  ii,  179C,  to  Mr.  King,  United  States  minister  at 
London,  Lord  Grenville  stated  :  *'Tbe  consuls  of  the  United  States  re- 
siding in  Wm  Majesty's  dominions  have,  for  some  time  past,  been  in  the 
habit  of  granting  to  seafaring  pensons  certificates  under  their  consular 
seal,  purporting  that  the  bearers  of  them  are  citizens  of  the  United 
States,  and  as  aucb  liable  to  be  called  upon  for  the  service  of  their  own 
country,  and  that  tbey  are  therefore  not  to  be  interrupted  or  molested 
by  any  persons  whatever.  I  have  reason  to  believe  that  those  certifi- 
cates have  frequently  been  grarjted  (tu  very  slight  and  iiisuflicient  evi- 
dence, and  to  a  great  number  of  ]>er8ons  who  were  in  fact  British  sea- 
men. But,  independently  of  this  abuse,  I  am  under  the  necessity  of 
represenJing  to  you,  on  the  j)art  of  His  Majesty's  Government,  the  insu- 
iwrable  objections  which  apply  to  the  principle  of  a  juri.sdictiou  in  this 
respect  assumed  and  exercised  within  His  Majesty's  dominions  by  the 
consuls  of  a  foreign  nation."  In  reply,  Mr.  King,  on  November  18, 
states:  "I  am  at  present  inclined  to  believe  that  the  administration  of 
oaths  by  our  consuls,  in  these  or  in  any  other  cases,  to  British  subjects, 
is  neither  necessary  nor  pro{>cr.  •  •  •  i  would  not  be  uuderstootl 
as  giving  a  settled  opinion  on  this  point.  1  ought  not  to  omit  observing 
to  yon  tliat  neither  our  laws  respecting  consuls,  nor  tlie  late  law  for  the 
relief  and  protection  of  American  .seamen,  give  to  our  consuls  any  au- 
thority to  grant  certificates  of  citizenship,  and  I  have  seen  no  instruc- 
tion fron»  the  Executive  that  authorizes  it."  Mr.  King,  on  December 
10, 170G,  wrote  to  the  Department,  "  1  do  not  consider  myself  authorized 
to  instruct  our  consuls  in  this  or  in  any  other  instance." 

8ce,  further,  Lord  Gnnivjlle's  letter  to  Mr.  Kiii^,  Mar.  27,  1790.   2  Aut.8l.Pnp. 
(For.  Kel.),148. 

'*  With  the  practice  of  Massachusetts  in  issuing  certificates  of  citi 
xenship  to  citizens  of  that  Commonwealth  going  abroad,  this  Depart- 
ment has  no  concern.  If  those  documents  have  answered  all  the  pur- 
poses of  pas8iK)rt8  iu  all  parts  of  the  civilized  world,  it  was  probably 
owing  to  their  having  been  authenticated  by  a  minister  or  consul  of  the 
United  States,  more  especially  in  countries  where  vigilance  is  exercised 
in  regard  to  Uie  introduction  of  foreigners." 

Mr.  F-         '        I',  of  Stale,  lo  lb«j  wicrelary  of  the  Couituonwoaltb  of  MMHJuIm- 
.1,1835.    M88.Dom.Li-t. 

Uoiteil  States,  excei»t  the  Secretary  of  State,  is  an 
♦h  or  instruments  in  the  nature  of  passports. 

T.Jjifi.  Ii>   l.^TJ      MS8.  IiisL.Arg.  Rep. 
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Passpoiis  issued  by  govcruors  of  States  aro  not  only  iuvalid,  but 
mvaszons  of  the  exclusiive  prerogrntivc  or  llie  Govcriiincnt  of  the  Uuited 
States  in  this  rehition. 

Mr,  Fi<»li,S€c.  «>f  8(a<o,1o  Mr.  Cuke,  M:ir.  ^j:},  IS^j.  MS8.  Dom.  Let.  Seo  also 
Mr.  Cadwahnler.  Aiwt.  Sec  of  Slate,  to  Mr.  Raino,  Apr.  23,  1876.  Mr.Fiah 
to  Mr.  Kt'llogg,  Jiinofj,  W75,  So©  letter  of  Mr,  Freliiigluiy8en,8cc.  of  State, 
to  Mr.  BrewBtor,  IVU.  U,  16^4.    MSS.  Dam,  Lot. 

The  issain^,  by  a  uotajv  in  tbi.s  country,  of  a  "ceitiflcate  of  identity  *' 
to  a  i>eri-un  about  to  travel  abroad,  is  an  infraction  of  tlie  statute  pro 
hibiting  "all  persons  a4rtin<5,orclainiin«j  to  aet,  in  any  ofliceor  capacity 
nnder  tbe  United  States  who  sliall  not  be  hiwfnlly  authorized  so  to  do," 
from  "issuing;  any  passport  orotlier  iustruiueut  in  the  nature  of  a  pass- 
port," etc. 

Mr.  Evar»»,  Sec.  of  Slule,  lo  ibu  Oovtrnor  i»f  New  YoiU,  .luuc  8,  ld77.  MSS. 
Doui.  L»'f. 

A  certificate  and  aHidavit  issued  by  a  consul  of  the  United  States  in 
Germany  to  citizens  of  the  United  States  about  to  marry  in  Germany, 
as  to  their  citizenship,  is  not  a  passport, 

Mr.  Ev'irt*,  Sec.  of  State,  to  Mr,  Everett,  Apr.  26,  ld7d.    MSS.  In»»t.,  Ocnu. 

"No  persons  other  iban  the  Secretary  of  State  ()f  the  United  States 
and  such  diplomatic  and  consular  officers  as  may  l)c  desijiiiated  by  the 
President  are  authorized  to  issue  passiiorts  at  all,  and  none  can  be 
i8«ued  except  to  American  citizeus." 

Mr.  Evurts,  See.  of  Slate,  to  Mr.  CooptT,  Nov.  2-2, 1879.    MSS.  Dom.  Let. 

A  rnited  States  consul  in  Uliina  is  not  authorized  to  ^ra lit  or  is-sne 
a  passport  unless  in  the  absc;ice  from  China  of  the  diplomatic  represeut- 
olive  of  the  United  States.  Nor  is  it  permissible  for  such  rcprescnta* 
five  t<»  sriid  passports  sigoed  bybim  in  blank  to  be  filled  up  by  the 
consul. 

Mr.  Freliii«liuy8ct>,  Sec.  of  State,  to  Mr.  Youug,  Sept.  ^7,  1884.  MSS.  Inst., 
ChiDu.  Sec  Mr.  Frelinglniysen,  Sec.  of  State,  to  Mr.  Ruitsel),  Jan.  19,  188&, 
ibid.,  wbtTo  it  is  oat*]  **nItliougb  the  cantom  of  issuing  blank  passports  scaled 
ami  signorl  hy  the  luiniwler  was  approved  by  tbe  Departuiciit  iu  dittpateb 
No.  7i>,  of  Sr|>t.  11,  187li,  it  in  not  lliougbt  proper  to  coEttime  Ibo  practice." 

**  It  is  expected  that  sections  118-133  in  Personal  Instructions,  in  con- 
nection with  Forms  1, 14,  and  15  in  the  appendix  to  tbe  same,  resi>ecting 
passports,  shall  be  exactly  observed.  The  oath  of  allegiance  as  there 
given  should  bo  administered  iu  all  cases. 

•'  There  is  no  objection  to  allowing  the  consuls  to  receive  application.«i 
for  passports  according  to  the  same  forms  used  by  tho  legation.  Such 
applications  shoubl  be  nuulc  under  oath,  the  identity  of  the  applicant 
l)roperly  testified  to,  and  (be  ajn)licatioii  signed  and  sealed  by  the  con- 
sul be  transmitted  in  dni>licate  to  the  legation  with  the  prescribed  fee 
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of  $5.  Tho  legation  will  I  hen  pass  upou  it  aud  send  I  lie  passiiort 
tliroujjli  the  consul  if  there  be  no  objocMion.  0\w  copy  of  llio  applioa- 
tloij  nIiouIiI  he  kept  iti  the  leffation  hjhI  the  other  transmitted  to  the 
DepartJneiit  with  Ihe  quartorly  returMH.  This  systi'tn  has  been  in  use 
in  (lennany  fur  over  ten  years  and  been  ftuind  to  work  well. 

'*  Passports  are  still  rigorously  insisted  on  from  travelers  entering 
Russia,  and  also  in  Germany  for  persons  remaining  any  length  of  time 
in  the  large  eities  nr  Ktndyiug  at  the  nniversities,  and  there  appears  in 
thost'  countries  to  Im^,  as  yvt^  no  lendi*ney  towarda  a  relaxation  of  these 
fonnalitiea." 

Mr.  Cnyurtl,  Sec.  of  St«U\  to  Mr.  McLniio,  Mar.  H,  l8dtJ.    MSS.  Inst.,  France. 

'*There  was  donbtless  a  time  when  a  rigid  snrveillanee  of  travel  was 
nei-essary^  but  it  is  cunhdeutly  subaiitled  that  passports  are  no  longer 
needed  as  a  prudential  device,  while  the  cost  of  the  documents  and  of 
tho  Spanish  consular  authentications  thereof  is  a  serious  obstruction 
to  travel  and  forms  a  heavy  personal  lax  and  in(ronvenien<re  upon  trav- 
elers between  the  United  States  and  Cuba. 

"As  a  means  of  controlling  individuals,  tho  ellieaey  of  i>assp(>rt8  is 
questionable,  for  little  or  no  iinpediuient  can  exist  to  their  procurement, 
either  in  a  regular  way  upon  proof  of  citizenship,  or  by  snbterfugt^,  Ivy 
tbe  few  to  whom  precautionary  measures  might  apply  and  who  are  in- 
terested in  avoiding  them,  whth>  upon  the  njass  of  honest  travelers  they 
impose  an  exi>cnsive  and  useless  burden.  Admitting  that  passports 
may  serve  as  a  check  in  certain  eases,  their  nsefulness  in  this  sense  is 
more  than  counterbalanced  by  the  international  considerations  attach- 
ing to  sucli  <locuments.  Passports  are 7>n'm«/<rtic  evidence  of  the  iudi- 
vidual's  right  us  a  citizen  to  the  protection  of  tho  G(»vernment  which 
issues  them,  and  a  8i»ecial  responsibility  rests  upon  the  Government 
that  disregards  such  evidence.  The  system,  in  fact,  requires  the  issu- 
ing Government  to  demand  lor  tho  bearer  such  treatment  and  protec- 
tion as  it  gives  e  convcrso  to  aliens  within  its  jurisdiction,  and  binds  tho 
other  to  respect  the  evidence  which  has  been  thus  famished. 

"  The  modern  systems  of  travel,  moreover,  are  on  definite  and  regular 
lines  of  communication.  Individuals  traveling  by  separate  conveyance 
from  one  country  to  another  arc  rarely  encountered,  and  to  them  the 
conditions  of  the  i»asspoir  system  do  not  aiJidy.  By  the  aid  of  the  elec- 
tric telegraph  instant  notice  can  be  given  of  anything  like  the  forma- 
tion of  a  hostile  exi>edition,  or  even  of  the  embarkation  of  a  single 
dangerous  individual. 

"The  Government  of  the  United  States  has  given  to  that  of  Spain, 
within  the  last  decaile,  such  frefiuent  and  impressive  evidence  of  its 
vigilant  execution  of  its  neutrality  laws,  and  of  i»romptness  in  arresting 
all  hostile  movements  directed  against  peace  and  order  in  the  Antilles 
that  nothing  is  now  needed  but  increased  facilities  to  smooth  tl*e  path 
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for  easy  autl  frioudly  travel  on  biitjiiuess,  lienltU,  aud  jileasurc  betweeu 
the  two  couu tries. 

*'  The  new  lines  of  steam  comrnuuication  afford  daily  uieaus  of  ti*an- 
ftit,  and  it  is  a  great  profit  aud  advantage  to  Cuba  to  liave  the  free  ex- 
IM-Miditure  by  United  States  uitizens  and  travelers  ujade  in  that  island. 
The  purcljases  of  these  numerous  visitors  arc  very  largo,  and  can  be 
greatly  iuereased. 

"  This  aspect  of  the  subject  may  not  be  unworthy  of  note,  as  supple- 
menting the  evident  benefits  whieli  must  flow  from  the  neighborly  in- 
tercourse of  the  better  elasses  of  llieir  eitizens.  The  importance  of  tbe 
latter  consideration  sLould  not  be  lost  sight  of,  and  it  is  clearly  in  tbe 
interest  of  undisturbed  intercourse  to  do  all  that  can  be  done  toward 
promoting  it.  No  single  measure  would  more  assist  than  the  abolition 
of  all  laws  and  regulations  requiring  the  possession  of  passports  by 
persons  hinding  in  the  Antilles  from  the  United  States. 

"Requiring  on  their  part  no  such  documentary  evidence  from  per- 
sona landing  in  the  United  States  from  Spain  or  any  of  the  Spanish  de- 
pendencies, the  Uniti'd  States  cannot  view  the  exaction  of  passports 
Uy  Spain  in  the  light  of  reciprocity  j  but,  on  the  contrary,  as  a  positive 
discrimination  against  their  citizens,  inasmuch  as  no  passports  are  re- 
quired in  the  Antilles  of  passengers  from  Europe  or  the  IJritisU  posseu- 
sions  in  North  America.  N<»r  is  this  the  only  unlavonible  treatment  in 
respect  of  which  the  Government  of  the  United  States  conceives  it  to 
be  its  duty  tn  make  friendly  representations.  In  respect  of  the  Spanish 
Tonsillar  visa  attached  to  a  passport  (in  itself  very  onerous),  it  is  notice- 
able tliat  double  the  charge  is  made  for  the  authentication  of  the  pass- 
ports of  trav»'h*rs  from  the  United  States  than  is  imposeil  in  the  case  of 
the  optional  visa  of  the  passport  of  a  traveler  goiog  to  Cuba  from 
Europe,  and  providing  himself  with  that  means  of  establishing  his 
identity  and  right  to  courteous  treatnteut.  And  still  another  discrimi 
nation  appears,  for  certain  foreigners,  Germans  in  particular,  going 
frrun  our  ports  to  Cuba,  are  favored  by  the  collection  of  a  lower  fee  for 
the  visa  of  the  Spanish  consuls  in  the  United  States  than  American  citi- 
zens are  eompelletl  lo  pay  for  tlie  same  service.  Unreasonable  aud 
only  applicable  to  a  part  of  the  foreign  travel  with  Cuba,  the  passjiort 
system  there  is  thus  made  an  engine  of  an  unfriendly  discrimination. 
Id  the  interest  of  both  countries,  therefoi-e,  I  propose  that  ivassports 
shall  no  longer  be  required  as  tlni  condition  for  the  landing  of  persons 
in  the  Antilles  from  the  United  States. 

"No  interference  is  intended  with  the  option  of  the  individual  in  pro- 
viding himself  with  any  convenient  means  of  establishing  his  citizen- 
ship and  identity.  lu  the  event  of  proof  of  American  citizenship  Ive- 
coming  necessary,  proi>er  identification  can  be  made,  or  a  passiM>rt 
issued  wliencver  specially  required.  I  draw  a  distinction  l)etween  tbe 
right  of  the  citizen  to  obtain  fnun  his  Government  evidence  of  correla- 
tive allegiance  ami  protraction  and  the  exaction  by  a  foreign  Govem- 
4G0 
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niL'iit  of  such  evideuco  in  respect  ouly  of  the  citizens  or  Bubjects  of  iv 
particulsir  country.** 

Mr.  Bayard,  Soc.  of  SUto,  to  Mr.  do  Mamaga,  May   ll»,  inm.    AISS.  Notwj, 
Spain. 

'*  Kefciriiig  to  my  recent  instructions  concerning  the  restrictions  and 
ilisedmiiiations  imposed  upon  travel  between  the  United  States  and  the 
Antilles,  I  have  to  infonn  you  that  in  a  conference  with  Seiior  Miirna- 
grt,  on  the  llth  instjint,  ho  stated  that,  while  the  Spanitih  (loverniueut 
does  not  think  it  can  wholly  abolish  passports  to  Cuba,  yet  it  will  re- 
lieve citizens  of  the  United  States  of  the  present  uuequal  and  discrimi- 
natini;:  cbar^'e  of  |4  for  the  consular  visa,  as  against  the  $2  fee  for  the 
visa  of  Oermun  and  other  passports. 

"The  spirit  of  this  announcement  is  appreciated,  and,  as  far  as  it 
goes,  will  aftbrd  slifjht  relief.  The  question  of  national  discrimination 
is  l»roacIly  jiivolvexl,  and  I  do  not  understand  Seiior  Muruaga^s  declara- 
tion as  meeting  the  disfavor  shown  by  demanding  from  travelers  leav- 
ing the  United  States  passports  which  are  not  required  in  the  case  of 
persons  going  to  Cuba  from  other  cuuntries.  My  recent  note  to  the 
Sjianish  minister  has  intimated  the  indisposition  to  accept  as  a  refison 
for  such  discrimination  the  saggestion  he  nppeared  to  imply,  that  resi- 
dents in  the  United  States  are,  more  than  in  other  countries,  a  source 
of  peril  to  peace  and  order  in  the  Antilles.  This  (jovertiment^  of  course, 
objects  to  any  discrimiii;Uion,  no  matter  in  what  manner  expressed, 
against  its  citizens." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Curry,  Juno  It,  ISS(}.     M8S.  Inst.,  Spain. 

''  Pass|>orts  in  the  United  States  can  be  issued  only  at  the  Depart- 
ment of  State.  In  Ibreign  countries  they  can  be  issued  only  by  the  act- 
ing chief  diplomatic  representative  ;  or  in  the  absence  of  a  dipkntiatic 
representative  from  the  country,  then  by  the  consul-general,  if  there  bo 
one,  or,  in  the  absence  of  both  of  the  oflicers  last  named,  by  a  consul 
(Farm  No.  9  of  the  Consular  Kegulations).  In  the  colonies  of  a  country 
a  ])ass|>ort  may  bo  issued  by  a  consul-general,  if  there  bo  one ;  other- 
wise by  a  €H>nsul.  The  issue  of  passports  Ivy  consular  agents  is  prohib- 
ited. Protessional  titles  will  not  be  inserted  in  passports.  A  fee  equiva- 
lent to  tive  dollars  in  the  gold  coin  of  the  United  States  must  be  charged 
and  collected  for  each  passport  granted  or  issued  by  a  diplomatic  agent. 

'■>■  When  an  application  is  made  for  a  passport  by  a  native  citizen,  be- 
fore it  be  granted  the  applicant  must  make  a  written  declaration,  un- 
der oath,  stating  his  nauu*  in  full,  age,  and  place  of  birth,  support*  d 
also,  if  possible,  by  the  aflklavit  of  a  creditable  person,  to  whom  the 
applicant  is  personally  known,  and  to  the  best  of  whose  knowledge  and 
belief  the  declamtiou  is  tiue,  and  the  minister  or  consul  may  require 
such  other  evidence  as  he  may  deem  necessary  to  establish  the  ai>pli- 
cant's  citizenship.  If  the  applicant  claims  to  be  a  naturalized  citizen, 
he  shall  also  produce  the  original  or  certified  copy  of  the  decree  of  the 
court  by  which  he  was  declared  to  be  a  citizen  ;  and  it  is  the  duly  of 
the  minister  or  consul,  at  the  close  of  each  quarter,  to  transmit  to' the 
Department  a  statement  of  the  evidence  on  which  all  such  passports 
were  issued  or  granted.    The  applicant  should  also,  iu  both  cases,  b© 
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requirt'd  to  take  the  oatU  of  allegiaiico,  and  tlie  oalli  ^lioiild  be  trans- 
inilted  to  tlio  Department  with  tlie  finarterly  retiiiu.  A  passport  is- 
siietl  from  this  Department,  Coiiidtnl  with  the  proof  that  the  person  in 
whose  behalf  it  is  presented  is  the  person  named  therein^  may  be  taken 
asjjWwa/rtc/e  eviik'noe  of  tlie.  citi^ienship  of  ttie  applicant,  within  two 
years  from  its  date. 

"•'  When  (lie  di[)hnnatit;  agent  is  satisfied  that  an  applieant  for  protec- 
tion has  a  ri^'lit  to  his  interveiitiou,  he  should  interest  hinist'lf  in  his  be- 
half, exainitiiii;,'Laref«i!ly  into  Uisijrievanees.  If  he  hndsthat  the  eom- 
plainti*  are  well  foiintleJ,  he  should  interpose  tinnly,  but  with  courtesy 
and  moderation,  in  Iiis  behalf." 

rnriturl  IVr.s,  lusr.  Dip.  Agent*,  I880. 

A  i>assport  ih«ued  by  an  nuaulhorized  person  sukstantially  in  tho 
form  used  by  tbe  State  Department  is  within  the  letter  of  section  23  of 
the  act  of  1856  (Ilev.  Stat.,  §  4078).  The  prohibition  contained  in  that 
act  is  not  confjned  to  (he  i,ssnin^  and  verifying:  of  such  passports  or 
certitieates  in  foreign  countries,  but  applies  equally  to  State  and  Fed- 
eral functionaries  residing  here. 

D  Op.,  SriO,  Black,  18S0. 


(2)  Only  to  ciiizkxs. 
§102. 

''  In  times  of  war  and  internal  commotions  such  passijorta  are  ofien 

sijlicitcd,  and  sonietimes  srtn;jld  by  iVandideiit  means  to  be  obtained,  to 
favor  the  escaite  of  individuals  havjjig  no  rijflil  to  such  protection,  and 
bein}!  in  peril  of  their  persons.  It  is  not  improbable  that  attempts  of 
this  kind  will  be  made  to  obtain  ]>assporls  from  you.  Your  vigihiuce 
will  be  exercised  in  gnardinrj  afiuiiist  such  impositions,  and  your  firm- 
ness in  resistinyj  such  solicitations.  Kespect  for  the  passport  of  an  Amer- 
ican minister  abroad  is  itidisiiensablc  for  the  safety  of  his  fellow-citizens 
traveling?  witJi  it  ;  and  nothiii<j^  would  be  so  fatal  to  (hat  respect  as  the 
experience  that  his  passport  had  been  abusively  obtained  by  persons 
not  entitled  to  it." 

Mr.  Adam*.,  Soc.  of  State,  (o  Mr.  Allon,  Nov.  30,  1823.    MS8.  Irst.,  MlniMow. 

•' Your  observations  on  the  importance  of  great  care  in  prevent iupf 
foreigners  from  protecting:  themselves  under  American  passports  are 
very  just,  i)articutarly  in  the  case  of  Spaniards  who  use  them  to  evade  tlie 
laws  of  Mexico.  In  pro]iortion  to  the  care  which  all  our  public  ajjeuLs 
ought  to  take  in  fjiving^  proper  protectiou  to  oar  citizens,  ought  to  b© 
their  circumspection  in  iireventing  others,  not  entitled  to  tliat  privilege^ 
from  usurping  it.  The  President  therefore  highly  ajiproves  the  pr«-' 
cautions  you  have  taken  in  the  instances  you  mention.  And  you  aro 
instrncted  to  use  every  proper  endeavor  to  convince  I  ho  Mexican  Oov- 
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erumcnt  of  tlie  sincerity  of  your  exertious  to  detect  iiiiposilions  of  tlis 
kind  in  piirsiiJince  of  what  you  may  assure  them  ia  ilio  wish  of  tlio 
President." 

Mr.  Livingston,  Sec.   ol  State,  to  ilr.  Bntlcr,  June  2G,  1831.    MSS.Iiujt.,  Ajn. 
Statt'«. 

"A  passport  is  iu  its  termR  a  certificate  of  cilizeiisbip,  and  cannot, 
coDsequeiitly,  with  propriety  be  given  to  any  person  not  a  citizen.  Mr. 
Davis^  ill  his  report  to  you  iu  Leiiiun's  case,  alludes  to  the  passports 
\\  liicli  were  given  by  Sir.  Brown,  at  lloiDC,  to  Italians  desirous  of  escap- 
ing after  the  downfall  of  the  government  of  Mazziui  and  his  colleagues. 
Similar  passports  were  given  at  Constautiuoplc  by  the  American  lega- 
tion to  the  Hungarian  refugees.  In  these  last  cases  the  words  *  citi- 
zen of  the  United  States'  were  erased  from  the  passports;  but  Mr.  Davis 
is  not  <iuite  sure  that  the  consul  at  Home  was  always  equally  exact. 
If  he  was  not,  he  certainly  committed  a.  great  error^  tdthough  no  doubt 
with  good  intentions.  The  value  of  the  passport  to  those  eutitled  to  it 
would  soon  sink  if  it  were  understood  that  in  cases  of  emergency  it 
could  be  obtained  by  those  who  arc  not  entitled  to  it;  besides  the  very 
grave  objection  that  if  a  jmssport  containing  the  words  'citizen  of  the 
United  States'  is  iotenlioiiall}'  given  to  a  person  not  a  citizen,  the  sig- 
nature and  seal  of  the  representative  of  the  Government  are  appended 
to  what  is  known  not  to  be  true. 

"  Tlie  objection  is  but  [Kirtly  met  by  the  erasure  of  the  words.  Police 
officers  on  the  continent  seldom  understand  our  language;  and  they 
form  an  opinion  of  the  character  of  the  document  by  the  euddems  on 
the  vignette  and  the  seal.  If  these  cease  to  be  reliable  indications,  they 
will  iu  ibe  same  degree  cease  to  be  of  value  to  those  who  are  entitled 
to  tliein,  and  passports  will  bo  subjected  to  a  closer  scrutiny  with  all 
the  inconveniences  of  detention  till  their  precise  character  is  ascer*- 
tained." 

Mr.  Everett,  Sec.  of  Stnte,  to  Mr.  Iiigcrsoll,  Dec.  7, 18o2.    MSa.  Inst.,  Gr.Biif. 

"The  impropriety  of  any  of  our  legations  granting  passports  to  for- 
eigners, under  any  circumstances,  even  with  the  oniissi«»n  of  I  he  clause 
asserting  citizenship,  and  merely  asking  for  the  bearer  liberty  to  pa«8 
freely,  is  obvious,  for,  as  this  Department  possesses  the  faculty  of  grant- 
ing passports  to  bona  fuJe  citizens  of  the  United  States  only,  and  as  a 
passport  is  merely  a  certificate  of  citizenship,  it  follows,  as  a  matter  of 
course,  that  no  reprcscnt^itive  of  the  United  States  can,  with  propriety* 
give  a  passport  to  an  alien. 

"Further,  if  an  alien  has  become  domiciled  in  the  United  States,  or 
declared  his  intention  to  become  an  American  citizen,  he  is  not  entitled 
to  a  passport  declaring  him  to  be  a  citizen  of  the  United  States.  Both 
of  these  classes  of  persons,  however,  may  be  entitled  to  soTue  recogni- 
tion by  tins  Government.    The  most  that  can  be  done  for  them  by  the 
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legation  is  to  certify  to  the  gemiineness  of  their  papers,  when  presentoil 
for  attestation,  and  when  there  can  be  no  reasonable  doubt  of  theii 
being  authentic;  and  to  this  simple  certificate  that  to  the  best  of  the 
Ivelicf  of  the  legation  the  documents  in  question  are  genuine,  the  Euro- 
pean authorities  are  at  liberty  to  pay  such  respect  as  they  think 
proper." 

Mr.  Morcy,  Sec.  of  Stale,  to  Mr.  Jac)c»on,  Sept.  14,  1854.    MSS.  Inat.,  Aaslria. 
See  infrc,  (  193. 

"In  all  cases  where  indubitable  evidence  of  citizenship,  either  native 
or  naturalized,  is  presented  to  the  legation  by  persons  temporarily  domi- 
ciled in  the  countries  to  which  you  are  aceredtted,  or  in  transit  through 
them,  either  a  certificate  of  citizenship  or  a  passport,  :is  the  circum- 
stances  may  require,  may  be  furnished  to  them  by  the  legation.  •   •   • 

^'Instances  have  occurred,  and  it  is  not  improbable  that  they  may 
again  be  presented,  in  which  citizens  of  the  United  States  who  had 
resided  abroad  for  so  long  a  time,  and  had  formed  connectious,  either 
of  a  commercial  or  family  nature,  so  iuiiiiiat*'  and  binding  as  to  render 
them,  as  far  as  they  could  bo  without  a  formal  renunciation  of  their  alle- 
giance to  the  United  States,  citizens  or  sabjects  of  the  country  in  which 
they  have  been  domiciled,  have  sought  the  protection  of  this  Govern- 
ment, and  claimed  the  privileges  of  its  citizens  when  danger  has  threat- 
ened or  when  violence  has  attacked  their  persons  or  their  interests. 
Such  claims  would,  ot  course,  be  entitled  to  consideration,  but  the  Gov- 
ernment would  require  to  be  fully  satisfied  that  citizenship  had  not  at 
anytime  been  disclainied  or  abandoned  forseltish  purposes  before  it 
would  feel  bound  to  demand  redress  for  such  claimants.  Interposition 
in  such  cases  would  be  extended  as  a  matter  of  grace,  and  not  of  right, 

"It  may  not  be  amiss  in  this  communication  to  anticipate  the  consid- 
eration of  cases  of  much  more  frequent  and  probable  occnrrence.  That 
Is,  when  you  are  solicited  to  extend  a  certificate  of  citizenship  or  to 
furoiish  a  passport  to  such  persons  as  have  made  formal  declarations 
bi'lore  the  competent  authorities  of  the  United  States,  of  their  intcn- 
/tow*  to  become  citizens,  but  who  have  not  been  legally  naturalized. 

**A8  this  Department  grants  passports  only  to  bona  fide  citizens  of 
the  United  States,  and  as  a  passport  is  nothing  more  than  a  certific«ite 
of  citizenship,  it  follows,  necessarily,  that  you  can,  with  propriety,  give 
a  passport  neither  to  an  alien  who  may  have  become  domiciled  in  tho 
United  States  nor  to  a  foreigner  who  lias  merely  declared  his  intention 
to  become  an  American  citizen,  although  both  of  these  classes  of  per- 
sons may  be  entitled  to  some  recognition  by  this  Government.  The 
most  that  can  bci  done  by  you  is  to  certify  to  tho  genuineness  of  their 
papers  when  i)rescnted  for  yonr  attestation,  and  when  you  have  no 
reasonable  doubts  of  their  authenticity.  The  authorities  of  foreign 
states  may  pay  such  respect  to  these  documents  ft9  they  may  think 

464 


CHAP.  VILl 


PASSPORTS. 


proper.    The  VLvrification  which  should  be  placed  upon  the  bade  of  the 
certificate  might  be  in  these  words: 

*'  'LKQATIOX  of  TDK  UbITED  StATBH 

"  •  At . 

"  'I  hereby  certify  that,  accordiug  to  the  beet  of  my  knowledge  and 
belief,  the  within  document  is  gennine. 

jSKAL  OP  TnK)  '*'J      A      P*^ 

(    UEGATTON.    J  v .    .^.         . 

Mr.  Morcy,  Soc  of  State,  to  Mr.  Peden,  Apr.  10,  185G.    MSS.  lost,,  Arg.  Rep. 

"It  is  clearly  the  duty  of  the  Secretary  of  State  not  to  authorize 
passports  to  be  '  granted,  issued,  or  verified  in  foreign  countries  by  dip- 
lomatic or  coDsnlar  officera  of  the  United  States  to  or  for  any  other 
persons  than  citizens  of  the  Uuitod  States.'  If  this  law  apparently 
operates  harshly  upon  persons  who,  by  reason  of  their  declaration  of 
intention  to  become  citizens  of  the  United  States,  suppose  themselves 
entitled  to  the  protection  of  its  representative  abroad,  it  is  for  the  law* 
making  power  to  determine  whether  it  is  wise  to  change  the  policy  which 
has  so  long  been  established.  While  the  law  remains  as  it  is,  I  can  see 
no  '  official'  protection  which  can  be  extended  to  persons  who  are  not 
citizens  of  the  United  States.  The  granting  of  an  official  certificate 
of  protection,  by  an  officer  of  the  Government  who  is  anthorized  to  issue 
such  certificates,  implies  a  committal  of  the  Government  in  advance  to 
enforcing  that  protection  by  official  interference  and  by  otlier  acts 
which  may  eventually  lead  to  the  employment  of  force.  This  consid- 
eration, taken  in  connection  with  the  clear  provisions  of  law  in  that 
respect  and  with  the  well-defined  policy  of  the  hi w,  induced  the  De- 
partment to  issue  the  circular  of  October  last,  prohibiting  the  gi-antiug 
of  jjassiiorts  to  any  but  citizens  of  the  United  States.'* 

Mr.  FiAh,  Sec.  of  State,  to  Mr.  Waahborno,  Oct.  4,  1870.  MSS.  luat.,  France. 
See  Mr.  Fish,  Sec.  of  Stato,  to  Mr.  Bokor,  A^t.  19, 1872.  MSS.  luat..  Tor- 
k6y;  For,  EeL,  1872. 

A  passport  will  not  be  granted  to  a  naturalized  citizen  who  may  bo 
inferred,  from  long  residence  abroad  and  other  circumstances,  to  have 
abandoned  his  nationality. 

Mr.  Fish,  See.  of  State,  to  Mr.  Lockwood,  Oct.  1>7,  1^74.  MSS.  Dotu.  Let.  S«e 
3Ir.  Fiah  to  Mr,  Ehreohwcker,  Juno  5,  1875;  ibid.     See  aupra,  <J«J  176  f. 

"I  am  of  the  opinion  that  any  citizen  of  the  United  States  has  a 
right  to  be  famished  with  such  evidence  of  citizenship,  and  of  his  right 
to  the  protection  of  his  Government,  as  has  been  adopted  for  that  pur- 
pose, upon  complying  with  the  usual  regulations,  and  that  the  neces- 
sity therefor  is  a  matter  for  tiie  judgment  of  the  party  himself.  A  pass- 
lK>rt  duly  issued  is  the  usual  evidence  of  citizenship  in  a  foreign  land. 

**  It  wonid  therefore  seem  that  the  desire  of  a  naturalized  citizen  to 
be  supplied  with  the  usual  evidence  of  liis  nationality,  in  case  ho  bo 
called  upon  lor  military  service,  is  natural  and  entirely  allowable." 
Mr,  Fish,  Sec.  of  State,  to  Mr.  Davis,  Jau.  14,  lS7r».    MSS.  lust.,  Genu. 
S.  Mis.  1C2-^V0L.  II 30  466 
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'^According  to  the  rules  iu  force  in  general  in  the  Department  re- 
specting the  issne  of  passports,  separate  passports  arc  issued  to  a  father 
and  his  two  children  on  a  request  therefor,  or  where  reasonable  cause 
is  shown.  In  fact,  the  practice  of  inchiding  several  ineuibers  of  the 
same  family  in  one  passport  is  to  save  trouble  and  expense  to  the  par- 
ties themselves. 

"Where  good  cause  is  shown  therefor,  such  as  the  intended  residence 
of  one  of  a  family  in  a  foreign  land,  or  a  necessity  for  the  use  of  ti 
passport  for  a  propvT  purpose,  it  woultl  seem  that  the  passports  mifjht 
well  be  issued  on  uiakiug  j>roper  application  therefor  and  coinpl^'ii: 
with  the  usual  regulations." 

Mr  Fifth,  6ec.  of  State,  to  Mr.  Davis,  Nov.  4, 187U.    MS8.  Inst.,  Gorm. 

"  Rau,  born  of  naturalized  parentage,  in  Kansas,  is  taken  to  Eurof 
while  a  minor,  marries,  and  establishes  himself  in  Switzerland  ;  not  I 
the  country  (Wurtemberg)  whence  his  father  emigi*ated.    Upon 
applying  to  yon  for  a  passport  as  an  Amexican  citizen,  yon  reqtiii 
his  definite  declaratioii  of  intention  to  return  to  the  United  Stat< 
within  some  certain  time,  basing  your  requirement  on  the  ground  tha(| 
under  the  circumstances  of  Kau^s  birth  and  residence  during  niinoritj 
his  indefinite  residence  abroad,  without  evident  intent  to  return,  amount^ 
to  self  expatriation. 

*»  The  proper  officers  of  the  Department  have  given  every  attention 
the  case,  both  as  reported  by  you,  and  upon  the  appeal  and  document^ 
ary  evideuL-e  submitted  by  ^It.  Rau. 

"  It  is  conceived  that,  in  applying  to  his  case  the  doctrines  of  repatria 
tion  as  tantamount  under  the  circumstances  to  expatriation,  you  liav^ 
extended  the  thesis  3011  advance  of  Rau's  citizenship  being  due  to  hi 
father's  naturalization  beyond  the  point  where  it  should  rightfully  re«i| 
For,  while  there  may  lie  rational  doubt  as  to  whether  Rau  is  a 
citizen  of  the  United  States,  sharing  alike  the  burdens  and  privileges  < 
his  fellow-citizens,  he  is  still  undoubtedly  a  citizen.    Ha\ing  been  bor 
here,  of  a  naturalized  father,  the  question  of  repatriation  would  not  ot 
tain  in  his  case,  even  if  he  were  permanently  domiciled  in  Wiirtemberfj 
his  father^s  place  of  nativity.    The  Dei>artmcnt  luilds  that  for  u  nati\ 
American  to  put  otF  his  national  character  he  should  put  on  anothei 
Oontinued  residence  of  a  native  American  abroad  is  not  expatriation 
unless  he  performs  acts  inconsistent  with  his  American  nationality  an^ 
consistent  only  with  the  formal  acquirement  of  another  tiatiouulitj 
and  the  same  rule  holds  equally'  good  iu  the  case  of  a  naturalized  1 
zen  of  the  United  States  who  may  reside  abro.id  otli'      * 
Ihe  country  of  his  original  allegiance.    Exiwting  staii 
])riueipie  by  ])rovidiug  that  citizenship  8hull  How  to  (h< 

I  American  dtizens  born  abroad,  the  blrtL      ' 

F^randcbildreu  whose  fathers  have  never  iv 
Foreign  residence,  even  for  two  generntiouH, 
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sarily  expatriation,  iu  the  sense  of  renouncing  original  allegiance,  nor 
is  it  necessarily  repatriation  unless  through  the  conflict  of  laws  of  the 
respective  countries  and  the  conclusion  of  conventional  agreements  be- 
tween them. 

''  If,  therefore,  Mr.  Eau  shall  make  application  in  the  usual  form,  forti- 
fied by  aflidavit  and  documeutsiry  evidence  of  his  American  birth,  and 
shall  show  tLat  ho  has  not  forfeited  his  native  allegiance  hy  assuming 
another,  the  Department  conceives  that  hois  entitled  to  a  passport  for 
himself  and  Avife. 

'^  The  application  of  Mr.  Kan  to  this  Department,  through  the  Hon. 
J.  W.  Stone,  M.  C,  of  Michigan,  was  in  the  nature  of  an  appeal  from 
your  action  in  his  regard,  coupled  with  a  request  that  a  passport  should 
issue  to  him  directly  from  the  Department.  The  rule  which  has  been 
enforced  for  some  years  is  that  *  citizens  of  the  United  States  desiring 
to  obtain  passports  while  in  a  foreign  country  must  apply  to  the  chief 
diplomatic  representative  of  tlic  United  States  in  th;it  coaiitry.*  There 
is  no  good  reason  why  that  rule  Hhonld  not  bo  applicfiljle  now,  or  why 
action  should  be  taken  here  which  might  imply  reversal  of  your  decis- 
ion. The  Department  prefers  to  regard  you  as  not  having  refused  a 
passport  to  Mr.  Ran,  but,  rather,  as  having,  through  commendable  zeal 
ill  the  furtherance  of  true  American  interests  abroad,  required  of  the 
ai>plicant  a  declaration  not  technically  necessary,  either  iu  view  of  his 
birthplace  or  present  country  of  residence." 

Mr.  Evarts,  Soc.  of  8eoto,  to  Mr.  Fish,  Oct.  tO,  \S80.    MSS.  lust.,  Switz.  j  For, 

jjoi.,  ie??o. 

A  naturalized  citizen  of  the  United  States  who  returns  to  his  country 
of  origin,  and  there  marries,  settles,  and  remains  twenty  years,  is  not 
entitled  to  a  passport  as  a  citizen  of  the  United  States. 

Mr.  BUiine,  Sec.  of  State,  to  Mr.  Kaegon,  Mar.  31,  1881.    MSS.  lust.,  Austria. 
SKpra,  *  17a  jr. 

When  an  Austrian  subject,  after  being  naturalized  in  the  United 
States,  returns  to  his  country  of  origin  on  a  passj^ort  dated  June  17, 
18S1,  and  there  resides  four  years,  and  then  applies  for  a  new  pass- 
port, such  passport  *' ought  not  to  be  granted  without  proof  that  this 
residence  was  meant  by  him  to  be  temporary  and  exceptional,"  and  in 
such  cas4i  it  wotdd  he  proper  that  the  applicant  should  bo  personally 
examined. 

Mr.  Bayanl,  Sco.  of  State,  to  Mr.  l^c,  Oct.  2,  1885;  ibid. 

"As  your  archives  will  show,  and  as  you  are  doubtless  aware,  in  Au- 
gust, 1879,  this  Government  sent  circular  instructions  to  all  our  minis- 
ters abroad  to  request  all  proper  assisianco  from  the  Governments  to 
which  they  were  accredited  in  suppressing  the  proselyting  for  the  Mor- 
mon church.  In  the  face  of  such  a  circular  it  would  seem  to  be  incon- 
sistent to  issue  passports  to  persons  who  are nndoubtedly  Mormon  emis- 
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sories,  even  if  tbey  are  American  eitizeus.  Tlio  Inw  as  to  issuing  pass- 
ports is  permissory,  not  obligatory,  and  the  decision  is  left  with  the 
Secretary  of  State,  luider  section  4075  of  the  Itevised  Statutes.  Inas- 
much as  polygamy  is  a  statntory  crime,  proselytism  with  intent  that 
the  emigrants  should  live  hero  in  open  violation  of  our  laws  would  seem 
to  be  sufficient  wan-ant  for  refusing  a  passjwrt.  But  it  would  be  well 
to  have  the  fact  of  the  applicant  for  the  passport  being  a  Mormon  emis- 
sary, and  actually  engaged  in  proselyting,  conclusively  proved  to  your 
satisfaction  by  some  kind  of  evidence  which  can  bo  put  on  the  flies  of 
your  legation  and  this  Department.  This  might  be  obtained,  perhaps, 
from  the  police  authorities  or  the  public  press  in  case  any  meetings  were 
held  for  the  object  of  inciting  to  emigration.  It  is  noticed  that  in  your 
report  of  the  case  you  did  not  give  the  applicant's  name.  It  would  be  as 
well  to  obtain  in  all  such  cases  of  refusal  of  passport  application,  a  de« 
tailed  statement  from  the  applicant,  duly  signed  and  sworn  to,  in  sap- 
port  of  his  application,  a  copy  of  whicli  can  then  be  forwarded  to  this 
Department  for  its  action  and  to  refer  to  in  case  the  appHcation  is  re- 
newed here." 

Mr.  Bayard,  Spo.  of  State,  to  Mr.  Mngcc,  Kov.  3,  ie85.    M8.S.  Inst.  Swi^den. 

•'  Passports  arc  to  be  issued  only  to  citizens  of  the  United  States,  and 
are  to  be  numbered,  comTnenctiig  with  No.  1,  and  so  continuing  consec- 
utively until  the  end  of  the  incumbent's  term  of  olbce.  For  a  diplo- 
matic or  consular  oilicer  to  ivssue  a  passport  to  a  jtersoii  not  a  citizen 
of  the  United  States  is  a  penal  olleiiso  punishable  on  conviction  by 
imprisonment  not  exceeding  one  year,  or  by  a  fine  not  exceeding  $500, 
or  both.  Persons  who  have  merely  declared  their  intentions  to  become 
citizens  are  not  in  tlie  full  sense  citizens  of  the  United  States  within 
the  meaiiiug  of  the  law.  Provided,  that  uolhiiig  herein  coutained  is  to 
be  construed  as  in  any  way  abridging  the  right  of  persons  domiciled  in 
the  United  States,  but  not  natuialized  therein,  to  maintain  interna- 
lionally  their  status  of  domicile  and  to  claim  protection  from  this  Gov- 
ernment in  the  maintenance  of  such  status." 

Printed  Pers.  luHt.,  Dip.  Agents,  16S:>.    fico  9  Op.,  350,  Black,  ISiiQ. 

'*  When  an  application  is  made  for  a  passport  by  a  native  citizen,  before 
it  be  granted  the  applicant  must  make  a  written  declarntion  under  oath, 
stating  bis  name  in  lull,  age,  and  place  of  birth,  supported  also,  if  pos- 
sible, l)y  the  allidavit  of  a  creditable  per.son,  to  whom  the  aj>plicanti8 
personally  known,  and  to  the  best  of  whoso  knowledge  and  belief  the 
declaration  is  true,  and  the  minister  orcoasul  may  require  such  other 
evidence  as  he  may  deem  necessary  to  establish  the  apj>licant-s  citizen- 
ship. If  the  applicant  claims  to  be  a  natunilized  citizen,  he  shall  also 
produce  the  original  or  certilied  copy  of  the  decree  of  the  court  by 
which  he  was  declared  to  be  a  citizen  ;  and  it  is  the  duty  of  the  miu* 
ister  or  consul,  at  the  close  of  each  half  year,  to  transmit  to  the  Day 
partment  a  statement  of  the  evidence  on  which  id!  such  passports  were 
issued  or  granted.  The  applicant  sbonhl  also,  in  both  cases,  be  required 
to  take  the  oath  of  allegiance,  and  the  oath  should  be  transmitted  to 
the  Departmeut  with  the  half-yearly  return.  A  passport  issued  from 
this  Department,  coupled  with  the  proof  that  the  person  in  whoso  be- 
half it  is  presented  is  the  per.son  named  therein,  may  bo  taken  as pritmt 
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facie  evidence  of  the  citizeusliip  of  tbc  applicant,  witLin  two  years  from 
its  (late. 

"  It  is  understood  that  persons  present  tliemselves  In  some  foreign 
countries  to  the  diplomatic  or  consular  representatives  of  this  Goverii- 
luent  with  certificates  of  citizenship  issued  by  a  local  or  municipal  otli- 
cer,  sucli  ns  the  mayor  of  a  city,  or  a  notary  public,  with  a  view  to  be 
ref,nstered  as  American  citizens,  that  they  may  travel  under  the  protec- 
tion of  8U('h  ccrtilieutes.  The  laws  of  tbe  United  Stnt<'8  ijeruut  the 
Secretary  of  State  alono  to  grant  or  issue  passports  in  the  United 
States, and  prohibit  all  f)ersons'acliug^,  or  chiiuiiug'  to  act,  in  any  otBco 
or  capacity  under  the  Uuitecl  States  or  any  of  the  Staten  of  the  United 
States,  who  sbnll  not  be  lawfully  authorized  so  to  do,'  from  granting 
or  issuing  '  any  passport  or  other  instrument  in  themtturc  of  a  passport^ 
to  or  for  any  citizen  of  the  United  States,  or  to  or  for  any  person  claim- 
ing to  be,  or  dcsi|Ttiated  as  such,  in  sucb  jvassport  or  rerijimtion,^  Such 
certificates,  therefore,  have  no  legal  validity,  and  are  not  to  be  recog- 
nized. An  instrument  issued  by  an  unauthorized  jjerson  substantially 
in  the  form  used  by  the  Department  of  State  is  within  the  letter  and 
intent  of  the  prohibition  of  the  statute.  It  is  not  material  wlicther  such 
instruments  are  issued  in  foieign  countries  or  in  the  United  States,  and 
the  prohibition  applies  equally  to  State,  municipal,  or  Federal  officers. 

♦'  W^hen  the  applicant  for  a  passport  is  accompanied  by  his  wife,  minor 
child,  or  servants,  it  will  be  sutlieicnt  to  state  in  the  passport  the  names 
of  such  persons^  and  their  relationsljfp  to  or  connection  with  him.  A 
sei>arate  passport  must  bo  issued  for  each  person  of  full  age,  not  the 
wife  or  servant  of  another,  with  whom  he  or  she  is  traveling. 

"  It  is  provided  by  law  that  *  all  children  born  or  herenfter  born  ont 
of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were 
were  or  may  be,  at  the  time  of  their  birth,  citizens  thereof,  are  to  be 
declared  to  bo  citizens  of  the  United  States  ;  but  the  rights  of  citizen- 
ship shall  not  descend  to  chiklren  whose  fathers  never  resided  in  the 
United  Slates.*  That  the  citizenship  of  the  father  descends  to  the 
children  born  to  him  when  abroad,  is  a  generally  acknowledged  prin- 
ciple of  international  law. 

"  It  is  further  provided  by  law  that  any  woman  (who  might  lawfully 
be  naturalized  under  the  existing  laws),  married,  or  who  shall  be  mar- 
ried, to  a  citizen  of  the  United  States,  shall  be  deemed  an<l  taken  to  be 
a  citizen.  The  recognition  of  this  citizenship  will  be  subject  to  the 
qualihcation  above  referred  to.  It  is  also  i)rovided  (Rev.  Stat.,  §  2IG8) 
that  when  any  alien  who  has  made  declaration,  dies  before  he  is  actually 
naturalized,  the  widow  and  children  of  such  alien  shall  be  considered 
as  citizens  of  the  United  States  upon  taking  the  oaths  prescril>ed  by 
law." 

Priouad  Pen.  Tnst.  Dip.  Agents,  1885.    8co  tuprOt  $  163. 

The  foUowlug  general  ItititnictioQs  in  regard  to  passports  were  isstiul  by  the  De* 
partment  of  State  of  the  United  States  on  Mny  1,  lH30: 

''Citizens  of  Ibe  United  States,  visiting  f«»rei^:n  countries,  may  be  liable  to  incon- 
venience if  nnprnviiled  with  uuthentic  pr<K)f  of  their  national  character.  This  runy 
be  ftvoided  by  a  passport  from  tbl»  Dcpurtincut,  certifying  tho  Ijenrer  to  be  a  citiReu 
of  the  United  Stalew.  r.-iMportj*  nre  issued  only  to  citiiseuH  of  theUnited  States,  upon 
application  Ntipported  by  proof  of  citizensihip. 

"Citizenship  is  acfinired  by  nativity,  by  uararali74iUoo.  by  descent,  and  by  annexa- 
tion of  territory.  (13  Op.  Att'y  Goo',  :R>7.)  An  alien  woman,  who  marries  a  citizen 
of  the  United  St.-»tc3,  thereby  becomes  :%  citizien.  Minor  cbiblren,  resident  in  tho 
Unite<l  States,  beeonio  citizens  by  the  natnralizatior.  of  their  father.  Children  born 
abroad  to  eitizonii  of  tbo  United  States  partake  of  their  father's  nationality, 
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"When  the  anplicaat  is  a  native  citii^n  of  tho  United  States  be  must  transmit  lua 
own  afliilavit  ot  (bis  fact,  Btnting  liis  ace  and  place  of  birth,  with  the  afifldavit  of  one 
other  citizen  of  the  United  Stales  to  whom  ho  ia  personally  known,  stating  that  the 
declaration  made  by  the  applicant  is  tme.  These  affidavits  mnat  be  attested  by  a 
notary  public,  under  Lis  eiguntiire  and  seal  of  office.  When  there  is  no  notary  in  the 
place,  the  afildavita  may  bo  mr.de  licforo  a  jastlce  of  the  peace  or  other  officer  aathor* 
i7.ed  to  administer  oaths;  but  if  such  officer  baa  no  eeal,  his  official  act  must  be  an- 
thenticated  by  ccrlificato  of  a  court  of  record. 

•'A  person  bnra  abroad,  who  claims  that  his  father  wa«  a  native  or  naturalized  cit- 
izen of  the  United  StatoH,  must  state  in  his  affidavit  that  bis  father  was  bom  or 
naturalized  in  the  Unitwl  States,  has  resided  therein,  and  was  acitizcnof  the  same  at 
the  time  of  the  applicant's  birth,  and  that  the  applicant  intends  to  reside  in  the 
United  States.  (13  Op.  Att'y  Gen.,  89.)  This  affidavit  must  be  supported  by  that  of 
one  other  citizen  acqnaiute<I  with  ihe  facts. 

"If  the  applicant  be  a  naturalized  citizen,  his  certificate  of  naturalization  must  bo 
transmitted  ior  ioHpection  (it  will  be  returned  with  the  passport),  and  he  must  state 
in  his  affidavit  that  he  ia  the  identical  person  described  in  tbe  certificate  presented. 

"  Passports  cannot  be  issued  to  aliens  who  have  only  declared  their  intention  to 
become  citizens. 

"Military  service  does  not  of  itself  confer  citizeuship.  A  person  of  alien  birth, 
who  has  boen  hotiurabtj' discharged  from  military  service  in  the  United  States,  but 
who  has  not  been  naturalized,  should  not  transmit  his  discharge  paper  in  application 
for  a  passport,  but  should  apply  to  the  proper  court  for  admiwlon  to  citizenship,  and 
trniiHnjit  a  certified  copy  of  the  record  of  such  adntisi^ion. 

'•  lu  issuing  p.as«i»orl8  to  naturalized  citizcn8,the  Department  will  bo  guided  by  the 
naturalizatiou  corliUcate ;  and  the  signature  to  tbeapphcution  audoath  of  allegiance 
should  conform  in  orthography  to  the  applicant's  n:une  as  written  in  tbe  naturaliza- 
tion paper. 

**Tiio  wife  or  widow  of  a  naturalized  citizen  must  transmit  the  naturalization  cer- 
tificate of  the  husband,  stating  iu  her  affidavit  that  she  is  the  wife  or  widow  of  tbe 
person  described  therein. 

•*The  children  of  a  oatur.alized  citizen,  claiming  citizenship  through  tbe  father^ 
must  transmit  the  certificate  of  naturalization  of  the  father,  stating  in  their  affida- 
vits that  they  are  cbitdren  of  the  person  described  therein,  and  were  minora  at  tbe 
time  of  such  naturalization. 

"Tlio  oath  of  allegiance  to  the  United  States  will  bo  req^iiired  in  all  oases. 

"The  application  should  be  accompanied  by  a  description  of  the  i)er8on,  Btatlng 

Fore- 
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the  following  particulars,  viz  : 

"Age:  years.     Stature: 

head:  .     Eyes:  .    Kose: 

,    Complexion:  .    FacO: 

"  If  the  applicant  is  to  be  accompanied  by  bis  wife,  minor  children,  or  servants,  it 
will  lie  Buffiotent  to  state  the  names  and  ages  of  such  persons  and  their  relationship 
to  tbo  nppJicont,  when  a  single  passport  for  the  whole  will  suffice.  For  any  other 
person  in  tbe  party,  a  separate  passport  will  be  required,  A  woni.in's  passport  may 
include  bor  minor  cliildrcn  and  servants.  Thotigh  wpfirate  ]>.ia»porta  muy  be  granted 
to  different  members  of  n  family  when  good  cause  is  shown  therefor,  st^parato  pass- 
ports must,  in  every  case,  be  granted  for  a4lult  children, 

"  By  act  of  Congfesfl,  approved  .lune  'JO,  187-1,  a  fe«  of  Ave  dollars  is  required  to  be 
colloetiHl  for  every  citizen's  passport.  That  amount  should  nccompnuy  each  applica- 
tion. Postal  money  orders  and  bank  checks  should  b^  payable  to  the  disbnning 
clerk  of  the  Depariment  of  State.  Checks  to  bo  available  l<>r  the  full  amount  must 
be  drawn  ou  banks  at  principal  business  oentera.  Individual  checks  must  be  certified 
by  the  banks  ujiou  which  I  hoy  are  drawn, 

"A  pa.saport  ia  good  for  two  years  fi-om  its  date  and  no  longer.  A  new  one  nmv  bo 
obtained  by  stating  tbo  date  and  number  of  the  old  one,  paying  the  fee  of  flvo  dollars, 
and  furnishing  satisfactory  evidence  that  the  applicant  is  at  the  time  withiu  tlm 
United  States.  The  oath  of  allegiance  must  also  bo  transmitted  when  the  former 
pansport  was  issued  i>rior  to  IflGl, 

"  Citizens  of  the  Fuited  States  desiring  to  obtain  passports  while  in  a  foreign  coun- 
try must  apply  to  the  chief  diplomatic  representative  of  the  United  States  in  that 
coHUtry,  or,  In  the  absence  of  a  diplomatic  representative,  then  to  the  consul-general, 
if  there  bo  one,  or,  iu  the  absence  of  both  the  officers  hist  uamed,  to  a  cfttnHl.  A 
naturalized  citizen  so  a]>plylug  abroad  must  state  under  oath  that  his  nl  uco 

his  naturalization  havu  bocu  siudi  as  not  to  work  an  abandonment  of  hi  iiy 

and  that  he  expects  to  return  to  the  United  States  an  his  domiejle  and  tiii.i.  .. -l-.^!. 

"  Passports  can  nnl.  lie  lanfnlly  iMiiod  l.y  Stale  niithoritieJi,  or  by  judicial  or  uiuuic- 
ipal  fnuotionuries  of  the  United  Slates  (Ui^v.  StaL,  $  407^1),  and  it  is  made  a  penal 
ofTeuBo  for  nnautborizcil  iiersons  to  grant  any  ptiasport  or  other  instrument  in  the 
nature  of  a  passport. 

470 


CHAP.  VII.1 


PASSPORTS. 


"  To  persons  wisliinn  to  obtain  passports  fortbomselves,  blank  forms  of  application 
■will  bo  furnislicd  by  tbis  Department  on  request,  atating  whether  the  applicant  be  u 
native  or  a  naturalized  citizen.  FormH  aro  not  fumiahou,  except  as  samples,  to  thoao 
who  mako  a  business  of  proeuriujLf  pa.siiports. 

"Counnunicsitionsubonld  beadclresficd  to  the  Department  of  State,  indorsed  'Pass- 
port Division,' und  eurii  coiumtiuicatioa  should  give  I  he  iwst-offlce  address  of  the 
person  tu  wlioui  tho  aiif^wer  in  to  bo  directed. 

*' rrofrsrtirtual  titles  will  not  bo  io»ert-ed  in  passports. 

♦'The  issuing  of  passports  i«  at  tlw  discretion  of  the  Secretary  (Rev.  Stat.,  $  4075), 
and  they  will  not  be  granied  it>  persons  engaged  in  violation  of  the  laws  of  the  United 
States,  e.  g.,  Mormon  iiropagandista. 

"  Tho  refnsal  to  grant  a  passport  except  oa  proof  of  citizenship,  i.s  not  to  be  regarded 
as  JDconsisteut  with  the  [losition  that  tho  Departnuot  will  exteml  to  ptrsons*  domiciled 
in  the  United  States,  thoii^'h  not  citizens,  such  rights  as  belong  to  them  by  intema- 
tionnl  law." 

Where  iipjilicatiou  was  riiiiilc  to  tJio  Department  of  State  for  pass- 
parts  for  live  persons  residiDg  in  the  island  of  Cura^oa,  four  of  whom 
were  boru  in  that  island  and  one  in  the  island  of  Saint  Thomas,  and 
Jill  of  whom  were  cluldren  of  native  citizens  of  the  United  States,  but 
it  did  iiiit  appear  that  any  of  the  applicants  had  ever  resided  or  in- 
tended to  reside  in  the  United  States,  it  was  advised  that  tho  appli- 
cants are  not  entitled  to  passports. 

13  Op.,  61>,  rioar,  18(;0. 

"Where  persons  born  abroad  claim  passports  as  citizens  of  the  United 
States,  founded  on  an  alleged  Texan  citizenship  at  the  time  of  annex* 
ation,  Ihey  may  be  dertoed  ritizens  of  the  United  States  and  entitled  to 
pas.sports  as  such  should  tlicy  be  found  to  belong  to  any  of  the  classes 
of  Texas  citizens  mado  citizens  of  tho  United  States  nnder  the  statute 
of  annexation. 

13  Op.,  397,  Akortnan,  1871.    Sco  tupra,  ^  4  Jf,  187/. 

The  laws  of  the  United  States  aiithorizo  the  issue  of  passports  to  all 
citizens  thereof,  withont  distinction,  whether  native-bora  or  nataral- 
izcd. 

15  0p.,U4,  Taft,  1876. 
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*'  With  resi)ect  to  the  certificates  of  courts  of  justice  in  favor  of  per- 
sons who  have  declared  their  intention  to  become  citizen.**,  the  case  is 
in  some  degree  different.  They  havo  taken  tho  preliminary  step  to- 
wards naturalization,  and  seem  to  be  entitled  to  some  recognition  of  that 
step.  While  you  cannot  grant  them  passports  as  citizens,  there  is  no 
iinpropriety  in  nnthenticating  their  certilicatcs  by  the  usual  counter- 
sign, ft  will  be  for  the  Enropean  powers  to  pay  such  respect  to  the 
document  as  they  think  proper.  The  passport  itself  is  but  a  request  to 
foreign  Governments  to  allow  the  bearer  to  enter  and  jnuss  tlirnngh  their 
dominions,  and  urgent  reasons  of  state  warrant  them  in  refusing  to  do 
80.    No  just  offense  could  be  taken  by  the  United  States  if  the  certi- 
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ficates  ill  question  wlioiild  prove  of  little  value  to  tho  hoUiers.  In  all 
common  cases,  however,  ibey  would  probably  prove  us  valuable  as  pass- 
ports; aud  as  those  who  obtain  them  have  disabled  themselves  from 
procuring  passports  from  their  own  Governinents,  thej  seem  to  have 
some  claim  to  all  the  aid  in  this  way  which  wc  can  with  propriety  give 
them." 

Mr.  Everott,  Soc.  of  State,  to  Mr.  logcrsoll,  Doc.  21,  18J*2.    MSS.  Inst.,  Gr,  Brit. 
See  Mr.  Marcy,  Sec,  of  State,  to  Mr.  Jackson,  Sept.  l-l,  18'>4,  qnoted  guprOf 

*' If  ho  goes  abroad  with  papers  showing  that  he  has  declared  bis 
intention  to  become  a  citizen  of  the  United  States,  and  presents  them 
to  our  ministers,  Ihcy  arc  required,  if  they  think  the  documents  genuine, 
to  make  an  indorsement  on  them  to  that  eflect  unless  such  ministers 
have  reason  to  lielievo  that  such  intention  has  been  abandoned.  If  a 
person  has  Ix^jn  here  and  declared  his  intention  to  become  a  citizen, 
and  afterwards  leaves  this  country,  goes  to  another  and  there  takes  up 
his  permanent  abode,  his  connection  with  tho  United  States  is  dissolved, 
and  consequently  his  inteution  to  become  a  citizen  of  thereof  mast  be 
atljudged  to  have  been  abandoned.  By  such  a  course  of  conduct  his 
previous  declaration  ceases  to  be  available  for  any  purpose  whatever ; 
and  our  ministers  and  functionaries  abroad  would  not  be  warranted  in 
such  a  case  to  do  any  act  to  give  it  effect.    •    •    • 

«'  Where  a  person  with  a  fair  intent  has  made  his  declaration  and  goes 
abroad  for  a  purpose  not  inconsistent  with  the  object  of  that  declara- 
tion, and  our  ministers  have  certified  to  the  genuineness  of  the  evidence 
ho  takes  with  him  of  that  fact,  this  Government  has  done  all  that  can 
be  required  or  reasonably  expected  of  it  in  such  a  case.  I  do  not  see 
what  more  it  can  do  for  the  person  so  situated  in  case  other  Govern- 
ments refuse  to  give  the  same  effect  to  such  papers  as  they  usually  giro 
to  regular  passports  in  the  hands  of  one  of  our  citizens." 

Mr.  Mnrc}',  Sec.  of  State,  to  Mr.  BacLanan,  Ai*t.  13, 1854.    MSB.  Inst.,  Gr.  Brit. 

"  This  Government  cannot  rightfully  and  does  not  claim  from  foreign 
powers  tlie  same  consideration  for  a  declaration  of  intention  to  become 
a  citizen,  as  for  a  regular  passport.  The  declaration,  indeed,  is  prima 
facie  evidence  that  tho  person  who  made  it  was  at  its  date  domiciled  in 
the  United  States,  and  entitled  thereby,  though  not  to  all,  to  certain  rights 
of  a  citizen,  and  to  mnch  more  consideration  when  abroad  than  is  doe 
to  one  who  has  never  been  in  our  country  ;  but  the  declarant  not  being 
a  citizen  under  our  law  a,  even  while  domiciled  here,  cannot  enjoy  all  the 
rights  of  citizenship  either  here  or  abniad.  De  is  etitilk-d  to  our  core, 
and  in  most  circumstances  we  have  a  right  to  consider  him  as  under 
our  protection,  and  this  Government  is  disposed  aud  ready  to  grant  bioi 
all  the  benetlts  he  can  or  ought  to  receive  in  such  a  situation.  If  such 
^divi(lu;il,  however,  aftewards  leaves  this  country,  goes  to  another, 
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auU  there  lakes  up  Lis  permaueut  abmle,  Uiii  couuectioii  with  the 
TJiiited  States  is  dissolved,  and  his  intention  to  become  a  citizen  must 
be  cousideretl  to  have  been  abtuulotied.  Under  the  circumstances  the 
I>revious  declaration  ceases  to  lie  available  for  any  jnirposes  whatever. 
But  when  a  persou,  with  a  fair  intent,  has  made  bis  declaration,  and 
goes  abroad  for  any  purpose  not  incompatible  with  the  objects  of  thede- 
chinitiou,  and  the  legatiou  has  certified  to  the  genuineness  of  bis  papers, 
the  Government  of  the  United  States  has  done  all  that  can  be  required 
or  reasonably  expected,  and  can  have  no  j  ust  cause  of  complaint  if  other 
Governments  see  tit  to  refuse  to  give  the  same  effect  to  such  papers  as 
they  usually  give  to  regubir  passports  in  the  hands  of  our  citizens.'* 

Ml.  Murty,  Sec.  of  Sl:ile,  to  Mr.  Suibols,  May  27,  1H54.  MSS.  Iii»t.,  Belglnni. 
Seo  to  snjno  effect  Mr.  Marcy,  Soc.  of  State,  to  Mr.  Clay,  Do*.  28,  1854. 
MSS.  Inst.,  Pern. 

*<Even  though  an  alieu  or  foreigner  may  have  become  domiciled  in 
the  United  States,  or  may  have  declared  his  iuteution  to  become  an 
American  citizen,  he  is  not  entitled  to  a  passport  declaring  him  to  be 
an  American  citizen,  although  both  of  these  classes  of  persons  may  bo 
entitled  to  some  recognition  by  this  Government.  The  most  that  can 
be  done  by  you  for  them,  however^  is  to  certify  to  the  genuineness  of 
their  pai»crs  when  presented  for  your  attestation,  and  when  you  have 
no  reasonable  doubts  of  their  authenticity.  And  to  this  simple  certifi- 
cate, that,  to  the  best  of  your  belief,  the  documeots  in  question  are 
genuiue,  the  liluropean  authorities  are  at  liberty  to  pay  such  respect  aa 
they  think  proper." 

Mr.  Mttrcy,  Sec.  of  State,  to  Mr.  Fiij,  May  «7, 185-1.  MSS.  Inst.,  Bwitt.  Simi- 
lar iastructioDs  were  seat  to  other  of  our  representatives  abroad  at  aUoot 
this  time.  See  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Pcdcn,  Apr.  10, 1856.  MSS. 
Inst.,  Arg.  Rep.,  qnoted  tvpra,  $  19± 

"As  this  Department  grants  passports  to  citizens  of  the  United  States 

only,  it  certainly  recognizes  in  its  representatives  abroad  no  authority 

to  grant  them  to  such  as  are  not  citizens-    At  the  same  time,  it  does  not 

deny  to  them  the  right  of  extending  a  certain  degree  of  protection  to 

those  possessing  only  the  inchoate  rights  of  citizenship.     Tho  nature 

and  extent  of  this  protection,  however,  must  depend  in  a  great  degree 

upon  circumstances;  and  these  will  vary  with  almost  every  case.    Thus 

\  foreigner  who  comes  to  this  country  and,  renouncing  all  allegiance  to 

fcny  other  power,  dedares  his  iuteution  of  becoming  a  citizen,  and  after- 

wards  returns  to  the  country  of  his  birth  for  a  temporary  pari>ose  only, 

not  losing  his  domicile  here,  is  clothed  with  a  nationality  which  entitles 

him  to  a  greater  degree  of  protection  thau  could  properly  be  extended 

H       to  one  who,  as  in  the  case  of  Mr.  W,,  after  declaring  his  intention  to 

V       become  a  citizen  of  the  United  States,  shortly  after  departs  therefrom, 

H       and  remains  abroad  a  sufficient  length  of  time  to  warrant  the  belief 

^^^^  473 


^ 


CITIZENSHIP,  NATUBALIZATIOX,  AND  ALIENAGE.    fcHAP.  VlL 

that  be  Las  eitUer  abaudoued  that  intention  or  is  indiflerent  about  car- 
rying it  into  eflfect.^ 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Vroom,  July  7, 1854,    M8S.  In«t.,  Pniasia. 
As  to  privileges  of  domicU,  see  infra,  $  196. 

"Passports  are  the  only  < protoc-tion  papers'  known  in  tlie  law,  or 
sanctioned  in  this  Department.  What  sire  technicuUy  called  'protec- 
tion papers'  are  used  in  our  international  intercourse  with  uncivilized 
nations.  Protection  papers  are  a  feature  in  the  principle  of  asylum, 
which  we  maintain  with  barbarous  or  semi  civilized  statea,  hut  nowhere 
else." 

Mr.  Sowurd,  S*c.  of  State,  to  Mr.  Asbotli,  Mar.  27,  1R67.     MSS.  Inst.,  Arg.  Rep. 
See  Im^tmctioaB  of  Mr,  Cass,  Aug.  18, 1853.    MSS.  Inst.,  Barb.  Powurs. 

Special  passports,  accompanying  letters  of  introduction  to  the  diplo- 
matic representatives  of  the  United  States,  may  be  issned  in  spi'cial 
cases. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Key,  Apr.  IP,  1879.    MSS.  Dom.  Let. 

The  meaning  and  interpretation  of  section  1C3,  Consular  Regulations, 
"seems  very  plain  and  obvious.  In  cities  or  towns  in  Germany  where, 
for  purposes  of  identification,  sojonrning  foreigners  are  retpiired  by  the 
local  laws  or  municipal  regulations  to  deposit  (heir  passiwrts  with  the 
police  or  other  local  authorities,  as  is  understood  to  be  the  case  in  Ham- 
bnrg,  Berlin,  and  generally  in  cities  and  towns  throughout  Germany, 
*a  consular  certificate  may  be  granted  setting  forth  the  facts  a«  appear- 
ing from  the  passports^  but  only  with  a  view  of  complying  with  the  law 
or  regalalion.' 

"The  person  seeking  t^uch  certificate  there  mnf>t  itresent  to  the  con- 
sul a  passport,  and  the  i>assport  must  not  be  over  two  years  old.  The 
certificate  shoald  be  confined  in  its  statements  to  *  the  facts  appearing 
from  the  ttassport.*  It  should  aI.so  state  the  time  at  which  it  (the  certifi- 
cate) will  cease  to  !)o  eflective,  which  time  is  to  be  limited  by  the  date 
at  which  the  passport  will  be  two  years  old,  and  it  should  also  state  ex- 
pressly and  explicitly  tliat  it  is  only  to  be  used  in  tlie  locality  where  it 
is  issued,  aud  there  only  for  the  purpose  of  compliance  with  the  local 
laws  aud  regulations  of  such  locality.  Moreover,  in  no  case  is  such  con- 
sular certificate  to  take  the  place  of  or  to  be  used  in  lieu  of  a  passport." 
Mr.  Fr«linf;Iin\  (W'h,  Sec.  of  State,  to  Mr.  Sargent,  July  2G,  Itf83.  MSS.  Inett., 
Germ. 

"  The  liabit,  therefore, of  obtaining  transit  jmsses  by  American  citizens 
for  Chinese  principals,  to  secure  for  them  udvuntagcs  to  which  they  are 
not  entitled  by  the  laws  of  their  own  country,  is  such  an  abuse  of  the 
privilege  as  not  only  to  justify  the  Chim-se  authorities  in  reflising  to 
recognize  such  passes  when  irregularly  issue*!  or  obtained,  but  also  in 
declining  to  grant  additional  ones  to  those  found  guilty  of  such  prac- 
tices.*' 

Mr.  Froll«ghu>»ca.  See.  of  State,  tf»  Mr.  Young,  Aug.  8, 18M.    M88.  Inst., China, 

474 


rnAP.  vii.] 


PASSPOKTS, 


[§193. 


^'TLo  Britisli  treaty  of  1858  provides  tliat  'British  subjects  may 
travel  for  their  pleasure  or  for  purposes  of  trade  to  all  parts  of  tlie  iu- 
terior^  under  passports,  \>hich  will  be  issued  Ivy  their  consuls  and  coun- 
tersigued  by  the  local  authorities/ 

"Now  these  so-called  passports,  issued  under  the  British  treaty 
(which  we  under  the  mostfavored-nation  clause  have  a  right  to  invoke), 
are  not  passports  iu  the  international  sense,  but  local  certificates  or 
passes  urantinf?  perraissiou  to  the  bearer  thereof  to  go  into  the  interior 
from  the  treaty  port  where  they  were  issued. 

"  These  certilieatcs  derive  their  validity  from  juiiit  issuance  by  the 
consul  and  the  local  Chinese  authority,  hut  the  initiative  in  issuing  them 
belongs  to  the  consul,  and  the  Chinese  cannot  refuse  to  countersign 
them. 

*♦  These  certiftwites  are  moreover  not  merely  temporary  and  local,  but 
are  limited  to  the  particular  journey  to  be  undertaken  in  China.  When 
tlie  specified  time  expires,  or  the  Jonrney  ia  performed,  the  certificate 
loses  validity  and  another  must  be  issued  if  the  bearer  wishes  to  con- 
tinue iu  the  interior  or  make  another  journey  thither. 

**A1I  this  points  to  an  instrument  which  snpplements  an  ordinary 
general  passport  which  every  nation  has  the  independent  right  to  issue 
to  its  subjects  and  which  other  nations  may  disregard  at  their  peril. 

**  The  Chinese  certificates  are  at  the  most  merely  transit  passes. 

**  We  have,  however,  decided  many  times  that  no  such  pass  or  certifi- 
cate, which  carries  on  its  face  recognition  of  the  bearer's  nationality, 
can  be  issued  iu  lieu  of  a  regular  passport  as  prescribed  by  statute. 

"  It  is  not,  however,  to  be  expected  that  an  American  citizen  is  to  be 
required  to  take  out  a  new  passport  every  time  bo  journeys  more  than  30 
miles  inland  from  a  treaty  port,  and  be  compelled  to  pay  |5  each  time. 

''The  true  solution  would  seem  to  be  to  provide  for  the  issuance  by 
the  consuls  of  a  form  of  limited-transit  certilieatcs,  but  only  on  presenta- 
tion of  a  passport  previously  issued  by  the  legation,  or  upon  filing  a 
duly  attested  application  for  a  passport  with  evideuco  of  citizenship 
accompanied  by  the  legal  fees." 

Mr.  FrclinglinyBen,  Stn:.  of  State,  to  Mr,  Young,  Jan.  19,  I880.   MSS.  Inat.,  Chiuo. 

•*Thi8  Department  has  received  a  dispatch  of  the  20th  nllirao,  from 
the  United  States  consul  at  Beirut,  stating  that  the  Turkish  bureau  of 
nationality  at  Constantinople,  had  recently  declined  to  certify  to  the 
American  citizenship  of  Messrs.  K.  O,  ami  B.,  on  the  ground  that  their 
passports  did  not  show  that  they  left  the  Ottoman  Empire  prior  to  the 
promulgation  of  the  law  of  IHG'J,  forbidding  Turkish  subjects  to  leave 
the  country  without  permission  to  become  naturalized  in  another  coun- 
try. The  refusal  referred  to,  for  the  reasou  alleged,  seems  so  extraor- 
dinary, at  least,  that  you  will  protest  against  it,  and  endeavor  to  have  it 
corrected  so  far  as  it  may  have  been  or  may  be  applied  to  the  persons 
above  referred  to. 
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*'  Passports  are  issiit'd  by  this  Dcpartraeut  to  naturalized  citizens  upon 
the  production  of  the  certifl<^ate  of  Datiimlizatlou.  There  is  no  htw  of 
the  United  States  requiring  a  passport  to  state  when  a  naturalized  cit- 
izen left  the  country  of  bis  birth,  or  to  embody  that  statement  in  the 
passport.  It  has  not  been  the  practice  of  this  Department  to  insert 
such  a  statement  in  the  passports  issued  to  former  Turkish  subjects  or 
to  any  other  uatnrjilized  citizens.  A  ditlerent  course  might  imply  that 
the  right  of  the  foreign  Government  to  participate  in  or  to  make  the 
naturalization  of  its  sohjects  conditional  was  acknowledged  here.  This 
it  has  never  been  and  probably  never  will  he. 

u  Tbe  Turkish  law  referred  to  also  seems  to  be  defective  or  ambiguous, 
inasmuch  as  it  assumes  that  every  Ottonjan  subject  who  leaves  his  native 
country  has  an  intention  to  become  naturalized  elsewhere.  If  this  be  the 
meaning  of  the  law,  it  must  be  contrary  to  facts  of  daily  occurrence  iu 
that  Empire.  It  may  he  that  Turks,  in  proportion  to  their  number,  do 
not  travel  as  much  as  inhabitants  of  other  countries.  Still,  it  is  believed 
that  comparatively  few  of  those  who  do  go  abroad  leave  home  for  the 
purpose  of  changing  their  nationality." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Enimet,  Mny  29,  ISe.'"!.    MSS.  Inat.,  Turkey; 
For.  Rel.,  1885. 

Where  the  object  is  to  obtain  a  passport  for  an  insane  person,  the 
application  may  he  made  and  proper  papers  presented  by  the  guardian 
or  nearest  friend  of  the  person  in  question.  **Even  were  this  not  the 
case,  the  regulations  in  regard  to  issuing  passports  arc  not  imposed  by 
Congress,  but  are  discretionary  with  the  Executive,  and  may  at  any  time 
iHi  Interpreted  or  modified  by  tlie  Department  of  State.  They  should 
certainly  not  be  applied  in  such  a  way  as  to  exclude  from  a  passport 
persons  by  whom  it  may  be  most  needed,  as  in  the  present  case." 

Mr.  Portor,  Acting  Sec.  of  State,  to  Mr.  Wiuchcator,  Sept.  14, 1885.    MSS.  Inst,, 
Switz.;  For.  Rcl.,  1685, 

"Complaints  have  from  time  to  time  reached  the  Department  of 
State  of  the  issue  of  ])assporta,  or  papers  in  the  nature  of  passports, 
by  consular  officers,  when  ])rohibited  from  doing  so.  In  future  it  will 
be  required  that  diplomatic  oflicers  shall  make,  in  addition  to  the  re- 
turn hereinafter  prescribed,  a  semiannual  return  of  passports  to  the 
Department,  showing  each  passport  issued  by  consular  officers  in  any 
form  which  may  have  been  presented  to  them  for  visi  or  otherwise. 
This  report  will  embrace  the  name  of  the  person  to  whom  the  i>as8port 
was  issued,  whether  such  person  is  a  citizen  by  birth  or  naturalization, 
the  date  of  i.ssue,  tlie  name  and  title  of  tin;  consnlar  otlicer  issuing  the 
same,  the  form  of  the  pa.ssport  or  paper,  and  also  the  several  visas 
thereon,  the  dates  thereof,  and  the  names  of  the  officers  making  the 
same. 

"  Certificates  are  sometimes  issued  by  consnlar  officers  in  countries 
where  there  is  a  diplomatic  representative,  attesting  the  identity  of 
the  persons  to  whom  they  are  grHuled,  to  be  used  in  the  place  of  regu* 
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larly  ifisueil  jiassports  for  the  porpoBes  of  travel  or  local  protection.  Jii 
eoiiiitrit's  where  the  local  laws  or  regulations  rcquire  the  deposit  of  a 
passport  (liiriii^^  the  temporary  sojourn  of  a  traveler,  a  consuiar  certifi- 
cate setting:  forth  the  facts  as  appearing  from  the  passport,  may  be 
graiiteil,  but  only  to  comply  with  tJie  requiremeuts  of  the  local  law  or 
regulation.  Certificates  iuthe  nature  of  passports,  iind  to  bo  used  as 
such,  are  wholly  unauthorized. 

*' Applications  have  sometimes  been  made  to  the  diplomatic  and  cou- 
snlar  officers  of  the  (lovLTiiment  for  the  issue  of  certificates  of  citizen- 
ship to  persons  residing  in  foreign  lands  and  claiming  to  be  American 
citizens.  Hereafter  no  certificates  will  be  issued,  except  in  the  form  of 
passports  under  the  regulations  herein  prescribed,  unless  :i  difl'erent 
form  be  prescribed  by  the  taws  of  the  country  iu  which  the  legation  or 
consulate  is  situated,  in  which  case  the  diplomatic  representative  or 
consul  will  transmit  to  the  Department  a  copy  of  the  prescribed  form. 
To  protect  the  dignity  of  snch  citizenship,  and  to  guard  against  frand- 
ulcnt  assumption  of  it,  ministers  and  consuls  will  be  strict  in  thn  ob- 
servance of  the  rules  herein  laid  down,  and  will  exercise  caution  in 
issning  passports  to  applicants.  AVhen  their  intervention  is  invoked 
on  behalf  ot  citizens  of  the  United  iStates  residing  in  foreign  countries 
agents  of  the  <ioveriinient  will  be  careful  to  remember  that  it  is  as  incura- 
bent  on  such  persons  as  it  is  upon  the  citizens  or  sultjecta  of  those  for- 
eign countries  to  observe  the  reasonable  laws  of  the  state  in  which 
thoy  reside. 

"Abuses  which  have  heretofore  occurred  in  granting  protection  from 
the  local  authority  iu  eastern  countries,  and  especially  in  the  Turkish 
dominions^  to  persons  who,  in  the  opinion  of  this  Department,  had  no 
claim  thereto,  render  it  advisable  that  the  loj^ations  antl  consulates  there 
should,  once  in  six  months,  report  the  number,  names,  and  occu[)atiou8 
of  the  persons  to  whom,  during  the  six  months  preceding,  such  protec- 
tion may  have  been  given,  or  by  whom  it  may  have  been  claimed.  Such 
re[)ort  will  in  future  be  expected  to  be  made  at  the  beginning  of  every 
January  and  Jidy.  It  is  believed  that  sound  policy  dictates  the  utmost 
scrutiny  and  caution  in  extending  the  jirotectiou  of  this  Government 
to  any  persons  abroad  not  citizens  of  the  LTnited  States.  This  policy, 
scrupulously  adhered  to,  is  apt  to  afford  more  eflicient  protection  to 
those  to  whom  it  is  really  due.  8uch  iirotection  should  in  no  event  be 
given  to  aliens  not  actually  in  discharge  of  otbcial  duty  under  the  direc- 
tion of  the  respective  diplomatic  agents  and  consular  oJlicers  or  em- 
ployed in  their  domestic  service,  or  when  it  will  operate  to  scieen  the 
holder  from  prosecation  tor  oflenses  against  the  laws  of  the  country,  or 
when  reasonable  ground  exists  for  objection  by  the  Government.  No 
instrument  in  the  nature  of  a  passport  should  be  issued  to  aliens  thus 
protected;  it  will  be  sullicient  to  grant,  when  necessary,  a  certificate 
setting  forth  their  relation  and  duties  in  connection  with  the  legation  or 
consulate." 

Priatwl  Pera,  Inst.  Dip.  AfieuU,  1685;  sec  also  U.  8.  Coos.  Kog.,  1881,$$  161/. 

There  is  no  law  authorizing  the  Secretary  of  State  to  furnish  the 
owners  of  an  American  merchant  vessel  with  a  letter  of  safe-conduct  to 
the  American  ministers  and  naval  ofiScers  in  the  East 
12  0p.,85,  Staobery,  1666. 
As  to  BO»-Iottor8,  SCO  infra,  $  408. 

477 


^  194  ]    CITIZENSHIP,  NATUEALIZATION,  AND  ALIENAGE.    [CUAP.  YIL 

(4)  Visas,  and  limitations  as  to  tims. 

1 194. 

"  It  has  been  broupbt  to  tbe  knowledge  of  this  Department  that 
mauy  of  the  consuls  of  foreign  Governments  residing  I'n  the  United 

States,  are  in  habit  of  attaching  their  vis<5  to  passports  of  citizens  of  the 
ITuited  States  which  have  bt-eu  issued  more  than  a  year.  As  the  regu- 
lation of  this  Department,  made  pursuant  to  law,  requires  that  a  new 
passport  shall  be  taken  out  by  every  citizen  of  the  United  States  when- 
ever he  or  .she  may  leave  the  conutry,  and  that  every  passport  to  be 
valid,  must  he  renewed,  either  at  this  Department,  or  at  a  legation  or 
consylate  of  the  United  States,  at  theexpiration  of  one  year  from  Its  date, 
and  that  a  revenue  tax  of  five  dollars  shall  he  paid  on  each  passport  at 
the  lime  at  which  it  shall  be  issued  or  renewed,  it  is  essential  to  the  pro- 
tection of  the  revenue  dne  from  this  source  that  foreign  consuls  should 
abstain  from  attaching  their  vis<5  to  passports  which  have  been  used 
on  a  fornHT  ahsence  of  the  holder  from  the  United  Stales  or  which  are 
a  year  or  more  old  when  presented  for  vis6," 

Mr-  Fish,  Sec.  of  State,  to  Mr.  Tboraton,  May  9,  ltf70.    MSS.  Nt.tes,  Gr.  Pj  it . 

"  Upon  that  subjecl  I  have  to  inform  you  that  applicants  at  the  De- 
partment are  uniformly  advised  that  a  jiassport  is  good  for  two  years 
from  its  date,  and  no  longer;  and  that  persons  applying  to  an  American 
representative  abroad  will  bo  required  to  furnish  satisfactory  evidence 
that  IheyarcKtill  entitled  to  protectiou  as  citizens  of  the  Uniled  States. 
It  is  LMjusidered  that  indefinite  residetiee  abroad  might  be  quite  as  mnch 
encouraged  by  the  possession  of  a  passport  good  for  an  indefinite  ]>eriod, 
as  by  the  operation  of  the  rule  which  forces  the  party  to  submit  his  case 
anew  to  the  careful  scrutiny  of  the  legation  as  otten  as  onee  in  two 
years,  with  suitable  evidence  bearing  upon  his  claim  to  ccmtiuued  pro- 
tection." 

Mr.  Kvarta,  Sec.  of  State,  to  Mr.  Everett,  Feb.  5,  l&T^.    MSS.  luat.,  Gortu. 

The  paragraph  of  our  Consular  Kegulations  which  provides  that  no 
visa  will  be  attached  to  any  passport  after  two  years  from  its  date,  is  a 
matter  purely  municipal,  and  does  not  necessarily  abrogate  sncU  pass- 
ports when  renewal  eauld  not  be  had. 

Mr.  Evartu,  Sec.  of  State,  to  Mr  Kish,  Di'c  18,  18?S.     MSS.  Iiuit.,  Swit*. 

While  tlie  right  of  foreign  (Jovernments  to  require  passports  from 
citiz-ens  of  the  United  States  is  not  disputed,  the  frivoh»us  exaction  of 
taxes  on  vi.'^as,  and  ohstrucltons  in  thrir  wny  by  foreign  tHivernments,  is 
a  matter  of  international  complaint. 

Mr.  Freliughuyscti,  8«c.  of  Stato,  to  Mr.  Kortttcr,  Munh  1,.',  l-rjJ.     M.•^^.  ln*i.,, 
Spain. 
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I 


**  I  inclose  for  your  attention  a  letter  dated  April  30, 1885,  from  Mr. 
H,  B.  Plant,  the  presideut  of  tlie  Savancali,  Florida  and  Western  Kail- 
way  Company,  complaining  of  the  great  annoyance  and  discourage- 
ment to  iLe  commercial  and  passenger  traffic  of  the  railways  leading  to 
tbe  ports  on  the  Gulf  of  Mexico  canaed  by  the  system  now  enforced  in 
Cuba  requiring  passports  (u  be  visaed  by  a  Spanish  consul  from  all 
persons  arriving  at  a  Cuban  port.  Many  of  those  proceeding  there  for 
tho  first  time  are  ignorant  of  the  necessity  of  providing  themselves  with 
a  visaed  i»assport,  and  discover  it  only  on  arriving  at  the  port  of  em- 
barkation, and  often  too  late  to  obtain  one  from  Washington,  They 
are,  perhajis^  also  further  deterred  from  pursuing  their  journey  by  the 
heavy  lew  of  $•!  exacted  for  the  vis6  in  addition  to  the  first  cost  of  the 
X>ass[)ort. 

"The  passport  system  having  been  found  a  serious  obstacle  to  the 
modern  mode  of  universal  and  rapid  travel,  is  now  practically  and  tac- 
itly abolished  in  Europe,  except  where  a  military  state  of  siege  requires 
every  traveler  to  be  identified  and  vouched  for.  It  is  believed  by  this 
Government  that  our  relations  with  Cuba  are  so  peacelul  and  intimate 
that  this  restriction  to  trade  and  travel  might  now  bo  removed  without 
detriment  to  the  interests  of  either  nation  and  in  fact  to  their  mutual 
advantage.  You  are  therefore  requested  to  take  an  early  opjiortunity 
to  lay  these  views  before  the  minister  of  foreign  affairs,  and  to  propose 
and  urge  that  a  clause  should  be  inserted  in  the  commereial  treaty  now 
pending  between  the  United  States  and  Spain  abolishing  the  present 
system  of  passports,  except  possibly  at  such  times  when  a  state  of  siege 
or  military  operations  lor  the  national  defense  might  require  a  more 
rigorous  inspection  of  travelers  arriving  at  Spanish  ports.  Should  this 
suggestion  be  favorably  received,  you  can  forward  at  once  to  the  De- 
partment the  text  of  such  a  clause  as  drawn  up  either  by  yourself  or  at 
the  Spanish  foreign  office,  with  a  view,  if  necessary,  to  consultation  here 
with  the  Spanish  minister." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Tostor,  May  6,  1885.    M88.  Inat.,  Spain; 
For.  Eol.,  1885. 

"Passj)orts  are  to  be  verified  only  by  the  consular  officer  of  the  place 
where  the  veritication  is  sought,  for  which  a  fee  of  one  dollar  in  the  gold 
coin  of  the  United  States,  or  its  equivalent,  will  be  collected.  In  the  ab- 
sence of  such  consular  officer,  or  should  the  foreign  Government  refuse 
toackno\vle(lgetbe  validity  of  the  consular  visa,  it  may  bo  given  by  the 
priueipat  diplomatic  representative.  A  diplomatic  representative  or 
his  secretary  of  legation  may^  however,  verify  passports  presented  to 
him  when  there  is  no  consulate  of  the  United  States  established  in  the 
city  where  the  legation  is  situated.  A  consular  agent  may  visa  but 
cannot  issue  a  passport. 

**Afc  the  close  of  each  quarter,  returns  are  to  be  made  to  this  Depart- 
ment of  the  names  of  ami  particulars  regarding  the  persons  to  whom  tho 
passi)ort  shall  be  granted,  issued,  or  verified,  together  with  the  amount 
of  tho  taxes  or  fees  collected  for  the  same,  which  taxes  or  fees  will  be 
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i*liarf;red  on  tljo  books  of  tbo  Treasury  agaiust  the  iiersou  receiving 
them.  The  fees  lor  visas  or  pass] wits  should  be  entered  and  aocouDted 
for  in  the  quarterly  stateineut  of  the  agent's  account. 

"No  visa  will  bo  attached  to  a  passport  after  two  years  from  it-s  date. 
A  new  passport  may,  however,  be  issued  in  its  place  by  the  proper  aa- 
thority,  as  hereinbefttro  provided,  if  desired  by  a  bolder  who  has  not 
forfeited  citizenship." 

Printed  PcFB.  Inst,  Dip.  Agents,  1885.    Sc«  U.  S.  Cons.  Rog.,  1881,  ^  164. 


(5)  How  TO  BR  6UProni'isD» 

§105. 

**  A  certificate  of  naturali.'^alion  and  the  possession  of  a  passport  are 
presumptive  iiroof,  in  the  absence  of  other  evidence,  that  the  person 
named  therein  is  a  citizen  of  the  United  States.  If  he  has  not  forfeited 
his  right  to  be  so  regarded  be  remains  such.  The  question  in  each 
case  must  be  decided  by  the  facts  peculiar  to  it,  and  shonhl  be  inves- 
tigated and  decided  by  the  of^ecr  to  whom  the  application  is  made. 
Where  the  facta  have  been  investigated  and  doubt  exists,  a  reference 
may  be  made  to  this  Department." 

Mr.  Fish,  Sec.  of  State,  to  BIr.  Davis,  Dec.  2'^,  1674,  M6S.  lu>»t.,  Prussi.'i. 

*•  The  pretension  of  that  Government  [Mexico],  too,  to  ignore  the  pass- 
port of  this  Department,  and  to  require  an  inspection  of  the  certificate 
of  the  naturalization  of  an  alien,  cannot  be  acquiesced  in.  You  will  dis- 
tinctly apprise  the  minister  of  foreign  atlairs  to  that  effect,  and  will  add 
that  this  Government  will  expect  to  hold  that  of  Mexico  accountable 
for  any  injury  to  a  citizen  of  the  United  States  which  may  be  occasioned 
by  ft  refusal  to  treat  the  passport  of  this  Department  as  sufficient  proof 
of  his  nationality." 

Mr.  Evarta,  See.  of  State,  to  Mr.  Foster,  June  10,  ld79.    MBS.  Inst.,  M(*x. 

*' The  assumption  by  the  Mexican  Government  of  a  right  to  inspect 
and  decide  upon  the  validity  of  certificates  of  naturalization  issncfl  by 
these  numerous  courts  in  preference  to  receiving  the  proofs  afforded 
by  a  passport  of  this  Department  must  be  regarded  as  wanting  in 
proper  courtesy  to  the  Government  of  a  friendly  iiower. 

"It  may  also  be  remarked  tliat  there  are  many  citizens  of  the  United 
States  who  were  neither  born  such  or  naturalized  in  the  ordinary  way. 
These  were  naturalized  by  treaties  with  f(»reign  powers,  and  not  a  few 
of  them  by  treaties  between  the  United  States  and  Mexico.  If  these 
should  visit  the  ^Icxlcnu  Republic,  they  will  have  no  such  certificate  of 
naturalization  as  is  granted  to  natives  of  other  countries  naturalized 
hero.  The  only  guarantee  of  nationality  in  their  case  would  be  »  pass- 
port from  this  Department.'* 
Ibid. 
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When  a  passport  is  gravely  impeacLed,  it  should  be  supported,  in 
order  to  be  elTicifcious,  by  un  adequate  certificate  of  naturalization. 

Mr.  FrtOiughnyfeon,  Sec.  of  State,  to  Mr.  Cramer,  Mnr.  28,  1*^3.    MSS.  lust., 

A  passport  fraudulently  obtained  will  be  treated  by  tbc  Departraeut 
of  State  as  a  nullity. 

Mr.  Murcy,  Sec.  of  State,  to  Mr.  Jacksou,  Dt-c.  7,  1853.  MSS.  Inst.,  Austria; 
aujtra,  $  174  a. 

As  a  geueral  rule,  a  pasypoi  t  jj;raute<l  by  tlie  {Secretary  of  State  is  not 
evidence  in  a  court  of  justice  tluit  the  person  to  whom  it  was  given  was 
a.  citizen  of  tbo  United  States. 

Urfctiqui  i:  D'AjImI,  9  Pf t.,  002. 

WhcD  fraud  is  plainly  shown,  the  Government,  or  its  drpbjmatio  offi- 
cers, as  the  case  may  be,  will  refuse  to  acknowledge  the  validity  of  the 
]»assport. 

Sujtra,  $  174a. 

X.  J2fDIA^S  AND  CHiyESE. 
{I)  Ikdiaxs. 

§  UUk 

Indians,  tliongk  boru  wiLhiu  the  limits  of  the  United  States,  are  not 
"citizens"  under  the  fourteenth  amendment  lo  the  Constitution,  since 
tbey  are  not,  in  a  full  sense,  "subject  to  the  jurisdiction"  of  the.  United 
States. 

McKay  r.  Camjihell,  "2  Sawj-cr,  ll'J;  KarrjiLoo  r.  Aihiuis,  I  Dill.,  344  ;  Ex  parte 
Reynolds,  IH  Alb.  L.  J.,  8;  15  Am.  Law  Ror.,  'il.  Tl»e  intcrnatioBHl  rolri* 
liona  of  iDdlaoR  are  discuMiscd  infra,  f  5  208  jf.    S**e  a\iM  aif/ira,  $  Iffl. 

(2)  CiUXESC. 

§  197. 

CiiiDCse,  also,  arc  not  citizens  in  the  contemplation  of  the  fourteenth 
amencbuenc,  since  they  are  not  eaj^able  of  untiiralization  under  our 
legi.^Ialiwu, 

Wliftit.  Com.  Am.  Law,  $^  4X),  285;  In  re  Ah  Ynp,  5  S.iwj-cr,  1K>;  State  v. 
Ah  Chew,  IG  \ev.,  TtO.CA. 

"Although  not  accepting  as  a  final  decision  (not  having  yet  been 
ulbrmed  by  the  Supremo  Court  of  the  United  States)  the  ruling  of 
Judge  Sawyer  that  Chinese  cannot  become  citizens,  the  Department 
•  is  constniiuedjOn  examination  of  the  laws,  to  believe  that  his  decision 
is  based  on  a  sound  api»reciation  of  the  law.'  Ileuco  it  is  advisable 
that  notbing  be  done  in  China  by  its  delegates  there  to  commit  it  to 
any  assertion  toward  the  Imperial  Government  of  the  legality  of  any 
S.  Mis.  JC2— VOL.  11 31  4S1 
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act  of  purported  naturalization  of  a  Cbinese  subject  in  the  United 
States." 

Mr.  Evartfl,  Sec.  of  State,  to  Mr.  Holcombe,  Oct.  29, 1678.    M6S.  Inst.,  Chisa. 

By  the  act  of  May  G,  1882,  sec.  U  (22  Stat.  L,,  Gl),  it  is  provided  "  that 
hereafter  no  State  court  or  court  of  the  United  States  shall  admit 
Chinese  to  citizenshiiJ." 

As  to  passporta  in  China,  see  supra,  ^  193. 
As  to  intervention  in  China,  see  supra,  $  G7. 
As  to  treaties  with  China^  see  supra,  (  144. 
As  to  injuries  to  Chinese,  see  infra,  $  226. 

A  child  born  in  the  United  States  to  Chineso  parents  here  residing 
has  been  held  to  be  a  citizen  of  the  United  Stat-es. 
Look  Tin  Sing,  in  re. ,  lU  Sawyer.  3.'k!. 

If  not  at  the  time  '*  subject  to  the  jurisdiction  of  theUuited  States'* 
they  are  not  cilizeus  {supra,  §  190.    See  also«<//*m,  5  1 7:J,  lust  paragraph). 


XI.  DOMIC! L. 

(1)  May  give  rights  axd  iMrosK  duties. 

§  198. 


I 


**  The  fjoneral  lule  of  the  public  hiw  is  that  every  ]»erson  of  full  ago 
has  a  right  to  change  his  domicil,  and  it  follows  that  when  he  removes 
to  another  place,  with  an  intention  to  ninUe  that  place  his  permancDt 
residence  or  his  residence  for  an  indefinite  period,  it  becomes  instantly 
bis  place  of  domicil  j  and  this  'i&  so,  notwithstanding  he  may  entertain 
a  floating  intention  of  returning  to  his  original  residence  or  citizenship 
at  8on>e  future  period.  The  Suprciiie  Court  of  the  United  States  has 
decided  Uhat  a  person  who  removes  to  a  foreign  countr}*,  settles  himself 
there^  and  engages  in  the  trade  of  the  country,  furnishes  by  these  acts 
such  cviilences  of  an  intent iou  i>crmancntly  to  reside  in  that  country, 
as  to  stamp  him  with  its  national  cliaracter;*  and  this  undoubtedly  is  iu 
full  accordance  with  the  sentiaients  of  the  most  eminent  writers,  as  well 
as  with  those  of  other  high  judicial  tribunals  on  the  subject.  No  country 
has  carried  this  general  presumption  further  than  that  of  the  United 
Stat-es,  siuc«i  it  is  well  known  that  hundreds  of  thousands  of  persons 
are  now  living  in  this  country  who  have  not  been  naturalized  according 
to  the  provisions  of  law,  nor  sworn  any  allegiance  to  this  Goveromeott 
nor  been  domiciled  amongst  us  by  any  regular  course  of  proceedings. 
What  degree  of  alarm  would  it  not  give  to  this  vastly  numerous  class 
of  men,  actually  living  anmngst  us  as  inhabitants  of  tho  United  States, 
to  learn  that  by  removing  to  this  country  they  have  not  transferred 
their  allegiance  from  the  Governmenis  of  which  they  were  originally 
subjects  to  this  Government !  Aud,  on  tlie  other  hand,  what  would  be 
the  condition  of  this  country  and  its  Government,  if  the  sovereigns  of 
Europe,  from  whose  dominions  they  have  emigrated,  were  supposed  to 
have  still  a  right  to  interpose  to  protect  such  iidiabitants  against  the 
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iwiialties  wbicli  migbt  be  justly  iucurred  by  thein  in  i-oii sequence  of 
llmv  violation  of  tbe  liifts  of  the  United  States  ?  In  questions  on  this 
wnbjeet  the  eluef  point  to  be  considered  is  tbc  animuH  tnancndi.,  or  in- 
tention of  continued  residence ;  and  tliis  must  be  decided  by  reasonable 
rules  and  the  general  principles  of  evidence.  If  it  snflieiently  appear 
that  tlie  intention  of  removing  was  to  make  a  permanent  settlement  or 
a  settlement  for  an  indefinite  time  the  right  of  doDTicil  is  acquired  by 
a  residence  even  of  a  few  days/' 

Ki'port  of  Mr.  Webster,  Sec.  of  State,  to  tbo  Pfesideat,  Dec.  83,  1851.    6  Web- 
Bier's  Works.  522. 523.    (ThraBlior's  c.i«e ;  eee  H  VJO,  203, 229,  230,  244,  357. 

"Koszta  being  beyond  the  Jurisdiction  of  Austria,  her  laws  were 
entirely  ImiperatiTe  in  his  case,  uuless  the  Sultan  of  Turkey  has  con- 
sented to  give  them  vigor  in  his  dominions  by  tieaty  stipulations.  The 
law  of  nations  has  rules  of  its  own  on  the  subject  of  allegiance,  and  dis- 
regards generally  all  restrictions  imposed  upon  it  by  municipal  codes. 

*'This  is  rendered  most  evident  by  the  proceedings  of  independent 
states  in  relation  to  extraditiou.  No  state  can  demand  from  any  other 
as  a  matter  of  right  the  surrender  of  a  native-born  or  naturalized  citizen 
or  subject,  an  emigrant,  or  even  a  fugitive  from  justice,  unless  the  de- 
mand is  authorized  by  express  treaty  stipulation.  Inteniatioual  law 
allows  no  such  claim  though  comity  may  sometimes  yiekl  what  right 
withholds.  To  surrender  political  ofi'euders  (and  in  this  class  Austria 
places  Koszta)  is  not  a  duty,  but,  on  the  contrary,  compliance  with  such 
a  demand  would  be  considered  a  dislionorable  subserviency  to  a  for- 
eign power,  and  an  act  meriting  the  reprobation  of  mankind. '  •     •     • 

*'Mr.  llilLsemann,  as  the  umlersigued  believes,  falls  into  a  great 
error,  au  error  fatal  to  some  of  his  most  important  conclusions,  by  as- 
suming that  a  nation  can  properly  extend  its  protection  only  to  native- 
born  or  naturalized  citizens.  This  is  not  the  doctrine  of  interuatioual 
law,  nor  is  the  practice  of  nations  circumscribed  withiu  such  narrow 
limits.  This  law  does  not,  as  has  been  before  remarked,  complicate 
questions  of  this  nature  by  respect  for  municipal  codes.  In  relation  to 
this  subject  it  has  clear  and  distinct  rules  of  its  own.  It  gives  the 
national  character  of  the  country  not  only  to  native-born  and  natural- 
ized citizens,  but  to  all  residents  in  it  who  are  there  with,  or  even  with- 
out, an  intention  to  become  citizens,  provided  they  have  a  domicile 
therein.  Foreigners  may,  and  often  do,  acquire  a  domicil  in  a  country, 
even  though  they  have  entered  it  with  the  avowed  intention  not  to  be- 
come naturalized  citizens  but  to  return  to  their  native  land  at  some  re- 
mote and  uncertain  period ;  and,  whenever  they  acquire  a  domicil,  in- 
ternational law  at  onco  impresses  upon  them  the  national  character  of 
the  country  of  that  domicil.  It  is  a  maxim  of  international  law  that 
domicil  confers  a  national  character;  it  does  not  allow  any  one  wlio  has 
a  dotuicil  to  decline  the  luitioual  ch.^racter  thus  conferred  ;  it  forces  it 
upon  him,  often  very  much  against  his  will  ai>'i  to  his  great  detriment. 
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Interuational  law  looks  only  to  tLe  luitional  cbaracter  in  detcrmiaii 
what  country  lias  aright  to  protect.     If  a  person  goosfroni  tliiscouuti; 
abroad,  with  tU«  nationality  of  the  Unitetl  States,  this  law  enjoins  ii[ 
otliLT  nations  to  respect  him  in  reganl  to  protertion  as  an  Amerk 
citizen.     It  cou(."ede3  to  every  country  the  rij^ht  to  protect  any  and 
who  may  be  clothed  with  its  nationality.     •     •     • 

"The  tnost  apitrttvt'*!  dcJiiiitions  of  a  domieil  are  thii  following ; 

"*A  residence  at  a  particular  place,  accontpauied  with   positive 
presumptive  proof  of  continuing  there  for  an  unlindted  time/     (I  liij 
ney's  Keport.s,  349.) 

*'  *  If  it  snUiciently  appear  that  the  intention  of  removing  was  to  make 
a  permanent  settlement,  or  for  an  indefinite  time,  the  right  of  doiuicil  is 
acquired  by  a  resitlence  of  a  few  days.'    (The  Venus,  8  Crancb,  270.) 

''M'attel  has  defined  doniici!  to  be  a  lixed  renideiu'e  in  any  place,  with 
an  intention  of  always  staying  there.  But  this  iy  not  an  accurate  statf 
ineut.  It  would  be  more  correct  to  say  lliat  that  place  is  pro[)erIy  tl 
domicile  of  a  person  in  which  hishabiLatiun  is  tixeil,  without  anyprosei 
intention  of  removing  therefrom.'     (Story's  Con.  of  Laws,  §  43.) 

»t*A  person  who  removes  U>  a  foreign  conidry,  settles  himself  Iber 
and  engages  in  the  trade  of  tlie  country,  furninhes  by  these  acts  sac 
evidence  of  an  intention  permanently  to  reside  there  as  to  stamp  liii 
with  the  national  character  of  the  state  where  he  rcvsides.'     (The  V< 
nus,  8Cranch,  270.)     •     -    • 

•^'However,  in  many  cases  actnal  residence  is  not  indispensable  to 
tain  a  domieil  after  it  is  once  acquired  ;  but  it  is  retaiuetl,  animo  sol 
by  the  mere  intention  not  to  change  it,  or  to  adopt  another.  If,  ther 
ft»re,  a  luTscni  leaves  his  home  for  temporary  purposes,  Init  with  an  in- 
tent iiMi  lo  return  to  it,  this  change  of  phice  is  not  a  change  of  domieil 
Thus,  if  a  person  should  go  on  a  voyage  to  sea,  or  to  a  foreign  count 
for  health  or  for  pleasure,  or  for  business  of  a  temporary  nature,  wit| 
an  intention  to  return,  sncli  a  transitory  residence  would  not  constitute 
51  new  domieil,  or  amount  to  an  abandonment  of  the  old  one;  for  it  i 
not  the  mere  act  of  inhabitancy  in  a  place  which  makes  it  the  doniici| 
but  itisthefact  coupled  witii  (he  intention  of  remaining  there.'  (Story*! 
Con,  of  Laws,  §  44.) 

*'At  the  very  last  session  of  the  Supreme  Court  of  the  United  State 
a  case  came  up  for  adjudication  presenting  a  question  as  to  tlie  domic 
of  General  Kosciusko  at  the  time  of  his  death.  The  decision,  whic 
was  concurred  in  l*y  all  the  judges  on  the  bench,  fully  sustains  the  cor 
rectnessof  the  foregoing  propositions  in  regard  to  ilomicil,  particular!) 
ilhe  two  nu>st  important  in  Koszta's  case;  first,  that  he  acquired  a  doni 
icile  in  the  United  States;  and,  secont,  that  he  did  not  lose  it  by  his 
absence  in  Turkey.     (14  How,,  400.) 

'*A.s  the  tijifional  character,  according  to  the  law  of  nations,  depend 
upon  the  domieil,  it  remains  as  long  as  the  domicile  is  retained,  and 
changed  with  it.    Koszta  was,  therefore,  vested  with  the  nationaUty  < 
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ail  American  citizen  at  Smyrna,  if  be,  in  tinitcuiplutjion  of  law,  bad  a 
domicil  in  tbe  United  States.    •     •     • 

"Wlienever,  by  the  operation  of  the  luw  uf  iialJuns,  an  iudividu;il 
becomes  clothed  witb  our  national  cbaractor,  be  be  a  luitive-boru  or 
iiatnralized  citizen,  an  exile  driven  from  bis  early  home  by  political  oi>- 
prcjsbiou,  or  an  emigrant  enticed  from  it  by  tbe  Jiopea  of  a  better  future 
fi>r  bimseU'aud  bis  posterity,  be  can  claim  the  protection  of  this  Govern- 
ment, and  it  nisiy  respond  to  that  claim  vritbout  being  obliged  to  expbiin 
its  c(uidiict  to  any  foreign  power,  for  it  is  its  duty  to  make  its  nation- 
ality respected  by  other  nations,  and  respectable  in  every  quarter  of 
the  globe. 

'♦This  right  to  protect  persona  liaving  a  domicil,  though  not  native- 
born  or  naturalized  citizens,  rests  on  the  firm  foundation  of  justice,  and 
the  claim  to  be  protected  is  earned  by  considerations  which  tbe  protect- 
ing power  is  not  at  liberty  to  disregard.  Such  domiciled  citizen  pays 
the  same  price  for  his  protection  ns  native-born  or  naturalized  citizens 
pay  for  theirs,  lie  is  under  the  bonds  of  allegiance  to  Ibe  country  of 
bis  resideuce,  and  if  he  breaks  tbem  incurs  the  same  penalties;  be 
ofv'es  the  same  obedience  to  the  civil  laws,  antl  must  discharge  the 
duties  tbcy  impose  on  bim ;  his  property  is  iu  the  same  way  aud  to  the 
same  extent  as  theirs  liable  to  contribute  to  tbe  support  of  tbe  Govern- 
ment. In  war  he  shares  e<pially  with  them  in  tbe  calamities  which  mny 
befall  tbe  country;  his  services  may  be  required  for  its  defease;  bis  life 
may  bo  ponied  and  sacriflcod  in  maintaining  its  rights  and  vindicating 
its  honor.  In  nearly  all  respects  his  and  their  condition  as  to  the  duties 
and  burdens  of  Government  are  undistiuguishable;  and  what  reasons 
can  be  given  why,  80  far  at  least  as  regards  protection  to  person  and 
property  abroad  as  well  as  at  home,  bis  rights  should  not  be  coexten 
bivc  with  the  rights  of  uativeboni  or  naturalized  citizens.  liy  the  law 
of  nations  they  have  tbe  same  nationality;  ai'd  what  right  has  any 
foreign  power,  for  the  purpose  of  making  distinction  between  them,  to 
look  behind  the  character  given  them  by  that  code  which  regulates 
nationid  intercourse!  When  the  law  of  nations  determines  tbe  nation 
ality  of  any  man,  foreign  Governments  are  bound  to  respect  its 
decision.    •    •    • 

"By  the  laws  of  Turkey  and  other  Eastern  uations,  the  consulates 
therein  may  receive  under  their  protection  strangers  aud  sojourners 
whose  religion  and  vsocial  manners  do  not  assimilate  with  the  religion 
and  manriers  of  those  countries.  The  persons  thus  received  become 
thereby  invested  with  the  nationality  of  tbe  protecting  consulate. 
These  consulates  and  other  European  establishments  in  the  East  are  in 
the  constant  habit  of  opening  their  doors  fnr  tbe  reception  of  such  in- 
mates, who  are  received  irrespective  of  the  country  of  their  liirlh  or 
allegiance.  It  la  not  uncommon  for  them  t«  have  a  very  large  nund)er 
of  such  protdijiU.  International  law  ree^>gnizes  and  sanetions  the  rights 
acquiesced  {hic:  acquired  f)  by  this  connection. 

485 


§  198.]    CITIZENSHIP,  NATtJRALIZATlON,  AND  ALIENAGE.    [CHAP.  VH. 


"  ^  Iij  the  law  of  nations  as  to  Europe  the  rule  is  that  men  take  tbcir 
natioual  eliaructer  from  the  general  character  of  the  country  in  which 
they  reside  ;  and  thi.s  rule  applies  equally  to  America.  But  in  Asia  and 
Africa  an  immiscible  character  is  kept  up,  and  Europeans  trading  nndcx 
the  protection  of  a  factory  take  their  natioual  character  from  the  estab 
lishmeut  under  which  they  live  and  trade.  This  rule  applies  to  those 
parts  of  the  world  from  obvious  reasons  of  policyt  because  foreigners 
are  not  admitted  there  as  in  Europe  ^'  and  the  western  parts  of  the  world," 
into  the  geueral  body  and  mass  of  the  society  of  the  nation,  bat  they 
continue  strangers  and  sojourners,  not  acquiring  any  national  char- 
acter under  the  general  sovereignty  of  the  country.'  (1  Kent  Com., 
78,79.)    •    •    • 

**If  the  conclusions  heretofore  arrived  at  arc  correct,  the  Austrian 
agents  had  no  more  right  to  take  Koszta  from  the  soil  of  the  Turkish 
dominion  than  from  the  territory  of  the  United  States,  and  Captain 
Ingraham  had  the  same  right  to  demand  and  enforce  his  release  as  he 
would  have  had  if  Koszta  had  been  taken  from  x^merican  soil  and  in- 
carcerated in  a  national  vessel  of  the  Austrian  Emperor.  In  this  ques- 
tion, confined  ha  it  is  to  the  United  States  and  Austria,  the  place  of  the 
transaction  is  immaterial,  unless  the  Austrian  municipal  laws  extend 
over  it,    •    •    • 

"The  couelu.sions  at  which  the  President  has  arrived,  alter  a  full  ex 
amination  of  the  transact io!i  at  Smyrna,  and  respectful  consideration 
of  the  views  of  the  Austrian  Government  thereon,  as  presented  in 
IlUlsemann's  note,  are,  that  Koszta,  when  seized  and  imprisoned,  wi 
invested  with  the  nationality  of  the  United  States,  and  they  had,  the: 
fore,  the  right,  if  they  chose  to  exercise  it,  to  extend  their  protection  to 
him  J  that  from  international  law — the  only  law  which  can  be  rightfully 
appealed  to  for  rules  of  action  in  tliis  case — Austria  could  derive  no 
authority  to  obstruct  or  interfere  with  the  United  States  in  the  exercise 
of  this  right,  in  eflecting  the  liberation  of  Koszta;  and  that  Captain 
Ingraham's  interposition  for  his  release  was,  under  the  peculiar  and 
extraordinary  circumstances  of  the  case,  right  and  proper." 

Mr.  Murty,  Sec.  of  State,  to  Mr.  Hiilstniiiinn,  Sept.  2C>,  I-STkI.     MSS.  Notc«,  A«ii 
tria.    Sec  tupra,  $  ITf);  3  Lawrrnce  com.  Riir  droit  iut.,  IM;  •!  ibid.,  17ft,  IrtJLi 

Mr.  Marcy's  position,  as  above  given,  is  sustained  by  Oalvo,  droit  int* 
(3  ed)  ii,  OGj  and  questioned  by  Hall,  Int.  Law,  §  72, 

A»  to  Koszta'if  case,  see, for  full  corrispoudencc, President's nicssajfci,  Ut acaa. 33d 
Cong.,  House  Eir.  Doc.  1,  91 ;  Senate  Ex.  Doc.  1,  33<1  Cong.,  Ist  seM.  Tbe 
corrcspoDdeiicv  witli  tbo  American  logntioii  in  CoDstantinoplo  and  thccoi 
■ul  At  Smyrna  in  Ibis  case  is  given  in  Senate  Ex.  Doc,  40,  33il  Coug.,  1 
*e9K  ;  Ex.  Doc.  53,  moio  session  ;  Br.  and  For.  St.  Pap.  ie53-'D4,  925. 

A  person  domiciled  in  the  United  States  is  entitled  "to  oar  en 
and  consideration,  and  in  most  circumstances  may  be  regarded  as  nnd 
our  protection.^ 

M».  Mnixsy.Sec.of  8lttte,toMr.  But Lanan,  March  17.1854.    MSS.  Inst.,  Ur.Biil 
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By  the  lujrsoual  instructions  ot'tbe  Department  of  State  issued  by  Mr. 
Bayard,  Secretary  of  State,  in  1885,  in  section  118  it  is  provided  tlat 
''  no(liiii<;:  berein  contained  is  to  be  construed  as  in  any  way  abridging 
(he  right  of  persons  domiciled  in  the  United  States,  but  not  naturalized 
tliorein,  to  maintain  internationally  their  statusof  domioil,  and  to  claim 
protection  from  this  Government  in  the  maiuteuauce  of  such  status." 

As  to  abandoDmdnt  of  citizeDohip  by  cliangQ  of  domicil,  see  wprOf  $$  176,  190. 

A8  to  paBsport<i  bused  on  domicil,  see  supra,  ^  193. 

As  to  Tlirasher'a  case,  sec  supra,  ^  190;  6  VVubst^-VH  Works,  518  Jf. 

*'A8  to  strangers,  those  who  settle  in  an  enemy's  country  after  a  war 
is  begun,  of  which  they  ha<l  previous  notice,  may  justly  be  looked  on  as 

enemies." 

Horlamaqui's  Polit.  Law,  2dl,  udnpted  bv  Mr.  Piukiioy  as  commiesioner  in  the 
case  of  tlie  Betsey.    Wbeatou's  Life  of  Piukney,  251 ;  ivfra,  %  352. 

That  domicllo  by  neutral  in  bi^11ij;ereiit'fl  country  luny  extiogaisb  netiiral  rights, 
see  infra,  (  302. 

(2)  Odtaivixg  and  puooic  ov. 

§199. 

"  While  a  resident  domicil  here  would  not  be  intcrrui»ted  by  transient 
absences,  animo  revcrtendif  yet  the  establishment,  dnrinjc  absence  from 
the  United  States,  of  a  domicil  in  Switzerland  •  ♦  •  would  be  in 
conflict  wilb  and  annul  the  American  domicil  for  the  purpose  of  the 
naturalization  statutes.  The  question  here  occurs  whether  a  residence 
animo  manendi  in  Switzerland,  or  lefjal  doinici!  there,  is  a  condition  to 
the  acceptance  of  municipal  office,  like  that  held  by  Mr.  Nordmann. 
It  is  to  be  borne  in  mind  that  when  be  took  bis  seat  in  the  council^  he 
was  still  a  Swiss  citizi-n.  Under  these  circumstances  any  evidence  of 
intention  to  maintain  Swiss  domicil  has  especial  weight.'' 

Mr,  Bayard,  Sec.  of  State,  to  Mr.  Cramer,  May  6, 1865.  MSS.  Inst.,  SwitK.  See 
Whart.  Confl.  of  Laws,  ^  20  ff. 

For  a  discussion  of  American  cases  in  which  the  place  of  abode  of  the 
wife  and  family  were  considered  as  criteria  of  domicile,  see  4  Phill.  Int. 
Law  (2  ed.),  171. 

While  a  citizen  of  the  United  States  by  settling  permanently  abroad 
for  business  purposes,  so  as  to  acqnire  a  commercial  domicil  in  such 
place  of  settlement,  may  impress  upon  his^Kroperty  found  on  the  ocean 
the  legal  liabilities  of  such  domicil,  it  docs  not  follow  from  this  that 
he  becomes  expatriated,  so  as  to  divest  himself  of  the  responsibilities 
and  liabilities  of  citizenship  of  the  United  States. 
U.  8.  r.  Gillies,  Pot.  C.  C,  159. 

In  determining  the  question  of  domicil,  the  chief  point  to  bo  consid- 
ered is  the  animus  manendi,  which  may  be  proved  by  declarations  or 
inferred  from  the  circumstances  of  the  case.  If  it  appear  that  the  in- 
tention of  removiug  was  to  make  a  permanent  settlement,  or  for  an  in- 
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defiDite  time,  the  right  of  domiuil  is  acquired  by  n  residence  eveu 
few  days.    The  effucts  of  doinici!  cease  from  tbc  moment  tlic  party 
himself  in  iiiotioii,  bona  Jidc^  to  ynit  the  eoitatry,  iuteiuliug  not  to  ro- 
tiirn. 

The  Venus,  6  Crunch,  253. 

A  uaturalized  citizeu  returued  to  his  native  country  for  the  piirpoi 
of  trade;  after  residing  there  and  engaging  in  business  for  nine  yeai 
but  with  tbc  intention  of  retiiruing  ;igain  to  his  adopted  country,  war 
broke  out  b<"twecn  the  two  countries,  llis  business  being  complicated, 
he  remained  in  his  native  country  a  little  more  than  a  .\car  after  his  first 
knowledge  of  tlie  war,  for  the  purpose  of  winding  up  his  aflliirs,  but  en- 
gaging in  no  new  ciunmercial  transaction  whatever  with  the  enemy,  and 
then  returned  to  his  adopted  couutry.  It  was  held  that  he  had  gnine<l 
a  domicil  in  his  native  country,  and  that  his  gmids,  being  captured, 
were  lialile  to  condemnation. 
The  FrancoH,  8  Cranch,  SS.'i. 

A  merchant  having  a  fixed  residence,  and  carrying  on  business  at  tho 
place  of  his  ijirth,  iloes  not  acfpiiro  a  foreign  coiinnercial  character  l»y 
occasional  visits  to  a  foreign  couutry. 

The  Neroid*?,  'J  Cranch,  388. 

If  a  native  citizeu  of  tho  United  States  emigrate,  l>efore  a  dcclani« 
tion  of  war,  to  a  neutral  country  and  acquirt'  a  domicile  there,  and 
afterwards  return,  during  the  war,  to  the  Uuiteil  States  and  reacqni 
his  domicil  here,  he   becomes  a  rediutegrated  American  citizen,  an 
i"AMV\i>t  jlagrante  hello  separate  himself  from  his  character  as  such  an 
acrinire  a  neutral  character  by  returning  to  his  ailopted  ttountry. 

The  Dos  lit'TOianoH,  ii  Wheat.,  70. 

The  native  character  does  not  revert,  by  a  unere  return  to  his  nativo' 
country,  to  a  merchant  who  is  domiciled  in  a  neutral  couutry  at  the 
time  of  a  capture,  and  aft^^-  the.  capture  leaves  his  commercial  estab- 
lishment iu  the  neutral  country  to  be  conductetl  by  his  clerks  in  his 
absence,  visiting  his  native  country  merely  on  mercantile  busiue.ss,  and 
Intending  to  return  to  his  adopted  country.  His  neutral  domicil  still 
continues. 

Thtt  Fricntlschaft,  3  VVIioat.,  11. 

British  subjects   residiTig  in   Portugal,  though  allowed  great  priri 
leges,  do  not  retain  their  native  character,  but  acquire  that  of  the  conn 
try  where  they  reside  and  carry  on  their  trade, 
I  hid, 

Kosciusko's  "declarations  that  his  residence  was  in  France,  in  th 
way  they  were  made  in  his  wills,  with  an  interval  of  ten  years  bctweo 
I  hem,  would,  upon  the  authority  of  adjudged  cases,  be  sullicient  t' 
t-stabUsh,  prima  facie,  his  domicil  in  France.  They  have  been  receivi 
in  the  courts  <if  France,  in  I  he  courts  cif  Kiiglund,  and  in  those  uf  oi 
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owu  couutry.  •  ♦  •  Kosciiuskc/s  damicil  ol'  orij,nu  was  Litlmauia, 
in  Polaml.  The  i>rt'Sun)i)tio)i  of  law  is  that  it  was  retained,  unless  the 
change  is  proved,  autl  the  burden  of  iiroviiig  it  is  upon  him  who  alleges 
the  change.  (Soinerville  v.  Somcrville,  5  Ves.,  787.)  •  •  •  But 
what  ainotint  of  proof  i.s  necessary  to  change  a  doiuicil  of  origin  into  a 
ptimd  facie  domieil  of  ehoiee  t  It  is  residence  elsewhere,  or  where  ti 
person  lives  oat  of  the  domieil  of  origin.  That  repels  the  preHumption 
of  its  continuance,  and  casts  upon  him  who  denies  the  domieil  of  choice 
the  bnnlen  of  disproving  it.  Where  a  person  lives  is  taken  prima  facie 
lo  lie  his  domieil  until  other  facts  establish  the  contrary.  •  *  •  It  is 
diffieuU  to  lay  down  any  ride  under  which  every  instance  of  residence 
conld  he  brought  which  may  make  a  domieil  of  choice.  But  thero 
must  be,  to  constitute  it,  actual  residence  in  the  place,  with  the  inten- 
tion that  it  is  to  be  a  priucipal  and  permanent  residence.  That  inten- 
tion may  be  inferred  from  the  circnmstances  or  condition  in  wlncli  a 
person  may  be  as  to  tijo  domieil  of  his  origin,  or  from  the  seat  of  his 
lortnne,  his  family,  and  pursuits  of  life.  •  •  •  A  removal  which 
does  not  contemplate  an  absence  from  the  former  domieil  for  an  indefi- 
nite anil  uncertain  time  is  not  a  change  of  it.  But  when  there  is  a 
removal,  unless  it  can  be  shown,  or  inferred  from  circumstanceSj  that  it. 
was  for  some  particular  purpose  expected  to  be  only  of  a  temporary 
nature,  or  in  the  exercise  of  some  partienlar  profes.sion,  office,  or  call- 
ing, it  does  change  the  domieil.  The  result  is  Ihat  the  plaee  of  resi- 
lience is  prima  facie  the  domicilj  unless  there  be  some  motive  for  that 
residence  not  inconsistent  with  a  clearly- established  intention  to  retain 
a  permanent  residence  in  another  place." 
Enuis  V.  Smitli,  14  How.,  4*2iJ,/. 

A  party  who  puts  himself  in  itincre  lo  return  lo  his  native  country, 
is  already  deemed  to  have  assumed  his  native  character. 

ThoSi.  L.'kwicucf,  I  Gall.,  4(i7;  Tbo  Frfiiu-*'M,ifcirf.,f»M.    Sto  to  this  effect  Whart- 
Cotill.  of  Laws,  5  r>.'S. 

(H)  Effkct  o». 

§200. 

The  adoption  of  a  belligerent  domieil  by  a  nentral  subjects  him  to 
belligerent  liabilities. 

/ff/m,  $  35'^. 

r>omieil  in  the  United  iStates  gives  a  claim  of  protection  fis  to  all 

rights  the  law  of  nations  attaches  to  dojuieil. 

Sitpra,  U  19:j,  ID8. 

Acceptance  of  a  foreign  domieil   may  work  abandonment  of  prior 

citizeuHhip. 

Supra,  $  170. 

As  to  doAiicil  in  relation  to  iiuirHagc,  see  in/ra,  ^^  200^. 

Ah  togcocrul  rekitiona  of  doniicil,  sea  Whart.  Conll.  of  Luwa,  ^  20  ff, 
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Domicil,  not  uatiouiility,  must  be  the  basia  of  appeal  when  a  citixei 
of  tbe  United  States  seeks  to  claim  tbe  protection  of  tlie  municipa' 
law  of  his  particular  State  or  Territory.  Citizeii-sliip  in  the  Uuite<] 
Statets  wonkl  not  by  itself  avail  him  for  this  purpose.  He  must  provi 
his  (lomicil  in  the  particular  State  or  Territory  of  whose  laws  ho  seeli 
the  benefit. 

Wbart.  Confl.  of  Laws,  J  8. 


XII.  ALIENS. 

(1)  RiGOTS  OF. 

§201. 

Ajs  to  treaty  stipulations,  aee  9%ipra,  $$  140 #, 

As  to  rights  of  foreignen  in  Mexico,  f««e  CoDaulur  Reports  on  Commercial  Bo- 
lations,  1883,  No.  31,  tJSSiT. 

'*  There  is  no  principle  of  the  law  of  nations  more  firmly  established! 
than  that  which  entitles  the  property  of  strangers  within  the  jurisditvl 
tion  of  a  country  in  friendship  with  their  own,  to  the  protection  of  ita] 
sovereign  by  all  the  efforts  in  his  power." 

Mr.  Adams,  Sec.  of  Stale,  to  Mr.   Do  Ouis,  Mar.   12,  1818.     MSS.  Notes,  For.-^ 
Leg. 

The  principle  of  "  placing  the  foreigner  in  regard  to  all  objects  of 
navigation  and  commerce  upon  a  footing  of  eqaal  favor  with  the  native 
citizen,"  '*  is  altogether  congenial  to  the  spirit  of  our  institutions,  and 
the  main  obstacle  to  its  adoption  consists  in  this,  that  the  fairness  of  its 
operation  depends  upon  its  being  admitted  universally.  •  •  •  The 
United  States  have  nevertheless  made  considerable  advances  in  their 
proposals  to  other  nations  towards  the  general  establishment  of  this 
most  liberal  of  all  principles  of  commercial  intercourse." 

Mr.  Adanii),  Sec.  of  State,  to  Mr.  Anderson,  May  27, 1823.     MSS.  Inst.,  Minist«n. 

"There  are  no  provisions  in  existing  treaties  between  the  United 
States  and  Great  Britain  touching  the  general  riglit  of  liritish  subjects 
to  hold  real  estate  or  personal  property  in  the  United  States.  The 
right  of  foreigners  to  hold  title  to  real  estate  is  entirely  dependent  on 
the  laws  of  the  State  in  whieh  the  laud  is  situate.  Foreigners  may  ob- 
tain title  to  public  lands  owned  by  the  United  Stales  by  imrchase. 
They  cannot,  however,  enter  such  landsunder  the  pre  emptionorhome* 
stead  laws  without  having  first  declared  their  intention  to  become  citi- 
zens of  the  United  States." 

Mr,  Cadwaladcr,  Asst.  Sec.  of  State,  to  Mr.  Lowe,  Nov.  25, 1P74.    MS8.   Dom, 

Let. 
To  tho  same  effect  sou  Mr.  Bayard  to  Mr.  Lehman,  Jnne  23,  1''^,  quoted  titpra, 

i  150. 
As  to  efft^t  of  suvb  trf«tios  gouerally  sco  oiij/ra,  )  138, 
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"  It  is  clear,  by  the  common  liiw,  that  an  alien  can  take  lands  b.y  pnr 
chase,  though  not  by  descent ;  or,  in  other  words,  he  cannot  take  by 
the  act  of  hiw,  but  he  may  by  the  act  of  the  party.  This  principle  has 
been  settled  in  the  year-books,  and  has  been  uniformly  recognized  as 
soniHl  law  from  that  time.  •  •  •  Nor  i.s  there  any  distinction, 
whether  the  purchase  bo  by  errant  or  by  devise.  In  either  case,  the 
estate  vests  in  the  alien,  •  •  •  uot  for  his  own  benefit,  bat  for  the 
benefit  of  the  state ;  or,  in  the  langna<je  of  the  ancient  law,  the  alien 
has  the  capacity  to  take,  but  not  to  hold  lands,  and  they  may  be  seized 
into  the  hands  of  the  sovereign.  •  •  •  But  until  the  land.s  are  so 
seized,  the  alien  has  complete  dominion  over  tlie  same.  •  •  •  He 
may  convey  the  same  to  a  purchaser,  •  •  •  In  respect  to  these 
general  rights  and  disabilities  we  do  not  find  that  there  is  any  admitted 
diflerence  between  alien  friends  and  alien  enemies.  Daring  the  war  (he 
property  of  alien  enemies  is  subject  to  confiscation  jure  helH^  and  tlieir 
civil  capacity  to  sue  is  suspended.  •  •  •  But  as  to  capacity  to  pur- 
chase, no  case  has  been  cited  in  which  it  has  been  denied;  and  in  the 
Attorney- General  v.  Wheeden  and  Shales,  Park.  Kep.,  207,  it  was  ad- 
judged that  a  bequest  to  an  alien  cnenj^-  was  good,  and,  aft4:*r  peace, 
might  be  enforced.  Indeed,  the  common  law,  in  these  particulars,  seems 
to  coincide  with  the  JK«  gentium." 

Storj',  J. ;  Fairfax  v.  Honter,  7  CroBcb,  61'J/. 

Under  the  treaty  of  177S  with  France,  French  subjects  are  entitled 
to  purchase  aud  hold  lands  in  the  United  States.  ^ 

Chirac  v.  Chirac,  2  Wheat.,  259  ;  Carneal  r.  Banks,  10  Wheat,,  181;  typra,  ^ 

138,  na 

A  de\i8e  of  land  to  taTistees,  in  trust  to  Fell  the  same  and  pay  the 
whole  proceeds  to  an  alien  cestui  que  trust,  is,  in  equity,  a  bequest  of 
personalty ;  and  the  alien  may  take  and  hold  the  proceeds,  aud  can 
compel  the  executiou  of  the  trust,  even  as  against  the  state. 
Craig  V.  L«sllc,  3  Wheat.,  5C3. 

The  rule  that  the  capacity  of  private  individuals,  British  subjects,  to 
hold  lands  or  other  property  in  this  country  was  not  affected  by  the 
Revolution,  includes  in  its  protection  corporations,  even  such  as  consist 
of  British  subjects,  and  exist  in  their  corporate  capacity  in  England. 

Soe.  for  Prop,  of  Gospel  v.  New  Havea,  8  Whcwit.,  4«}4.  S<?e,  as  to  effect  of  the 
war  of  1812  ou  prior  treaties  in  tbia  respect,  Mr.  IJuyard,  Sec.  of  State,  to 
Hr.  Lehtnati,  Juoo  23,  1885.    MSS.  Dom.  Let. ;  citod  aupra,  $  150. 

An  alien  mortgagee  may  maintain  a  bill  to  have  the  debt  paid  by  a 
8;de  of  the  land  which  had  been  conveyed  to  him  as  security  therefor. 
Htjghes  p.  Edwarda.O  Wheat.,  489. 

The  statute  of  11  and  12  William  III,  chap.  C,  enacting  that  the  king's 
natural-born  subjects  within  the  realm  should  inherit  and  bo  inher- 
ItablOi  and  make  their  pedigrees  and  titles  by  descent  from  any  of  their 
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ancestors,  lineal  or  collateral,  altbout^li  Ibe  father,  mother,  or  other  nil 
cestor,  by,  from,  tbrong:li,  or  under  whom  they  might  derive  their  title, 
were  boru  omt  of  the  King's  alle<,naiicc  and  rtalni,  does  not  apply  to  tho 
case  of  a  living  alien  ancestor,  so  as  to  create  a  title  by  heirship  wbero 
none  would  exist  by  the  (touimon  law  if  the  ancestor  were  a  natural* 
born  sabject.  The  laniruage  of  the  statute  imports  no  more  than  a  re- 
moval of  the  defect  I'or  want  of  inheritable  blood.  It  does  not  in  terms 
create  a  right  (*f  heirsbiii  where  the  common  law,  independent  of  alien- 
age, prohibits  it.  It  puts  the  party  in  the  same  situation,  and  noDC 
other,  that  he  would  be  in  if  his  parents  were  not  aliens. 

McCrerry  r.  Somervillo,  9  WbcaL,  354. 

I'tillowed  DDtlcT  the  tiiinilar  staluto  of  Texas  (Hart.  Dig.,  585),  MoKinu«y  r, 
Suviogo,  la  How.,  235. 

An  alien  who  becomes  naturalized  may  hold  lands  acquired  before 
his  naturalization, 

Oovcmeur'a  Holra  p.  Rotcrtson,  11  Wheat.,  332. 

Aliens  at  enmmon  law  have  no  inheritable  blood,  and  cannot  take  or  ^ 
transmit  land  by  descent. 

Levy  r.  McCartee,  6.  Pet.,  102. 

The  right  of  aUeus  in  the  United  States  to  sue  in  tho  Federal  courts 

is  not  atfeett'd  by  the  fact  that  they  reside  here. 

lir.<<lIov..  Hal.  r.  Nicolrl,  7  IVL,  4i;J. 

The  title  acquired  by  an  alien  by  porchaso  is  not  divested  until  of* 
fice  found.  It  cannot  be  divested  but  by  some  notorious  act,  by  \?bicti 
it  may  appear  that  the  freehohl  is  in  another. 

Fjtirfax  r,  HuTitor,  7  Cranch,  COS.     Folluwtti,  Craig  v.  Bradford,  3  Wlieat.,  504; 
JoiiH«  f.  McMustcrs,  20  How.,  8;  and  8^  Crosa  r.  Do  Vollo,  1  Wall.,  1. 

The  incompetency  of  a  citizen  of  the  United  States,  on  account  of 
alienage,  to  hold  biiuls  in  the  Kcpublie  of  Texas  immediately  ceased  on 
the  adaiis.siou  of  Texas  into  the  Union. 
OakTiuou  r.  lialUwiu,  C  Wall.,  110. 

When  New  Orleans  was  governed,  during  the  late  civil  war,  by  ij\6 
tia!  law,  a  subject  of  a  foreign  pi>wer  entering  that  ])ort  with  his  vessel 
under  the  special  license  of  the  proclamation,  became  entitled  to  tho 
same  rights  and  privileges  accorded  under  the  same  circuu)stances  to 
loyal  citizens  of  the  United  States.  Iteistrictions  plact'd  upon  them 
operated  equally  upon  him. 

U.  S.  r.  Diykilman,  92  U.  8.,  520, 

The  constitution  of  Texas,  although  declaring  generally  that  aliens 
shall  not  hold  land  in  Texas,  exeei>t  by  title  emanating  directlj'  from 
tlie  Government,  tlid  not  divest  their  title,  for  it  adds  that  "they  shall 
have  a  reasonable  time  to  take  po.ssejssion  of  and  <lispose  of  the  same,  J 
in  a  manner  hereafter  to  l»e  pointe*!  out  by  law."    Before  flie  title  cniij 
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bo  ilivcsted,  proceoiliugs  for  eufarcing  its  forfeiture  iniust  be  provided 
by  law  and  carried  into  effect,  aud  Litberto  they  bnvc  not  been  provided- 
Airbart  v.  Unmica,  98  U.  8.,  491. 

It  bas  been  also  held  that  a  sale  of  lauds  in  Texas,  luade  before  her 
separation  from  Mexico,  by  a  citizen  to  a  non-resident  alien,  passed  the 
title  to  tlio  latter,  who  thereby  acquired  a  defeasible  estate  in  them, 
which  he  could  hold  until  deprived  thereof  by  the  ?iii>reine  authority, 
upon  the  official  ascertainment  of  the  fact  of  his  uonresideuce  ami 
alienage,  or  upon  the  denouncemeot  of  a  private  citizi'ii,  " By  the  com- 
mon law  an  alien  cannot  acquire  real  property  by  operation  of  law,  but 
may  take  it  by  act  of  the  grantor,  and  Iiold  it  until  oiliee  found;  that 
is,  until  the  fact  of  alienage  is  authoritatively  established  by  a  public 
officer,  upon  an  inquest  held  at  the  instance  of  the  Governnient.  The 
proceeding  which  contains  the  finding  of  tlie  fact  uitou  the  Inquest  of 
the  olKcer  is  technically  designated  in  the  books  of  law  as  'oflice 
found.'  It  remove?  the  fact  upon  the  existence  of  which  the  law  di- 
vegts  the  estate  and  transfers  it  to  the  Government,  from  the  region  of 
uncertainty  and  makes  it  a  matter  of  record.  It  was  devised,  accord- 
ing to  the  old  law  writers,  as  au  authentic  means  to  give  the  King  his 
right  by  solemn  matter  of  record,  without  which  he  in  general  could 
tieither  take  nor  part  with  anything,  for  it  was  deemed  'a  part  of  the 
liberties  of  England,  and  greatly  for  the  safety  of  the  subject,  that  the 
King  may  not  enter  upon  or  seize  any  man's  possessions  upon  bare  sur- 
mises, without  the  intervention  of  a  jury.'  ISy  the  civil  law  some  pro- 
ceeding equivalent  in  its  substantive  features  was  also  essential  to  take 
the  fact  of  alienage  from  being  a  mere  matter  of  surmise  and  conjec- 
ture, and  to  make  it  a  matter  of  record.  Such  a  proceeding  was  usu- 
ally bad  before  the  local  magistrate  or  council,  and  might  be  taken  at 
the  instance  of  the  Government,  or  upon  the  denouncement  of  a  x>rivate 
citizen.  The  course  pursued  in  the  present  case  seems  to  have  been  in 
Lonformity  with  common  usage.  The  fnct  of  alienage  and  non  residence 
was  thus  officially  established ;  it  became  matter  of  record,  and  the  snli- 
sequent  declaration  of  the  commissioner  that  the  land  was  vacaut  was 
the  judgment  which  the  law  prescribed  in  such  cases.  The  laud  was 
then  subject  to  be  regranted  by  the  commissioner,  as  fully  as  though  no 
previous  grant  to  him  had  ever  been  made." 

Fielil,  J.;  Phillips  r.  Moore»  100  U.  S.,  208-212. 

"The  efficacy  of  the  treaty  (of  1850  with  Switzerland)  is  declared  and 
guaranteed  by  the  Constitution  of  the  United  States.  That  instrument 
look  etTect  on  the  fourth  day  of  Jfarcli,  17?*0.  In  ITIMJ,  bnt  a  few  years 
later,  this  court  said:  *  If  doubts  could  exist  before  the  adoption  of  the 
present  National  Government, theymust  be  entirely  removed  by  the  sixth 
article  of  the  Constitution,  which  provides  that  "all  treaties  ma4ie  or 
which  shall  be  made  under  the  authority  of  the  United  States  "  shall  be 
the  supreme  law  of  the  land,  and  the  Judges  in  every  State  shall  be  bound 
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than  lij,  anytluag  in  tte  eoostitetiinarUwsof  any  Stateto  the  contran 
BOlwhh«tondfng,*   Hmto  ean  be  no  lunitntioQ  cm  tbe  power  of  the  people 
of  the  United  Stales.    Bj  tbeir  aatboiitj  the  State  coostitatiotis  we 
BHide,  and  by  tbeir  anlhority  the  Contttittioii  of  the  United  Sutes 
eitabHihed,  and  they  had  the  power  to  changie  or  abolish  the  State  eoch 
■titutiona,  or  to  make  tbem  yield  to  the  (Seneral  Gorernineot  and  to 
tieatiea  iB*d«  hj  tbeir  aotbority.    A  treaty  cannot  be  the  aapreme  law 
of  the  fanid,  that  is,  of  all  the  United  States,  if  any  act  of  a  State  legis^ 
lature  can  stand  in  its  way.    If  the  coostitntioa  of  a  State  (which  is 
tlie  faodamental  law  of  the  State  and  paraiuooDt  to  its  legislature)  mastH 
ipre  way  to  a  treaty  and  £all  before  it^cao  it  he  qaestioned  whether  th<^B 
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( power— an  act  of  the  State  legislature — mast  not  be  prostrate  T  It 
if  the  declared  will  of  the  people  of  the  United  States  that  every  treatj^ 
made  by  the  anthority  of  the  United  States  shall  be  superior  to  t 
con«titntiou  and  laws  of  any  individnal  State,  and  tbeir  will  alone  is 
decide.  If  a  law  of  a  State  contrary  to  a  treaty  is  not  void,  but  voidabl 
only,  by  a  repeal  or  nullification  by  a  State  legislature,  this  certain  con 
sequence  follows,  that  the  will  of  a  small  part  of  tbe  United  States  maj 
control  or  defeat  the  will  of  tbe  whole.    (Wnre  r.  Uylton,  3  Dall.,  lOtJ.J 

*<It  will  be  observed  that  Ihe  treaty-making  clause  is  retroactive  as 
well  as  prospective.  The  treaty  in  question,  in  Ware  r.  Uylton,  was 
the  British  treaty  of  1783,  which  terminated  the  war  of  the  American 
Itcvolution.  It  was  made  while  the  Articles  of  Confederation  subsisted. 
The  Constitution,  when  adopted,  applied  alike  to  treaties  *  matle  and  to 
be  made.* 

"  We  have  quoted  from  the  opinion  of  Mr.  Justice  Chase  in  that  case* 
not  l)ecauHe  we  concur  in  everything  said  ia  the  extract,  bat  because  it 
shows  the  views  of  a  powerful  legal  mind  at  that  early  period,  when 
the  debates  in  the  convention  which  framed  the  Constitution  must  have 
been  fresh  in  the  memory  of  the  leading  Jurist  of  tlie  conutry. 

**  In  Chirac  r.  Chirac  (2  Wheat.,  250),  it  was  held  by  this  court  that 
a  trealy  with  France  gave  to  her  citizens  the  right  to  purchase  and 
hold  hiiid  in  the  United  States,  removed  the  incapacity  of  alienage  and 
placed  them  precisely  in  the  sjime  situation  as  if  they  had  been  citizens 
of  this  country.  The  State  law  was  hardly  adverted  to.  aud  seems  not 
to  have  Ix^en  considered  a  factor  of  any  importance  in  this  view  of  the 
case.  The  same  doctrine  was  reaffirmed  touching  this  treaty  in  Carneal 
r.  Bunks  (10  i7»V/.,  181),  and  with  respect  to  the  British  treaty  of  17*M  in 
Hughes  r.  Edwards  (0  ibid.y  489).  A  treaty  stipulation  may  be  eflectual 
to  protect  the  hind  of  an  alien  from  forfeiture  by  escheat  under  tbe  laws 
of  a  State.  (<Jrr  v.  1 1  otlgesoii,  4  ibid.,  453.)  By  the  Britisli  treaty  of  1 7l»4 
*aU  lm|>edlment  of  alienage  was  absolutely  leveled  with  the  ground, 
despite  the  laws  of  the  States.  It  is  the  direct  constitutional  question 
in  its  fullest  conditions.  Yet  the  Suprenie  Cunrt  held  that  tli 
hition  was  within  tbe  constitutional  powers  of  the  Union.  (1 
Devisees  r.  Hunter's  Lessee,  7  Crancli,  C27.    See  Ware  v.  Hylton,  3  Dall.^ 
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242  J  8  Op.,  Alt'ysGeu.,  417.)  Mr.  Calbouu,  after  laying  down  cjertaio 
exceptions  and  qualifications  which  do  not  effect  this  case,  says: 
'  Within  these  limits  all  qnestions  which  may  arise  between  ns  and 
other  powers,  be  the  subject-matter  what  it  may,  fall  within  the  treaty- 
making^  power  an<l  may  be  adjusted  by  it.'  (Treat,  on  the  Const,  and 
Gov.  of  the  U.  S.,  204.) 

"If  the  National  Government  has  not  the  power  to  do  what  is  done  by 
such  treaties,  it  cannot  be  done  at  all,  for  the  States  are  expressly  for- 
bidden to  *  enter  into  any  treaty,  alliance,  or  confederation.'  (Const., 
Art.  I,  §  10.) 

*'It  must  always  bo  borne  in  mind  that  the  Constitution,  laws,  and 
treaties  of  tbo  United  States  arc  as  much  a  part  of  the  law  of  every 
State  as  its  own  local  laws  and  constitution.  This  is  a  fundamental 
principle  in  our  system  of  complex  national  polity.  (Sec  also  Shanks 
r.  Dupoat,  3  Pet,  242;  Foster  &  Elam  v.  Neilson,  2  ibid,^  25:5;  The 
Cherokee  Tobacco,  11  Wall.,  OIG;  Mr.  Piuckney's  speech,  3  Elliot's 
Constitutional  Debates,  231;  The  People,  &c.  r.  Gerke  &  Clark,  5  Cal., 
3S1.) 

**We  have  no  doubt  that  this  treaty  is  within  the  treaty-making 
power  conferred  by  the  Constitution.  And  it  is  our  duly  to  jfive  it  full 
cffect." 

Swayno,  J.;  Uaucustinn  r.  Lynham,  100  U.  S.,  489.     S«e  »upra,  $$  13iS,  1C3. 

The  State  legislation  in  this  relation  maj'  be  thus  analyzed: 

Statutca  in  tclnch  tttcrrore  no  restrictions  on  the  ritjhU  of  aliens  toacijidrettnd  hold  land: 

Alabama,  Coiio,  187<>,  H  2«60,  28(J1 ;  Colorado,  Slut.,  1H.H0;  Florida,  Stat.,  1880; 
llltDois,  Rev.  Stnt,  IHPO,  chap.  0,  H  ?  I'»wn,  Codo,  1S73,  $  190^;  Kansas,  Gen.  Stat,, 
1800,40;  Maine,  Rev.  Stat.,  18,17,  441*;  MussachusottB,  Rev.  Stat.,  IW7:],  cbap.,91; 
Michigan,  Compiled  Lotva,  ISTl,  Id;  Ilowcira  Annot.  Stat.,  $  5775;  iliuncsota, 
Gen.  Stat.,  1873,  $  j?2j  Miasisaippi,  Rev.  Code,  1880,  $  1230;  Missouri,  Eor.  Stat., 
1879,  ^  325;  Obio,  Rev.  Stftt.,  1880,  $  4173;  Nt'brat.ka,  Rev.  Stat.,  1873,  53;  New 
Hampshire,  Rev.  Stat.,  1807,  233;  New  Jersey,  Rev.  of  lrf77,  d,  29(j;  North  Carolino, 
Cotle,  188.3,  ^  7  J  South  Carolina,  Rev.  Stat.,  1873,  440-:i37;  West  Virginia,  Acts  of 
1882,  chap.  Ixxj  Wisconsin,  Rev.  Stat.,  1878,  (  2200. 

StatcH  which  make  the  permanent  holding  of  landa  hj/  alietiH  dependent  upon  remlenlahip 
or  upon  a  devUirution  of  intended  naturali:alion,  hut  vhieli  give  (o  alienii  inheriting  land  a 
term  eanjing  from  three  to  nine  yeara  to  di/iposc  of  the  title: 

Arkansas,  Cmlo,  1S74,  $  2107;  California.  Code,  1870,  0,  404;  Connecticat,  Stat., 
1806,  137;  Delaware,  Rev.  Code,  1874,  493;  Indiana,  Rev.  of  1870,  cb.ip.  11;  Ken- 
tucky, Ck'n.  Stat.,  IBT^,  191 ;  Marylaud,  Cede,  1800,  18;  Now  York.  Fny'H  Di};?.,  187C, 
552,  .553;  Tennessee,  Stat.,  1871,  95:1;  Virginia,  Code.  1873,  l.")©. 

Texas,  rights  conditioned  cither  on  (I)  reciprocity,  or  (2)  declaration  of  intended 
citizenship.    (Rev.  Stat.,  1879,  ^  9,  1058.) 

In  Georgia,  by  the  Co<le  of  1873,  $  2076,  title  is  conditioned  and  iiuprovemeuts  being 
niatlfi  and  limited  to  100  acres. 

In  Pennsylvania  alien  absentee  proprietorship  ia  limited  to  5,000  acres  for  each 
holder.     (Bright.  Purd.,  07.) 

As  to  Toia.s,  sec  Sattrgart  r.  Schjimpfl',  35  Tex.  .323. 

Ah  to  New  York,  r<_o  llccccy  r.  Brooklyn,  33  Biirb.,  300;  Goodrich  v.  Russell,  42 
N.  Y.,  177;  Ettenbeimer  r.  HelJmnnf  06  Biirb.,  374,  where  it  was  held  that  aliens 
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cannot  take  land  as  successors  in  intestacy.  Compare  Lawrence  com.  snr  droit  luU, 
3,89. 

As  to  Kentucky,  SCO  Teakor  r.  Yeakor,  4  Mote.  liS]  Eusilaku  r.  Uodaquost,  11 
Bush.  42. 

As  to  Iowa,  seoPurczeU  v.  Suiidt,  *il  Iowa,  540;  Greeuhold  v.  Stanfortk,  31  Iowa, 

As  to  Michiijan,  see  Crane  r.  Reader,  21  MicL.,  '24. 

As  to  Novada  mining  clnims,  seo  Goli1«ni  Fleece  v.  Cable  Co.,  12  Nov.  312. 


t,ll 

1 


By  the  laws  of  Missouri,  in  force  iu  18G0,  an  alien  was  capable  of 

takiitg  by  ilcsceiit  liiiuls  in  that  State,  ami  of  lioWiug  and  alifnutiDg; 
theiD,  if  liP  cither  resided  in  the  United  i^tates,  and,  by  laliiug  the  oath 
prescribed  by  the  net  of  Congress,  had  <leelared  his  intention  to  become 
a  citizen,  or  resided  in  Missouri,  aIthoii;;h  the  ancestor  through  whom 
he  claimed  was,  at  the  time  the  descent  wa.s  cast,  ao  alien,  who,  b; 
icason  of  liiswonresidence,  was  incapable  of  inherit  Inj::;. 
Sullivan  r.  Burnett,  10&  U.  8.,  334. 


The  statute  of  1855,  whicli  gave  to  a  non-iesideut  alien  the  iiy:b 
within  a  liniited  period  to  sell  and  convey  the  lands  whereof  tho  in- 
testate died  seized,  aijplied  only  where  at  tlm  time  of  his  death  tburc 
was  no  person  capable  of  takinjc  them  by  descent. 
Ibid. 

The  statute  of  Nqw  York  of  May  31,  ]881,  imposing  u  tax  ou  cv* 
alien  paesenper  who  shall  come  by  vessel  from  a  foreign  country  to 
port  of  New  York,  and  holding  the  ves.scl  liable  for  the  tax.  is  a  regul 
tion  of  foreign  commerce,  and  void. 

Tlcnckraon  r.  M:iyor  of  New  York,  i>2  U.  8.,  2.j9  ;  Chy  Lun;{  r.  Freonian,  ihid., 
275;  cit<><l  ntid  aflirtn^^d  in  Pt^opl^M*.  Compaf^nio  G<Jn<5rale  Tmusallantiqnc, 
107  U.  S.,  M).  k 

The  statute  is  not  rt'lieved  from  this  constitutional  objection  by  div 
clarinfc  in  its  title  that  it  is  to  raise  money  for  the  execution  of  the 
inspection  laws  of  the  State,  which  anthorize  passengers  to  be  ins])octed 
in  order  to  determine  who  are  criminals,  paupers,  lunatics,  orphans,  or 
infirrn  per.sons,  without  means  or  capacity  to  support  themselves,  iuul 
subject  to  become  a  public  charge,  as  such  facts  are  not  to  be  ascertainc 
by  inspection  alone. 

People  r.  Coaip.ig^nie  G<5ndralo  Transfttlautiqne,  107  U.  8.,  WJ, 

III  the  courts  of  the  United  States  alien  friends  are  entitled  to  clail 
the  same  protection  of  their  rights  as  citizens. 

T.-iylor  r.  Carptntf-r,  3  Story,  458.    See,  on  this  topic,  Wljart.  ConQ.  of  Lav 

A  court  of  equity  will  treat  a  devise  by  an  alien  as  valid  apunst  beii 
nt  law  until  the  title  of  the  alien  has  been  impeached  by  procpedinf 
on  the  part  of  the  state.  All  the  authorities  agree  that  at  eomnir 
law  an  alien  can  take  lands  by  purehaw — that  is,  by  grant  or  devise- 
though  not  by  descent;  although  the  estate  vests  iu  the  alien  not 
his  own  benelit  but  for  \hv  iM'uetJt  of  tlu>  state.  If  the  state  sees: 
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to  seize  the  lands,  tbo  same  rule  must  prevail  ia  equity,  for  it  is  a  gen- 
eral principle  of  equity  that  equitable  estates  are  subject  to  the  same 
modes  aud  eonditioa  as  corresponding  legal  estates. 
CroM  V.  De  Yalle,  1  Cliff.,  282. 

Au  alien  cannot,  under  the  laws  of  the  United  States  governiug  the 
registry  of  vessels,  be  deemed  master  of  a  vessel,  even  for  the  purpose 
of  defeating  his  claim  to  a  lien  for  wages. 
Ttie  Dubuque,  9  Abb.  U.  S.,  SO. 

Aliens  cannot  claim  mining  lands  under  the  act  of  May  10, 1S72. 
North  Noonday  Min.  Co.  r.  Orient  Min.  Co,,  I  Fed.  Rep.,  522;  G  Sawyer,  201. 

Alienage  does  not  impair  one^s  property  in  a  trade  mark,  and  may 
give  him  a  personal  right  to  sue  in  the  circuit  court  lor  an  iufringe- 
ment. 

La  Croii  i-.  May,  15  Fed.  Hep.,  236.     Wbart.  Confl.  of  Laws.  H  17  f. 

The  authority  given  by  law  to  grant  patents  is  confined  to  citizens  of 
the  United  States.    The  privilege  is  a  mouopoly  in  derogation  of  com- 
mon right,  aud,  us  it  is  not,  ou';lit  not  to  be  extended  to  foreigners. 
1  0|K,  no,  Liricohi,  1802. 

The  courts  of  the  United  States  are  at  all  times  open  to  the  subjects 
of  a  foreign  power  in  friendly  relations  with  us.    And  more  especially 
will  such  remedies  be  extended  in  case  of  fraud. 
1  Op.,  W2,  Rash,  1816. 

An  alien  can  inherit,  carry  away,  aud  alienate  personal  proiierty  with- 
out beiug  liable  to  any  ja*  dctractus.  But  real  estate  is  subject  to  the 
laws  of  the  respective  States. 

I  Op.,  275,  Wirt,  1819. 

The  right  of  preemption,  under  the  acts  of  1830  and  1834,  accrues  to 
persons  who  were  not  citizens  of  the  United  States  at  the  time  of  their 
passage,  e8i)ecially  where  the  local  law  authorizes  them  to  hold  and 
eonvey  real  estate, 

3  Op.,  91,  Butler,  1836. 

Aliens  coming  within  our  territory  are  entitled  to  the  same  protection 
in  their  personal  rights  as  oor  own  citizens  and  no  more, 

3  Op.,  254,  Butler,  1837.    Whart.  Confl.  of  Laws,  U  17  J. 

An  alien  may  hold,  convey,  and  devise  real  estate  iu  the  District  of 
Columbia. 

5  Op.. 021,  Crittenden,  1852. 

The  policy  of  the  United  States  in  all  caaes  of  complaints  made  by 
foreigneTS  is  to  extend  to  them  the  same  means  of  redress  as  is  enjoyed 
by  our  own  citizens. 

7  Op., 220,  CuaUiug,  1855.     Whart.  Confl.  of  Laws,  ^  17  J. 
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Aliens  are  entitk'd  to  purchasti  public  luiids,  subject  only  as  to  their  ] 
tennre  to  sucli  limitations  as  particular  States  may  enact,  with  the  ex- 
ception that  pri'-emplious  are  secured  only  to  8ucli  as  have  declared 
their  iotentiou  to  become  naturalized. 

7  Op.,351,CufthiDg,16o5. 

The  estates  of  foreigners  tVyingiu  the  United  States  sire  settled  by 
the  local  atitliorities.  Tbe  consul  of  the  decedent'^a  couutry  can  inter- 
vene of  right  only  by  way  of  surveillance,  and  without  jurisdiction. 

8  0p.,9i?,  Cusbing,  1850. 

The  prevailing  rule  ia  the  various  States  is  that  aliens  can  inherit. 

12  Op., 5,  Staoberj,  18G6. 

The  treaties  bearing  on  alienage  arc  noticed  in  part  in  prior  sections. 
Stipra,  H  142/. 


(2)  Not  COMPKtLADLE  TO  MIUTAKY  SJSRVICB. 

§202. 


**  There  is  no  principle  more  distinctly  and  clearly  settled  in  the  law 
of  nations  tlian  the  rule  that  resident  aliens  not  naturalized  are  not  lia- 
ble to  perforni  military  serviee.  \Ve  have  uuilbrmly  claimed  and  in- 
sisted upon  it  iu  our  intercourse  with  foreign  nations*  While  the  State 
of  Indiana  hohls  that  an  alien  becomts  a  citizen  by  one  year's  residence 
and  declaration  of  iutention  to  become  a  citizen  of  the  United  States, 
the  law  of  Great  Britain  holds  that  a  native  British  subject  owes  alle- 
giance to  Ihe  British  Government  until  he  has  completely  effected  his 
naturalization  in  the  United  States  and  under  the  laws  of  Congress. 


lil^I^^" 


**It  is  proper  to  state,  however,  that  in  every  case  when  an  alien  bos 
exercised  sullrage  in  the  United  States  ho  im  regarded  as  having  for- 
feited his  allegiance  to  his  native  sovereign,  and  be  is,  in  conpequence 
of  that  act,  like  nny  citizen^  liable  to  perform  military  service.  It  is 
understood,  moreover,  that  foreign  Governments  acquiesce  in  this  oou- 
struction  of  the  law.  It  is  hoped  that  under  this  construction  year 
militia  force  will  not  be  sensibly  reduced." 

Mr.  .Seward,  Boc.  of  State,  to  Mr.  Morton,  8opt.  r>,  lii*}2.    M8S.  Dom.  Let. 

As  to  obligation  of  aliens  in  Bucb  casen  iu  foreign  states,  sec  supra,  5  18-3. 

Am  to  li>cal  allogiance,  ece  infra,  ^  303;  aod  (<ee  Mr.  Fish,  8ec.  of  8lutc,  to  Mr. 

FoBter,  Oct.  31,  1873.    MSS.  Inst.,  Mex. 
Ab  to  treaties  iu  tliis  relation,  see  $upra,  H  t4!#. 

"  Your  dispatch  of  Jane  2D,  No.  322,  has  been  receive«l.  If  the  min- ' 
isterof  Switzertand,  residing  at  Paris,  had  been  informed  of  all  the  facts 
bearing  on  the  question  which  he  has  raisi'd,  I  cannot  believe  that  bo 
would  have  thought  it  necessary  to  offer  obji-ctions  against  the  Presi- 
dent's proclamation  eoncerniug  tlie  liability  of  emigrants  in  the  Utn'tod 
States  to  perform  military  service. 
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^*  The  Federal  Constitutiou  authorizes  Coufcress  to  adopt  uniform  rules 
of  Daturalizatiou,  and  Congress,  heretofoie,  prescribed  the  conditions  of 
tivo  years*  resideuce,  a  preliminary  declaration  of  iutentiou  to  become  a 
t'itizen,  and  a  subseciueut  oath  of  renunciation  of  the  native  allegiance 
and  acceptance  of  the  new  one. 

*'But»  on  another  hand,  the  Federal  Constitutiou  recognizes  a  citi- 
zenship of  each  State,  and  declares  that  the  citizens  of  one  State  shall 
enjoy  the  right  of  citizenship  in  every  other  State,  and  leaves  it  to  each 
State  to  prescribe  the  conditions  of  its  own  proper  citizenship.  By  the 
constitutions  of  several  of  the  States,  especially  the  new  ones,  the  pre- 
liminary dedaratiou  of  intention,  above  mentioned,  entitles  the  maker 
of  it  to  all  the  rights  of  citizenship  in  that  State,  and  they  freely  enjoy 
and  exorcise  those  rights.  They  enjoy  ample  protection  and  exercise 
suffraffc.  It  was  with  reference  to  this  state  of  facts  that  Congress 
passed  tlie  law  which  is  recited  in  the  President's  proclamation.  And 
they  passed  another  act,  which  authorized  the  Secretary  of  State  to 
extend  the  protection  of  the  Government  to  all  persons  who,  by  any 
laws  of  the  United  States,  are  bound  to  render  niilitaiy  service.  The 
two  laws  seem  to  this  Government  to  be  reasonable  and  just,  and  they 
constitute  a  new,  additional,  and  uniform  law  of  Federal  naturalization. 
But  it  was  foreseen  that  some  emigrants,  who  had  declared  their  inten- 
tion, might  complain  of  surprise  if  they  were  immediately  subjected  to 
conscription.  To  guard  against  this  snrprise  the  proclamation  was 
issued,  giving  them  ample  notice  of  the  change  of  the  law,  with  the  al- 
ternative of  removal  from  the  country  if  they  should  prefer  removal  to 
remaining  here  on  the  footing  on  which  Congress  had  brought  them. 
Surely  no  foreigner  has  a  right  to  be  naturalized  and  remain  here,  in  a 
time  of  public  danger,  and  cnj(»y  the  protection  of  a  Government,  with- 
out isubmittiug  to  general  requirements  needful  for  his  own  security. 
The  law  is  constitulional,  and  the  persons  sulyected  to  it  arc  no  longer 
foreigners,  but  citizens  of  the  United  States.  The  law  has  been  acqui- 
esced in  by  other  foreign  powers,  and  I  am  sure  that  Switzerland  can- 
not be  disposed  to  stand  alone  in  her  protest  against  it." 

Mr.  Sowarfl,  Sec.  of  State,  to  Mr.  Dayton,  July  aO,  imii.     MSB.  Inul.,  IVance; 
Dip.  Corr.,  ieG.1, 

'•Your  dispatch  of  the  13th  ultimo,  No.  133,  in  relation  to  the  case 
of  certain  citizens  of  the  United  States,  who  were  impressed  into  the 
military  service  of  Mexico,  and  who  are  now  said  to  be  actually  serving 
iu  the  Thirty  first  Battalion  of  the  army  of  that  Republic,  has  been  re- 
ceived. 

**The  grouuils  assumeil  by  )ou  iu  the  correspondence  between  your- 
self and  Mr.  Fernandez,  iu  regard  to  the  demand  for  the  immediate  re- 
lease of  these  citizens,  following,  as  they  do,  the  views  expressed  by  the 
Department  in  its  instruction  of  the  yth  of  October,  are  in  entire  accord 
with  the  position  which  this  Government  assumes  in  relation  to  the  un- 
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friendly  and  nnwarranted  course  of  the  Mexican  civil  and  miUtarj'  aa- 
thorities  towards  these  citizens  of  the  United  States,  and  yonr  conrfio 
is  approved. 

"The  suggestion  of  the  miniater  for  foreign  aftairs,  in  his  note  to  you 
of  the  30th  of  October  last,  is  to  the  clTecfc  that  the  parlies  thus  forcibly 
compelled  to  cuter  the  military  service  of  a  foreign  power  must,  in  order 
to  secure  their  release,  resort  to  the  slow  formalities  of  judicial  proc-ed- 
nre  in  the  courts  of  the  country  whose  civil  and  military  officers  com- 
milted  the  wrong.  Your  protest  against  this  position,  as  novel  as  it  is 
believed  to  be  niitenable,  was  apt  and  timely.  IHr.  Fernandez's  views 
of  iutcruatioual  obligations  in  this  regard,  as  expressed  in  his  note  of 
the  30th  of  Ui-toUer,  ctuMu»t  for  a  monieut  be  accepted  by  this  Govern- 
ment. 

*^In  addition  to  the  precedent  of  Emilio  Baiz's  case,  which  you  cite 
in  your  reitly  to  the  minister,  several  instances  are  found  in  the  records 
of  this  Department  in  which,  during  the  existence  of  our  bite  civil  war, 
the  Mexican  Government  applied  to  this  for  protection  to  Mexicans 
resident  in  various  States  against  demands  of  the  local  recruiting  offi- 
cers of  the  United  States  npon  these  Mexican  citizens  to  serve  in  the 
armies  of  this  Republic.  In  all  such  cases  it  is  found  to  have  been  tb© 
practice  of  this  Department  to  bring  the  subject  at  once  to  the  atten- 
tion of  the  Secretary  of  War,  and  no  single  instance  is  met  with  in 
which  the  Mexieau  citizen's  claim  (o  exemption  IVodi  military  service 
in  the  armies  of  the  United  States  was  not  promptly  recognized  and  re- 
spected by  thisGoverninent. 

"As  to  the  proof  of  citizenship  of  the  persons  now  in  question,  their 
status  as  citizens  of  the  United  States  was  established  to  the  satiafac- 
tion  of  this  Government  before  instructing  you  on  the  subject,  and  when 
that  point  is  settled  as  required  by  the  lawsof  the  United  States,  inter- 
national eoiutcKy  dictates  that  I  hat  of  Mexico  should  hohl  it  to  be  con- 
cluded. The  peculiarities  of  Buruato's  case  are  sufticiently  explained  in 
my  Ko.  71.  Should  the  men  not  have  been  already  released  on  your 
receipt  of  this  instruction,  you  will  loic  no  time  in  jfressing  for  their 
speedy  discharge  from  the  service  in  which  they  are  held,  and  you  will 
report  the  result  to  the  Department  without  delay." 

Mr.  Kvarts,  Sto.  of  State,  tv>  Mr,  Morgan,  D*o.  8,  1^80.    M8S.  luut.,  Mex;  For. 

**With  reference  to  the  cases  of  American  citizens  impressed  into  the 
mililary  service  of  Mexico,  which  were  reported  to  the  Department  by 
Mr.  Schuchardt,  the  Unite<I  States  vice  consul  at  Piedras  Negras,  and 
in  regard  to  which  you  were  instrneted,  and  have  had  correspondence 
with  Mr.  Mariscnl,  I  transmit  a  copy  of  a  dispatch  of  the  18th  nltinio 
from  Mr.  Schuchardt.  His  suggestion  tliat  the  persons  or  their  repre- 
sentatives so  im|>resscd,  and  who  afterwards  died  or  were  killed  or  dis- 
charged, should  have  a  pecuniary  indemnity  from  that  Government, 
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seem«  to  bti  at  least  worthy  of  cousiileratioii.  It  is  notorious  that  the 
impressment  of  xVmerican  seamen  iuto  the  naval  service  of  a  foreign 
power  was  at  one  time  a  serious  grievance,  not  to  be  acquiesced  iu,and 
raised  a  question  upon  which  all  parties  in  this  country  were  unanimous 
in  reganling  as  one  of  international  character.  Public  sentiment  here 
in  regard  to  that  subject  was  borne  in  mind  dnring  the  late  civil  war. 
The  number  of  i>crsons  of  foreign  birth,  especially  in  the  large  cities, 
led  to  the  accidental  or  involuntary- enrolhncut  of  unnaturalized  aliens 
in  the  military  or  naval  service.  These,  however,  as  is  showu  by  the 
large  space  in  the  records  of  the  Department  at  the  time,  were  at  once 
discharged  upon  complaint  made  and  in  the  absence  of  jiroof  of  their 
naturalization.  It  is  hoped,  therefore,  that  in  considering  this  subject 
the  Mexican  Government  will  not  only  have  due  regard  to  the  unlaw- 
fulness of  the  impressment,  but  to  the  universal  and  strong  sentiment 
upon  the  subject  which  pervades  this  country.'* 

Mr.  Blaine,  Sec.  of  Stoto,  to  Mr.  Morgan,  Mar.  14, 1881.    M6S.  Inat.  Mex. ;  For. 

Rel.,  1881. 
As  to  election  given  to  aliona  in  the  United  Stutps  to  entint  or  bo  expelled,  see 

Mr.  Seward,  8oc.  of  State,  to  Mr.  Daylon,  Jnly  20,  ItfOH,  quoted  infra,  }  206. 

An  alien  can  be  enlisted  in  the  naval  or  Marine  Corps  service  of  tli6 
United  States,  and  is  bound,  the  same  as  a  citizen,  to  servo  for  the  term 

of  his  enlistment. 

4  Op.,  X^0,  Nelson,  1844.     See  3  Op.,  670,  Legur6, 1831.     Jn/ra,  ^  :m. 

It  was  held  by  Mr,  Cushing,  in  1854,  that  officers  of  the  Army  em- 
ployed in  recruiting  may  enlist  persons  not  naturalized  as  citizens  of 
the  United  States,  on  the  ground  that  the  provision  of  the  act  of  1802, 
limiting  erdistraents  to  citizens,  has  not  been  re-enacted  in  any  subBe- 
quent  law. 

6  Op.,  474,  Cashing,  lt554.     Infra,  392. 

The  requirements  at  present  are  as  follows : 

Se€.  11  1G.  Kecruits  enlisting  in  the  Arm^'  must  be  effective  and  able- 
bodied  men,  and  between  the  ages  of  sixteen  and  thirty-live  years  at 
the  time  of  their  enlistment.  This  limitation  as  to  age  shall  not  apply 
to  soldiers  re-enlisting. 

See  /n  re  McDoDaid,  1  Lowell,  100. 

Sec.  1117.  No  person  under  the  age  of  twenty-one  years  shall  be  en- 
listed or  mustered  into  the  militivry  service  of  the  Unitetl  States  with- 
out the  written  consent  of  his  parents  or  guardians:  Provided^  That 
such  minor  has  such  parents  or  guardians  entitle<l  to  his  custody  and 
control. 

See  Shorner'fl  case,  1  Car.  L.  Rep.,  55. 

8eo.  1118.  No  minor  under  the  age  of  Ki\t<'en  ycar.s,  no  insane  or  in- 
toxicated person,  no  deserter  from  the  military  service  of  the  United 
States,  and  no  person  who  has  been  convicted  of  [any  criminal  offense^] 
[a  felony]  shall  be  entiKted  or  mustered  into  the  military  service. 
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*'  During  the  civil  war  in  llie  United  State.s  all  peisous  whoLiad  voted 
as  State  dtizeiis  wero  claimed  by  tbe  United  States  Government  as 
liable  to  tlie  conscription  j  and  tbe  act  of  Congress  of  Alareh  3, 1803,  ex- 
pressly declared  that  the  levy  should  include 'all  persons  of  foreign 
birth  who  shall  have  declared,  on  oath,  (heir  intentions  to  become  citi- 
zens.' 

"Mr.  Sellers,  a  British  subject  who  had  announced  his  ioteutioa  to 
bccooie  naturalized,  applied,  in  October,  180*J!,  to  be  informed  whether 
he  could  chdin  the  protection  of  the  British  (ioverument.  lie  was  told 
that,  as  he  had  so  acted  without  consulting  the  British  Governujent,  be 
must  not  expect  that,  should  a  case  arise  in  which  its  interfereuce 
might  be  requested,  it  would  give  any  opinion  of  the  view  which  it 
might  take  of  such  a  case, 

''lu  18G2  certain  native  born  British  subjects  in  Wisconsiu  claimed 
that,  although  they  had  voted  at  elections  they  had  doiie  so  under  the 
State  law  as  aliens,  and  had  not  thereby  forfeited  their  British  uatioti- 
ality. 

"Mr.  Seward  replied  that,  so  far  as  the  executive  authority  of  tho 
United  States  was  concerned,  no  foreigner  who  had  not  been  natural- 
ized,  or  who  liad  not  exercisetl  the  right  of  suftVage,  had  hitherto  been 
required  to  serve  in  the  militia. 

"M.  Mercier,  the  French  minister,  wrote,  Id  a  circular  to  the  French 
consuls,  that  Frenchmen  who  had  voted  illegally  in  the  United  States 
had,  no  doubt,  rentU-rcd  themselves  liable  to  legal  penalties  in  that 
country,  but  that  they  had  not  forfeited  their  French  nationality  or  their 
right,  as  aliens,  to  be  exempt  from  coiiifiulsory  military  service.  And 
he  referred  to  the  laws  of  some  of  the  States  which  admit  aliens  to  the 
exercise  of  tho  elective  franchise.  {Pari.  Pap.  No.  530,  1802.)  Tho 
matter  was  referred  by  Lord  Lyons  to  the  IIoa:e  Government,  and  he 
was  instructed  to  abide  bj'  the  decisions  of  the  American  law  courts. 

"In  1803  certain  able  bodied  male  persons  of  foreign  birth,  who  had 
declared  on  oath  their  intention  to  become  American  citizens,  were  called 
upon  for  military  duty  in  the  United  States,  On  this,  the  British  Gov- 
ernment suggested  that  British  sulijects  who  hatl  merely  dechired  their 
intention  to  become  American  citizens,  but  had  not  exercised  any  po- 
litical franchise  in  consequence  of  such  declaration,  ought  to  be  allowed 
u  reasonable  period  after  the  passing  of  the  act  to  exercise  the  option 
of  leaving  tho  United  States  or  of  continuing  residing  therein  with  the 
annexed  conditions.  The  United  States  Government  thereupon  allowed 
eixty-tive  days  to  such  persons  to  exercise  their  option,  and  the  British 
Government  refused  to  interfere  on  behalf  of  any  intended  citizens  who 
had  not  availed  themselves  of  the  opportunity.  (Pari.  Pap.  No.  337, 
18fi3./'» 

1  HallMk'fl  Int.  Law  (Baker's  ed.),  36r>. 

'*  In  186L  during  the  American  civil  war,  the  British  Goveruraenl 
declared  that  if  enforced  enlistments  of  British  subjects  for  tho  war  were 
persisted  in,  the  Government  would  be  obliged  to  concert  with  other 
neutral  powers  for  the  protection  of  their  respective  subjects;  bnt 
neither  in  the  Northern  or  Southern  States  was  the  discharge  of  any 
Britiah  subject  enlisted  against  his  will,  n-fused  on  proper  representa- 
tion. There  is  no  international  law  prohibiting  the  Government  of  any 
country  from  requiring  aliens  to  serve  in  tho  militia  or  police,  yet  at 
the  above  mentioned  date  the  British  Government  intimated  that,  if  the 
United  States  permitted  no  alternative  of  providing  substitutes,  tJie 
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positioe  of  Briti.sli  subjects  tol)c  embodied  in  that  militia  *  would  call  for 
every  exertion  beinpmade  in  their  favor  on  the  i>art  of  Ilcr  ilajeisty'a 
Government.'  Tiie  British  Government  in  1S02,  iiifurmed  Mr.  Stuart 
that  as  a  geucrid  i>rinc)iJle  of  international  law  neutral  aliens  ought 
not  to  be  compelled  to  perforDi  any  military  service  (*'.  e,  workiuf;  in 
trenches),  but  (hat  allowance  might  be  made  for  the  conduct  of  author- 
ities in  cities  under  martial  law,  and  in  daily  peril  of  the  enemy;  and 
in  18G4  thft  British  Government  saw  no  reason  to  interfere  in  the  case 
of  neutral  foreigners  directed  to  be  curollcd  as  a,  local  police  for  New 
Orleans. 

**  By  the  United  States  act»  April  14,  1S02,  naturalized  aliens  are  en- 
titled to  nearly  (he  same  rights,  and  are  charged  with  the  same  duties, 
as  the  native  inhabitants;  and  aliens  not  naturalized  if  they  have  at 
any  time  assumed  the  right  of  voiiiig  at  a  State  elcctinn,  or  held  office, 
are,  according  to  the  opinion  of  Mr.  Attorney-General  Bates,  liable  to 
the  acts  for  enrolling  the  national  forces.  (See  also  act  3d  March,  1863, 
and  act  21th  February,  18(i4  ;  proclamation  of  President  May  8, 18t»3.) 
This  was  acted  on  during  the  American  dvil  war,  and  tacitly  acquiesced 
in  by  the  British  Government." 

2  Ilallecli'B  Int.  Law  (Bftlter*§  ed.)  6. 


(3)  Subject  to  local  allbgiakcx. 
§  203. 

Aliens  residing  in  the  United  States  are  as  much  responsible  for 
breacli  of  neutrality  laws  as  are  citizens  ;  aliens  while  within  oar  juris- 
diction and  enjoying  the  protection  of  the  laws,  being  bound  to  obedi- 
ence to  them,  and  to  avoid  disturbances  of  our  peace  withui,  or  acts 
which  would  commit  it  without,  equally  as  citizens  are. 

Mr.  JeffersoD,  Sec.  of  State,  to  Mr.  Gem-t,  June  5. 171)3.  MSS.  Notes,  For.  Lf  g. ; 
1  Wait'a  St.  Pup.,  80 ;  1  Am.  St.  Pap.  (For.  Ril.),  150.  See  to  Mimo  general 
effect  Carlisle  r.  U.  S.,  IG  Wall.,  147;  and  na  to  local  allegiaoce,  ate  gen- 
erally Bupra,  ^  7. 

'Aliens  in  general,  being  within  our  limits  and  jnrisdiction,  are  bound 
to  respect  our  laws,  and  cannot  exact  any  other  mode  of  promulgation 
than  that  which  is  marked  oat  for  the  information  of  our  own  citizens." 

Mr.  Randolpb,  Sec.  of  Stat<^,  to  Mr.  Hamtnond,  April  13, 1795.  MSS.  Notes,  For. 
Leg. 

"The  moat  inviolable  and  tlte  most  obvious  right  of  au  alien  resident 
is  that  of  withdrawing  himself  from  a  limited  and  temporary  allegriance 
having  no  other  fonndation  than  his  voluntary  residence  itself.  The 
infraction  of  this  right  is  consequently  among  the  greatest  of  injuries 
that  can  be  done  to  individuals,  and  among  the  justest  of  causes  for  the 
interposing  protection  of  other  Governments." 

Mr.  Madison,  Sec.  of  Slate,  to  Mr.  Piehon.  Moy  20, 180:1.    MSS.  Notes,  For.  Leg. 

Sailors,  when  on  shoro,  are  subject  to  the  police  control  of  the  sover- 
eign of  the  shore,  unless  when  otherwise  provided  by  treaty. 

Mr.  Bucbanan,  Soc.  of  State,  to  Mr.  Leal,  Nor.  15,  1847.  MSS.  Notes,  BracU. 
Mr.  Clayton  to  Mr.  Macedo,  Apr.  11,  1849 ;  ibid, 
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'"Every  foreigner  born,  residing  in  a  country,  owes  to  that  couDti 
allegiance  and  obedience  to  the  laws  as  long  as  be  remains  in  it,  as 
daty  imposed  upon  him  by  the  mere  fact  of  his  residence,  and  the  tem-J 
porary  protection  which  he  enjoys,  and  is  as  much  bound  to  obey  its  I 
laws  as  native  subjects  or  citizens.  This  is  the  universal  understanding  j 
in  all  civilized  states,  and  nowhere  a  more  established  doctrine  than  in  j 
this  countrj'." 

>Ir.  Webster,  Sec.  of  State,  report  to  the  President,  Dec  23,  1851.  6  Webster'a  % 
Works,  ry^4.  Tliifl  report  (Tbrasher'a  case)  Is  not  on  record  in  the  Depart*  j 
mcnt. 

As  to  TLrashor's  case,  see,  further,  $ttpra,  H  190,  198;  in/ra,  H  220,  230^  SM4. 
:Jo7. 
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"  Mr.  Jefl'erson,  when  Secretary  of  State,  in  his  letter  to  Goavemeur 
Morris  of  the  16th  of  August,  1703,  speaking  of  the  right  of  private  | 
citizens  (o  uijiko  war  upon  a  country  with  which  the  Government  of  thoij 
United  tJtalcs  is  at  peace,  says:    •    •    ♦ 

'"It  has  been  pretended,  indeed,  that  the  engagement  of  a  citizen  in 
an  enterprise  of  this  nature  was  a  divestment  of  the  character  of  citizen, 
ami  a  transfer  of  jurisdiction  over  him  to  another  sovereign.     Our  citi- 
zens are  certainly  free  to  divest  themselves  of  that  character  by  emigra-  fl 
tion,  and  other  acta  manifesting  their  intention,  and  may  then  become^ 
the  subjects  of  another  power,  and  free  to  do  whatever  the  subjects  of 
that  power  may  do.    But  the  laws  do  not  admit  that  the  bare  comrais-  S 
sion  of  a  crime  amounts  of  itself  to  a  divestment  of  the  character  of  ™ 
citizen,  and  withdraws  the  criraiual  from  their  coercion.    They  would 
never  presenile  au  illegal  act  among  the  legal  modes  by  which  a  citizen 
might  disfranchise  himself,  nor  render  treason,  for  instance,  innocent, 
by  giving  it  the  force  of  a  dissolution  of  the  obligation  of  the  criminal 
to  his  country.' 

''This  is  in  accordance  with  the  opinion  of  the  circuit  court  of  tho 
United  States  for  Pennsylvania,  by  whom  it  was  stated,  in  1793,  that 
'  if  one  citizen  of  the  United  Statea  may  take  part  in  the  present  war, 
ten  thonsand  may.  If  they  may  take  part  on  one  side,  they  may  take 
part  on  tho  other;  .ind  thus  thousands  of  our  fellow-citizens  may  as^- 
ciate  themselves  with  the  diflferent  belligerent  powers,  destroying  not 
only  those  with  whom  we  have  no  hostility,  but  destroying  each  other. 
In  such  a  case,  can  wo  expect  peace  among  their  friends  who  stay  be- 
hind t  And  M'ill  not  a  civil  war,  with  all  its  lamentable  train  of  evils, 
be  the  natural  efl'ectf*" 

Report,  above  cited,  of  Mr.  Webster,  Sec.  of  State,  to  the  Prt^iileut,  in  Tlirashfti's 
i»i»<e,  I>t*c.  aa,  185L  C  Webster's  Works,  5'27.  See  $»pra,  ^  100, 198  j  •*/>«, 
H  220,  WO,  5M4,  357. 

"It  maybe  remarked,  however,  that  iu  Franco  and  on  the  couti. 

nent  of  Europe  generally  tho  police  authorities  have  the  right  and  aco 

in  tho  habit  of  setting  on  foot  jirocccdings  agaiust  individuals  upon 

Bunpidon  merely,  and  not  upon  probable  cause  alleged  under  oath* 
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The  power  rcftMred  to  is,  uo  doubt,  sometimes  abusetl.  Citizens  of  tbo 
Uuited  Stiites,  however,  whether  native  or  naturalized,  who,  of  their 
own  aecord,  visit  countries  where  it  exists,  must  expect  to  incur  that 
hazard^  unless  by  treaty  stipulations  they  should  bo  placed  upon  a  more 
favorable  footing  than  the  subjects  of  the  Government  whose  agents  may 
commit  the  abuse.  Wo  have  no  treaty  with  France  which  provides  for 
such  an  exemption  in  favor  of  our  citizens." 

Mr.  Marcy,  Sec.  of  State*,  tu  Mr.  Kicbtcr,  Fob.  81,  18o4.    MSS.  Dom.  Lot.     See 

to  ftaioe  offcct  Mr.   Bucbauan,  Sec.  of  State,  to  Mr.  Osma,  Feb.  I,  ItMfJ. 

MSS.  fc'otes,  Peru. 
As  to  noD'discriniiuation  in  teach  casea  between  subjects  and  alicQci,  see  infra, 

H  230,  244  ;  tttpra,  ^  189  # 

*'  If  a  native-born  citizen  of  the  United  States  goes  into  a  foreign 
conntry  and  subjects  himself  to  a  prosecution  for  an  offense  against  the 
laws  of  that  couiitr^',  this  Government  cannot  interfere  with  tlie  pro- 
ceedings, nor  can  it  claim  any  right  to  revise  or  correct  the  error  of 
such  proceeding,  unless  there  has  been  a  willful  denial  of  justice,  or  the 
tribunals  have  been  corruptly  used  as  instruments  for  perpeti-ating 
wrong  or  outrage. 

''This  Government  is  ju  the  daily  practice  of  trying  and  punishing 
the  subjects  ol'  other  states  for  offenses  committed  here.  Those  states 
have  no  right  nor  would  they  be  allowed  to  interfere  with  our  proceed- 
ings against  their  subjects,  upon  any  other  gronod  than  a  willful  denial 
of  justice,  or  a  eonupt  perversion  of  judicial  proceedings  for  the  pur- 
pose of  wrong  or  oppression. 

'*  Koszta,  it  will  be  recollected,  did  not  return  to  Austria  or  any  of  its 
dominions,  but  its  officers  attempted  to  seize  him  in  a  foreign  country 
without  any  right  to  do  so.  Had  Koszta  been  within  the  jurisdiction 
of  Austria  when  he  was  seized,  the  whole  character  of  the  case  would 
have  been  changed,  and  the  forcible  taking  of  him  from  the  legal  cus- 
tody of  Austrian  officers  could  not  have  been  defended  on  any  prin- 
ciple of  municipal  or  international  law. 

^^The  doctrine  laid  down  in  the  Koszta  case  is  regarded  by  this  Gov- 
ernment to  be  sound,  and  will  be  maintained  whenever  an  occasion  for 
asserting  it  shall  arise." 

Mr,  Marcy,  Sec.  of  State,  to  Baron  de  Kalb,  July  20.  la'.S.    MSS.  Doui.  Let. 
As  to  Koazta'H  caae.  see  9upra,  $  198. 

A  de  facto  Government  is  entitled  to  local  allegiance. 

Mr. Cass,  Sec.  of  State,  to  Mr.  Clay,  Nov.  26, 1858.     MSS.  loat.,  Pern.    See  §upra, 
^  7,  aa  to  title  of  de  Jacto  Goveromeut. 

"  Every  independent  state  has  the  right  to  regulate  its  internal  con- 
cerns in  its  own  way,  taking  care  to  avoid  giving  just  cause  of  offense 
to  other  nations.  In  almost  all  the  European  st.ites  there  are  police 
and'  administrative  powers  exercised  by  the  Governments,  which  en- 
able them  to  exert  a  very  arbitrary  authority  over  residents,  whether 
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nalires  or  (otelguen.  When  onr  citizens  eater  tliose  coootries,  i 
enter  tbem  subject  to  tbe  operation  of  the  laws,  however  arbitrary  i 
may  be,  and  responsible  for  any  violation  of  them.  Our  treaty  with 
Praaaia  recognizes  this  obligation  and  provides  that  the  iDbabitants  of 
each  of  tbe  said  countries  shall  be  at  liberty  to  reside  in  tbe  territories 
of  tbe  other  party,  and  shall  enjoy  the  same  secnrity  and  protectun  as 
natives,  *od  condition  of  their  submitting  to  the  laws  and  ordinanoea 
there  prevailing.'^ 

Mr.  CMSy  8ec  of  8t«to,  to  Mr.  Wright,  Dec.  10,  ISSB.    1IB8.  Iiwt., 

A  resident  alien,  who  baa  not  renounced  bis  native  allegiance,  ia  not 
liable  for  military  service;  bat  it  is  otherwise  if  he  has,  by  exercising 
anflfrage  ander  State  law  or  otherwise,  renoaoced  soch  allegiance,  evj^ 
thongb  be  was  not  natoralized. 

Mr.  Sewanl,  8m.  of  State,  lo  Mr  Uorton^  Sept«  5,  ise2.    MS8.  Dom.  Let. 
i)>/ra,  H  230,^44. 

'*  I  have  farther  to  state  that  military  commissions  and  eomta-martial 
take  cognizance  of  and  try  complaints  against  all  classes  of  x>ersonS|^ 
citizens  of  the  Uoited  States  as  well  as  for^^igners,  without  any  dis-™ 
crimination  on  the  ground  of  their  citizenship  or  want  of  citizenship, 
otherwise  than  snch  discrimination  as  holds  citizens  to  full  obligations 
of  a  perfect  allegiance  to  tbe  United  States,  while  all  tbe  rights  which 
specially  belong  to  domiciled  or  transient  aliens,  as  soch,  ander  the  law 
of  nations,  are  observed  and  re8i>ected." 

Mr.  Seward,  Ser.  of  State,  to  Lord  Ljona,  Apr.  20, 1864.  MSS.  Notes,  Gr.  Brit.  J 
•ee  imfra,  $$  HiHi,  244. 

"Arrests,  of  strangers  especially,  on  mesne  process,  are  more  or  losfl 
oppressive  in  appearance;  but  if  tbcyare  sanctioned  by  the  local  law,| 
It  must  be  presumed  that  they  are  deemed  necessary  for  the  ends  of  jc 
tice,  if  regularly  made.     If  tbey  are  made  for  malicious  pnrposea,  the 
law  usually  i)rovides  a  remedy." 

Mr.  Seward,  Sec. of  State,  to  Mr.  Cnlver,  Dec.  2, 1864.  MSS.  Inst..,  Tenet.  Sm 
in/ra,  ^  2'JO,'2A4. 

**Tbe  general  principle  is  supposed  to  be  clear  that  a  foreigner  wbc 
of  bis  own  accord  settles  in  a  countrj-,  accepts  tbe  condition  and  liabi) 
ities,  in  peace  and  iu  war,  of  a  native  of  that  country. 

**No  Goverument  can  be  expected  to  relinquish  its  right  of  jurisdio-^ 
tion  over  all  such  persons  within  its  territory,  unless  tbut  relinquish- 
ment shall  have  been  nmdo  by  special  compact,  such  as  the  treaties 
between  Christian  states  and  those  iirofessiug  tbe  Mohammedan  aud.^ 
otiier  religious.  f 

Mr.8ewartl,8eo.of  State,  to  Mr.  Burton,  8ept.v>7,  I8f>0.  MSS.  lost.,  Colombia. 
8m  aUo  Mr.  Seward  to  Mr.  Croabj,  July  20,  l>^m.  MSS.lQdt.,  Cent.  Am. 
Mr.  Snward  to  Lor^  LyoM,  May  30,  186-i ;  Fob.  7,  1H63 ;  June  11,  li^63w 
MSS.  Not  en,  Or.  Brit. 
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The  prohibition  by  the  Freueh  Governmeiit,  iii  1873,  of  a  coarse  of 
lectures  iii  Franco  **on  llie  advantages  held  out  by  a  part  of  the  United 
States  to  eiuigrants,"  while  "one  of  those  acts  of  illiberality  which  it 
is  difficult  to  believe  wonld  hare  been  exercised  by  a  professedly  re- 
pablican  goveintnent  in  this  age  of  the  world,"  cinnot  bo  alleged  to 
have  "transcended  the  limit  of  power  to  which  an  independent  state, 
if  inclined  in  the  direction  of  the  exercise  of  extreme  powers  of  repres- 
sion, may  go  without  giving  ground  for  reniousti-auce  on  the  part  of 
other  slates  whose  citizens  may  thereby  bo  prohibited  the  exercise  of 
free  speech,  or  the  oivportnnity  of  diflusing  information  tending  to  the 
possible  melioration  of  the  condition  of  large  numbers  of  people." 

Mr.  Fi»b,  Sl-c.  of  State,  to  Mr.  Wasbburup,  Mar.  1,  1S73.    MSS.  Inst.,  France. 

The  fact  that  a  resident  in  Chili  is  a  citizen  of  the  United  States, 
does  not,  where  there  is  no  treaty  stipulations  covering  his  case,  ex- 
empt him  from  service  in  a  temporary  civic  guard  in  which  all  residents 
are  by  law  requin^d  to  serve. 

Mr.FiBh,  See, of  State,  to  Mr.  Willianiaou,  June  13,  1870.     MSS.  lQ»t.,  Chill. 

•*  That  the  fact  of  American  citizenship  could,  of  itself,  operate  to  ex- 
empt any  one  from  the  penalties  of  a  law  which  he  had  violated,  is,  of 
course,  an  untenable  proposition.  Conversely,  however,  the  proposi- 
tion that  a  retroactive  law  suspending  at  will  the  simplest  operations 
of  justice,  could  be  applied  without  question  to  an  American  citizen,  is 
one  to  which  this  Government  woukl  not  give  anticipatory  assent." 

Mr.  Bkino.Scc.of  8tut«,t()  Mr.  Lowell,  May  26,  1881.    MSS.  Inet.,  Or.  Brit. 

♦*Every  person  who  voluntarily  brings  himself  within  the  jurisdiction 
of  the  country,  whether  permanently  or  temporarily,  is  subject  to  the 
operation  of  its  laws,  -whether  he  be  a  citizeu  or  a  mere  resident,  so 
long  as,  in  the  case  of  the  alieu  resident,  no  treaty  stipulation  or  principle 
of  international  law  is  contravened." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  0*ConDor,  Nov.  85, 1661.    MSS.  Dom.  Let.    See 
also  Mr.  Blaine,  Sec.  of  State,  to  Mr.  Tiatto.  Dec.  6,  1881 ;  ihid. ;  tvpra,  4  7. 

"You  are  doubtless  perfectly  familiar  with  the  principles  of  law  gov* 
erning  all  civilized  nations  which  subject  either  an  alien  or  a  citizeu  to 
the  operation  of  the  laws  of  the  country  wherein  he  is  sojourning.  If  an 
alien,  while  within  the  United  States,  violates  a  law  here  iu  force,  he  is 
liable  to  arrest  and  punishment  according  to  the  local  practice,  and  be* 
cause  of  his  foreign  citizenship  he  has  no  privileges  or  immunities  other 
than  those  enjoyed  by  a  citizen  of  this  Republic.  So  a  citizen  of  the 
ITnited  States,  having  here  committed  an  oflense  criminal  under  our 
statutes,  is  subject,  whenever  ho  shall  come  within  the  jurisdiction  of 
the  proper  court,  to  the  prescribed  penalty,  notwithstanding  any  after- 
acquired  citizenshij)  abroad." 

Mr.  FrvUnghuysen,  Sec.  of  State,  to  Mr.  O'fioilly,  Deo.  10, 1884.    MSS.  Dom. 
Lot. 
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It  is  witliiu  tlic  prerogative  of  eacU  sovereigu  to  puuiaU  politi 
offenses  iu  his  country  by  aliens  whether  such  offenses  are  scditioaa 
violent  nets  or  pnblicatioua  inciting  thereto. 

Mr.  Bayard,  Sec.  of  State,  to  Mr,  Jackson,  Ang.  5,  l«fci5.    M8S.  lust,,  MexJ) 
8co  Mr.  Ruv.11.1,  .*i.-c.  of  Jif.'ifp,  to  Mr.  Cmascn,  .fnne  lf>,  1885.     MSS. 
Let. 

Aliens  (louiieiled  iu  the  United  States  owe  to  the  Government  a  l 
and  temporary  allegiance,  which  continues  during  the  period  of  thci 
residence,  and  for  the  violation  of  which  they  may  become  liable 
prosecution  for  treason,  just  as  a  citizen. 

C«Tlii»le  r.  U.  8.,  IG  Wall,,  147. 

Cotton  owned  by  a  British  subject,  although  he  never  came  to  thij 
country,  was,  if  found  during  the  rebellion  within  the  Confederate  ter 
ritory,  a  legitimate  subject  of  capture  by  the  forces  of  the  United  State 
and  the  title  thereto  was  transferred  to  the  Goverunieut  as  soon  asj 
property  was  reduced  to  firm  possession. 

Young  r.  U.  S.,  97,  U.  S.,  39.    See  infra,  ^  224/ii28. 

A  resident  alien  owes  such  obedience  to  the  laws  of  the  count 
which  ho  resides,  whether  municipal  or  military,  as  a  citizen.     Wher 
one  resident  iu  New  Orleans  transmits  money  across  the  lines  to  an 
agent  to  buy  cotton,  no  valid  title  is  acquired. 

QiipjToiizc's  cjise,  7  C.  CIm.,  402. 

Foreign  oflicers,  not  diplomatic  agents,  are  not  privileged  from  arrea 
or  Buit  in  the  United  States. 

I  Op.,  Il»,  BradforJ,  17J>4  ;  1  Op.,  (W,  Lee,  171>7. 

If  a  foreigner  have  a  defense  under  a  treaty,  he  must  plead  it^like 
any  other  defense,  in  the  usual  course  of  judicial  proceedings,  and  dq^ 
til  the  regular  course  of  such  proceedings  shall  have  failed  to  do  justic 
to  him  there  can  be  no  just  ground  of  complaiut  to  tin*  Prc>«i«lont. 
1  Op.,  49,  Bradford,  1794 ;  infra,  H  «30p  244. 

The  judicial  power  of  a  nation  exteudn  to  every  person  and  ere 
thing  in  its  territory,  excepting  only  such  foreigners  as  enjoy  the  right 
of  extraterritoriiility,  and  who,  consequently,  aie  not  looked  upon 
temporary  subjects  of  tho  state.  If  an  exemption  from  this  rule 
claimed  by  a  foreign  ship  of  war,  it  is  incumbent  upon  such  ship  to  set 
forth  and  maintain  clearly  and  satisfactorily  its  right  to  the  exemption* 
Otherwise  process  may  be  served  on  board. 
I  Op.,  87,  Lw,  17i)9;  sec,  however,  mpra,  ^  3»l 

By  the  treaty  between  tho  United  States  and  China,  citizens  of ^ 
former  country  are  not  subject  to  the  laws  of  the  latter. 

7  Op.,  49.J,  Cuwliing,  liSTi.'). 

A»  tu  (indue  illscriniinatioD  agaimtt  nUoiih,  m^c  infra,  H  '^'^t  '^>a. 

A«  to  prJvil?g«eof  oztniti^rrftOTinlity  ht  OH^uial  conntriM,  iM>««irjir«,  ^  tOI,  1 
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The  rigLt  to  a  jury  de  mediatatej  allowed  io  England  to  aliens,  is  one 
to  be  determined  by  the  laws  there  j  and  if,  by  the  laws  of  England,  a 
native  born  subject  can  never  throw  off  his  allegiance,  it  is  not  a  viola- 
tion of  public  law  for  the  English  courts  to  refuse  this  right  to  such  a 
person,  though  he  has  been  naturalized  in  the  United  States. 

n  Oin,  319,  Stanbery,  18CT. 

An  interesting  question  arises  when  a  foreigner  is  indieted  for  a  polit- 
ical  offense  whieh  he  is  required  to  commit  by  his  own  sovereign.  In 
such  a  cnse  the  eonnnand  of  the  foreign  sovereign  is  no  defense.  Jf  the 
defendant,  in  such  a  proseeution,  is  convicted  in  violation  of  the  law 
of  nations,  it  is  the  duty  of  the  Executive  to  interfere*  with  a  par- 
don. If  this  is  impracticable,  the  question  is  one  for  international  ad- 
justment. A  foreigner  cannot  say  that  he  is  not  bound  to  obey  the  laws 
of  the  state  where  he  is  sojourning.  But  if  the  act  for  which  he  is 
convicted  is  one  enjoined  by  his  own  sovereign,  then  that  sovereign 
must  bo  held  responsible. 

Supra,  $  21 ;  Whart.  Com.  Ain.  Law,  ^  178.  See  Whart.  Coufl.  of  Laws,  $$  819, 
820;  Wliart.  Crira.  Law  (tilh  eU.),  U  269,281,  chap,  i- ;  Holtzendorff,  1215  ; 
Botilils,  De  la  conipotenco  dea  tribunaux  frauf  iiia  ii  regard  dea  Estrangers, 
i8(j5 ;  Ueber  die  Feblcrdes  Fraaz.  Civilrechta  bezagUcb  der  Fremdcn, 

Aa  to  compulsion  by  dtfatlo  eovereign  as  a  defense,  see  Whart.  Grim.  Law  (dtU 
edO,  U  94,  283,  310;  Ford  c.  Surgct,  97  U.  S.,  594,  cited  Id  Whart.  Com. 
Am.  Law,  $  210. 

Ab  to  eonfliclsof  criminal  jnriBprudeoct'j  see  Whart.  Com.  Am.  Law,  $^  350  jf. 

Sir  IJ.  Phillimore  (145),  differing  in  this  resipect  from  Heffter  (§  58), 
holds  that,  *'as  a  general  proposition,  a  man  can  have  only  one  alle- 
giance." But  I  must  agree  with  Heffter  in  holding  that  a'niere  resi- 
dent in  a  state  owes,  for  the  time  being,  allegiance  to  such  state,  and 
may  be  guilty  of  trea^son  to  such  state  if,  as  a  private  person,  ho  wages 
war  against  it,  or  renders  comfort  to  its  enemies,  Cobbett,  for  instance, 
when  in  the  United  States,  was  never  naturalized,  nor  did  he  ever 
restrain  himself  from  declaring  that  he  was  and  meant  to  continue 
to  be  a  British  subject;  yet  no  one  would  have  pretended  that  Cob- 
bett, while  residing  in  the  United  States,  was  not  liable  to  be  indicted 
for  all  offenses,  political  or  otherwise,  made  indictable  in  the  place  of 
his  residence.  The  same  position  has  been,  as  we  have  seen,  taken  by 
the  British  Government  in  respect  to  citizens  of  the  United  States  who, 
when  residing  in  Ireland,  liave  been  engaged  in  conspiracies  against 
the  British  Government.  The  qnestion,  however,  may  be  merely  of  the 
meaning  of  words,  since  Sir  K.  Phillimore,  in  the  next  page  to  that 
from  which  the  above  passage  is  cited,  says :  **AU  strangers  com morant 
in  a  land  owe  obedience,  as  subjects  for  the  time  being,  to  the  laws  of 
it."  That  the  home  sovereign  has  allegiance  due  him  from  such  per- 
sons is  maintained  by  all  civilized  states,  there  being  no  such  state 
which  does  not  maintain  its  right  to  levy  taxes  on  such  persons,  and 
to  hold  them  responsildo  for  all  offenses  committed  by  them  against  its 
■    Bovereiguty. 

I  Whart.  Crim,  Law  (8th  ed.),  ^2mf.,28l;  Phill,,  455 ;  Van  Wyck,  De  dolictia 

K  extra  rcgni  torrit.  commiss.,  Utrecht,  1839. 

^^^  As  to  commercial  domJcil,  wo  Whart.  Com.  Am.  Law,  J  219.    That  rosidenc© 

^^^v  establishes  bcUigcrrnt  charactor,  sco  Johnflon  r.  Falconer,  0  Faino,  601  ;  8. 

^^^  C,  Van  New,  1. 
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It  has  beeu  held  in  Euglaiid  that  where  a  foreigner  in  Englaud  is 
guilty  of  a  breach  of  neutralily  in  corisinring  against  his  native  couu- 
try,  the  English  Government  will  undertake  the  prosecution,  and  will 
not  leave  it  to  the  representatives  of  the  foreign  state.  (See  deba(6  in 
the  House  of  Lords,  March,  1653.) 

In  1799  certain  English  subjects  were  prosecuted  for  publishing  a 
libel  upon  Paul  1,  Emperor  of  Knssia.  They  were  convicted  and  pun- 
ished by  Hue  and  imprisonment. 

State  Trials  (Howctl),  vol.  xxvii,  627-630.    Cited  Fiolds'  lot.  Law,  87.  fl 

In  1803,  Jeau  Peltier,  a  French  refugee,  was  prosecuted  for  a  libel  on 
Napoleon  liouaparte,  tijen  first  consul  of  the  French  Republic.  He  was 
convicted,  Imt  no  judgment  was  entered  in  consequence  of  the  breaking 
out  of  war. 

Stftto  Trials  (Howell),  vol.  xxviii,  S30-619.    See  K.  r.  Most,  cited  in  Wbatt. 
Com.  Am.  Law.,  $  138.     Whart.  Crim.  Law,  $  179, 

<'A  nation  has  a  right  to  harbor  political  refugees,  and  will  do 
unless  weakness  of  political  sympathy  lead  it  to  a  contrary  course.    B 
such  persons  may  not,  consistently  with  the  obligation  of  friendship 
tween  states,,  be  allowed  to  plot  against  the  person  of  the  sovereign, 
against  the  inatitntions  of  their  native  country.    Such  acts  are  crim 
for  the  trial  and  punishment  of  which  the  laws  of  the  land  ooght 
provide,  but  do  not  require  that  the  accused  bo  remandeil  for  trial  to 
his  native  country." 

Wool8«y,  ^  79.    Bee  also  Wildmati's  lutcmstioaal  Law,  59  ;  Law  Lib,,  vol. 
42, 


1 
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"After  the  attempt  to  assa^siuate  the  Emperor  of  the  French,  on  th« 
14th  of  January,  1858,  the  French  minister  of  foreign  attairs  represented 
that  plots  to  assassifiate  the  Emperor  had  beeu  foriued  in  England,  andH 
asked  that  England  should  provide  for  the  punishment  of  such  off^nsesH 
In  accordance  with  the  request,  Lord  Pnlmerstoii,  being  prime  uiinis-^ 
ter,  ou  the  Sth  of  February  introduced  a  bill  for  the  punishment  nf  con- 
spiracies  formed  in  England  to  commit  murder  bejond  Her  i^!  "s^ 

dominions;  but  the  bill  was  rejected,  and  the  ministry  immedi.i 
signed.     The  bill  was  opposed  by  some  from  an  uu willingness  to  inter 
fere  in  any  way  with  the  right  of  asylum;  but  the  controlling  reajKOll 
evidently  was  a  feeling  tliat  the  French  Government  had  used  too  die 
tatorial  a  tone  in  demandiug  the  passage  of  such  a  law." 

Annoul  Hegi(it<?r(1856;,  5,33,  302;  Aonuaire  dc^  deux  Moudfts  (1857,1858),  32, 
HO,  420,  citfd  iu  Luwrence's  Wlieatun,  246,  note.    See  supra,  $  15;  Wbort. 
Crim.  Law,  9th  cd.,  U  220,2^7,  1397,  aud  di«cus8iou  in  f.  Critu.  Law  ] 
Ifi,'),  (Mftrch,  1885). 

"  The  same  ap[dication  was  made  to  Sardinia,  and  a  law  was  pass 
there  making  it  a  special  oflense  to  conspire  against  the  lives  of  so 
eigns,  although  the  punishment  originally  proposed  in  the  bill  as  int 
duced  by  the  ministers  was  mitigated  by  the  chambers.     M.  Cav< 
sustained  the  measure,  both  on  political  grounds  and  because  he  decmc 
it  important  that  Sardinia,  under  the  circumstances  in  which  Bhe 
placed,  should  not  act  in  op[iosition  to  the  views  of  France," 

Annnairo  de  dcin  Mondi*  (li?.*>7, 1858),  210, 
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(4)  And  so  to  taxatiok. 

§  204. 

**  In  the  absence  of  treaties,  citiaeng  of  the  United  States  who  have 
been  and  are  remaining  domiciled  in  foreign  coimtries  could  (can)  not 
be  exempt  from  certain  common  obligations  of  citizens  of  those  couu* 
tries  to  paj  taxes  and  perform  duties  imposed  for  the  preservation  of 
public  order  and  the  maintenance  of  the  Government."  But  this  may 
bo  modified  by  treaty. 

Mr.  Sewnrd,  Sec.  of  State,  to  Mr.  Aaboth,  Mar.  27, 18G7.    MSS.  Inst.,  Arg.  Rep. 

"  It  may  bo  acknowledged  that  usually  by  public  law  and  even  by 
treaties,  foreigners  are  not  allowed  greater  immunities  than  citizens. 
Treaties,  however,  in  some  iustances,  for  reasons  best  known  to  the 
parties,  make  an  exception  to  the  general  rule.  It  has  been  seen  that  the 
8th  article  of  the  treaty  of  1831  may  be  justly  construed  as  intending 
to  create  such  an  exception.  Insurgent  leaders  in  Mexico,  and  even  the 
authorities  of  the  Federal  Govermment,  mny  demand  forced  loans  from 
Mexicans  without  any  intention  of  paying  either  principal  or  interest, 
but  when  this  demand  is  made  from  citizens  of  the  United  States  com- 
pensation therefor  may  be  expected,  pursuant  to  the  treaty.    •    •    • 

"Wiien,  however,  money  is  wrested  by  threats  or  violence  from  a 
confiding  fi>reigner  by  an  insurgent  chieftain,  the  victim  cannot  be  ex- 
pected to  look  for  redress  to  the  ordinary  tribunals.  It  never  could 
have  been  the  intention  of  the  treaty  that  in  such  a  case  he  must  seek 
reparation  by  such  means.  If  so,  justice  and  ibdemuity  to  the  injured 
would  so  certainly  be  denied  that  the  recourse  to  diplomalic  interven- 
tion, which,  according  to  public  laws,  would  then  be  ri'gularj  might  as 
well  bo  adopted  at  once.  Ko  party  would  have  any  substantial  iuterest 
put  in  jeopardy  by  such  a  step. 

*'It  is  true  that  Mr.  Webster,  in  his  note  to  Mr.  Calderon  nu  the  sub- 
ject, denied  the  accountability  of  this  (jovernmcut  to  the  private  itidi- 
vidnals  who  suflFered  losses  on  the  occasion  of  the  riot  at  New  Orleans. 
He  does  not,  however,  assign  any  reason  for  this  opinion.  It  may  be 
supposed,  in  their  absence,  that  he  was  aware  that  there  was  no  treaty 
between  the  United  States  and  Spain  containing  articles  similar  to  that 
between  the  United  States  and  Mexico;  and  furthermore,  that  instead 
of  being  an  organized  rebelh'on,  headed  by  persons  of  distinction,  hav- 
ing for  its  object  the  overthrow  of  existing  authority,  that  riot  was  a 
mere  sudden  ebullition  of  comparatively  obscure  individuals  for  the 
purpose  of  destroying  property  rather  than  tliat  of  extorting  money 
for  objects  of  rebellion. 

"It  may  be  conceded  that  by  the  public  hiw  foreigners  in  a  country 
in  a  state  of  insurrection  cannot  bo  indemnified  for  all  losses  sustained 
from  insurgents  when  the  regular  Government  shall  have  been  restored. 
The  case  of  a  forced  loan,  however,  is  believed  to  be  au  exception.    The 
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meaning  of  the  word  loan  is,  tLat  tlie  money  borrowed  is  to  be  returned. 

If  the  borrower  is  a  sovereign,  his  obligation  to  repay  tbe  amonnt  is 
sacred  as  that  of  a  private  iudividaal.    If  he  is  an  insurgent,  w  bo  fo 
a  time  usurps  the  regular  authority,  the  latter  may  justly  be  especte 
to  make  it  good  if  tbe  loan  was  an  involuntary  one." 

Mr.  C-ul wula^kr,  Atting Sec.  of  State,  to  Mr.  Foster,  Sept.  22, 1874.    MSS.  Inat^ 
Hex.    Itt/ra,  ^^  223  f. 

"As  a  general  rnlc,  the  power  to  impose  taxes  (the  qaestion  hero  beinj 
on  an  income  tax  levied  in  Germany  on  citizens  of  the  United  Sta-tes' 
there  resident)  Is  an  attribute  of  sovereignty,  and  when  the  person  or 
the  property  in  question  is  a  proper  subject  of  taxation,  the  species  of 
tax  and  the  amount  which  should  be  collected  may  foirly  be  left  to  the 
state  or  Government  exercising  this  power."  ^j 

Mr.  Fieli,  Sec.  of  State,  to  Mr.  Davla,  Nov.  21,  1874.    MSS.  Inst.,  Pruasia.         ^M 

"The  lev3ing  of  a  tax,  however,  by  a  foreign  Government  upon 
property  within  its  jurisdiction,  whether  belonging  to  American  citi^et 
or  not,  is  not  a  reason  for  the  interposition  of  this  Government  wl 
the  tax  is  in  other  respects  properly  imposed.'^ 

Mr.  Cadwalo^er,  Aflst.Sec.  nf  State,  to  Mr.  Melizet,  Blur.  lf\  l.r7r>.     MsS.! 
Lot. 

'^This  Government  has  not  demanded  for  its  citizens,  domiciled  an 
cnrrying  on  business  in  Cuba,  exemption  from  the  payment  of  their  or- 
dinary and  just  share  of  the  general  burdens  of  taxation,  which,  for 
proper  subjects,  and  within  proper  limits,  may  be  assessed  against  them, 
but  the  act  of  the  authorities  in  the  Island  of  Cuba,  in  forcibly  seizing 
property  of  citizens  of  the  United  States — in  compelling  private  citizens 
at  their  own  expense  to  erect  fortifications  on  their  property,  or  in  com- 
IMjlIing  the  payment  of  a  contribution  assesse*!  for  a  similar  purpose  by 
a  military  authority  or  by  some  self  constituted  committee, — if  correctly; 
represented  to  this  Government,  partake  of  the  character  of  militar 
exactions,  possible  only  in  a  state  of  war,  and  like  tlicra  appear  to  haT( 
been  enforced  by  military  power,  without  recourse  to  the  usual  ma- 
chinery by  which  taxation  is  impo.sed  or  collected.  It  cannot,  I  think, 
be  doubled  tljat  such  nrbitrary  acts  of  force,  which  compel  private  in« 
dividnals  to  give  up  the?r  property  or  to  expend  such  money  and  labor 
for  the  Spfjuisli  Government,  and  to  do  that  service  which  a  Govern* 
meut,  in  general,  performs  at  the  public  expense,  can  in  no  respecta  be 
called  taxation  and  cannot  be  justified  in  time  of  peace,  nor  will  it  be 
doubted  that  if  enforced  they  will  give  rise  to  a  valid  claim  forcomi^n- 
sation  and  indemnity." 

Mr.  Fiali.  Sec.  of  BtiiU\  to  Mr.  Mantillii  Jim.  11.  187G.    MSS.  Koica,  Spain. 

"Foreigners  who  have  chosen  to  take  up  their  residence,  to  parch; 
property,  or  to  cnrry  on  Inisiness  in  a  foreign  country,  thereby  pi 
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themBelves  under  tbe  jurisdiction  of  tbe  laws  of  that  country,  and  may 
fairly  be  called  upon  to.bear  their  fair  share  of  the  general  public  bur- 
dens,  when  jiroperly  imposed  upon  them  and  other  members  of  the 
commanity  alike.  As  a  general  proposition,  the  right  to  tax  includes 
the  power  to  determine  the  amount  which  must  be  levied,  and  the  ob- 
jects for  which  that  amount  shall  be  expended.  These  powers  are  pow- 
ers incident  to  sovereignty,  the  exercise  of  which,  unless  abased,  can- 
not, in  g^eneral  be  made  the  subject  of  diplomatic  remonstrance." 
Mr.  Fiab,  Sec.  of  State,  to  Mr.  Cu»hing,  Jiin.  12,  1870.    MS8.  luBt.,  Spain. 

*'  While  it  is  difficult  to  protest  against  the  exaction  of  such  taxes 
(those  on  aliens  in  Cuba)  upon  well-defined  principles,  the  fact  seems 
to  be  apparent  that  many  of  the  taxes  exacted  are  loosely  if  not  un- 
fairly assessed,  excessive  in  their  amount,  and  not  infrequently  fail  to 
be  in  any  way  applied  for  the  purpose  for  which  they  are  raised." 

Mr.  Fi«b,  Sec.  of  State,  to  Mr.  Adee,  Dec.  21, 1876.    MSS.  laat.,  Spain.    Soo  Mr. 
Evnrts,  Sec,  of  State,  to  Mr.  Adee,  Apr.  20,  1879;  ibid. 

"  Your  dispatch  No.  1076,  of  the  24th  of  December  last,  has  been  re- 
ceived. It  relates  to  a  forced  loan  recently  exacted  from  Messrs.  Mac- 
manns  &  Sons  at  Chihuahua,  of  which  tirm  Mr.  Scott,  the  consul,  ia 
a  membt^r.  The  exaction  is  believed  to  have  been  contrary  to  public 
law,  and  in  this  case,  as  the  officer  pursuant  to  whose  orders  it  was 
earned  into  effect  was  in  the  service  of  the  Mexican  Government  for 
the  time  being,  it  is  expected  that  that  Government  will  duly  reimburse 
the  victims. 

^'This  may  be  paiiicularly  claimed  on  behalf  of  the  consul,  who  is 
especially  exempted  from  such  charges  by  the  twenty-ninth  article  of 
the  treaty  of  1831.  It  is  true  that  it  does  not  appear  that  Mr.  Scott 
was  required  to  pay  anything  except  as  a  partner  in  the  firm  adverted 
to,  and  that  it  may  not  have  been  easy  at  the  time  to  ascertain  the  ex- 
tent of  his  interest  in  that  firm,  even  if  there  has  been  a  disiwsition  to 
limit  the  exaction  accordingly. 

*'  It  appears  that  the  consular  office  was  made  a  place  of  deposit,  not 
only  for  the  available  funds  of  Macmanus  &  Sons,  but  of  other  Ameri- 
can citizens  engaged  in  business  in  Chihuahua.  When  payment  was 
first  demanded  of  Mr.  Scott  he  refused  it,  and  closed  the  doors  of  his 
office  against  the  officer  who  made  the  demand.  The  latter  soon  after- 
wards reappeared  with  an  additional  force,  when  Mr.  Scott  concluded 
that  further  resistance  was  useless,  and  opened  his  doors  accordingly, 
when  the  officer  obtained  the  sum  required. 

"  Even  supposing  that  the  consul  had  been  engaged  in  no  other  busi- 
ness than  that  of  an  official  character,  there  is  nothing  in  the  treaty 
which  guarantees  to  his  place  of  business  freedom  from  search.  There 
is  a  distinct  guarantee  of  the  archives  and  papers  of  the  consulate, 
but  it  is  not  aUeged  that  these  were  disturbed. 

S.  Mis.  102— VOL.  II 33  ^^'^ 
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"  Porsaant  to  the  thirty-first  article  of  the  treaty,  the  parties  agr 
to  enter  into  a  special  convention  for  defining  tjie  powers  and  immnni 
ties  of  consular  officers. 

"Several  attempts  have  been  made  for  this  purpose,  bnt  all  ha 
hitherto  proved  abortive.  If  any  such  convention  shonld  go  into  effeci 
it  might  be  expected,  like  others^  to  contain  an  article  specially  ex* 
empting  the  offices  of  consuls  from  being  entered  by  the  authorities 
the  country.  At  present  no  such  exemption  can  be  claimed  by  lis  a 
a  matter  of  right  in  Mexico,  especially  in  cases  where  a  consular  office: 
is  a  member  of  a  mercantile  firm  and  his  place  of  business  is  the  same 
as  that  of  the  firm." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Foater,  Feb.  20,  1880.    MS8.  Inst.,  Mox. ;  For.] 

KeL,  1880.    See  tupra,  $  58. 
Aa  to  Cobnn  taxes,  sec  f^I^th(^^  Mr.  Evarta,  6€c.  of  State,  to  Mr.  Fatrchild,  M*yi 

1,18^0.    MSS.IiiBt,,  Spain. 

This  Government  will  regard  the  imposition  in  Cuba  of  taxes  or 
charges  diserimiuatiiig  against  colored  citizens  of  the  United  States  on, 
the  ground  of  their  color  as  the  subject  of  international  complaint. 

Mr.  FreliugbayBen,  Seo.  of  State,  to  Mr.  Hamlin,  June  19,  1882.    M8S.  In 
Spain.     See  also  Mr.  Frelingbuygeu,  Sec.  of  Slate,  to  Mr.  Foster,  Deowj 
ly.  1883.    Ihid. 

''Taxation  may  no  donbt  be  impose<l,  in  conibrmity  with  the  law  of 
nations,  by  a  sovereign  on  the  property  within  hi.s  jurisdiction  of  a  per- 
son who  is  domiciled  in  and  owes  allegiance  to  a  foreign  country.     It  is 
otherwise,  however,  as  to  a  tux  impo-'^ed,  not  on  such  property*  but  on 
the  perKOii  of  the  party  taxed  when  elsewhere  ilomicil^'d  and  elsewhere  , 
a  citizen.    Bueh  a  decree  is  internationally  void,  and  an  attempt  to  exe 
cute  it  by  penalties  on  the  relatives  of  the  party  taxed  gives  the  persoo^ 
as  taxed  a  right  to  appeal  for  diplomatic  intervention  to  the  Govern* 
roent  to  which  he  owes  allegiance.     To  wustain  such  a  claim  it  is  not] 
necessary  that  the  penalties  should  have  bt'en  imposed  originally  and 
expressly  on  the  person  so  excepted  from  jurisdiction.     It  is  enough 
if  it  appears  that  the  tax  was  levied  in  sneh  a  way  as  to  reach  himl 
through  his  relatives." 

Mr.  Porter,  Acting  Sec.  of  Stato,  to  Mr.  Emmet,  .Inno  8,  1883.    MBS.  liiat.yj 
Tarkoy;  For.  Rel.,  1885. 

*^  Your  No.  :il,  of  the  17th  ultimo,  relative  to  a  dispatch  of  our  oon» 
snJar  agent  at  Mytilene,  transmitting  to  our  consul  at  Smyrna  the  pro-j 
test  of  foreigners  in  Mytilene  against  a  decree  of  the  governor  of  that 
island  levying  a  tax  on  foreigners  for  the  local  public  schools,  is  re* 
ceived. 

*•  As  Mr.  Fottion's  dispatch  is  not  among  your  iuclosures,  it  cau  oulyl 
be  inferred  from  Mr.  Stevens's  dispatch  of  the  r>tli  ultimo,  Mr.  IIeap'a| 
of  the  14tb  ultimo  {which  you  iuclose),  and  your  notv  to  the  iraperiaU 
minister  for  foreign  affairs,  that  there  is  no  protest  against  this  school 
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tax  on  tbe  part  of  American  reaideuts  iu  Mytilene,  as  Mr.  Heap  sa.vs  he 
Las  no  information  that  any  Americans  own  real  estate  there,  but  that 
Mr.  Fottion^s  appeal  to  the  consul  is  a  general  one  in  the  interests  of 
Ibreign  residents  on  account  of  two  school  taxes  ordered,  respectively, 
by  tbe  central  and  by  the  communal  or  municipal  governments.  If  this 
is  so  it  would  go  to  prove  that  there  was  no  discrimination  shown 
against  American  residents,  even  supposing,  as  does  not  appear  from 
the  correspondence,  that  they  wouldj  not  owning  real  estate  there,  bo 
taxed  at  all,  unless  this  is  an  income  tax,  which  is  not  staled. 

*'  On  general  principles  it  is  safer  not  to  protest  against  local  ordi- 
nances until  at  any  rate  the  rights  of  American  citizens  appear  to  be 
specifically  invaded,  so  as  to  cause  complaints  from  them;  and  for  tbe 
views  of  tin's  Department  on  tbe  general  subject  of  the  taxation  of  onr 
citizens  abroad  I  wonld  refer  you  to  tbe  Hon.  Hamilton  Fish's  instruc- 
tion, No.  29,  of  the  21  st  of  November,  1S74.  to  our  minister  at  Berlin. 
Tbe  ground  is  there  taken  that  as  long  as  a  tax  is  uniform  in  its  opera- 
tion, and  can  fairly  be  considered  a  tax  and  not  a  confiscation  or  unfair 
imposition,  no  successful  representation  can  be  made  to  a  foreign  Govern- 
ment on  behalf  of  the  parties  complaining,  and  that  complaints  of  ex- 
cessive taxation  are  more  properly  questions  for  submission  to  local 
courts. 

"The  fact  that  part  of  tlie  tax  goes  to  local  and  part  to  Imperial 
schools  would  seem  to  affurd  no  additional  ground  for  objection. 

"A  Government  has  a  perfect  right  to  say,  'We  will  establish  and 
raise  taxes  for  certain  central  universities,  which  are  for  the  benefit  of 
the  whole  land,  while  local  and  primary  schools  are  to  be  established 
and  taxed  for  by  municipalities.'  This  in  analogous  matters  is  the  con- 
stant practice  in  the  United  States." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cox,  Nov.  11, 1885.    MSS,  lust.,  Turkey;  For. 
Reh,  1S85. 

A  law  of  the  State  of  Louisiana  imposing  a  tax  on  legacies  payable 
to  aliens  is  not  repugnant  to  the  Constitution  of  the  United  States. 
Every  state  or  nation  may  refuse  to  allow  an  alien  either  real  or  per- 
sonal property,  situated  within  its  limits,  either  as  heir  or  legatee,  and 
may,  if  it  thinks  proper,  direct  that  property  so  descending  or  be- 
queathed shall  belong  to  the  state. 

MagoT  r.  Qrima,  6  How.,  490.    See  aa  to  diHcrimiDatiou  against  aliens,  jfr/ra, 
$230. 

(5)  When  local  or  persosal  sovkubign  liable  fob. 
§205. 

On  the  principle  of  territorial  sovereignty,  above  stated  {stipruj  §§  1, 
a  looid  sovereign  may  be  liable  to  foreign  sovereigns  for  such  dam- 
ages done  to  them  by  aliens  on  his  shores  as  he  conld  have  prevented. 

Jp/ra,  U  223,  227. 
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**Tho  authority  which  every  sovereign  has  over  the  conduct  of  alie; 
within  his  territorial  jurisdiction,  makes  him  responsible  to  others  for 
their  couduct,  as  much  and  for  the  same  reason,  as  he  is  responsible  for 
the  conduct  of  permanent  citizens  or  subjects." 

Mr.  Madison,  Sec.  of  Stnte,  to  Mr.  C.  Piackuey,  Oct.  25,  Hm;  same  to  oaiDOf 
Feb.  6,  1804.    MSS.  Inst.,  Miniatcrs.    Mr.  MadisoD  to  Mr.  Monroe,  O' 
1804.    Ibid.    See  infra,  $  398. 

A  sovereig:u  who  directs  a  Hiibject  to  enter  a  foreign  state  and  therein^ 
flict  injuries  is  liable  to  such  foreign  state  for  the  injuries.  But  there] 
is  no  liubilty  for  offenses  not  so  directed. 

Supra,  4  21;  infra,  U  228,  318. 

*' While  the  Government,  will  always  regret  that  any  citizens  of  the 
United  States  abroad  should  misbehave,  and  especially  be  charged  with 
crime,  the  Government  to  which  they  owe  allegiance  is  not  held  legally 
accountable  therefor.  The  aggresaors,  however,  may  bo  prosecuted  for 
damages  in  the  courts,  and  made  answerable  to  the  extent  of  theii , 
means." 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  Marisoal,  Jan.  3, 1874.    MSS.  Notes,  Mc.\ico.    Softi 
»Hpra,  $  21. 

An  invasion  of  a  custom  honse  in  Texas  by  citijsens  of  Arkansas,  and 
the  violent  abstraction  therefrom  of  property,  under  a  claim  of  title,^ 
constitute  no  ground  of  claim  agaiust  the  United  States. 
4  Op.»  332,  Ne!son,  1844. 

This  Government  is  not  responsible  for  the  act«  of  private  trespaaaers;] 
they  must  bo  punished  in  the  tribunals  established  by  law,  or  be  pros- 
ecuted for  the  recovery  or  value  of  the  goo<ls,  either  iu  the  State  or 
Federal  courts. 
Ibid, 
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(6)  May  ok  expellkd  or  rejected  by  local  soverkiow. 

§200. 

"  This  Government  could  never  give  up  the  right  of  excluding 
eigners  whose  presence  they  might  deem  a  source  of  danger  to  the 
United  States.*^ 

Mr.  Ererett,  Sec.  of  Stale,  to  llr.  Manu,  Dec.  13,  1853.    MSS.  Dom.  Lot. 

Nor  will  this  Government  consider  such  exclusion  of  American  citi- ' 
zens  from  Russia  necessarily  a  matter  of  diplomatic  complaint  to  that  j 
country. 
JUd. 

"  Every  society  i»usse»se8  the  undoubted  right  to  dctermioe  who  shall 
compose  its  members,  and  it  is  exercised  by  all  nations  both  in  peace 
and  war.    A  memorable  example  of  the  exercise  of  this  power  in  time  J 
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ui  ])oace  was  tUo passage  oftUe  alicu  law  ot*  iLe  United  States  in  Ibe  year 
1798." 

Mr.  Marry,  Soc.  of  State,  to  Mr.  Fay,  Mar.  22,  ISWl.    MSS.  Inst ,  Switz. 

*•  It  may  always  be  quest iouable  wbcther  a  resort  to  tbis  power  is 

warranted  by  tbo  circumstances,  or  what  department  of  tlie  Goveni- 
ment  is  empowered  to  exert  it;  but  there  can  bo  no  doubt  tbat  it  is 
possessed  by  all  nations,  and  tbat  each  may  decide  for  itself  when  the 
oecasion  arises  demanding  its  exercise." 
Ibid. 

*'  Even  where  a  Government  is  not  restricted  by  treaty  engagement* 
it  is  stil^  a  barsh  measure  to  exclude  the  naturalized  emigrant  from  bis 
native  country,  or  to  subject  bim  to  penalties  iu  the  event  of  bis  return, 
even  for  a  brief  period,  or  when  yielding  to  imperative  circumstances. 
BufiiuesSj  anxiety  to  see  near  and  valued  relatives,  a  natural  desire  to 
visit  the  land  of  their  birth — these  and  other  motives,  laudable  in  them 
selves,  may  well  induce  this  class  of  our  citizens  to  return  to  their  na- 
tive coQutries.  It  is  difiQcult  to  perceive  what  rational  objection  can 
exist  to  the  gratification  of  such  feelings.  Surely  no  danger  can  be  ap- 
prehended to  the  public  peace,  for  the  Governments  possess  ample 
power  for  its  preservation,  even  if  there  were  a  disposition,  a  very  im- 
probable supposition  on  the  part  of  these  few  individuals,  to  disturb  the 
tranquillity  of  the  country.  These  remarks  are  not  made  in  defense  of 
the  right  of  naturalized  citizens  of  tbo  United  States,  natives  of  Prussia, 
to  revisit  or  reside  in  that  country.  That  right  is  secured  by  treaty, 
but  tbis  Government  relies  upon  the  justice  and  friendship  of  tbat 
of  Prussia  not  to  permit  any  unfavorable  impression  respecting  these 
returned  naturalized  citizens  to  work  them  injury." 

Mr-  Cass,  Sec.  of  State,  to  Mr.  Wrigbt,  Dec.  10,  1858.    MSS.  lust.,  Prdsaia. 

"The  Federal  Constitution  authorized  Congress  to  prescribe  uniform 
rules  of  naturalization  and  Congress  heretofore  prescribed  the  coudi- 
tlons  of  live  years'  residence,  a  preliminary  declaration  of  intention  to 
become  a  citizen,  and  a  subsequent  oath  of  reunnciation  of  the  native 
allegiance  and  acceptance  of  tbo  new  oue. 

"  But  on  another  hand  the  Federal  Constitution  recognizes  a  citizen- 
ship of  each  State,  and  declares  tbat  the  citizens  of  one  State  shall  en- 
joy the  right  of  citizenship  iu  every  other  Stale,  and  leaves  it  to  each 
State  to  prescribe  the  conditions  of  its  own  proper  citizenship.  By  the 
constitationa  of  several  of  the  States*,  especially  the  new  ones,  the  pre- 
liminary declaration  of  intention  above-mentioned  entitles  the  maker 
of  it  to  all  the  rights  of  citizenship  in  that  State,  and  they  freely  enjoy 
and  exercise  those  rights.  They  enjoy  ample  protection  and  exercise 
suftrago.  It  was  wilb  reference  to  this  state  of  facts  tbat  Congress 
passed  the  law  which  is  recited  in  the  Prejjident^s  proclamaiion  j  and 
they  parsed  another  act  which  anthorizes  the  Secretary  of  State  to  ex- 
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teud  the  protection  of  tlie  Governiijeut  to  all  persons  who  by  uuy  hiwa 
of  the  United  States  are  boiiud  to  reuder  niilitaiy  service.  Tlio  twol 
laws  seem  to  Ibis  Government  to  be  reasonable  and  just,  and  they  cou-| 
stitute  a  new,  additional,  and  niiiforni  law  of  Federal  naturalization. 
But  it  was  foreseen  that  some  immigrants  who  Lad  declared  their  in- 
tentions might  complain  of  surprise  if  they  were  immediately  subjected 
to  conscription.  Ta  guard  against  this  siu'prise  the  proelamatiou  was 
issued,  giving  them  ample  notice  of  the  change  of  liie  law,  with  the 
alternative  of  removal  from  the  couutry,  if  they  should  prefer  removal 
to  remaining  here  on  the  footing  on  which  Congress  had  brought  them. 
Surely  no  foreigner  has  a  right  to  be  naturalized  and  remain  here  in  a 
time  of  public  danger  and  enjoy  the  protection  of  a  Government  with- 
out submitting  to  general  reqnireuients  needful  for  his  own  security. 
The  law^  is  eonstitutioual,  and  the  persons  subjected  to  it  are  no  longer 
foreigners  but  citizens  of  the  United  States.  The  law  has  been  acqui- 
esced in  by  all  foreign  powers,  and  I  am  sure  that  Switzerland  cannot  j 
be  disposed  to  stand  alone  in  her  protest  against  it." 

Mr.  Seward.  Sec.  of  State,  to  Mr.  Dayton.  July  SO,  1863.     M8S.  Ii)»t..  France. 
A«  to  coinpulsory  military  service  by  aliena,  see  nupra,  $  20:>. 

In  186C  the  Russian  ministry  gave  notice  to  Mr.  C.  M.  Clay,  minister  j 
of  the  United  States  at  St.  Petersburg,  that  S.  P,,  "a  native  of  RuRsia- 
Poland,:ind  a  naturulized  cilizen  of  the  United  States,  had  been  proved 
to  have  become  sucii  citizen  without  leave  of  Ihe  Emperor  of  Russia,  and 
that  in  conformity  with  article  3G7  of  the  penal  code  he  has  been  de- 
prived of  all  the  rights  of  Russian  citizenship,  and  banished  forever 
from  the  Russian  Empire,  and  that  this  sentence  has  been  put  into  ex- 
ecution." Mr.  Clay,  in  advising  Mr.  Seward  of  this  action,  said  that  he 
did  "not  SCO  that  wc  can  make  it  a  cause  of  complaint,  insomuch  as  it 
settles  the  debatable  question  of  naturalization  in  our  favor,"  and  avoids 
unpleasant  issues.  Mr.  Seward  acquiesced  in  this,  saying  ** provided 
that  Mr.  P.  docs  not  feel  himself  aggrieved."  He  added,  however,  *'  that 
the  case  may,  perhaps,  demand  careful  examination  it  it  shall  turn  out 
that  the  decree  of  perpetual  exclusion  thus  pronounced"  was  based 
solely  on  P.  having  become  naturalized  in  the  United  States. 

Mr.  Sewanl,  Sec.  of  State,  to  Mr.  Clay,  Aug.  24,  18(i6.    JISS.  lust.,  Rnssm. 
On  the  stttoe  topic  wje  Mr.  Seward  to  Mr.  C.  M.  Clay,  Jon.  7,  ie€0.    M8S.  1 
Russia.     See  supra,  ^^  K>9,  172a. 

*'The  control  of  the  jieople  within  its  limits,  and  the  rigbt  to  expel 
from  its  territory  persons  who  are  dangerous  to  the  peace  of  the  State, 
are  too  clearly  within  the  eRsential  attributes  of  sovereignty  to  bo 
ftcrloasly  contested, 

"Strangers  visiting  or  sojourning  in  a  foreign  country  voluntarily 

submit  them.Kflves  to  its  laws  and  customs,  and  the  municipal  laws  of 

France,  authorizing  the  expulsion  of  strangers,  is  not  of  such  recent 

dote,  nor  has  the  exercise  of  the  power,  by  the  Government  of  Fmnca, 
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beeu  so  infrequent,  tbat  sojourners  within  lier  terntory  can  claim  sur- 
lirise  wbeii  ttio  poAver  is  put  iti  force," 

Mr.  Fiah,  Sec,  of  Stat^,  to  Mr.  Waslibarne,  Sept.  17,  18C9.    M88.  Inst.,  Franee. 

TIio  Government  of  the  United  States  "is  not  williug  and  will  not 
consent  to  receive  the  pauper  class  of  any  community  who  niny  be  sent 
or  may  be  assisted  in  their  immigration  at  the  expense  of  Government 
or  of  municipal  authorities.** 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bloulding,  Dec.  26,  1872.  MSS.  Dom.  Let. 

The  power  of  expelling  obnoxious  foreigners  is  one  incident  to 
sovereign  ty. 

Mr.  Fiali,  Sec,  of  State,  to  Mr.  Foster,  Oct.  17,  1873.    MSS.  Inat.,  Mex. 

"The  admission  that  as  tbat  [the  Mexican]  consiitution  now  stands 
and  is  iuterpretedj  foreigners  who  reuiler  themselves  harmful  or  ob* 
jectionablu  to  the  General  Government  must  expect  to  be  liable  to  the 
exercise  of  tbo  power  adverted  to,  even  in  time  of  peace,  remains,  and 
no  good  reason  is  seen  for  tleparting  from  that  conclusion  now. 

"  Bntf  while  there  may  be  no  expedient  basis  on  which  to  found  ob- 
jection, on  ijriuciple  and  in  advance  of  a  special  case  thereunder,  to  the 
constitutional  right  thus  asserted  by  Mexico,  yet  the  wanner  of  carry* 
ing  out  such  asserted  right  may  bo  highly  objectionable.  You  would 
be  fully  justified  in  making  earnest  remonstrance  should  a  citizen  of 
the  United  States  be  expelled  from  Mexican  territory  without  just  steps 
to  assure  the  grounds  of  such  expulsion^  and  in  bringing  the  fact  to  the 
immediate  knowledge  of  the  Department. 

Mr.  Evarte,  See.  of  State,  to  Mr.  Fpster,  July  10,  1879.    MSS.  iDst.,  MeX. 

The  increase  of  Mormon  emigration  to  the  United  States  from  Ana* 
tria  is  an  evil  to  whieh  the  attention  of  the  Austrian  Government  may 
properly  be  turned,  asking  such  measures  of  repressing  such  emigration 
as  may  be  practicable. 

Mr.  Evarlfl,  Sec.  of  State,  to  Mr,  Kasson,  Aug.  9,1879.     MSS,  Tnst.,  Austria. 

The  Austrian  Government  subsequently  took  steiia  to  check  such 
emigration. 

Mr.  Frelinghuysen,  Si^c.of  Stat*,  to  Mr.  Taft,  July  29,  1884.  Mr.  Frelinghoy- 
8cn,  Sec.  of  State,  to  Mr.  Francis,  Ang.  7,  liTfl4.  MSS.  laat.,  AuBtrio.  As  to 
pa88x>oTt8  to  MorinoQS,  see  »vpra,  $$  101  ff. 

**  In  the  discussion  of  the  points  presented  by  the  expulsion  of  certain 
American  citizens  from  the  Russian  capital,  on  no  charge  or  suspicion 
of  misdoing,  but  on  the  naked  allegation  of  being  Hebrews,  I  remark 
that  the  Russian  Government  approaches  the  issue  within  the  narrow- 
est and  most  rigid  limits  of  interpretation  of  which  the  treaty  stipula- 
tions between  the  two  countries  are  susceptible,  and  with  no  apparent 
dUpositiou  to  concede  as  a  ml©  to  American  citizens  in  Russia  the  same 
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treatment,  irrespective  of  their  belief,  to  wbicb  some  other  natioualitiea 
are  entitled." 

Mr.  Blaine,   Sec.  of  State,  to  Mr.  Burtholomci,  Jnne  20,  1881.    MSS.  Note^J 
Bossia. 

"  While,  uDder  the  Constittitiou  aud  tlie  laws,  this  country  is  open  to 
the  honest  aud  iudustrions  iinmigraut,  it  has  ito  room  outside  of  its 
prisous  or  almshouses  for  depraved  and  incorrigible  criiiiiuals  or  bope- 
leasly  dt^pcudent  paupers,  who  may  have  become  a  pest  or  a  burden,  or 
both,  to  their  own  country;  and  the  sending  of  such  persons  to  our 
shores  by  the  public  authorities  of  Switzerland,  either  local  or  supreme, 
cannot  bo  looked  upon  otherwise  by  this  Government  than  as  a  viola- 
tion of  our  national  hospitality  and  a  disregard  of  the  spirit  of  comity 
aod  good  neighborhood,  which  it  is  so  desirable  to  foster  and  cherisb  be- 
tween two  nations  bound  so  closely  by  the  ties  of  long  aud  anbrokeu 
frieudtjhip  aud  kindred  institutions,  as  are  the  United  States  and  the 
Swiss  Eepublic." 

Mr.  Blaine,  Sec.  of  Stale,  to  Mr.  Cramer,  Dec.  3,  1881.    MSS.  Inst,  Switz. 


This  Government  cannot  contest  the  rigbt  of  foreign  Governments 
to  exclude,  on  police  or  other  grounds,  American  citizens  from  their 
8hore.«t. 

Mr.  FrditigltayBcn,  Sec.  of  State,  to  Mr.  StitlmaD,  Aog.  3, 1688.    MSS.  Dom.  Lot. 

»*  Although  by  virtue  of  section  4  of  the  act  of  August  7, 1882,  the 
Secretary  of  the  Treasury  may  call  upon  State  boards  of  charities  to 
execute  the  provisions  of  that  section,  there  is  no  power  possessed  by 
him  to  constrain  these  boards  to  act,  or  to  return  convicts  to  *  the  nation 
to  which  they  heloug,*  except  in  the  vessel  in  which  they  have  come, 
and  from  a  port  in  their  own  state," 

Mr.  Frelingliuysen,  St>c.  of  State,  to  Mr.  Koguciras,  Mar.  20,  IS^S.    ilSS.  Nnt*"-*!, 
Portngttl. 

"  The  policy  of  assisted  emigration  is  likely  to  send  to  us  many  who, 
lackiugthe  {jualities  to  secure  a  passage  to  America  for  themselves,  and 
depending  upon  Government  aid  for  this,  presumably  do  not  possess 
the  qualities  to  successfully  cope  with  the  adverse  circumstances  which 
must  necessarily  attend  their  first  efforts  in  a  strange  country,  and  it  is 
in  this  natural  tendency  of  such  a  policy  that  we  find  a  legitimate  reiwon 
for  objection  to  its  enforcement  by  Great  Britain.  Honest,  industrioas, 
and  frugal  immigrants  will  always  be  gladly  received  here,  but  this 
Goyernment  cannot  look  without  deep  concern  upon  any  action  by  » 
foreign  Government  which  tends  to  uuloadiug  its  paui>ers,  its  'ne'er- 
do-wells,'  its  aged  and  infirm,  its  cripples  aud  weak-minded  upon  us, 
that  we  may  afford  that  support  through  taxation  which  their  native 
country  owes  them. 

'^  It  is  quite  evident  how  the  assisted  emigration  of  such  thriftless  and 
dependent  classes  may  at  once  relievo  the  burdens  of  the  home  comma- 
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iiity  and  eutail  correspondiii|j  burdens  ou  a  forujgti  comiiMiuity  to  ftti 
extent  to  justify  international  remonstrance.  It  is  equally  clear  that 
the  expedient  of  assisting  emigration  by  Government  aid  is  one  only  to 
be  resorted  to  under  circumstances  wbieli  wball  produce  the  greatest  goo4l 
to  all  alike,  analogous,  for  instaiieo,  to  an  enlightened  scJieine  of  coloni- 
zation. The  object  in  view  should  rationally  be  not  mere  deitortatiou 
of  improductive  elements,  but  to  offer  to  those  whose  home  productive- 
ness is  impeded  the  advantages  of  a  fresh  start  iu  life  under  more  au- 
spicious surroundings,  such  as  the  Great  West  supplies,  whether  in  Can- 
ada or  the  Uuited  States.  To  such  emigration  as  comes  to  irs  shores, 
willing,  and  within  proper  limits,  able  to  join  in  the  general  work  of 
prodncliou  aod  self-sustenance,  neither  a  fruitful  dependency  of  the 
homo  state  nor  a  friendly  foreign  state  can  rightly  object." 

Mr.  J.  Dftvis,  AmL  S«o.  of  State,  to  Mr.  Lowell,  May  !i5,  1883.    MSS.  luHt.  Gr. 
Brit. ;  For.  Rol.,  1883. 

*'  Question  has  arisen  touching  the  deportation  to  the  United  States 
from  the  British  Islands,  by  governmental  or  municipal  aid,  of  persons 
unable  there  to  gain  a  living  and  equally  a  burden  on  the  community 
here.  Such  of  these  persons  as  fall  under  the  pauper  class  as  defined 
by  law  have  beeti  sent  back  in  accordance  with  the  provisions  of  our 
statutes.  Iler  Majesty's  Government  has  insisted  that  precautions  have 
been  taken  before  shipment  to  prevent  these  objectionable  visitors  from 
coming  hither  without  guarantee  of  support  by  their  relatives  in  this 
country.  The  action  of  the  British  authorities  iu  applying  measures  for 
relief  has,  however,  iu  so  many  cases  proved  ineffectual,  and  especially 
80  in  certain  recent  iiistances  of  needy  emigrants  reaching  our  territory 
throQgh  Canada,  that  a  revision  of  our  legislation  upon  this  subject  may 
be  deemed  advisable." 

President  Arthur,  TMrd  Annnal  Messnge,  1883.     Seo   also  Prt\sUleiit  Art  bur, 
First  Annual  Message,  1881. 

"  In  the  first  place,  the  term  '  conricts^  covers  all  persons  convicted, 
by  duo  process  of  law,  of  any  ofl'ensc  whatever  not  being  a  political 
oifense.  This  would  include  many  offenses  not  specified  in  any  extra- 
dition treaty  of  the  United  States,  and  might  give  rise  to  inquiries  ou 
the  part  of  any  Government,  whether  having  a  treaty  with  us  or  not, 
or  even  positive  demands  for  surrender  with  submission  of  Irgal  proof 
of  conviction,  which,  as  the  law  stands,  it  might  be  difficult  to  decline 
compliance  with.  The  idea  of  surrender  of  convicts,  it  seems  to  me, 
should  be  excluded,  leaving  it  the  clear  intent  of  the  law  to  enable  the 
deportation  of  obnoxious  criminals  as  a  measure  of  social  self-defense. 

'*  In  the  seexind  place,  the  provision  that  the  convicts  *  shall  be  sent 
back  to  the  nations  to  which  they  belong  and  frouj  whence  they  camc,^ 
might  involve  the  questions :  To  what  nation  does  a  convict  belong  j  to 
that  which  claims  him  as  a  citizen  or  that  which  claims  him  as  a  convict 
under  its  lawsT    And  from  what  nation  does  ho  come;  from  that  of 
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allegiance,  or  of  conviction,  or  of  hist  departure  T  A  decisiou  iu  aiiy| 
given  case  might  involve  a  iiraetically  judicial  act  to  bo  performed  by 
persons  or  cliaritable  bodies,  in  wbotn  the  law  cannot  have  intended  to 
vest  judicial  powers. 

*'  The  .statute  is  mandatory  that  the  convicts  it  names  shall  be  sent 
back.  It  would  Bccin  desirable,  that  in  the  regulation.^  which  yea  aro 
directed  to  i>rc8cribe  for  soch  sending  back,  the  iiiterprclatiou  in  these 
regards  shall  be  clear,  and  I  might  add  that  it  is  especially  desirable 
Ihat  neither  officers  of  this  Government  nor  State  boards  nor  private 
associations  or  individnals  be  held  responsible  for  the  safe  conveyance 
of  any  foreign  convict  fioin  the  United  States  to  the  territory  of  the 
country  where  the  crime  was  committed." 

Mr.  Frelioghuysen,  Sec.  of  State,  to  Mr.  Folger,  Nov.  15,  ldti2.    MSS,  Dom.  Let.  , 

"  I  have  to  acknowledge  the  receipt  of  your  No.  1S3,  apprising  me  of 
the  resolution  of  the  Swiss  cantonal  authorities  of  Zug,  to  grant  a 
release  to  the  prisoner  J.  Binzegger,  a  confirmed  incendiary,  on  con* 
dilion  of  his  emigrating  to  this  country,  and  to  commend  your  zeal 
and  promptitude  in  protesting  to  the  Swiss  Goverument  in  thej>remi8es, 

"  It  is  hoped  and  presumed  that  the  action  of  the  High  Federal  Gov* 
ernment  will  prevent  the  cousunimation  of  the  design  to  land  this  crim- 
inal on  our  shores,  as  a  violation  of  the  comity  which  should  obtain 
between  the  two  Governments;  but  should  it  in  any  way  transpire  that 
Binzegger  embarks  en  route  to  this  country,  you  will  please  at  once 
telegraph  the  facts.  Meantime  I  shall  ask  the  Secretary  of  the  Treasury 
to  take  the  necessary  steps  for  the  return  of  Binzegger,  if  he  lands  here. 
It  is,  of  course,  desirable  to  be  advised  of  the  name  of  the  vessel  by 
which  he  leaves  Europe  and  the  date  of  sailing." 

Mr.  Frclinghayaen,  Sec.  of  State,  to  Mr.  Cramer,  Dec.  11,  1684.    MSS.  In«t., 
Switz. ;  For.  Bol.,  1885. 

"In  my  dispatch  No.  183,  of  the  26th  ultimo^  I  had  the  honor  to  in- 
form you  that  iu  a  note  to  the  Swiss  Federal  Council  of  the  same  dale 
(a  copy  of  which  wiis  inclosed  in  said  dispatch),  I  protested  against  the 
discharge  from  prison,  ordered  by  the  grand  council  of  the  canton  of 
Zng,  of  one  Joseph  Binzegger,  who  had  been  sentenced  to  imprisonment 
for  life  on  account  of  incendiarism,  upon  the  condition  of  his  emigrating 
to  the  United  States. 

'*On  the  Kith  instant  a  note  was  received  from  the  Federal  Council, 
dated  ihe  15th  instant,  in  which  is  stated  that,  in  general,  the  federal 
authorities  hail  done  all  in  their  ])ower  to  prevent  the  emigration  of 
improper  persons  ;  that  in  the  particular  case  of  Joseph  Binzegger  he 
hatl  Im.^cu  jiardoncd  without  any  restrictive  condition,  and  that  instead 
of  his  going  to  the  United  States  he  intends  to  emigrate  to  Buenos 
Ayres. 

"A  copy  of  this  note,  with  a  translation  thereof,  is  herewith  in- 
closed." 

Mr.  Cramer  to  ilr.  Frelinghuysen,  Jan.  22.  1885,  In  reply  j  ibid. 
On  the  sAnio  topic,  wc  Mr.  Frolinghnysen  to  Mr.  Eoason,  Jaii,  15,  1886,  qnoted 
wpra,  ^  1)31. 
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"  Your  No.  20*,  of  tUe  20th  ultimo,  reliitive  to  tlie  oxi>nlsion  of  Mr. 
n.  T.  0.  Emeis,  a  natnmlized  citizen  of  the  United  Staters,  fioin  the 
territory  of  the  canton  of  Neuchiltel^  lias  been  received, 

'*Tlie  statements  which  you  communicate  to  regard  to  the  passport, 
certifieate  of  uaturalization,  and  description  of  Henry  Theodore  Christian 
Emeis  are  verified  by  the  records. 

'•The  letter  of  Mr.  Emeis  aildressed  to  you  on  the  7th  ultimo^  seem.H 
to  bo  an  honest  and  true  statement.  It  appears  therefrom  that  Mr. 
Emeis  had  been  a  considerable  period  making  trial  of  diflerent  altitudes 
in  Switzerland  for  his  health  ;  that  his  nioveuients  from  place  to  place, 
thon^di  perfectly  comprehensible  from  a  proper  point  of  view,  were 
either  willfully  or  otherwise  misinterpreted  j  that  his  comparative  ignor- 
ance of  the  French  lauguage,  and  of  the  adulterated  German  of  the 
locality,  complicated  the  case,  and  that  the  concluding  act  of  the  local 
authorities  was  to  expel  bim  from  the  canton. 

"  You  say  you  have  requested  the  High  Federal  Council  to  cause  the 
authorities  of  Neuchatel  to  revoke  the  order  of  expulsion  as  an  act  of 
simple  justice,  due  alike  to  Mr.  Emeis  and  to  the  eouutry.of  which  he 
is  a  citizen,  and  trust  your  course  will  be  approved. 

*'It  appears  to  this  Department  that  such  an  act  as  you  solicit  at  the 
hands  of  the  Swiss  Government  is  the  least  thing  which  could  be  asked 
for  in  the  way  of  reparation,  and  to  its  extent  it  can  be  but  acceptable. 
Your  course,  therelbre,  is  approved.'^ 

Mr.  Bayard,  Sec.  of  StntP,  to  Mr.  Cramer,  Mar^  9,  1885.    MSS.  Iti8t.»  SwitE. ; 
For.  Rel.,  1885. 

"1  herewith  inclose  a  copy  of  the  aflidavit  of  Mr.  Charles  K  George, 
a  naturalized  citizen  of  the  United  States,  together  with  his  citizen 
paper  and  that  of  his  father,  Mr.  Peter  George,  in  support  of  his  com- 
plaint against  the  German  Government  for  false  imprisonment,  tlie  facts 
of  whifh  api)ear  to  be  as  follows: 

''  Peter  George,  the  father,  a  native  of  Germany,  came  to  this  country 
la  1810,  was  naturalized,  as  shown  by  his  citizen  paper,  on  the  16th  Octo- 
ber, 1S48,  returned  to  Germany  in  1851,  and  married  there.  The  sou 
Charles  was  born  at  Lampertsdoch,  Alsace-Lorraine,  on  the  0th  January, 
18.^y,  that  is,  after  hia  father  had  been  residiug  there  eight  years.  Both 
liither  and  sou  then  appear  to  have  continued  to  reside  there  until  the 
sou  was  over  sixteen  years  of  age,  and  then,  in  May,  1875,  they  came  to- 
gether to  the  United  States,  and  havo  since  resided  more  or  less  con- 
tinuously at  Philadelphia,  The  son  states  that  he  voted  when  ho  came 
of  age,  that  is,  iu  1881,  by  virtue  of  his  father's  citizenship,  but  he  ap- 
pears, in  anticipation  of  his  return  to  Germany,  to  have  taken  out  his 
own  citizen  paper  on  the  10th  May,  1884.  Furnished  with  this  docu- 
ment the  son,  Charles,  returned  on  a  visit  to  his  birthplace,  arriving 
there  on  June  2,  1881.  On  the  12th  July  of  the  same  year  he  was 
B  arrested  by  a  gendarme  named  Kick,  at  the  town  of  Sulz,  on  the  Wald, 
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and  takeu  to  iStrasburg,  30  uiiles  tlistatit  by  railroad,  where  be  w« 
imi>ri80ucd.    Tlic  prison  inspector  told  liitn  bis  papers  bad  been  seni 
for,  bad  arrived  the  third  day  after  his  arrest,  and  had  been  sent  to  the 
stattbalter-general,  Manteufl'el.    When  he  bad  been  imprisoned  twenty 
days  bis  friends  petitioned  for  bis  release,  bnt  were  told  that  be  naost 
remain  in  prison  for  forty  days,  which  he  did,  and  was  then  released. 
When  arrested  be  bad  03  marks,  which  were  taken  from  him,  and  on  bis 
release  40  marks  and  71  pfennigs  of  them  were  retained,  as  the  autbori- ^ 
ties  told  hini,  to  pay  bis  board  wliile  in  prison  and  liis  railroad  trana 
portation,  though  be  appears  to  bavo  been  put  to  bard  enough  worl 
from  o  a.  ui,  till  7  p.  m.,  to  pay  for  the  poor  food  which  he  alleges  ; 
he  received  in  prison. 

"  This  case  would  seem  to  present  some  new  points  of  difference  wn 
other  eases  in  Alsace-Lorraine  and  also  to  be  at  variance  with  the  courstl 
of  procedure  which  this  Department  understands  was  to  be  adopted  by 
the  German  autborities  in  their  treatment  of  natnralizetl  citizens  ofH 
other  countries  whom  they  find  in  that  province.  fl 

"  Taking  it  for  granted  that  the  German  Government  still  adheres  to 
its  previous  refusal  to  apply  the  Bancroft  treaty  to  Alsace-LoiTaine,  andj 
referring  to  the  edict  of  the  statthalter  of  the  23d  Augnst,  1S84,  inck 
in  Mr.  Everett's  No.  327,  of  the  4th  September,  1884»  it  would  appca 
tbiit  the  utmost  penalty  for  foreign  citizens  was  expulsion  from  the' 
province  in  case  they  declioed  to  resume  German  nationality,  and,  if 
the  third  article  of  that  edict  is  correctly  understood  here,  unmarrie 
foreigners  would  be  allowed  to  remain  in  Alsace-Lorraine  during  goodi 
behavior,  and  should  they  marry,  even  their  children  might  be  allowedl 
to  remain  until  they  reached  the  military  age.     There  is  no  suggestion 
of  tine  or  imprisonment  in  any  case  as  a  penalty  for  avoidance  of  raili*, 
tary  obligation  by  emigration.    Even  in  the  case  of  Constant  Golly,  j 
given  in  Mr.  Kasson's  No.  2G1,  who  was  formally  charged  by  the  imf 
rial  fori'jgn  office,  in  their  note  of  the  12th  May,  1885,  with  intention  to 
evade  military  duty,  there  was  no  fine  or  imprisonment,  and  he  wa 
simply  told  to  leave  by  a  certain  date. 

"  In  the  present  case  ot'Charles  George,  an  imprisonment  of  forty  dayi 
in  spite  of  a  petition  to  the  statthalter,  was  rigorously  insisted  oiionJ 
aihl  a  part  of  the  money  found  on  him  was  retained  to  pay  for  his  trans 
portatiun  to  prison  and  his  board  while  there,  which,  as  far  as  thiH 
Department  is  aware,  is  the  first  time  an  xVmerican  prisoner  in  Germany 
has  been  called  upon  to  refund  such  expenses. 

»*In  Mr.  George's  case  it  is  not  evident  on  what  ground  the  Alsaoo- 
Lorrainc  authorities  could  base  a  charge  of  want  of  good  faith  on  his 
part.     He  was  not  sixteen  when  he  left  Germany  for  America,  and  tho^ 
jjcriod  of  being  summoned  for  military  service  was  too  far  distant,  there-H 
fore,  to  look  to  as  a  reason.     The  fact  that  his  father  accampanied  him" 
and  remained  here  with  him  ought  to  tell  in  liis  favor,  and  he  does  no( 
appear  to  have  been  charged  with  wanting  to  remain  in  Alsaoe- 
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raiuo,  which  is,  after  all,  the  grievance  complaiued  of  in  the  stattbalter's 
edict,  and  against  which  all  the  precautions  and  punishments  seem  to 
be  directed. 

"  The  danger  predicted  by  the  statthaUer  is  that  'in  time  the  popu- 
hition  of  the  country  will  bo  in  a  great  measure  composed  of  foreigners 
and  the  German  army  will  lose  a  considerable  number  of  recruits.' 
Judging  him  from  this  point  of  view,  Mr.  George  neitlicr  deserved 
iiupiisoument  iior  expulsion.  The  arguments  of  the  minister  of  foreign 
afiairs,  as  given  in  Mr.  Kasson's  No.  205,  would  seem  to  have  no  applicji- 
tiou  here,  as  they  regard  the  two  years'  clause  of  the  Bancroft  treaty, 
which  does  not,  according  to  German  interpretation,  cover  Alsace- 
Lorraine. 

*' You  win  take  an  early  opportunity  to  bring  the  case  of  Mr.  George 
to  the  attention  of  the  foreign  office,  with  a  request  for  a  careful  exam- 
ination into  it,  and  such  explanations  as  may  best  promote  a  contin- 
uance of  the  friendly  relations  betweeD  the  Governments  of  Germany 
and  the  United  States." 

Mr.  Bayanl,  Sec.  of  State,  to  Mt*,  Pendleton,  July  7,  1885.    MSS.  lust.,  Germ. ; 
For.  Eel.,  1885. 

*♦  Your  dispatch  No.  13,  of  the  22d  ultimo,  in  relation  to  the  expulsion 
of  Meyer  Gad  from  Prussia,  has  been  received  and  considered  by  the 
Department. 

"It  seems  from  the  accompanying  correspondence  that  Meyer  Gatl, 
whose  expulsion  from  Germany  is  the  ground  of  complaint,  was  origi- 
nally a  KuRsian  subject,  who  settled  in  Kempen,  in  Prussia,  from  which 
country  he  was  expelled  in  187S  as  guilty  of  various  acta  of  dishonesty 
towards  his  emploj-er.  lie  then  made  an  excursion  into  Austria,  and 
afterwards  visited  the  United  States,  where  he  claims  to  have  been 
naturalized.  He  afterwards  went  back  to  Kempen,  the  scene  of  his 
former  alleged  misconduct,  where  he  was  notified  by  the  Government 
that  he  must  leave  the  country  at  the  end  of  six  weeks. 

*'This  is  his  grievance  and  as  to  this  I  have  to  say  that  on  general 
principles  it  is  within  the  power  of  the  Gorman  Government  to  make 
and  enforce  such  a  decree  of-expnlsion,  nor  can  this  Government  object, 
unless  the  exclusion  bo  enforced  with  undue  harshness.  The  same 
prerogative  was  asserted  by  our  Government  in  the  alien  act;  and  we 
have  recently  taken  measures  to  exclude  paupers  and  convicts  from 
our  shores. 

"  It  does  not  appear,  therefore,  that  we  can  object  to  the  German 
Government  refusing  to  receive  back  to  the  scene  of  his  alleged  former 
depredations  Meyer  Gad,  who  appears  to  have  been  a  wandering,  if  not 
predatory,  Polish  Jew,  Pussian  by  allegiance  of  birth,  Americau  by 
allegiance  of  naturalization,  Austrian  by  allegiance  of  residence,  and 
.  German,  if  he  could  bo,  l»y  allegiance  of  present  election. 
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"  It  may  be  observed  that  there  is  no  treaty  that  covers  the  case  of 
Mr.  Gad,  since  he  was  Dot  a  German  subject  by  origin ;  but  the  ^object 
by  origin  of  Eussia." 

Mr.  Bayard,  Sec.  of  Stnto,  \u  Mr.  Pendleton,  July  9,  1886.    M8S.  lust.,  Oenn.; 

For.  KeL,  1885^  J 

On  the  subject  of  cxpiilsioti,  8co  furtber  Mr.  FreltDgbuyseu  to  Mr.  Kassou,  Jan.  I 
15,  1885,  quoted  eupra,  $  165 ;  same  to  B&nie,  Feb.  7,  188G,  quoted  tupra, 
$  184, 
As  to  expalsiou  of  Jews  from  Russia  or  other  conntrles,  we  tupra,  $  55. 

''  By  the  act  of  Congress  of  March  3, 1875,  and  Aufrust  3,  1882,  it  ial 
made  unlawful  for  certain  persons  to  immigrate  to  the  United  States, 
rjovisiou  is  made  for  the  inspection  of  a  vessel,  if  there  is  reason  to  ] 
bcHeve  that  such  persons  are  on  boai'd,  and  for  their  return  at  the  ex- 
pense of  the  vessel,    f  As  to  this  act  see  Brit,  and  For.  St.  Pap.,  vol.  04, 
1877-'78.) 

*'  Diplomatic  oflicers  arc  enjoined  to  exert  an  active  vigilance  to  pre* 
vent  the  deportation  of  these  persons,  and  should  they  depart  for  the 
United  States  notice  thereof  should  immediately  be  given  that  they 
may  be  8topi>ed  before  landing. 

*'  The  shipiuDg  of  known  paupers  or  criminals  to  the  United  States  is 
regarded  as  a  violation  of  the  comity  which  ought  to  characterize  the  in- 
tercour.se  of  nations,  and  should  be  prevented  by  every  proper  measure. 

*'The  accessions  to  the  polygamous  Mormon  comuuiuity  are  largely 
drawn  from  the  ignorant  classes  of  J*)uropc.  A  rcceut  decision  of  the 
Supreme  Court  of  the  United  States  has  determined  that  the  jiolygamy 
of  Mormonisni  is  a  violation  of  the  laws  of  the  United  States  respecting 
the  crime  of  bigamy,  the  provisions  of  which  are  eip braced  in  section 
5352  of  the  Kevised  Statutes.  A  recent  statute  defines  the  oft'ense  of 
polygamy  and  provides  for  prosecution  and  punishment.  It  is  believed 
that  no  friendly  power  will  knowingly  lend  its  aid  to  attempts  made 
within  its  borders  against  the  laws  and  Government  of  the  United 
States. 

"Accordingly,  the  diplonuitic  representatives  of  the  United  States  iu 
Great  Britain,  Denmark,  Swc<len  and  Norway,  Switzerland,  Germany, 
Austria-Hungary,  Italy,  Belgium,  the  Netherlands,  and  France,  have 
heretofore  been  instructed  to  urge  the  subject  upon  thcatteution  of  the 
(Governments  to  which  they  are  accredited,  in  the  inten-stnot  merely  of 
a  faithful  execution  of  the  laws  of  the  United  States,  but  of  the  good 
order  and  mor.dity  which  are  sought  to  be  promoted  by  all  civilized 
countries.'' 

PrJuU'd  Pers.  Insf.  Dip.  Agents,  lea'i. 

The  act  of  February  2C,  ISSfj  (48th  Cong.,  2d  sesa.,  chap.  101-164),  pro- 
vides as  follows : 

'* Section  1.  That  from  and  after  the  i)a8sage  of  this  act  it  shall  bo 
unlawful  for  any  person,  company,  partnership,  or  corporation,  in  any  I 
manner  whatsoever,  to  prepay  the  transportation,  or  in  any  way  assist] 
nr  <'ucourage  the  importation  or  migration  of  any  alien  or  aliens,  any 
foreigner  or  foreigners,  into  the  United  States,  its  Territories,  or  tJ)o  | 
District  of  Columbia,  under  contract  or  agrceiiicnl,  parol  or  special, 
express  or  implied,  made  [jrevious  to  the  importation  or  migration  of  j 
such  alien  or  aliens,  l^ireiguer  or  foreigners,  to  perform  labor  or  service] 
of  any  kind  iu  the  T-nitcd  States,  its  Territories,  or  the  District  of  Co-j 
lumbia. 
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*'  Sec.  2.  That,  all  contracts  or  agreements,  oxpross  or  implied,  poiol 
or  special,  which  may  hereafter  be  made  by  and  between  any  person, 
company,  partyershiji,  or  eorporatioi],  and  any  foreigner  or  foreigners, 
alien  or  aliens,  to  perform  labor  or  service  or  having  refereuee  to  the 
performance  of  labor  or  service  by  any  person  in  the  United  States, 
its  Territories^  or  I  he  District  of  Columbia  prcvions  to  the  migration 
or  importation  of  the  person  or  persons  whose  labor  or  service  is  con- 
tracted for  into  ihe  Urjited  States,  shall  bo  utterly  void  &m\  of  no  etlect. 

''Sec.  3.  That  for  every  violatiotn  of  any  of  the  provisions  of  section 
one  of  this  act  the  person,  partnership,  conipaDy,or  corporation  violating 
the  same,  by  kno'w  iiigly  assisting,  eiicouragiug  or  soliciting  the  migra- 
tion or  importation  of  any  alien  or  aliens^  foreigner  or  foreiguers,  into 
the  United  States,  its  Territories,  or  the  District  of  Cohmibia,  to  jjcr- 
form  labor  or  service  of  any  kind  uinler  contract  or  agreement,  express 
or  implied,  parol  or  special,  with  such  alien  or  aliens,  foreigner  or  for- 
eigners, itreviotiH  to  becoming  residents  or  citizens  of  the  United  States, 
shall  forfeit,  and  pay  for  every  snch  otlense  the  sum  of  one  tlionsaud 
dollars,  which  may  be  sued  for  and  recovered  by  the  United  States  or 
by  any  person  who  shall  first  bring  his  action  therefor  iiiclmling  any 
snch  alien  or  foreigner  who  may  be  a  party  to  any  such  contract  or 
agreement,  as  debts  of  like  amount  are  now  recovered  in  the  circuit 
courts  of  the  United  States  ;  the  proceeds  to  be  paid  into  the  Tieasnry 
of  the  United  States;  and  separate  suits  may  be  brought  tor  each  alien 
or  foreigner  being  a  party  to  suck  contract  or  agreement  aforesaid. 
And  it  shall  be  the  duty  of  the  district  attorney  of  the  proper  district 
to  prosecute  every  such  suit  at  the  exjieuse  of  the  United  States. 

"Sec.  4.  That  the  master  of  any  vessel  who  shall  knowingly  bring 
within  the  United  States  on  any  snch  vessel,  and  lanil,  or  permit  to  be 
landed,  from  any  foreign  port  or  place,  any  alien  laborer,  mechanic,  or 
artisan  who,  previous  to  embarkation  on  such  vessel,  had  entered  into 
contract  or  agreement,  parol  or  special,  express  or  implied,  to  perform 
labor  or  service  in  the  United  States,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof,  shall  be  puiiishetl  by  a  fine  of  not 
more  than  tive  hundred  dollars  for  each  and  every  snch  alien  laborer, 
mechanic  or  artisan  so  brought  as  aforesaid,  and  may  also  be  injprisoned 
for  a  term  not  exceeding  six  months. 

**Sec.  5.  That  nothing  in  this  act  shall  be  so  construed  us  to  prevent 
any  citizen  or  subject  of  any  foreign  country  temporarily  residing  in 
the  United  States,  either  in  private  or  official  capacity,  from  engaging, 
under  contract  or  otherwise,  persons  not  residents  or  citizens  of  this 
United  States  to  act  as  private  secretaries,  servants,  or  domestics  for 
such  foreigner  temporarily  residing  iu  the  United  States  as  aforesaid  ; 
nor  shall  this  act  be  so  construed  as  to  prevent  any  person  or  persons, 
partnership,  or  corporation  from  engaging,  under  contract  or  agreement, 
skilled  workman  in  foreign  countries  to  i>erform  labor  in  the  United 
States  in  or  upon  any  new  industry  not  at  present  established  in  the 
Uuit4?d  States:  Pn^videdf  That  skdled  labor  for  tliat  purpose  cannot  bo 
otherwise  obtained;  nor  shall  the  provisions  of  ttiis  art  a^vply  to  pro- 
fessional actors,  artists,  lecturers,  or  singers,  nor  (o  persons  employed 
strictly  as  personal  or  domestic  servants :  iVonV/ty?,  That  nothing  in 
this  act  shall  bo  construed  as  prohibiting  any  individual  from  assisting 
any  member  of  his  family  or  any  relative  or  personal  friend,  to  migrate 
from  any  foreign  conntry  to  tho  United  States,  for  tlte  juirpose  of  set- 
tlement here. 
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"Sec.  C.  Tbat  all  laws  or  parts  of  laws  couflicting  herewith  be,  and 
the  same  are  hereby,  repealed. " 

"  It  is  not  only  the  risbt  bat  may  sometimes  be  the  duty  of  states  to 
establish  checks  upon  the  transit  and  sojourn  of  foreigners,  however 
harsh  those  regulatious  may  appear,  or  opposed  to  old  established 
policy.  Indeed,  in  two  countries  where  more  freedom  of  entry  or  exit 
and  fewer  restrictions  are  to  be  met  with  than  elsevThore,  within  the 
last  few  years  such  regulations  have  been  published.  Thus,  during  the 
revolutionary  period  of  1848,  an  act  of  Parliament  (11  and  12  Vict.,  c. 
20)  wjis  passed  in  Great  Britain  •  •  •  by  which  power  was  given 
to  the  executive  in  England  and  Ireland  to  remove  aliens  from  the 
realm;  and  in  the  United  States  it  was  declared,  by  an  order,  dated  I9th 
August,  18G1,  tbat  no  person,  if  a  foreigner,  should  be  allowed  to  land 
in  the  l^uited  States,  without  a  passport  from  his  own  Government, 
conntersigned  by  a  minister  or  consul  of  the  United  States." 

Ab(lj'«  Kent,  110.     This  order,  which  grow  out  of  the  exigencies  oTtliorh  il  war. 

is  no  longer  in  force.    See  London  Timea,  January  2, 1865. 
The  followlDg  docnmenta  m»y  be  referred  lo  in  this  relation  : 
Mr.  Rmwell's  report  of  July  2,  1833  (House  Rep.  1040,  25th  Cong.,  2d  aess.),  on 

foreign  panpera. 
President.  Yun  liuren's  messages  of  May  15,  May  25,  18;}8,  with  accompaoyitig 

papers  (Ilt^use  Ex.  Doc.  370,  25th Coog.,  3d  ec«8.)> 
Beuate  Doc.  5,  34 tb  Cong.,  2d  sess. 

Report  of  Mr.  Fuller,  Aug.  16,  1856  (House  Eep.  359,  34th  Cong.,  lat  aeti,)  , 
Houae  Ex.  Doc.  353,  43<1  Cong.,  1st  aesa. 

A  statute  nf  the  State  of  California  provided  that  the  commissioner 
of  immifrration  should  satisfy  himself  whether  any  passenger  from  a 
fmvi^n  port,  not  a  citizen  of  the  United  States,  belongs  to  certain  enu- 
merated classes,  amoiijif  which  were  lunatics,  idiots,  and  lewd  or  de- 
bauched women,  and  that  no  such  person  should  be  permitted  to  land 
until  a  lK>ud  be  given  against  any  expense  to  be  incurred  for  reliefer 
support.  The  master,  owner,  or  consignee  was  allowed  to  commute  by 
paying  such  suras  ii.s  the  commissioner  might  think  proper  toexact.  It 
was  decided  that  the  object  of  this  statute  being  to  extort  money  from 
n  large  class  of  passengers,  or  to  prevent  their  immigration,  thus  in* 
vadiug  the  functions  of  Congress  in  regulating  commerce,  it  is  in  con- 
Hict  with  the  Constitution,  and  therefore  void. 

Chy  Lung  r.  Froeiiian,  92  U.  8.,  275. 

XIII.  COHrORATJONS. 

FORKIGK  CORPORATIONS  PRBSUMEO  TO  BB  AUBK8. 
§207. 

The  members  of  a  foreign  cor)>oraliou  iu-e  conclusively  presumed  to 
be  aliens,  for  the  purpose  of  sustaining  the  jurisdiction  of  the  circuit 
court  over  a  suit  brought  by  or  against  such  a  corporation. 

Nalion.ll  Steamship  Co.  r.  Dyor,  1  Siip.  C't  RcpV,  58;  Forry  r.  Imperial 

Ins.  Co.,  0  We»,t.  Jur.,5:»l. 
Ah  lo  cnr|K>ruti<Mi!t  as  cluimnntK,  sec  infra,  ^  *^17. 
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CHAPTER  VIIL 

HORTH  AMERICAN  INDIANS. 

Jurisdiction  and  title. 

(1)  Are  domestio  dependent  nations,  (  206. 

(2)  Cannot  trAnsmit  title,  $  209. 

II.  TfCCATIES  WITH. 

(1)  Must  be  duly  solemnized,  $  210. 

(2)  Liberally  construed,  $  211. 


I.  JURISDICTION  Aim  TITLE. 

(1)  Are  DOMESTIC  dependent  nations. 

§208. 

"The  policy  of  tlio  United  States  has  been  to  allot  to  the  Indian 
tribesj  who  were  the  original  occupants  of  our  soil,  separate  territories 
in  which  they  are  to  enjoy  a  modified  sovereignty.  To  subject  them, 
while  retaining  their  tribal  organizations,  to  such  laws  as  arc  passed  for 
our  Territories,  would  be  crnel  and  absurd.  "When  thus  grouped  in 
tribes  they  are  incapable  of  working  courts  of  record  similar  to  those 
we  find  necessary  to  the  maintenance  of  justice  among  ourselves;  prop- 
erty as  something  susceptible  of  hypothecation  and  open  to  execution 
for  debt  they  know  nothing  of;  the  marriage  relation,  as  we  hold  it,  as 
mouogauious  and  indissoluble,  and  vesting  the  parties  with  specific 
rights  in  each  other's  property,  is  an  iustitution  which  in  their  pres- 
ent state  of  civilization,  could  not  bo  forced  on  them.  Besides  this, 
their  subjugation  and  absorption  as  a  mass  has  never  been  attempted ; 
their  tribes  continue  independent ;  those  belonging  to  such  tribes  are 
not,  in  the  proper  sense,  citizens  of  the  United  States.  Hence  it  is  that 
treaties  innumerable  have  been  negotiated  with  them  as  with  independ- 
ent sovereignties,  and  though  when  mingling  in  the  population  of  a 
State  they  are  subject  to  State  law,  they  are  regarded,  when  living  on 
their  own  reservations,  as  subject,  under  certain  limitations,  to  their 
distinctive  jurisprudence,  civil  and  criminal.  They  are,  in  Chief-Justice 
Marshairs  language,  '  domestic  dependent  nations.'  When  retaining 
their  tribal  relations  they  are  not  citizens  of  the  United  States,  nor  are 
they  citizens  of  any  particular  State,  unless  made  so  by  its  distinctive 
laws.  Certain  Federal  legislation,  however,  they  are  subjected  to,  even 
when  grouped  in  tribes.  Thus  in  1SG3  Congress  extended  its  laws  im- 
liosing  taxes  on  distilled  spirits,  fermented  liquors,  tobacco,  and  cigars 
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to  the  territory  occupied  "by  the  Indiaos;  and  the  Soprenie  Coart  bemi 
that  Ibis  legiMlatioD  was  a  coDStitutional  exercise  of  the  iK)wer  vested  ] 
ill  Congresi*,  and  pave  effect  to  the  stAtute,  notwithstaoding  it  came  in 
conflict  with  the  tenth  article  of  the  treaty  of  1866,  between  the  United 
Stateti  and  the  Cherokee  Indians.  And  section  2145  of  the  Revised 
Statutes  applies  to  the  Indian  country  the  laws  of  the  Unite<l  States  aa 
to  crJDies  committed  in  any  place  *  within  the  sole  and  exclusive  joris- 
diction  of  the  United  States/  with  the  limitation  made  in  the  next  sec- 
tion that  this  jurisdiction  shall  not  be  construed  to  extend  to  *  crimes 
comoiitted  by  one  Indian  against  the  person  or  property  of  auother  lu- 
dfan,  nor  to  any  Indian  comroittiug  an  offense  in  the  Indian  coautry 
who  has  been  punished  by  the  local  law  of  the  tribe,  or  to  any  case 
where,  by  treaty  stipulations,  the  exclusive  jurisdiction  over  such  of- 
fenHCs  is  or  may  be  secured  to  the  Indian  tribes  respectively.'  Yet,  not- 
withstanding this  subordination  in  these  sftecitled  relatious,  Indians 
belonging  to  tribal  organizations,  so  far  from  being  citizens  of  the 
States  in  which  they  may  be  resident,  are  members  of  alien  nationali- 
ties. If  the  doctrine  of* the  ubiquity  of  national  status  be  accepted, 
they  carry  the  privileges  as  well  as  the  disabilities  of  their  status  w  here- 
ever  they  go.  To  accept  that  doctrine  in  this  case  would  sustain  not 
merely  on  Indian  reserves,  where  by  treaty  Indian  domestic  law  is  bq- 
preme,  but  throughout  the  land,  the  civil  irresponsibilities  of  Indians. 
They  are  irrti^ponsible  by  their  owu  laws;  they  would  continue  irre- 
sponsible when  they  leave  their  reserves,  wherever  they  might  wander. 
The  answer  to  this  is,  that  artificial  limitations  of  capacity  are  not 
extraterritorial,  and  that  no  State  will  recognize  foreigu  incapacities 
inconsistent  with  its  particular  policy." 

Whnrf.  Coufl.  of  Law8,  $  9. 


''Adoption  in  a  North  Amencari  Indian  tribe,  according  to  our  leg 
lation,  involves  a  change  of  imlitical  allegiance  and  ot  personal  law  as 
well  :is  of  fiimily  relations^  The  person  adopted  loses  full  citizenship 
in  the  United  States,  and  in  the  particular  State  in  whicli  he  previously 
resided,  nm\  becomes  nationalized  In  the  tribe  of  his  adoption.  He  is 
no  longer  taxable  by  eitlier  Federal  or  State  authorities,  nor  is  he  liable 
tit  suit,  ill  eitlier  Federal  or  State  court,  by  other  members  of  his  tribe. 
He  may  be  indicted,  it  is  true,  in  State  or  Territorial  courts  for  crimes 
comniilted  by  him  on  persous  not  of  his  tribe;  but  for  offenses  against 
members  of  bjs  tribe  he  is  only  justiciable  before  tbe  tribal  authorities. 
So  fsir  jiH  eoiiceriiM  his  domestic  rehitious,  he  is  governed,  not  by  Terri- 
torial, but  by  tribal  law.  WIjcii  living  within  the  tribal  reservation  he 
is  not  indictable  for  polygamy,  should  he  have  two  wives;  though  it 
would  be  otherwise  should  he  leave  the  reservation  and  undertake  to 
carry  his  two  wives  with  him  iuto  non-tribal  life.  In  case  of  his  cou- 
trncting  in  the  tribe  a  marriage  not  monogamous,  this  marriage,  though 
lalid  in  the  tribe,  would  be  considered  invalid  by  State  or  Federal  conns. 
He  inherits,  after  adoption,  in  aecordsHice  with  tribal  law;  but  in  those 
tribes  (forming  a  great  mujority)  in  which  succession  is  only  through 
women,  only  througti  the  ailoptive  mother  or  the  adoptive  sister.  In 
short,  while  he  retaius  his  subjection  to  the  Territorial  government  (State 
or  I"\'di'r;j|,  as  the  case  may  be),  in  all  that  relates  to  transactions  out- 
side of  the  tribe,  so  far  as  concerns  transactions  within  the  tribe,  his 
allegiance  is  to  the  tribe,  and  ho  is  governed  exclusively  by  tribal  law. 
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In  additioD  to  this,  be  becomes  a  member  of  the  family  by  wIilcU  lie  is 
specially  adopted." 

Wbart.  Confl.of  Laws,  $  258. 

That  Indians  are  not  technically  citizens,  ece  $upra,  $  196;  Whart.  Com.  Am. 
Law,  $  431. 

Tliat  Indiiins  are  not  covered  by  tlie  14th  and  I6th  amendments  to  the  Consti- 
tution, ibid.j  $  585;  ond  see  article  in  15  Ana.  Law  Rev., 21.    Supra,  ^  196. 

For  an  acconnt  of  negotiations  with  the  Indiana  of  the  Six  Nations,  in  1790 
and  1791,  see  2  Life  of  T.  Pickering,  455,  493 ;  3  ibid..  29.  65. 

As  to  Indian  citizenship,  see  article  in  20  Am.  Law  Kev.,  183;  Mar.,  1886. 

That  North  American  Indian  tribes  are  to  be  classified  with  "  half  sovereign 
states,"  see  Whart.  Com.  Am,  Law,  $  137. 

"  The  right  of  tbe  citizens  of  the  UDited  States  to  bold  commerce 
with  the  aboriginal  natives  of  the  northwest  coast  of  America,  without 
the  territorial  jurisdiction  of  other  nations^  even  in  arms  and  ammuni- 
tions of  war,  is  as  clear  and  indisputable  as  that  of  navigating  the 
seas." 

Mr.  Adams,  Sec.  of  State,  to  Mr.  Poletico,  Mar.  30,  18254.  MSS.  Notes,  For. 
Leg. 

**The  United  States  may  as  well  undertake  to  maintain  and  hold  po- 
Hlical  relation  with  the  county  of  Galway,  in  Ireland,  or  the  shire  of 
Perth,  in  Scotland,  as  for  England  to  maintain  or  hold  fiucb  relation 
with  any  tribe  of  American  Indians  outside  of  her  own  colonial  posses* 
sioDH  in  America." 

Mr.  Marcy,  Sec,  of  Stat*,  to  Mr.  Dallas,  July  2G,  1856.    MSS.  lust.,  Gr.  Brit. 

Indian  tribes  within  the  United  States  do  not  constitute  foreign  na- 
tions.   They  are  regarded  as  in  a  state  of  pupihige,  and  may  more  cor- 
rectly be  denominated  domestic  dependent  nations. 
Cherokee  Nation  r.  State  of  Georgia,  5  Pet.,  1. 

The  United  States  consider  the  Indian  nations  as  capable  of  main- 
taiuiug  the  relations  of  peace  and  war,  with  theory  of  governing  them- 
selves, under  (heir  protection,  and  of  making  treaties  with  them.  Bat 
the  Indians  are  not  treated  as  foreign  nations,  in  the  ordinary  sense. 

Worcester  r.  Tbe  State  of  Georgia,  6  Pet.,  515. 

The  Cherokee  Nation  is  not  a  foreign  nation,  but  in  its  semi-civilized 
state  bears  a  close  analogy  to  a  provisional  government  of  a  Territorial 
character. 

Mackey  r.  Coxe,  18  How.,  100. 

Indian  tribes  are  states  in  a  certain  sense,  though  not  foreign  states, 
or  States  of  the  United  States,  within  the  meaning  of  the  second  section 
■      of  the  third  article  of  the  Constitution,  which  extends  the  judicial  power 
I     to  controversies  between  a  State  and  foreign  states,  etc. 
I  Holden  r.  Joy,  17  Wall.,  2U. 
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In  Crow  Dog»  in  re.,  109  U.  8.,  550,  it  waa  held  by  the  Supreme  Conrt 
of  tlie  Uuited  States  in  1883,  that  the  United  States  courts  have  no 
jurisdiction  of  the  ronrder  of  one  tribal  Indian  by  another. 

An  Indian  \vho  has  volantarily  separated  himself  from  a  tribe  recog- 
nized as  such  by  the  Government  of  the  United  States,  and  who  has 
talcen  np  his  rejsidence  among  the  white  citizens  of  a  State,  without 
being  naturalized,  taxed,  or  recognized  as  a  citizen,  either  by  the  United 
Btates  or  a  State,  is  not  a  citizen  of  the  United  States,  under  the  four- 
teenth amendment. 

Elk  r.  Wilkins,  112  U.  S.,  94  (approving  McEAy  e.  Campbell,  2  Sawyer,  118, 
I'M ;  U.  8.  V.  Oabornc,  6  Sawyer,  AOO).    Se«  App.,Tol.  iil,  f  208. 

The  Cherokee  Nation  of  Indians  have  not  the  right  as  an  equal  sov- 
ereign power  to  impose  taxes  on  persons  trading  among  them  under 
the  authority  of  the  United  States.  Under  treaty  stipulations  with  the 
United  States,  Congress  has  the  sole  and  exclusive  right  of  regulating 
trade  with  them  and  managing  their  aflairs  as  shall  be  deemed  prox)er, 
and  neither  they,  nor  any  other  nation,  can  rightfully  interfere  with  the 
exercise  of  this  right. 
Op.,  645,  Wirt,  1824. 

The  sovereignty  of  the  United  States  over  the  tenitory  ceded  to  the 
Choetaws  has  been  only  partially  relinquished, 
a  Op.,  693,  Butler,  1834. 

A  white  man,  although  he  may  have  been  adopted  by  Chickasaws  or 
Choetaws,  does  not  become  subject  in  criminal  matters  to  the  jurisdic* 
tion  of  the  courts  of  the  Choctaw  Nation. 

7  Op.,  174,  CushiDg,  iyo5. 

Bat  in  matters  of  civil  jurisdiction  arising  within  the  nation  its  conrta 
haTe  jurisdiction  over  a  w^hite  man  who  has  voluntarily  made  himself 
a  Chickasaw  by  intermarriage  and  exercise  of  alt  the  rights  of  a  Chick- 
asaw, and  wLero  the  question  conctTus  property  the  jiroceeds  of  a 
head-right  granted  to  him  as  a  Chickasaw. 

7  Op.,  174,  Caalilug.  1855. 

Indians  are  not  citizens  of  the  United  States,  but  domestic  subje 
and  can  be  naturalized  only  by  special  act  of  Congress  or  by  treaty.^ 
7  Op.,  746,  Gushing,  1855, 

The  general  laws  of  the  United  States  do  not  apply  to  the  Indians. 

12  Op.,  208,  Stanlicry,  1807, 

<*  In  a  case  decided  by  the  Supreme  Court  in  1840  it  was  held :  'The 
native  tribes  who  were  found  on  the  American  continent  at  the  time  of 
it«  discovery  have  never  been  acknowledged  or  treated  as  independent 
nations  by  the  European  Governments,  nor  regarded  j«s  the  owners  of 
the  territories  they  respectively  occupied.  On  the  contrary,  the  whole 
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(xnitineot  was  divided  and  parceled  out  and  giantcd  by  Iho  Govern- 
ments of  Europe  as  if  it  had  been  vacant  and  unoccupied  lauds  and 
the  Indians  contiinuilly  held  to  be  and  treated  as  subject  to  their  d«t- 
muiioD  and  control.  The  United  States  have  maintained  the  doctrines 
upon  t-his  subject  which  had  been  previously  established  by  other  na- 
tions, and  iuststed  upon  the  same  powers  aud  dominion  within  their 
territory.  It  is  too  firmly  and  ciearly  established  to  admit  of  dispute 
that  tbe  Indian  tribes  residing  within  the  territorial  limits  of  the  United 
States  are  subject  to  their  authority,  and  where  the  country  occupied 
by  them  is  not  within  the  limits  of  one  of  the  States,  Congress  may  by 
law  punish  auyofl'ensc  committed  there,  no  matter  whether  the  oflender 
be  a  white  man  or  an  Indian.'  (The  United  States  v.  Rogers,  4  How., 
572.)  And  in  another  case,  in  1855,  the  court  decided  that  ^  the  Cher- 
okee country  maybe  considered  a  Territory  of  the  United  States  within 
the  act  of  1812,  empowering  any  person  or  persons  to  whom  letters 
testamentary  or  of  administration  have  been,  or  may  hereafter  be, 
granted  by  the  proper  authorities  in  any  of  the  United  States  or  the 
Territories  thereof,  to  maintain  any  suit,  etc.,  in  the  District  of  Columbia. 
In  no  resjwct  can  it  be  eonsidered  a  foreign  state  or  territory,  as  it  is 
within  our  jurisdiction  jjnd  subject  to  our  laws.'  Maekey  r.  Coxe,  18 
How.,  104." 

Law^rence'a  Wheaton  (cd.  1863),  70. 

*'  There  is  some  analogy  between  the  relation  of  the  native  states  of 
India  to  Great  Britain,  and  that  of  the  Indian  tribes  of  the  United 
States.  *  The  native  states  of  India  are  instances  of  protected  depend- 
ent states  maintaining  the  most  Viduable  relations  with  the  British  Gov- 
ernment under  compacts  with  the  East  India  Company.  All  these 
states  acknowledge  the  supremacy  of  the  British  Government,  and  some 
of  them  admit  its  right  to  interi"ere  so  far  iu  their  internal  afTairs  that 
the  East  India  Company  have  become  virtually  sovereign  over  them. 
None  of  these,  however,  hold  any  political  intercourse  with  one  another 
or  with  foreign  powers.'    (Twiss,  Law  of  Nations,  i,  27.)" 

Lawrence's  Wheaton,  (ed.  1863),  70,  71. 


(2)  Cannot  rnjLssmr  Tnxa. 
§  209. 

Ab  to  title  by  diticoverj,  see  tupra,  ^  2. 

^'  The  grounds  of  the  claims  of  European  nations  to  dominion  over  the 
Indian  tribes  in  America  have  been  so  frequently,  fully,  and  ably  dis- 
cussed in  the  courts  of  justice  of  the  United  States  that  it  is  unneces- 
sary to  expatiate  on  the  subject.  The  cases  relating  to  it  are  collected 
and  aluminous  abstract  of  them  given  in  Kent's  Commentaries,  vol.  3, 
pp.  300  to  400.  The  following  extract  from  the  opinion  of  Chief-Jostic-e 
Marshall  in  the  case  of  Johnson  vs.  Mcintosh  is  so  very  apposite  to  the 
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qacstioii  respecting  the  Mosquito  shore,  aud  proceeds  from  80  high  an 
authority  that  it  may  with  propriety  be  quoted  here : 

»<*0u  the  discovery  ot*  this  immeDse  coDtinent,  the  great  natioDSof 
Europe  were  eager  to  [ippropriato  to  themselves  so  much  of  it  ag  they 
could  respectively  acquire.  Its  vast  extent  offered  an  ample  field  to  the 
arabitiou  and  eDtcrpriso  of  all,  and  the  character  and  religion  of  its  in- 
habitants afforded  an  apology  for  considering  them  as  a  people  over 
wlioni  the  superior  genius  of  Europe  might  claim  an  ascendency.  The 
potentates  of  the  Old  World  found  no  dilficulty  in  convincing  themselves 
that  they  made  ample  compensation  to  the  inhabitants  of  the  New,  by 
bestowing  on  them  civilization  ami  Christianity,  in  exchange  for  on* 
limited  independeDce.  But  as  they  were  all  in  pursuit  of  nearly  the  same 
object,  it  was  necessary  in  order  to  avoid  conflicting  settlements  and 
consequent  war  with  each  other  to  establish  a  principle  which  all  should 
acknowledge  as  the  law  by  which  the  right  of  acquisition,  which  they 
all  asserted,  should  be  regulated  as  between  themselves.  This  princi- 
ple was  that  discovery  gave  title  to  the  Government  by  whose  subjects 
or  by  whose  authority  it  was  made  against  all  other  European  Govern- 
ments, which  title  might  be  consummated  by  posbession, 

*' '  The  exclusion  of  fill  other  Europeans  necessarily  gave  to  the  natioD 
making  the  discovery,  the  sole  right  of  acquiring  the  soil  from  the  natives 
and  establishing  settlements  upon  it.  It  was  a  right  with  which  no- 
Europeans  could  interfere.  It  wa«  a  right  which  all  asserted  for  them- 
selves and  to  the  assertion  of  which  by  others  all  assented. 

"  'Those  relations  which  were  to  exist  between  the  discoverer  and  the 
natives  were  to  be  regulated  by  themselves.  The  rights  thus  acquired 
being  exclusive,  no  other  [>ower  could  interpose  between  them.'  See 
also  Jackson  ex  dem.  Sparkman  vs.  Porter,  2  Paiues'  Circuit  Courts  Re- 
ports, 457." 

Mr.  Clayton,  Sec.  of  State,  to  Mr.  Sqoier,  May  1,  IM9.    M68.  Inst.,  Am.  StAtea. 

See  fupra,  $  2. 
As  to  Mosqaito  lodian  title,  see  aupra,  $  150/,  infra,  $  295. 

Aboriginal  inhabitants  in  a  savage  state  have  not  such  a  title  to  the 
land  where  they  dwell  or  roam  as  entitle  them  to  confer  it  upon  persons 
from  another  country. 

Mr.  Fiah,  Seo.  of  State,  to  Mr.  Hackett,  Jane  12,  1873.    MSS.  Dom.  Let. 

The  Indian  inhabitants  of  the  United  States  are  to  be  considered 

merely  as  occupants,  to  be  protected,  indeed,  while  in  peace  in  the  pos- 

ses-sion  of  their  lands,  but  to  be  deemed  incapable  of  transferring 

absolute  title  to  others  independent  of  territorial  sovereignty, 

Johiiwu  r.  Mirlntoab,  8  Wheat,  543. 

The  United  States  received  from  Great  Britain  by  the  treaty  whic 

terminated  the  Revolution  a  ratification  of  prior  title  to  all  the  lands 

within  their  boundaries,  subject  only  to  the  Indian  right  of  occupancy. 

is  is  the  doctrine  aEScrted  by  the  various  European  nations  that  ftO" 
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quired  territory  on  tbia  contiaent  anterior  to  tlie  treaty  witli  Great 
Britain,  and  is  tlie  spirit  of  the  several  compacts  made  with  the  Oher- 
okees. 

2  Op.,  321,  Borrion,  1830. 

Grants  made  by  Congress  iu  lands  reserved  to  the  Indians  by  treaty 
are  subject  to  the  Indian  right  of  occopancy,  and  can  operate  only  after 
the  extinguishment  of  the  Indian  title, 

3  Op.,  56,  Batler,  1836;  3  Op.,  205,  Batler,  1837. 

On  the  abandonment  of  their  lands  by  Imlian  rescrvees,  nnder  the 
Creek  treaty  of  ISIi,  the  title  becomes  immediately  vested  in  the  United 
Stales  by  operation  of  law. 

3  Op.,  230,  Dntler,  1837. 

Iiitlians  have  not  been  conceded  the  national  capacity  to  hold  abso- 
lute tille  to  lauds,  except  in  cases  specially  provided  for  by  treaty,  as 
in  the  case  of  the  Choctaws  atid  others;  wherefore  the  title  of  the 
Brothertowu  Indians  to  the  laud  secured  to  them  by  the  treaties  with 
the  Menomonies  is  not  a  fee  simple,  but  only  such  a  right  of  occupancy 
as  was  previously  possessed  by  the  Menomonies  themselves,  subject  to 

I  the  general  right  of  the  United  States  to  extinguish  it  by  treaty  with 
the  Brothertowu  Indians. 
3  Op.,  322,  Butlor,  1838. 
The  removal  of  the  Creek  reservees  from  their  reserved  lands,  with- 
out an  intention  of  returning,  is  an  abandonment  which  gives  the  right 
of  possession  and  occupancy  to  the  United  (States. 
3  Op.,  380,  Onindy,  1838. 


I 


IL  TREATIES  WITS. 

(1)  Must  bb  duly  boi.emnizkd. 

I  210. 


The  qnestioiis  relating  to  this  topic  are  discussed,  mvtatis  mulandisy 
supra  J  §§  130  #. 

An  Indian  treaty  is  as  much  a  law  of  the  land,  when  duly  solemnized, 
as  is  a  treaty  with  a  foreign  power. 
Turner  v.  Miaa.  Union,  5  McLean,  344. 

Wlien  ratified  in  due  form  it  is  not  competent  for  the  court  to  inquire 
whether  the  tribe  was  properly  represented  by  its  headmen  who  were 

I  the  parties. 
Fellows  p.  Blacksmith,  19  How.,  366. 
Notwithstanding  a  conflicting  State  law,  an  Indian  treaty  operates 
until  rescinded  or  abrogated  by  a  new  treaty,  or  by  Congressional  act, 
or  by  extinguishment  of  the  object  on  which  the  treaty  acted. 
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(2)  T.IBKRAT.T.Y  COXSTBtrKD. 

§2U. 

A  treaty  between  the  United  States  and  the  Cherokee  tribe  of  Tndiana 
concerning  lands  is  the  contract  of  both  parties,  and  its  plain  terms 
cannot  be  controlled  by  the  acts  of  one  of  the  agents  of  the  United 
States. 

Meigs  r.  HoClanff,  9  Cranch,  11. 

A  qnestion  of  disputed  boundary  may  be  settled  by  the  United  States 
and  an  Indian  tribe,  between  whom  a  previous  treaty  had  been  made, 
which  left  the  boundary  in  some  respects  uncertain;  and  private  rights 
are  bound  thereby. 

Lattiiaer  v.  Potcet,  14  Pet.,  4. 

Notwithstanding:  the  treaties  of  1838  and  1842,  between  the  SenecA 
Indians  and  the  United  States,  by  which  they  agreed  to  remove  west 
of  the  Mississippi,  no  one  can  enforce  their  removal  but  the  United 
States. 

Fellows  r.  Blackamith,  19  How.,  366. 

Such  treaties  are  to  be  construed  favorably,  all  other  things  being  ^ 
equal,  to  the  Indian  parties. 
KoDMis  ludiatis,  0  Wall.,  737. 

Like  other  treaties,  they  are  municipally  repealed  by  sabseqaeat] 
legislation. 

Cherokee  Tobacco,  II  Wall.,  616 ;  aff.,  1  Dill.,  204  ;  $mpra,  $  138. 

Where  the  right  of  an  Indian  tribe  to  the  possession  and  nse  of  cer- 
tain lands,  as  long  as  it  may  choose  to  occupy  the  same,  is  assured  by 
treaty,  a  grant  of  them,  absolutely  or  cum  onerey  bj'  Congress,  to  aid  in 
building  a  railroad,  violates  an  express  stipulation ;  and  a  grant  in  gen- 
eral terms  of  "land"  cannot  be  construed  to  embrace  them. 

Leavenworth,  Lawrence  and  Galveston  Kailroad  Co.  v.  U.  8.,  92  U.  8.,  733. 

The  act  of  March  3, 1863  (12  Stat  L.,  772),  to  aid  in  the  construction  of 
certain  railroads  in  Kansas,  embraces  no  part  of  the  lands  reserved  to 
the  Great  and  Little  Osages  by  the  treaty  of  June  2, 1825  (7  Stat.  L.,  240), 
and  the  treaty  concluded  September  29,  1865,  and  proclaimed  January 
21, 1807  (14  Stat.  L.,  687),  neither  makes  nor  recognizes  a  grant  of  such 
lands.  The  effect  of  the  treaty  is  simply  to  provide  that  any  right  of 
the  companies  designated  by  the  State  to  build  the  roads  should  not  be 
barred  or  impaired  by  rea.son  of  the  general  terms  of  the  treaty,  bnt 
not  to  declare  that  such  rights  existed. 
lUd. 

It  is  competent  for  the  United  States,  in  the  exercise  of  the  trea^^ 
making  power,  to  stipulate,  in  a  treaty  with  an  Indian  tribe,  that,  within  | 
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tLe  territory  thereby  ceded,  tbo  laws  of  the  United  States,  thcu  or  tliere- 
after  enacted,  prohibiting  the  introduction  aud  sale  of  spirituous  liquors 
in  the  Indian  country,  shall  bo  in  full  force  and  effect  until  otherwise 
directed  by  Congress  or  the  President  of  the  United  States.  Such  a 
stipulation  operates  proprio  tigore^  aud  is  binding  upon  tbo  courts, 
although  the  ceded  temtory  is  situate  within  uii  organized  county  of  a 
State. 

U.  S.  r.  Forty-three  Galloufl  of  Whisky,  Ac,  93  U.  8.,  188. 

The  Seneca  Iiidiaus  must  be  protected  in  the  enjoyment  of  exclusive 
possession  of  their  lauds  as  defined  and  bounded  iu  the  treaty  of  Canan- 
daigua,  until  they  have  voluntarily  relinquished  it. 

1  Op.,  4C5,  Wirt,  1821 . 

By  the  treaty  with  the  Ottawas,  the  United  States  agreed  with  the 
Ottawas  to  pay  to  a  certain  person  a  certain  sum  of  money.  It  was 
held  that  the  money  must  be  paid,  without  requiring  proof  of  the  justice 
of  the  claim. 

2  Op.,  56-2,  Taney,  1833. 

5y  a  treaty  with  the  Miami  Indians,  the  United  States  agreed  to  grant 
To  each  of  certain  persons  a  section  of  land  out  of  the  territory  cedeil 
by  the  treaty.    It  was  advised  that  no  other  parcels  than  those  defined 
could  be  substituted  for  them. 
2  0p.,563,  Taney,  1833. 

The  Choctaws  have  no  power  to  pronounce  and  execute  sentence  of 
death  upon  the  slave  of  a  white  man  residing  amoug  Iheni,  their  power 
being  limited  by  tieaty  with  the  United  States  to  the  Government  of 
the  Choctaw  Nation  of  red  men  «ind  their  descendants. 
2  Op.,  693,  Bailer,  1834. 
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I,    Mode  op  presentation. 

(1)  Home  claimant  must  make  out  his  case  to  tbo  Department  by  affidavit 
or  otber  proof,  ^  213. 

(2)  Foreign  claimaut  must  appear  tUroagli  diplomatic  agency,  $  S14. 
II.    Who  mat  claim. 

(1)  tTnitedStatea  cittzensliip  mnBt  be  shown  to  austain  claim,  and  each 
citizenship  most  Lavo  existed  wlien  the  claim  accrued,  ^  215. 

(2)  A  citizen  vrho  has  volantarily  espatriatcrl  himself  cannot  claim  the 
ioterpoaition  of  llie  Department,  $  216. 

(3)  Corporations,  $  a  17. 
III.    Pbacticic  as  to  proof  and  process. 

(1)  Department  cannot  examine  witnesses  under  outh,  $  218. 

(2)  Ko  peremptory  demand  to  be  made  unless  under  instrnctions 

tbo  Department,  $  219. 

(3)  Department  has  control  of  case  and  may  arhttrate,  compromise,  or 

withdraw,  J  220. 

(4)  Arbitration  proper  when  GoTernments  disagree ;  limits  of  arbitratJoo, 

^221. 

(5)  Government  may  resort  to  extreme  measures  to  enforce  payment,  ^  22S. 
lY.    Claims  based  on  war. 

(1)  A  sovereign  is  not  ordinarily  responsible  to  alien  residents  for  injorica 

(hey  receive  on  his  territory  from  belligerent  nctiou,  or  from  In- 
sargonts  whom  he  could  not  control  or  wbom  the  claimant  Govern* 
nicnt  had  recognized  as  belligerent,  ^  223. 

(2)  Nor  for  acts  of  legitimate  warfare  waged  by  bim  on  his  enemy's  soil, 

J  224. 

(3)  Greytown  boiubardineatj  $  224a. 
(1)  But  belligerent  is  liable  for  injuries  inflicted  in  Tiolation  of  roloe  of 

civilized  warfare,  $  225. 

V.      ClJ^IMS  based  ox  mob  INJUltlBfl. 

A  Gk)vernmeut  is  liable  internationally  for  such  injuries  when  it  conid 
have  prevented  them;   but  when  there  is  a  remedy  given  In  the_ 
Juiiicial  tribtiuals,  this  must  bopursaed,  ^  22G. 

VI.      CLA1318   based  on  SPOUATION. 

(1)  Foreign  neutrals  Hable  for  breach  of  neutrality,  9  227. 

(2)  Foreign  belligerents  liable  for  abase  of  belligerency,  $  228. 

(3)  Uow  far  public  ships  are  liable  for  torts,  $  2S9. 
VII.    Claims  based  on  denial  on  undue  discrimination  of  jdstick. 

(1)  Such  claims  ground  for  interposition,  $  2:^0. 

(2)  But  not  mere  national  pvcaliarities  in  administering  Jostice,  nol ' 

latiug  interuational  obligations,  f  230a. 
VIIT.    Contractu-vl  claims. 

(1)  Not  ordiuHrily  pressed,  j»  231. 

(2)  Exception  where  diplomacy  is  tLe  only  mode  of  redreas,  $  832* 

(3)  Tender  of  good  ofBccs,  $  233. 
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IX. 


X. 
XI. 

XII. 


XIII. 
XIV. 

XV. 

XVI. 
XVII. 


ClJUAia  I'OK  HEAL  EBTAT£. 

(1)  Title  to  be  sued  for  at  sitM,  $  204. 

(2)  Otherwise  m  to  trespaaaes  and  evlctiou,  $  235. 
Cl&ims  based  on  meqliqknce,  §  235a. 

LlABIIITT  POK  PRIOR  GOVKBKMBNT. 

GovernmeQtvMable  for  their  predeoessors*  spoliations,  $  23G. 
Defenses. 

(1)  Part  payment,  $  237. 

(2)  Lispenderu,  election  of  auotber  tribunal,  re»  adjudicataf  $  238. 

(3)  Liaiitatioa,  J  239. 

(4)  Intermediate  war  or  settlement,  $  240. 

(5)  Non-exhaustion  of  local  jadicial  remedies,  $  241, 

(6)  But  this  does  not  apply  when  there  ia  no  local  judiciary,  or  where  the 

jadicial  action  ia  in  violation  of  international  law,  or  where  the  teat 
is  waived,  or  where  there  is  nodiie  discrimination,  $  242. 

(7)  Cnlpability  of  claimant,  J  243. 

(8)  No  national  discritni nation  as  to  claimant,  $  244. 
Practice  as  to  payment,  ^  24.^, 

Interest. 

Not  generally  allowable,  $  246. 
Damages. 

He  mote,  not  allowable,  $  247. 
Home  GovERXMiiNT's  liability  for  abandoning  claim,  §  248. 

FOBEION  SOVEREIGNS  MAT  SUE  IN  FEDERAL  COURTS,  $  249. 


I.  MODE  OF  PBESENTATIOX, 

(1)  Home  claimant  must  >iake  out  ms  case  to  the  Department  by  affidavit 

OR  other  proof. 

§213. 

'<  This  Department  caunot  prefer  any  claim  against  a  foreign  Gov- 
ernment unless  all  tbo  facts  and  docnmetits  necessary  to  establish  at 
lesist  Q,  prima  facie  case  of  its  yalidity  are  previously  submitted  for  con- 
sideration." 

Mr.  Buchanan,  Sec.  of  State,  to  Mr.  Eliot,  May  20, 1847.    MSS.  Dora.  Let. 

As  a  basis  of  diplomatic  intervention  in  claims  on  foreign  Govern- 
ments for  redress  or  indemnity,  it  is  necessary  that  there  should  be  a 
petition  to  the  Secretary  of  State,  accompanied  by  a  sworn  statement  in 
detail  of  the  injury  sustained,  together  with  sach  other  proof  as  can  be 
secured  sustaining  the  allegations  of  the  petitions. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Grain,  Fob.  24,  1854.    MS.9.  Dom.  Lot. 

Unless  irreparable  or  serious  injury  would  follow  from  the  delay,  a 
minister  of  the  United  States  is  not  at  liberty  to  present  to  the  Gov- 
ernment to  which  be  is  commissioned  a  claim  by  a  citizen  of  the  United 
States  without  the  prior  approval  of  his  own  Government. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Bowlin,  Jan.  12, 1856.    MSS.  Inat.,  Colombia. 

"  It  is  not  the  province  of  the  Department  to  designate  the  nature  of 
the  evidence  on  which  claimants  should  substantiate  their  claim  ;  it  is 
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to  be  presumed,  of  course,  that  the  same  care  will  be  taken  to  obi 

the  most  positive  proof  of  wliicb  tlie  case  is  susceptible  as  if  the  claii 
were  to  be  subjected  to  the  scrutiny  of  a  court  of  justice." 

Mr.  Marcy^  Sec.  of  State,  to  Mr.  Sanford,  Mar.  22,  1^5(3.    M3S.  DO01.  heL 

The  Departmeut  will  not  apply  to  a  foreigu  Goverurneut  to  pay  1 
citizen  of  the  Uoitcd  States  damages  for  his  unlawful  arrest  by  sad 
Government  when  there  was  a  prima  facie  case  sustaining  such  arrest. 

Mr.  Hale,  Acting  See.  of  State,  to  Mr.  W.  J.  Hale,  July  13, 1872.    MSS.  B 
Let.  Mr.  Fisli  to  Mr.  Lazarua,  Apr.  9,  1873;  ihid. 


I 


"A  substautiul  observance  of  the  following  rules  by  the  claimai 
will  facilitate  the  examination  of  the  merits  of  the  claim  by  tbeDepa 
ment,  and  may  tend  to  promote  its  early  adjustraeut. 

**  Ist  The  memorial  or  petition  should  embody  a  concise  and  plain 
statement  of  the  case,  being  particular  iu  regard  to  dates  of  occurren 
and  in  regard  to  the  official  station,  if  any,  of  thesubje^Jts  or  officers 
the  foreign  Government  who  may  have  been  engaged  in  the  acts  co 
plained  of.  The  petition  should  be  attested  by  the  oath  of  the  clai 
ant  or  the  person  representing  the  claimant. 

**  2d.  The  memorial  should  be  supported  by  such  proofs  as  the  claim- 
ant may  be  able  to  furnish.    If  these  consist  of  documents  the  originiiiH 
should  be  sent,  and  if  any  are  in  a  foreign  language,  translations  shouM^ 
accompany  them  ;  and  if  depositions  of  witnesses  they  must  be  under 
oath,  otherwise  they  will  not  bo  considered. 

'*3d.  The  amount  of  the  claim  should  be  distinctly  set  forth,  and  if 
it  consists  of  several  distinct  items,  or  grows  out  of  several  distinct 
transactions,  the  amount  of  each  item  and  the  dates  of  the  various 
occurrences  should  be  given." 

Mr.  Evartfl,  Sec.  of  State,  to  Mr.  Ketchani,  Feb.  23,  1681.    MSS.  Dom.  Let. 

"  It  is  a  well  settled  rule  in  this  Department  that  no  claim  against  a 
foreign  sovereign  will  be  entertained  unless  sustained  by  affidavits,  oiaH 
by  written  admissions  by  the  sovereign  on  whom  the  claim  was  made.^' 
It  is  a  rule  in  the  Department  equally  well  settled  that  a  citizen  of  the 
United  States  cannot  claim  its  interposition  to  enforce  a  contract  with  a^l 
foreign  sovereign,  unless,  on  his  applying  to  that  sovereign  for  redresa," 
there  was  either  a  gross  denial  of  justice  or  an  unfair  discrimination 
against  the  claimant  on  the  ground  of  his  nationality." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cax,  J.m,  9,  ISm.    MSS.  Inst.,  Turkey. 

"  You  are  right  in  asserting  that  this  Department  requires,  as  a  cou 
dition  precedent  for  the  presentation  of  a  claim  to  a  foreigu  Govex 
Dient  simply  a  prima  facie  case  such  as  would  authorize  a  chancellor  to" 
issue  €j; parte  process,  and  that  the  case  is  not  exhaustively  examined 
on  the  merits  until  these  merits  are  contested  by  the  Government  to 
whom  the  claim  is  presented.    Tou  are  right,  also,  in  assuming  that 
unless  the  claimant-s  papers  present  such  a  prima  facie  cn«e,  the  l>o-_ 
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partment  will  decline  to  present  the  claim.  Ordinarily,  it  sliould  be 
observed,  it  is  a  prereqoisite  to  the  presentation  of  such  a  claim  by  the 
Department,  that  it  Bhoukl  be  verified  by  affidavit  or  adequate  docu- 
mentary proof,  but  this  condition  is  not  insisted  on  when,  on  the  facta 
set  forth  oii  the  claimant'a  petition,  it  appears  that,  no  matter  how 
completely  these  fiicts  are  verified,  he  has  not  a  prima  facie  case,'' 

hMr.  Bayard,  Sec.  of  State,  to  Mr.  Denby,  Feb.  5, 1886.    M88.  last.,  China.    See 
App.,  vol.  iii,  $  213. 
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Circular  in  this  relation  hy  Department  of  Stats. 


CitizenBof  the  United  States  having  claimsagainBtforeii^nOovemmentaj  not  founded 
on  contract,  in  the  proecctition  of  which  they  may  desire  the  OMietarico  of  the  De- 
partment of  Stat«,  shoiild  forward  to  the  Department  statements  of  the  same,  -ander 
oath,  accompanied  by  the  proper  proof. 

The  following  roles,  which  are  Hubstantiolly  those  which  have  lieen  adopted  by 
oommiasions  aatborizod  under  conventions  between  the  United  States  and  foreign 
Governments  for  the  ailjustmont  of  claims,  are  published  for  the  information  of  citizens 
of  the  United  States  having  claims  against  foreign  Governments,  of  the  character  in- 
dicated ill  the  above  notification  ;  and  they  are  advised  to  conform  as  nearly  as  pos- 
sible to  these  rules  in  preparing  and  forwarding  their  papers  to  the  Department  of 
State. 

Each  claimant  shoald  file  a  memorial,  properly  dated,  setting  forth  minutely  and 
particularly  the  facts  and  ctronmstaaoes  from  which  the  right  to  prefer  snch  claim  is 
derive<l  by  the  claimant  This  memorial  should  he  verifieil  by  his  or  her  oath  or 
afilrmation. 

The  memorial  and  all  the  accompanying  papers  should  be  w^ritten  upon  foolscap 
paper,  with  a  margin  of  at  least  one  inch  in  width  on  each  side  of  the  page,  as  in  this 
eircnlar,  so  as  to  admit  of  their  being  bound  in  volumes  for  preservation  and  conven- 
ient reference  ;  aod  the  pages  should  sncoeed  each  other  like  those  of  a  book,  and  be 
rcmlable  without  inverting  them. 

When  any  of  the  papers  mentioned  in  n/Ie  11  are  known  to  have  been  already  fur- 
nished to  the  Department  by  other  claimants,  ii  will  be  unnecessary  to  repeat  them  in  a 
snbseqnent  memorial.  A  particular  description,  with  a  reference  to  the  date  nndcr* 
which  they  were  previously  transmitted,  is  sufflcieat. 

Nor  is  it  necessary,  when  it  is  alleged  that  several  vessels  have  been  captured  by 
the  same  cruiser,  to  repeat  in  each  memorial  the  oiromnstances  in  respect  to  theequip- 
meut,  arming,  manning,  flag,  Ac,  of  such  cruiser,  which  are  relied  upon  as  the  evi- 
dence of  the  responsibility  of  a  foreign  Government  for  its  alleged  tortious  acts.  A 
simple  reference  to  and  adoption  of  one  memovial  in  which  such  facta  have  been  fully 
Btate<l,  will  sufflce. 

It  is  proper  that  the  interposition  of  this  Government  with  the  foreign  Government 
against  which  the  claim  is  presented  shoald  be  requested  in  express  terms,  to  avoid 
a  poasiblo  objection  to  the  Jurisdiction  of  a  future  commission  on  the  ground  of  the 
generality  of  the  claim. 

Claims  of  citizens  against  the  Government  of  the  United  States  are  not  generally 
nnder  the  cognizance  of  this  Department.  They  are  nsnally  subjects  for  the  consid- 
eration of  some  other  Department,  or  of  the  Court  of  Claims,  or  for  au  appeal  to  Con- 
gress, 

HhUb. — In  every  memorial  should  be  set  forth — 

I.  The  amount  of  the  claim ;  the  time  when  and  place  where  it  arose ;  the  kind  or 
kinds  and  amount  of  property  lost  or  iujurod;  the  facts  and  circoinstanoes  attending 
the  loss  or  injury  out  of  which  the  claim  arises;  the  principlea  and  causes  which  lie 
at  the  foundation  of  the  claim. 
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2.  For  and  in  behalf  of  wbom  the  claim  ia  preferred,  ^ving  christian  and  aomaiae 
of  each  in  fall. 

3.  Whether  the  olaimaat  is  Dow  a  citizen  of  the  United  States,  and,  if  so,  whether  he 
is  a  native  or  nataralizcd  citizen,  and  where  is  now  his  doouicil ;  and  if  he  claims  In 
hia  own  right,  then  whether  he  was  a  citizen  when  the  claim  had  its  origin,  and  where 
was  then  hio  domicll ;  and  if  he  claims  in  the  right  of  another,  then  whether  aneb 
other  was  a  citizen  when  the  claim  had  its  origin,  and  where  was  then  and  wberab 
now  hia  domicil ;  and  if,  in  either  case,  the  donucil  of  the  claimant,  at  the  time  the 
claim  had  itsorigu,  was  in  any  foreign  coantry,  then  whether  snch  claimant  was  then 
a  saliject  of  the  Government  of  each  country,  or  had  taken  any  oath  of  allegianeo 
thereto. 

4.  Whether  the  entire  anionnt  of  the  claim  does  now,  and  did  at  the  time  wbeo  it 
had  its  origin,  belong  solely  and  absolotely  to  the  claimant,-*andif  any  other penoo  is 
or  has  been  interested  therein,  or  in  any  part  thereof,  then  who  is  snch  other  person, 
and  what  is  or  was  the  nature  and  extent  of  his  interest ;  and  how,  when,  and  by 
what  means  and  for  what  considerations  the  transfer  of  rights  or  intereate,  if  any  sneh 
was  made,  took  place  between  the  parties. 

5.  Whether  the  claimant,  or  any  other  who  may  at  any  time  have  been  entitled  ta 
the  amonnt  claimed,  or  any  part  thereof,  has  ever  received  any,  and  if  any,  what  sum 
of  money,  or  other  eqnivsdont  or  indemnilicution,  for  the  whole  or  any  part  of  the  Iom 
or  injury  npon  whiob  the  claim  is  founded;  and  if  so,  when  and  &om  whom  the  same 
was  received. 

€.  All  testimony  should  be  in  writing,  and  npon  oath  or  affirmation,  duly  adminis- 
tered, according  to  the  laws  of  the  place  where  the  same  ia  taken,  by  a  magistrate  or 
other  person  competent  by  snch  laws  to  take  depositions,  having  no  interest  in  tbs 
claim  to  which  tba.  testimony  relates,  and  not  being  the  agent  or  attorney  of  any  per- 
son having  snch  interest,  and  it  maat  be  certified  by  him  that  snch  is  the  case.  The 
credibility  of  the  aflaanfc  or  deponent,  if  known  tosoeh  magistrate,  or  other  persoaj 
anthorized  to  take  snch  testimony,  shonld  be  certified  by  him;  and  if  not  knowa 
sboald  be  certified  on  the  same  paper  upon  oath  by  some  other  person  known  to  sue 
magistrate,  having  no  interest  in  sneb  claim,  and  not  l)eing  the  agent  or  attorney  i 
any  person  having  sach  interest,  whose  credibility  mast  be  ^^ertified  by  snch  magi^l 
trate.  The  deposition  should  be  redaced  to  writing  by  the  person  taking  the  saute,' 
or  by  some  person  in  his  presence  having  no  interest,  and  not  being  the  agent  or  at- 
torney of  any  person  having  an  interest,  in  the  claim,  and  sbonld  be  carefully  read  to  ^ 
the  deponent  by  the  magistrate  before  being  signed  by  him,  and  this  should  be  < 
tifted. 

7.  Depositions  taken  in  any  city,  port,  or  place  without  the  limits  of  the  Unit 
States,  may  be  taken  before  any  consul  or  other  pnblic  civil  officer  of  the  Unite 
States  resident  in  such  city,  port,  or  place,  having  no  interest,  and  not  being 
or  attorney  of  any  person  having  an  interest,  in  the  claim  to  which  the  testimony  so 
taken  relates.  In  all  other  cases,  whether  in  the  United  States  or  in  any  foi^ign 
place,  the  right  of  the  person  taking  the  same  to  administer  oallis  by  the  lawsof  tfa 
place  most  bo  veriOed. 

8.  Every  affiant  or  deponent  sbonld  state  iu  bis  deposition  his  age,  place  of  birtl 
rcHidence,  and  occupation,  and  where  was  bis  residence  and  what  waa  hia  occnpatie 
at  the  time  the  events  tock  place  in  regard  to  which  be  deposes,  and  must  also  slaU 
if  he  have  any,  and  if  any,  what  interest,  in  the  claim  to  support  which  his  teetin 
ia  taken,  and  if  he  have  any  contingent  interest  in  the  some,  to  what  extent,  and  uf 
the  happening  of  what  event,  he  will  bo  entitled  to  receive  any  part  of  the  sou  whio 
may  be  awarded.    lie  should  also  state  whether  he  be  the  agent  or  attorney  of  ll 
claimant,  or  of  any  person  having  an  interest  in  the  claim. 

0.  Original  papers  exhibited  in  proof  should  be  verified  as  originals  by  the  OAiltf 
a  witness,  whoso  credibility  mo-st  be  certified  as  required  in  the  sixth  of  tboao  mlcal* 
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but  when  the  fact  is  within  the  exclusive  knowledge  of  the  claimant,  it  maybe  veri- 
fied by  Mb  own  oath  or  affirmation.  Papers  in  the  handwritlag  of  any  one  who  is  de- 
ceased, or  whoM3  residence  is  unknown  to  the  claimant,  may  be  veriOed  by  proof  of 
handwriting,  and  of  the  death  of  the  party,  or  his  removal  to  places  nnknowu. 

10.  All  testimony  taken  in  any  foreign  language  and  all  papers  and  riocuments  in 
any  furiMgn  language,  which  may  be  exhibited  in  proof  should  be  accompanied  by  a 
IranKlatiau  of  the  same  into  the  English  language. 

11.  When  the  claim  arises  from  the  seizure  or  loss  of  any  ship  or  vessel  or  the  cargo 
of  any  ship  or  vesselj  a  certified  copy  of  the  eurolliuout  or  registry  of  such  ship  or 
vessel  should  be  prodaced  together  with  the  original  clearance  manifests,  and  all  other 
papers  and  docnmenta  required  by  the  laws  of  the  United  States  which  she  possessed 
on  her  last  voyage  froai  the  United  States,  when  the  same  nre  in  the  poesossion  of  the 
claimant  or  can  bo  obtafned  by  him,  and  when  not,  certitied  copies  of  the  same  should 
be  produced^  together  with  his  oath  or  afiBrmation  that  the  originals  are  not  In  his 
possession  and  cannot  be  obtained  by  him. 

13.  In  atl  cases  where  property  of  any  description  for  the  seizure  or  loss  of  which  a 
claim  has  been  presented,  was  insured  at  the  time  of  such  seizure  or  loss,  the  original 
policy  of  insurance,  or  a  certified  copy  thereof,  should  be  produced. 

13.  If  the  claimant  be  a  naturalized  citizen  of  the  United  States  a  copy  of  the  record 
of  his  naturalization  duly  certified  should  be  produceil. 

14.  Documentary  proof  should  he  authenticated  by  proper  certitioates  or  by  the 
oath  of  a  witness. 

15.  If  the  claimant  shall  have  employed  counsel  the  name  of  such  counsel  should, 
with  his  address,  be  signed  to  the  memorial  and  entered  upon  the  record,  so  that  all 
neoesaary  notices  may  be  addressed  to  such  connsol  or  agent  renpeotisg  the  case. 

See  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Buck,  Oct.  27,  1885.    MSS.  Inst.,  For. 
Rel.,  1885. 


A  report  from  Mr.  Fish,  Secretary  of  Stat«,  of  December  12, 1874, 
giving  returns  from  a  series  of  foreign  ministers  on  the  subject  of  cLiims 
against  Governments,  ia  in  House  Rep.  No.  134,  43(1  €on;r.,  2(1  sess. 
In  the  same  report  is  given  an  argument  on  behalf  of  tlie  bit!  for  refer- 
ence of  international  claims  by  the  Secretary  of  State  to  the  Conrt  of 
Claims. 


k 


i-i)  Foreign  claimant  must  appear  THRonaa  diplomatic  aoekct. 

§214. 


A  claim  by  a  French  citizen  against  the  UDited  States,  when  presented 
to  the  Department  of  State^  must  come  through  the  diplomatic  repre- 
sentation of  France. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Foutcnhime,  Sept.  23, 1868.    MSS.  Dom.  Let. 

"  The  practice  of  this  Government  is  only  to  consider  the  claims  of  for- 
eign subjects  when  they  are  presented  by  the  diplomatic  representativo 
of  the  coantry  to  which  they  belong,^ 

Mr,  Fish.  Sec.  of  State,  to  Messrs,  Coudorfc  Broa.,  Apr.  21,  1869 ;  ibid. 

A  claim  "oti  behalf  of  foreign  subjects  of  a  foreign  Government  against 

£3d  States  is,  under  the  established  rule  of  this  Government,  not 
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entitled  to  receive  consideration  onlcss  a  demand  is  made  by  the  Got- 
ernment  of  the  country  of  which  the  claimant  is  a  subject  or  a  citizen," 

Mr.  Frelinghayscin,  Sec.  of  State,  to  Mr.  Sypher,  Apr.  3,  1883.     MS8.  Dom. 
Lot.  J 

"  International  law  requires  complaints  on  behalf  of  foreigners  to  come 

through  their  own  Government." 

Mr.  FrelitigliayBeQ,  Soo.  of  Stat«,  to  Mr.  Hildrup,  July  2,  1884.    MSS.  Donu 
Let.  J 

A  citizen  of  one  nation,  wronged  by  the  conduct  of  another  Dation' 
must  seek  redress  through  his  own  Governmont.    HisGovernment  must 
assume  the  responsibility  of  presenting  his  claim,  or  it  need  not 
considered. 

U.  S.  V.  Diekelman,  92  U.  S.,  &20* 

That  diplomatic  agents  are  not  to  be  called  on  i-o  take  cbargo  of  private  claimft, 
Bee  9upra,  ^  99. 


1 


II.   WHO  MAY  CLAIM. 
(1)  Ukited  States  ciTizKNsnip  mcst  bb  shown  to  sustain  claim,  ahh  st7ca  I 

ZKNSHIP  MUST  HA^'E  EXISTED  WHEN  THE  CLAIM  ACCRUED. 
5  215. 

As  to  proof  of  oitizensliip,  see  $$  IS^Jf* 

Aato  abandonment  of  citizenship,  tupra,  f^  178,  190. 

As  to  German  treaty,  see  supra,  J$  149,  173  Jf. 

An  injury  done  to  a  claimant  before  he  became  a  citizen  of  the  Unit 
States  cannot  be  the  subject  of  diplomatic  intervention  by  the  Depart- 
ment. 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Ujliezi,  Aug.  26,  1856.    MSS.  Dom.  Let. 

"The  right  to  the  protection  of  this  Government  may  be  acquired  bj 

birth^  by  nat  nralization,  or  in  some  cases  and  for  some  purposes  by  domi*' 
cil  in  the  United  States.  No  other  mode  occurs  to  me,  nor  do  I  now 
perceive  the  authority  of  an  officer  of  this  Government,  except  in  virtu«^^ 
of  a  treaty,  or  other  positive  legislation  to  bring  anew  subject  within  th^fl 
sphere  of  its  obligations.  Least  of  all  can  I  discern  any  faculty  in  a 
private  citijien  to  spread  the  protection  of  his  Government  over  a  third 
person  by  adopting  him  as  partner  in  a  commercial  establishment  in 
foreign  partes." 

Mr.  Fish,  See.  of  Stale,  to  Mr.  Do  Long,  Sept.  19,  1871.     MSS.  Inst.,  Japan. 


"It  would  be  a  monstrous  doctrine  which  this  Government  would  n 
tolerate  for  a  moment,  that  a  citizen  of  the  United  States,  who  might 
deem  himself  injured  by  the  authorities  of  the  United  States  or  of  any 
State,  could,  by  transferring  his  allegiance  to  another  i>ower,  confei 
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upon  these  powers  the  right  to  inquire  into  the  legality  of  the  proceed- 

iuga  by  which  b©  may  have  been  injured  while  a  citizen." 

Mr.  Fiab,  Soc.  of  State,  to  Mr.  Backillor,  Apr.  8,  1874.    MSS.  Dom.  Let.    See 
fiirthGr  mliugs  to  this  effect,  infra,  ^  231. 

Claims  luatariiig  before  citizenship  are  not  subjects  of  interposition, 

Mr.  Fish,  St>c,  of  State,  to  Mr.  Sayler,  May  12,  1876.    MSS.  Dora.  Let. 

"  An  assignment  of  a  claim  by  a  foreigner,  or  another  Qovernment, 
to  a  citizen  of  the  United  States,  even  if  such  claim  bo  founded  in  lort, 
is  not  conceived  to  impose  on  this  Government  any  obligation  to  inter- 
fere in  behalf  of  such  citizen,  in  respect  of  the  Government  against 
which  the  complaint  is  made.  This  rule,  however,  is  especially  appli- 
cable in  matters  of  contract  between  a  foreigner  and  another  Govern- 
ment, or  where  a  citizen  of  the  United  States  becomes  the  assignee  of 
the  contract." 

Mr.  Evurts,  Soc,  of  State,  to  Mr.  HodgBkin,  Oct.  35,  1877.    MSS.  Dom.  Let, 
See  same  to  same,  Doc.  iJ7, 1877;  ibid. 

Under  the  agreement  of  1870-'71  between  the  United  States  and 
Spain,  "  the  Spanish  Government  may  traverse  the  allegation  of  Amer- 
ican citizenship,  and  thereupon  competent  and  sufficient  proof  thereof 
will  be  required."  This  agreement,  which  is  to  be  conectcd  from  an 
exchange  of  notes,  and  "  was  not  a  treaty  or  convention  subjected  to 
the  ratification  of  the  Senate  and  the  approval  of  the  President,  but  an 
agreement  between  the  secretary  of  foreign  atl'iiirs  of  Spain,  and  the 
Secretary  of  State  of  the  United  States,"  which  merely  permits  Spain  to 
traverse  the  fact  of  naturalization,  and  does  not  permit  her  to  go  behind 
the  certificate  of  naturalization  and  disprove  the  fact  of  the  five  years' 
residence. 


I 


Mr.  Bluioe,  Seo,  of  State,  to  Mr.  Hamliu,  Doc.  6.  1881.    MSS.  lust.,  Spain. 

Mr.  FrelinghayseD,  See.  of  State,  to  Mr.  Foster,  Mar.  85,  1884 ;  ibid. 
As  to  impeaching  oaturalization,  see  $upra,  ^  174a. 


See 


"The  position  that  the  claimant  is  not  entitled  to  redress,  because, 
though  the  confiscation  and  appropriation  of  the  proceeds  of  the  estate 
took  place  after  he  became  a  cit  izen  of  the  United  States,  the  embargo  was 
laid  before  that  citizenship  was  perfected,  cannot  be  maintained.  Both 
by  the  lioman  and  the  English  common  law,  it  is  an  established  prin- 
ciple (as  is  more  fully  illustrated  in  the  report  of  the  solicitor,  of  which 
1  inclose  a  copy)  that  where  an  injurious  procedure  is  put  in  motion  in 
such  a  way  as  to  have  a  continuous  effect,  liability  for  the  effect  is  not 
barred  by  the  circumstance  that  when  the  procedure  was  started,  no 
Hability  could  be  maintained.  And  in  this  case,  while  the  original  em- 
bargo was  laid  before  the  claimant's  citizenship  was  perfected,  it  is 
otherwise  with  the  confiscation  and  subsequent  enormous  appropria- 
tion of  the  revenues  of  the  estates.    These  were  subsequent  to  the  per- 
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foctiOQ  of  Mr.  Morals  citizeQabip,  and  aside  from  the  point  above  given 
tlio  Spanish  Government  is  liable  for  them,  as  for  distinct  acts  of  in- 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Curry,  Jan.  22,  1886.    MSS.  Inst,  Spain. 


<<  In  the  first  place,  the  claim  is  for  remuneration  for  losses  incurred 
in  au  investment  purely  speculative,  in  imrchasing  what  remained  of 
11)0  wreck  of  a  British  vessel.  The  puitba.se  by  the  petitioner  was  on 
June  14,  1S85,  he  no  doubt  supposing  at  the  time  that  the  vessel  was  in 
a  condition  which  made  the  purchase  on  hi«  part  an  operation  likely  to 
turn  out  very  advantageously  to  him.  It  appeared,  however,  that  the 
day  before  the  purchase  the  vessel  had  been  gutted  by  Chinese  maraud- 
ers, who,  it  is  alleged,  bad  access  to  the  vessel  through  the  neglect  of  the 
Chinese  Oovernment.  Now,  supposing  that  such  neglect  imposed  ou 
the  Chinese  Government  a  liability  to  make  good  to  the  owners  of  the 
vessel  the  losses  thereby  sustained  by  them,  which,  however,  we  have  no 
reason  ou  the  facts  to  assume,  yet  we  must  recollect  that  the  petitioner 
bought  the  vessel  as  she  was  at  the  time  of  purchase  and  can  only 
claim  for  damages  subsequently  accruing, 

♦*Ia  the  second  place,  even  assuming  that  the  owners  had  a  claim 
against  the  Chinese  Government,  and  that  this  claim  passed  to  the  pe- 
titioner, yet  it  is  a  settled  rule  in  this  Department  that  a  claim  which 
the  Department  cannot  take  cognizance  of  in  its  inception  because  of 
the  alienage  of  the  creditor,  is  not  brought  within  the  cognizance  of  the 
Department  by  its  assignment  to  a  citizen  of  the  United  States." 
Mr.  Bajiird,  Sec.  of  State,  to  Mr.  Deoby,  Feb,  G,  1886.   MSS.  Inst.,  China. 

**  Subsequent  naturalization  does  not  alter  the  international  status  of 
a  claim  which  accrued  before  naturalization." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Ooliling,  Apr  30,  18-^.    MSS.  Dom.  Lot. 
On  the  Bu1)jt^ct  of  the  impeacbability  of  ccrtificateA  of  naturalizatinn,  see  tvpra, 

i  174a. 
An  to  couditloQ  of  timldcrilation,  soe  $upra,  $  172a. 


I 

I 


I 


r 
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(2)  A  CITIZEN  WHO  HAS  VOUTNTAKILV  EXPATRIATED  DIMSKLF  CANNOT  CLAIM  ' 
I.VTERPOBinON  OF  THE   DePAKTMBNT, 

§  210, 

The  mlliijfB  on  this  topic  arc  collected  $upra,  $  190.    See  also  tuprHj  ^  176. 

"  Lord  Castlereagh  distinctly  said  that  the  grounds  on  which  these 
two  sabjects  (Arbuthnot  and  Ambrister)  had  been  considered  by  the 
Cabinet  as  having  forfeited  the  i;ght3  of  protection  from  their  Govern* 
ment  were,  I  bat  they  bad  identified  them.selves,  iti  part  at  least,  with 
the  Indian.'^,  by  goiug  amongst  them  with  other  puri>oses  than  tliose  of 
innocent  trade  ;  by  sharing  in  their  sympathies  too  actively*  when  they 
were  on  the  eve  of  hostilities  with  the  Unitetl  Stairs  ;  by  feeding  their  l 
corophiints ;  by  imparting  to  them  counsel ;  by  heightening  their  reflcnt- j 
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meiits,  and  tbus  at  all  events  increasing  tlie  predispositions  which  they 
found  existing  to  the  war,  if  they  did  uot  originally  provoke  it." 

Mr.  RqhIi,  minister  at  London,  to  Mr.  Adams,  Sec.  of  Stato,  Jan.  25,  1810.    MSS. 

Diapatchea,  Gr.  Drit. 
As  to  Arbuthaot  and  Ambri«ter,  see  furtlier,  U  190,243,  348<j. 

(3)  CORPORATIOKS. 
§217. 

"When  a  corporation  has  been  injured  by  a  tort  or  a  breach  of  a 

contract,  or  has  any  right  of  action,  legal  or  equitable,  against  a  party, 
it  seems  clear  that  an  individual  shareholder  cannot  prosecute  that 
caase  of  action  because  the  corporation  fails  or  refuses  to  do  so. 

"  Bedress  must  be  sought  through  the  board  of  directors  of  the  com- 
pany, or  by  vote  of  the  stockholders,  or  by  other  remedies  provided  by 
the  charter,  or  by  the  laws  of  the  company." 

Mr.  Freliaghuysen,  Sec.  of  State,  to  Mr.  Pbelps,  Dec.  0,  1884.     MSS.   Inst., 
Tern. 

But  when  iudtvidual  shareholders,  citizens  of  the  United  States 
abroad,  arc  denied  justice  in  foreign  courts,  this  Government  may  inter- 
vene,    hxfra,  §  230. 

As  to  the  right  of  United  States  stockholders  in  a  foreign  corpora- 
tion to  claim  the  interposition  of  the  United  States  in  favor  of  a  claim 
for  injury  sustained  from  a  foreign  Government,  see  instructions  of  Mr. 
Seward,  Sec.  of  State,  to  Mr.  Burton,  Apr.  27^  18G0.  MSS.  Inst, 
Colombia. 

That  foreigu  corporations  are  presumed  to  bo  aliens,  see  avpra,  §  207, 


HI.  PRACTICE  AS  TO  PROOF  AND  PROCESS. 

( I)  Department  cannot  examikk  witnesses  under  oath. 

§218. 

"  The  Executive  Government  is  not  furnished  with  the  means  of  in- 
stituting and  pursuing  methods  of  investigation  wliich  can  coerce  the 
production  of  evidence  or  compel  the  examination  of  parties  and  wit- 
nesses. The  authority  for  such  an  investigatiou  must  proceed  from 
Congress." 

Mr.  Seward,  Acting  Sec.  of  State,  to  Mr.  Zamacona,  Aug.  20, 1879.  MSS.  Notea, 
Mex. 

It  can,  however,  determine  as  to  the  presentation  of  a  case  to  a  for- 
eign sovereign  on  affidavits  and  other  proof,  and,  when  negotiating  with 
a  foreign  Government  as  to  the  compromise  of  a  claim,  may  examine 
tho  whole  case  presented,  whether  on  affidavits,  documents,  or  oral  ad- 
missions. 

Seo  $upra,  $  213. 

As  to  letters  to  Mr.  Broadhead,  in  reforanoe  to  miflflioD,  in  18d5,  in  reapeot  to 
French  spoliation  doctimonta,  see  Mr.  Bayard,  8fl<s.  of  State,  to  Mr.  Broad- 
bead,  April  9,  1885,  nnd  subseqaeut  dates.  MSS.  Notes,  Special  Miseioos. 
Mr.  Bavard  to  Mr.  Turk,  Nov.  ir>,  18^5:  ibid. 
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Whenever  tlic  law  makes  it  the  duty  of  an  oCBccr  to  examine,  adjust, 
and  settle  claims  against  the  GoTcrnracnt,  autliority  is  impliedly  given 
to  liim  to  require  such  claims  to  bo  supported  by  the  oaths  of  witnesses 
where  the  facts  necessary  to  establish  them  rest  on  testimony. 
14  0|i.,  410,  Williams,  1874. 

The  actof  1871  (16Stat.,L,412;  Rev.Stat  L.,§  184) assumes  the  cxist- 
enee  of  authority  in  the  heads  of  Departments  and  bureaus  to  require 
oaths  in  cases  of  claims  against  *tho  Government,  and  pro%ide8  them 
with  a  very  effic-lent  means  of  enforcing  it. 

J  bill 

The  records  of  an  Executive  Department  need  not  be  produced  in 
evidence  in  court,  but  their  contents  may  bo  shown  by  authenticated 
copies. 

Nock's  case,  2  C.  Cls.,  451. 

For  argument  in  fa%or  of  the  establiabmeot  of  a  "Couit  of  Alien  Claims,"  sc© 
letter  of  Mr.  Fisli,  Soc.  of  State,  lo  Mr.  Lawrence,  of  House  Commitlee  of 
Foreign  Aflalrs,  Feb.  27,  1874.    MSS.  Report  Book. 

(2)    No    PEROnTOaY  DEHA^D    to   be   made   unless    under    IXSTDDCTIOXS   VROJC 

THE  Department, 

§219. 

•'No  diplomatic  agent  of  this  Government  is  authorized,  without 
instructions  to  that  effect,  to  use  any  other  means  than  respectful 
argument  or  persuasion,  orally  or  in  writing,  for  the  purpose  of  iodac> 
ing  a  foreign  Government  to  adjust  claims  of  citizens  of  the  United 
States;  nor  is  ho  authorized  to  use  threatening  language  for  such  a 
purpose  without  express  instructions.  No  such  agent  ought,  without 
similar  instructions,  to  interfere  officially  in  a  case  of  an  alleged  breach 
by  a  foreign  Government  of  a  contract  with  citizens  of  the  United 
States,  and  it  is  apprehended  that  it  would  at  least  be  difficult  to  find 
an  instance  where  such  an  iostrnctiou  has  been  given  by  this  Depart- 
ment. The  reason  for  this  is  obvious.  It  does  not  comport  with  the 
dignity  of  any  Government  to  make  a  demand  upon  another  which 
might  not  ultimately,  on  its  face,  warrant  a  resort  to  force  for  the  pur- 
pose of  compelling  a  compliance  with  it.  Such  a  course  cannot,  under 
this  Government,  be  adopted  without  authority  from  Congress,  and  it 
is  almost  impossible  to  imagine  any  contract  or  any  circumstances 
attending  the  infraction  of  one  l>y  a  foreign  Government  which  wouhl 
induce  Congress  to  confer  such  au  authority  upon  the  President." 

Mr.  Marcy,  See.  of  Slato,  to  Mr.  Clny,  May  21,  IS:>5.    MSS.  lust,  Pern. 

A»  to  limits  of  authority  of  diplomatic  representative,  uco  Mr.  Lluinc,  Sec.  of 

Sttttp,  to  Mr.  Ilurlbut,  Dee.  3,  18dl.    MSS.  Inst.,  Peru;  For.  Rel.,  1831. 
A»  to  discretionary  power  of  the  Goveromuut  as  to  such  claims,  see  infra,  ^  24J9. 
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(3)  DXPARTM£KT    IIAS    CONTROL    OV    CASE,  XSD    MAY  ARBITRATE,   COMrROltlSC,  OR 

WITHDRAW. 

§  220. 

"It  is  t^ssential  to  the  diguity  of  ti  State  that  it  sboukl  cousult  its 
own  coiivenieocc  iti  prefcrriug  complaints  of  this  cbaracter.  Thia  by 
no  means  implies  a  necessity  for  trenching  upon  the  just  prerogatives 
of  the  debtor  Government.  On  the  contrary,,  the  delay  may,  and  often 
does,  spring  principally  from  a  regard  to  the  circumstances  of  the 
debtor  Government  itself." 

Mr.  Cloy  ton,  Sec.  of  State,  to  Mr.  Vsin  Alen,  July  10,  l.^4l.».   MSS.  loot.,  Ecuador. 

**Mr.  Carvallo  appears  to  think  that  the  Governincut  of  the  United 
States,  having  made  this  claim  a  public  qncstion  between  itself  and 
the  GovcrDment  of  Chili,  ought  not  to  be  influenced  by  the  opinions 
and  wishes  of  the  claimants,  as  to  the  course  to  be  pursued  in  settling 
it.  But  while  the  Government  of  the  United  States  no  doubt  ought  to 
reserve,  and  certainly  will  reserve  to  itself  the  right  of  pursuing  such  a 
course  aa  a  wise  regard  to  ihe  public  interests  requires,  yec  having 
originally  taken  up  the  subject  at  the  instance  of  the  claimants,  and  for 
their  benefit,  it  would  be  altogether  inexpedient  to  pursue  it,  without 
the  attempt  at  least  to  obtain  their  consent  beforehand  to  the  measures 
adopted.  A  contrary  course  would  be  imprudent  in  itself,  and  might 
lay  the  foundations  for  an  onerous  demand  upon  Gongress.  The  high 
character  and  unquestioned  probity  of  the  principal  claimant  makes 
this  course,  which  would  always  bo  that  of  prudence,  almost  incumbent 
on  this  Department  upon  the  present  occasion." 

Mr.  Everett,  Sec.  of  StatL>,  to  Mr.  CarvalJo,  Ful>.  23,  li?53.    MSS.  Notes,  Chill. 

*' There  is  an  important  misapprehension  in  Mr.  Carvallo's  note  which 
it  is  necessary  to  correct.  The  undersigned  has  never  said  that  it  waa 
*  indispensable  to  obtain  tho  consent  of  the  claimants  in  order  to  make 
a  convention;'  but  that  it  was  inexpedient  to  take  an  important  step 
without  attempting  at  least  to  obtain  their  consent;  and  this  remark 
was  qualified  by  saying  that  tho  Government  of  the  United  States 
reserved  to  themselves  the  right  of  pursuing  such  a  course  as  was. 
required  by  a  wise  regard  to  tho  public  interests.*' 

Mr.  Everett,  Sec.  of  State,  to  Mr.  CurvaUo,  Mar.  3,  185J.    MS.S.  Note«,  Cbill. 

The  Department  will  not  present  to  a  foreign  Government  claims  for 
damages  which,  though  based  ona  wrong  actually  done,  are  specuhitivo 
and  exorbitant  in  amount. 

Mr.  Marcy,  Sec.  of  State,  to  Mr,  Monro,  Jan.  10,  1850.     MSS.  Dom.  Let. 

"Nations  cannot  afford  to  have  tho  intercourse  which  tho  interests  of 
their  citizens  require  to  bo  kept  open,  subjected  to  the  annoyances  and 
risks  which  would  result  from  the  admission  of  fraud  or  duplicity  into 
Bach  intercourse.    It  has  therefore  become  a  usage,  having  tho  authority 

549 


^  220.] 


CLAIMS. 


of  a  pnnciplo,  in  the  correHpoiideuco  between  enlightened  Governments, 
in  relation  to  the  claims  of  citizens  or  subjects,  that  any  deception 
practiced  by  a  claimant  upon  bis  own  Government  in  regard  to  a  con- 
troversy -w  ith  a  foreign  Goveruraent,  for  the  purpose  of  enhancing  bia 
claim,  or  influencing  the  proceedinga  of  his  Gaverumeutj  forfeits  all  title 
of  the  party  attempting  such  deception  to  the  protection  and  aid  of  his 
Government  in  the  controversy  in  question,  because  an  honorable  Gov- 
f^rnment  cannot  consent  to  complicsUe  itself  in  a  matter  in  which  it  has 
itself  been  made  or  attempted  to  be  made  the  victim  of  a  fraud,  for  the 
benefit  of  the  dishonest  party." 

Mr.  Seward,  Sec.  of  State,  to  Lord  Lyooa,  Muy  30,  ltK52.    MSS.  Notes, Gr.  Brit- 

"  Mr.  Dalla  Costa,  the  Venezuelan  minister,  called  upon  mc  on  the 
27th  ultimo,  and  it  may  be  important  that  you  be  advised  of  the  purport 
of  the  conversation.  •  •  •  He  then  said  that  President  Blanco 
was  very  much  disturbed  by  the  language  of  the  President's  messages 
to  Conofreaa  on  the  subject  of  the  claims  against  Venezuela. 

"  I  expressed  surprise,  as  the  language  of  the  President  had,  in  my 
opinion,  been  very  moderate  considering  the  conduct  of  Venezuela  j  and 
that  unless  a  diflerent  course  was  pursued  by  Venezuela  I  thought  he 
might  expect  niuc?^  more  decided  language,  if  not  anticipated  by  action 
on  the  part  of  the  President  before  the  nex  -Congress  should  adjourn. 
That  tbc  United  States  felt  deeply  aggrieved  by  the  course  of  Venezuela 
in  refusing  compliance  with  the  obligations  of  the  treaty,  and  with  the 
awards  of  the  arbitrators  to  which  the  claims  had  been  solemnly  referred. 
•  •••••• 

"That  if  a  state,  after  having  submitted  a  controversy  regarding 
claims  and  debts  due  to  individuals,  to  arbitration,  whether  by  another 
state  or  by  a  commission,  refuses  to  pay  the  award,  it  loses  credit  and 
leaves  no  alternative  with  other  powers  than  that  of  refusing  intercourse, 
or  of  an  ultimate  resort  to  war."    •    •    • 

Mr.  Fieb,  S«c.  of  State,  to  Mr.  Rusaell,  Jane  4, 1875.    MSS.  Inat.,  Venez. ;  For. 
R*'I.,  1875.     See  mipra,  $  165o. 

"The  diplomatic  abandonment  of  the  claims  by  their  own  Govern- 
ment, especially  if  accompanied  by  the  characterization  contained  in 
the  proposed  preamble,  could  not  lail  to  prove  a  serious  obstacle  to  the 
success  of  any  efforts  which  the  parties,  whose  claims  have  heretofore 
been  presented,  might  make  to  secure  redress  through  the  judical  tri- 
bunals, a  source  from  which,  under  the  most  favorable  circumstances, 
the  claimants  would  seem  to  have  little  to  hope  for." 

Mr.  Fisli,  Sec.  of  8tatO|  to  Mr.  Logan,  Deo.  20,  187(>.    MSS.  Inat.,  Chill. 

"Much  delay  (consequent  upon  accusations  of  fraud  in  some  of  the 

awards)  has   occurred  in  respect  to  the  distribution  of  tJie  limited 

amounts  i-eceived  from  Venezuela  under  the  treaty  of  April  25, 1860, 

jiplicable  to  the  awards  of  the  joint  commission  created  by  that  treaty. 

Is  long  as  these  matters  are  pending  in  Congre49s  the  l!^sccutivc cannot 
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assume  either  to  pass  upon  tlio  questious  prescated,  or  to  distribute  tho 
fand  received.  It  is  eminently  desirable  tbat  definite  legislative  action 
sliotild  be  takeiif  either  affirming  the  awards  to  be  final,  or  providing 
same  method  for  rc-examiuattoii  of  tho  claims.  Our  relations  with  the 
Kepublics  of  Central  and  South  America,  and  with  tho  Empire  of  Brazil, 
have  continued  without  serious  chaoge,  further  than  the  temporary  iu- 
terruption  of  diplomatic  intercourse  witli  Venezuela  and  with  Nica- 
ragua. Amicable  relations  have  already  been  fully  restored  with  Ven- 
ezuela, and  it  is  not  doubted  that  all  grounds  of  misunderstanding  with 
Nicaragua  will  speedily  be  removed.  From  all  these  countries  there 
are  favorable  indications  of  a  disposition  on  the  part  of  their  Govern- 
ments  and  people  to  reciprocate  oar  efforts  in  the  direction  of  increased 
commercial  intercourse." 

rresiilcut  IlnyeH,  Firnt  Annual  MeMSgo,  1877,    See  tnpra,  J  IGCa. 

The  Government  of  tho  Uuited  States  has  control  over  all  awards 
made  to  citizens  of  the  United  States  througb  the  agency  of  interna- 
tional commissions,  and  may  take  such  action  in  relation  thereto, 
when  they  are  impeachedj  as  may  be  most  consistent  with  national 
honor  and  duty. 

Mr.  Evarta,  Sec.  of  Stale,  to  Mr.  Zamaconn,  Aug.  20,  1879.  MSS.  Notca,  Mcx. 
Seti  Mr.  Evarta  to  Mr.  Navarro,  Ang.  4,  1880 ;  ibid. 

As  to  effect  of  iuternatronal  arbitration,  s^o  infra,  55  221,316. 
As  to  VoneKiiola  claims,  the  following  documents  may  bo  coiiBnlttMl ; 

Ammint  of  money  iu  Department  of  State  on  account  of  awards.  Preeidont 
Grant's  luessago  of  May  19,  1670.    Sonato  Ex.  Doc.  GG,  44tb  Cong.,  lat.  sess. 

Review  of  tbnactinn  of  tbc  commiBsionerBandof  thennapire.  Frandolent  char- 
acter of  tUo  claims  awarded  bj  tlio  commiHsion.  Reviews  tho  actiou  of 
CongreM  with  re«ipccfc  to  tbe  commiseioo,  Eviidouco  takun  before  tho  com- 
mittee, and  correapoudeoce  betwetu  United  States  and  Venezuela.  LUt 
of  awards  and  of  persons  to  wliom  certificates  were  issued.  Honse  Rep. 
787,  44th  Cong,,  lat  eess. 

President  Hayes's  lueasage,  January  10,  1878.  House  Ex.  Doc.  30.  45th  Cong., 
2d  sess. 

Testimony  taken  by  Committee  on  Foreign  ASairs.  House  Mis.  Doc.  30,  45th 
ConR.,  2d  eesa. ;  House  Miss.  Doo,  11,  45th  Cong.,  2d  sess. 

Report  of  Committee  on  Foreign  AJ'uirs.     House  Rep.  702,  45th  Cong.,  2d  sess. 

Majority  report.     House  Rep.  803,  ATiih  Cong.,  2d  sess.    Part  IT,  Minority  report. 

Statement  of  tbo  moneys  recelveil  and  disbursed,  Corresponilence,  Subject  of 
compelling  VeneKucla  to  pay  th«  balance  due  referred  to  Congress.  Preat* 
dent  Hayes'  message  of  March  29,  1680.  Senate  Ex.  Doc.  121,  46th  Cong., 
2d  sess. 

Claim  of  Bcales,  Nobles  &,  Garrison  against  Venezuela.  Papers  In  the  cose, 
including  the  contract,  evidence,  aSldavits,  proofs,  and  decision  of  the 
commission  and  ampire,  transmitted  May  13, 1880.  HouseMia.  Doc.  42, 46th 
Cong.,  2d  sees. 

Report  adverse  to  their  submission  to  a  now  commission,  but  in  favor  of  their 
sabmission  to  the  Court  of  Claims.     Honso  Rep.  327,  40tb  Cong.,  3d  sess. 

Report  of  Committee  on  Foreign  Relatious,  that  the  Court  of  Claims  cannot  be 
elotbed  with  power  to  aiiunl  tbo  action  of  the  Venezuela  Comroissioa,  bull 
that  Secretary  of  State  baa  full  Authority  lo  diMtribnto  said  awards.  Sonato 
Rep.  311,  47th  Cong.,  Ut  sess. 
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Ilio  (luestion  re/erriiig  tsreb  of  Um  ftvaida  to  the  Conrt  of  CUixus;  il  tio  ao- 
( ion  id  Uken  by  the  prMeat  CosgreM  tb«  President  will  rocognUe  the  «b- 
•olate  Talldity  of  all  swards.  PrMident  Axthnr's  meoBage  of  Maj  S6»  1988; 
IlooM  Ex.DoG.S06,  47tb  Cong.,  let  sess. 

Report  vubmitting  a  reaolalion  aatborizing  the  Preaident  to  DcgotUte  for  a  uew 
clalnu  commiaaion  to  meet  at  Washington.    Hooae  £ep>.  tTSO,  47th  Ooog;^ 

UtMiS. 

-  Amount  of  money  received  by  the  Department  of  State  on  accoont  of  awanb^ 
•     and  it«  di«tribation.     President  Arthor'a  message  of  Jnne  30, 1884,    Houao 
Ex.  Doc.  174,  48th  Cong.,  lat  seas. 

Congress  baring  noanimoaaly  requested  the  President  to  reopen  the  claims  treaty 
with  Vejioznela,  a  treaty  to  this  effect  was  signed,  and,  with  some  modifications^ 
ratified  by  the  Senat«  in  1886. 

'*  The  Secretary  of  State,  to  whom  was  referred  the  following  resolation 
of  the  Senate  of  the  27th  of  February,  1880— 

'*Ii€9ohed,  That  the  President  be  roqaest«d,  if  in  his  opinion  not  inconsistent  with 
the  public  service,  to  inform  the  Senate  what  action,  if  any,  has  been  taken  by  bim 
under  anthoritr  of  section  5  of  the  act  approved  Jane  18,  1878,  entitled  'An  act  to 
proride  for  the  distribution  of  the  awards  made  under  the  convention  between  the 
United  States  of  America  and  the  Repnblioof  Mexico,  coocladed  on  the  4th  day  of 
July,  18^,'  and  of  the  grounds  of  sach  action,  and  what  farther  action,  if  any,  the 
honor  of  the  UniUnl  Stattrs  may,  in  his  opinion,  rcqaire  to  be  taken  in  the  promises— 

"  Has  the  honor  to  rei>ort. 

"  The  act  passed  by  Congress  <  to  provide  for  the  distribution  of  the 
awards  mads  under  the  convention  between  the  United  States  of 
America  and  the  Republic  of  Mexico,  concluded  on  the  4tb  day  of  July, 
1868,'  contained  the  following  section  : 

"Skc.  G.  And  whereas  thuGoremmcnt  of  Mexico  has  called  the  attention  of  the  Gov* 
eroment  of  tbo  United  States  to  tbo  claims  hereinafter  named  with  a  view  to  a  rebear- 
iug;  therefore,  be  it  ennctcd  that  the  President  of  the  United  States  be.  and  he  is  hereby, 
roquested  to  investigate  any  charges  of  fraud  presented  by  the  Mexican  (Government 
as  to  tbo  cases  hereinafter  named,  and  if  ho  aball  bo  of  the  opinion  that  the  honor  of 
tbo  United  States,  the  principles  of  poblic  law,orcou8tderHt)0ue  of  Justice  and  equity 
refjuire  that  the  awards  in  the  cases  of  Benjamin  Weil  and  La  Abra  Silver  Mining 
Company,  or  either  of  them,  should  bo  opened  and  the  cases  retried,  tt  shall  be  lawful 
fbr  him  to  withhold  payment  of  said  awards,  or  either  of  them,  until  such  case  or  caaes 
shall  be  retrie«l  and  decided  in  such  manner  as  the  Governments  of  the  United  States 
and  Mexico  may  agree,  or  until  Congress  shall  otherwise  direct;  and,  in  case  of  such 
reto'lal  and  decision,  any  moneys  paid  or  to  be  paid  by  the  Republic  of  Mexico  in  re* 
■pect  of  naid  awards,  lespectively,  shall  be  held  to  abide  the  event,  and  shall  be  dis- 
posed of  accordingly;  and  tbo  Aaid  prcBcnt  awards  iihall  be  set  aside,  modified,  or 
aiBnned,  as  may  be  determined  on  Aiich  retrial :  Provided,  That  nothing  horcin  shall 
be  construed  as  an  expression  of  any  opinion  of  Congress  in  respect  to  the  cbariHtor 
of  said  claims,  or  either  of  them. 

"It  having  been  referred  by  you  to  the  Department  of  State  to  >risu 
tuto  the  investigation  required  by  this  action,  I  gave  the  subject  the 
most  careful  examination.  I  reviewed  the  proceedings  of  the  comraU- 
sion,  including  the  testimony  originally  Bubmitted,  the  arguments  made 
by  the  counsel  both  for  the  Eepublic  of  Mexico  and  the  United  States, 
the  ox)lnion8  of  the  members  of  the  commission,  and  the  final  decision 
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of  tbe  ampiiL*.  1  cousideietl  the  represeutatious  of  the  Mexicuu  Gov- 
ernment, as  set  forth  in  its  diiilomatic  couimnnications  to  this  Depart- 
in  en  t,  and  subjected  to  patient  scrutiny  the  supplemental  evidence  bj' 
which  those  representations  had  been  supported.  In  addition  to  this, 
I  licard  counsel  both  for  the  Mexican  Government  and  the  parties  in- 
terested iu  these  a,\vanls. 

''The  most  iinpiesalvo  couiplaiut  of  llic  Mexican  Government  iu  the 
Ltt  Abra  case  boro  upon  the  award  of  (lamaf^es  as  fraudulently  exag- 
gerated. 

"In  the  Weil  case,  the  Govern uieut  of  Mexico  asserts  that  no  such 
case  had  ever  had  any  real  existence  j  that  there  never  was  any  such 
property  as  is  alleged  to  have  been  seized;  that  the  parties  claimant 
never  owned,  directty  or  as  agents,  any  such  property  ;  that  the  seizure 
of  the  property  is  in  all  its  details  a  pure  fiction,  and  that  the  evidence 
by  which  the  whole  claim  is  established  is  spurious  and  corrupt. 

"  Upon  tbese  complaints,  and  the  examination  given  to  thera  as  above 
set  forth,  ou  tbe  8th  of  August  last  I  reported  to  yon  my  conclusions 
as  to  the  proper  disposition  of  the  matter  by  the  Executive  Government, 
as  follows : 

"  First  I  am  of  opiuion  that,  as  between  tbe  United  States  aud  Mexico,  the  latter 
OovernrueDt  hm  do  riirht  to  couipiain  of  the  condact  of  these  claims  b4>fore  the  tri- 
buDal  of  commisaionera  and  umpire  provided  by  the  convention,  or  of  tbe  judgments 
given  thereupon,  ao  far  as  tbe  integrity  of  tbe  tribnnal  is  concerned,  the  regularity  of 
tbe  proceedings,  the  full  opportunity,  in  time  and  after  notice,  to  meet  the  case  of  the 
respective  chiiniiuitfl,  aud  tbe  free  and  dehberate  choice  exercised  by  Mexico  as  to 
tbe  methods,  the  measure,  and  tbe  meaus  of  (ho  defense  ngainst  the  same. 

*'  I  conclude  therefore,  that  neither  the  principles  of  public  law  nor  considerations  of 
Justice  or  equity  require  or  permit,  ns  between  thoUnited  States  aud  Mexico,  that  the 
awards  hi  these  coses  should  be  opened  and  the  cases  retried  before  a  now  interna- 
tional tribunal,  or  uuder  any  now  convention  or  negotiation  respecting  tbe  same  he- 
tween  the  United  States  and  Mexico, 

"  Second.  I  am,  however,  of  opinion  that  the  matters  brought  to  thy  attentiou  of  this 
Ooverncjent  on  the  part  of  Mexico  do  bring  into  grave  doubt  the  substantial  integrity 
of  the  claim  of  Benjamin  Weil,  and  the  sincerity  of  the  evidence  as  to  tbe  measure 
of  damages  insisted  npou  and  accorded  in  the  case  of  the  La  Abra  Silver  Mining 
Compauy,  and  that  tbe  honor  of  the  United  States  docs  reqnire  that  these  two  cuaes 
should  bo  further  investigated  by  the  United  States  to  ascertain  whether  this  Gov^ 
ernment  Las  been  mode  the  means  of  cnforciug  against  a  Irit-ndly  power  claims  of  our 
citizens  based  upon  or  exaggerated  by  frond. 

•'  If  such  further  investigations  should  remove  the  doubts  which  have  been  fairly 
rajsi>d  upon  the  representations  of  Mexico,  the  honor  of  tbe  United  States  will  have 
been  completely  maintained.  If,  on  the  other  hand,  the  obtimant«  shall  fail  in  remov- 
ing these  doubts,  or  they  sboidd  be  replaced  by  certain  condemnation,  the  honor  of 
the  United  States  will  be  viudicated  by  such  measurt's  as  may  then  be  dictated. 

"Third.  The  Executive  Oovemraent  is  not  furnished  with  the  means  of  instituting 
and  pursuing  methods  of  investigation  which  can  coerce  the  production  of  evidence  or 
compel  the  examination  of  parties  and  wiluesses.  The  authority  for  such  an  investi> 
gation  must  proceed  from  Congress.  I  would  advise,  therefore,  that  tbe  proofs  and 
the  conclusions  you  sball  come  to  thereon,  if  adverse  to  the  immediate  payment  oa 
tbeae  awards  of  the  luatatlments  received  from  Mexico^  be  laid  before  Congress  for  the 
exercise  of  their  plenary  authority  iu  the  matter, 
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'  Fourth.  It  uiay  bo  that,  aatbcniuiti  iiaputation  to  llie  case  of  lb«  LuAbra  Silver 
Mining  Company  is  of  fraudulent  exaggeration  of  tbe  claim  in  its  measure  of  datnagt«, 
it  may  consist  vrith  a  proper  ruse  rv  At  ion  of  farther  investigation  in  this  case  to  make 
tbe  dlBtribntion  of  tbe  installments  in  band. 

"I have  this  i^ubonlinato  examinatioa  Btill  under  examination,  and,  sboald  yi 
entertain  this  distinction,  will  anbmit  my  furtber  conclnsioos  on  tbia  point. 

"These  conclusious  having  been  approved  by  you,  and  the  point  re- 
served for  further  consideration  in  tbe  La  Abracase  having  again  been 
referred  to  me,  on  the  3il  of  September  last  I  reported  to  yoa  my  con*, 
elusions  upon  the  same  as  follows : 

"  The  parties  interested  in  the  case  of  tbe  La  Abra  Mining  Company  having  desired 
ftom  yon  a  farther  consideration  of  the  point  reserved  in  my  former  statement  to  joq 
of  my  views  in  that  cose,  and  the  matter  having  been  referred  to  me  to  that  end,  I  r»> 
speotfnlly  submit  my  conclasion  on  that  point. 

"  1.  Cpou  a  renuwed  examinatioa  of  tbe  matter  as  laid  before  me  by  the  Mexican 
Government,  I  am  confirmed  in  the  opinion  that  the  proper  limits  of  the  farther  oot^ 
sidcratioD  which  the  honor  of  the  Government  sboitld  prompt  it  to  give  to  this  award 
should  confine  the  investigation  to  the  qneetion  of  a  fraudnlent  exaggeration  of  the 
claim  by  tbe  parties  before  the  commission  to  vrhicb,  uDder  the  provigion  of  the  ooi>> 
vention,  it  was  presented  by  this  Government. 

*'  2.  Upon  a  careful  estimate  as  to  ony  probable  or  Just  redaction  of  the  claim  from 
further  investigation,  should  Congress  institate  it,  and  nndcr  a  sense  of  the  obligation 
of  the  Executive  Government  to  avoid  any  present  deprivation  of  right  which  does  not 
•Mm  necessary  to  ultimate  resnltis  I  am  of  opinion  that  its  distribntfve  share  of 
installments  thns  fhr  rec-eived  from  Mexico  may  properly  be  paid  to  the  claimant, 
reserving  the  qnestion  as  to  later  installments. 

"If  this  conclusion  should  require yonr  approval,  the  payment  can  be  made  npon 
the  verification  at  the  Department  of  State  of  the  rightful  parties  to  receive  it, 

"This  latter  conclusion  having  also  received  your  approval,  and  thi 
results  stated  in  both  these  reports  having  been  communicat^jd  both  to| 
the  Mexican  Government  and  the  claimants,  the  payment  was  made 
upon  the  La  Abra  award  of  the  distributive  share  of  the  installments 
then  iu  hand,  and  payment  was  withheld  of  the  distributive  share  of, 
such  installments  upon  the  Weil  award.  | 

"The  parties  interested  in  these  awards  have  from  time  to  time  pre- 
ferred requests  for  a  renewed  consideration  by  the  Kxecutive  of  tbe 
qaeations  ttrisiug  for  bis  determination  under  the  act  of  Congress  of 
June  18,  1878,  and  have  particularly  insisted  that,  in  decidiog  against 
opening  these  awards  diplomatically  and  reexamining  them  by  a  new 
international  commission,  the  whole  discretion  vested  in  the  Execntivo 
as  a  part  of  the  treaty-making  i>ower  and  under  the  special  provision  of 
the  act  of  Congress  was  exhausted,  and  that  the  payments  should  be 
no  longer  suspended  in  respect  to  these  cases,  or  either  of  them.  A 
solicitous  attention  to  the  rights  of  the  claimants  and  tbe  duty  of  the 
Executive  in  the  premises  has  confirmed  me  in  the  opinion  that  Con* 
grefis  should  determine  whether  *the  houor  of  the  United  States'  re- 
qofres  any  further  investigation  iu  these  C4ises,  or  either  of  them,  and 
provide  the  efficient  means  of  such  further  investigation,  if  tbonghl 
neoeasar}'. 
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"  In  tbo  couclusious  to  wliicU  1  came,  and  which  1  had  the  honor  to 
submit  to  your  examination,  I  was  principally  governed  l>y  the  follow- 
ing considerations: 

"1.  In  the  complaints  of  the  Mexican  Government  there  is  not  the 
slightest  impeachment,  express  or  implied,  of  the  character  or  composi- 
tion of  the  commission,  of  its  methods  of  procedure,  or  of  the  entire 
regularity  and  integrity  of  its  actual  proceedings.  It  was  composed  of 
able  and  eminent  men,  enjoying  the  full  confidence  of  the  Governments 
by  whom  they  were  respectively  appointed,  and  the  umpire  selected,  Sir 
Edward  Thornton,  was  pre-eminently  fitted  for  his  laborious  and  respon- 
sible  duties  by  his  long  diplomatic  experieuco,  his  recognized  ability, 
his  high  character,  and  his  special  knowledge  of  the  two  countries  whoso 
citizens  and  Governments  were  iuterested  in  tbo  arbitration. 

"  2.  Before  this  commission  the  Government  of  Mexico  had  full  oppor- 
tunity and  ample  time  to  present  its  defense,  both  in  evidence  and  argu- 
ment, against  any  claim  that  was  submitted.  In  the  La  Abra  case  a  largo 
amount  of  testimony  was  taken  on  both  sides,  the  comparison,  and  val- 
uation of  which  was  within  the  power  of  the  commission,  and  the  opinion 
of  the  umpire  shows  that  it  was  carefully  considered. 

"  In  the  Weil  case,  it  is  true  that  the  Mexican  Government  submitted 
no  testimony,  and  that  the  case  was  decided  upon  the  evidence  offered 
by  the  claimants.  But  the  Mexican  commissioner  explicitly  declined 
the  ofler  of  further  time  to  produce  such  testimony,  although  ho  |)ro- 
feased  that  his  Government  had  snch  in  possession,  sajing  npon  the 
trial : 

"Tbero  Lb  in  tUo  present  ooae  the  atill  more  sorioua  coDsideration  that  there  ia  suffl- 
cient  ©viflenoe  upon  which  to  judge  of  the  claim,  and  that  by  opening  the  door  to 
now  testimony  It  would  only  Bcrvo  to  show  the  claimant  wheruia  the  edifice  which 
he  had  erected  upon  his  imaginatiou  wa«  weak,  and  bj  enlightening  him  how  to 
crown  hia  intrigue  hy  new  efforts,  which,  although  they  wonld  not  change  the  aspect 
of  the  case,  might  lead  him  to  confirm  it. 

•*3,  The  treaty  under  the  provisions  of  which  the  commission  was  ap- 
pointed was  explicit  in  recognition  of  the  finality  of  its  action.  By 
Article  II  of  that  convention,  the  two  Governments  bound  themselves 
to  consider  the  decisions  of  the  commissioners  and  of  the  umpire  as  abso- 
lutely final  and  conclusive,  and  to  give  full  effect  to  such  decisions  with- 
out any  objection,  evasion,  or  delay  whatsoever  j  and,  by  the  fifth  article 
the  high  contracting  parties  agree  to  consider  the  result  of  the  proceed- 
ings of  the  commission  as  a  full,  perfect,  and  final  settlement  of  every 
claim  npon  either  Government  ar:sing  from  the  transactions  prior  to  the 
exchange  of  ratifications  thereof. 

**4.  Aside  from  this  special  provision  of  the  finality  of  the  decision 
of  the  commission,  in  the  very  act  of  its  creation,  it  would  seem  impos* 
eible  to  review  and  retry  any  individual  case  without  opening  the  door 
|to  other  reclamations  of  the  same  sort.  la  addition  to  these  caacs, 
yith  the  result  of  which  the  Mexican  Government  is  dissatisfied,  there 
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are  uiaoy  otbere  wbicb  faiUnl  of  preparutiuu  ia  lime,  vrliich  were 
jected  on  principles  not  always  acquiesced  in  by  tbose  interested,  and 
some  in  wbicb  the  claimants  deemed  the  awards  very  insafficient.  Tbo 
adherence  of  the  Government  of  the  United  States  to  the  strict  letter 
of  its  convention  that  the  decision  of  the  commissioners  should  l>o  abso. 
lately  final  in  every  case,  and  a  complete  bar  to  any  claim  arising  from 
transactions  prior  to  its  ratiflcation,  has  hitherto  prevented  anj'  effort 
on  the  part  of  this  Government  to  renew  sucb  discussion  in  favor  of  it« 
citizens.  Rut  if  it  be  once  admitted  tJiat  for  any  reason  short  of  an  im* 
peacbment  of  the  integrity  of  the  commission  its  i>roceetlings  can  be 
reopened  for  review  and  its  decisions  for  reversal,  there  will  not  bo^ 
wanting  numerous  urgent  appeals  to  the  justice  and  sympathy  of  the^^l 
Government  to  extend  this  measure  of  relief  to  many  wbo  tbink  that 
their  claims  have  been  erroneously  estimated  or  rejected. 

"Lastly.  The  principle  of  the  settlement  of  international  difTerences  by 
[arbitral  commissions  is  of  sucb  deep  and  wide-reacbing  interest  to  civil- 
'ization,  and  the  value  of  sucb  arbitration  depends  so  essentially  upon 
the  certainty  and  flnulity  of  its  decision,  that  no  GovemraeDt  sboold 
lightly  weaken  its  influence  or  diminish  its  consideration  by  makiugits 
action  the  subject  of  renewed  discussion.     It  is  only  in  extreme  caaes^      , 
where  the  commission  is  itself  charged  with  corruption,  or  where  it  ha8^| 
clearly  exceeded  its  powers  in  deciding  matters  not  submitted  toita^j 
judgment,  tliat  prompt  and  cheerful  acquiescence  should  not  be  ren* 
dered  to  its  action.    No  such  charge  is  here  suggested.    It  may  be  true 
that  in  this  or  that  instance  more  adequate  justice  might  have  been 
reuderLHl.     The  methoils  and  processes  of  such  tribunals,  which  in  time 
it  may  be  confidently  hoped  will  be  improved  and  perfected,  are  not 
yet  so  complete  as  to  eliminate  much  opportunity  of  error.    But  the  re- 
sults of  such  an  arbitration,  covering,  as  this  did,  large,  complicated, 
and  tiumerous  transactions,  deciding  not  upon  oral  testimony  winnowed 
by  cross-examination,  but  upon  the  contradiction  of  vague  affidavits, 
cannot  be  fairly  judged  by  the  apparent  errors  of  this  or  that  individ-j 
ual  case.    There  is,  probably,  uo  just  ground  for  saying  that  tbeaggre* 
gate  of  the  awards  against  Mexico  more  than  equaled  the  just  claimi 
of  our  citizens,  and  much  complaint  has  been  made  that  sucb  aggregate 
falls  quite  short  of  thera.     But  the  awards  made  by  this  commission 
were  something  more  than  the  settlement  of  mere  private  clainisj  it 
was  the  adjustment  of  longstanding  national  differences.    And  if  in 
the  result  more  or  less  was  added  to  or  taken  from  particular  awards^ 
Ktill  if  on  the  whole  a  fair  and  just  bidance  has  been  struck]  if,  consid 
vring  all  that  has  been  given  aud  all  that  has  been  refusedt  the  exaini' 
nation  has  been  careful  and  the  judgment  impartial,  it  is  the  into: 
and  the  duty  of  Oovenimeut-s  to  maintain  it. 

•'  While  these  considerations  led  to  the  conclusion  that  these 
ought  not  to  he  made  the  subject  of  a  new  international  commission, 
was  yet  of  opinion  that  Hhe  honor  of  the  United  States  ^  was  ooncernt 
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to  iiiquiro  whether  in  these  cases,  submitted  by  this  Government  to  the 
commission,  its  confidence  had  been  seriously  abased,  and  the  Govern- 
ment of  Mexico,  acting  in  good  faith  in  accepting  a  friendly  arbitration, 
bad  been  subjected  to  heavy  i>ecaniary  imposition  by  fraud  and  perjury 
in  the  maintenance  of  these  claims,  or  either  of  them,  before  the  com- 
mission. In  furtherance,  however,  of  this  opinion,  it  seemed  to  me  ap- 
parent that  the  Executive  discretion  under  the  act  of  Congress  could 
extend  no  further  than  to  withhold  further  payments  on  the  awards 
until  Oonn:res3  should,  by  its  plenary  authority,  decide  whether  such 
an  investigation  should  be  made,  and  should  provide  an  adequate  pro- 
cedure for  its  conduct,  and  prescribe  the  consequences  which  sliould 
follow  from  its  results. 

"  Unless  Conpfress  should  now  make  this  disposition  of  the  matter, 
and  furnish  thereby  definite  instructions  to  the  Department  to  reserve 
further  payments  upon  these  awards  tiU  the  conclusion  of  such  investi- 
gation, and  to  take  such  further  order  with  the  same  thereafter  as  Con- 
gress might  direct,  it  would  appear  to  be  tbe  duty  of  the  Executive  to 
accept  these  awards  as  no  longer  open  to  reconsideration,  and  proceed 
in  the  payment  of  the  same  pro  rata  with  alt  other  awards  under  the 
convention." 

Mr.  Evarts,  Sue.  of  St^te,  report  to  President,  Apr.  13,  1880 ;  trauamittod  by 
President  Ilayos  to  Congress,  Apr.  15,  18S0.  Senate  Ex.  Doo.  150,  40th 
Gong.,  2d  soss. 

If  the  Government  of  the  United  States  is  convinced  that  an  awanl 
in  its  favor  by  an  international  commission  is  tainted  with  fraud,  it  will 
take  measures  to  have  the  award  set  aside. 

Mr.  J.  Davis,  Asst.  Sec.  of  State,  to  Mr,  Camp,  Sept.  '23,  IBQi.  MSS.  Dom.  Loi. 
See  infra,  H  221.  310. 

"  It  may  be  here  observed  that  this  Government  exercises  a  broad 
discretion  iu  determining  what  claims  it  will  diplomatically  present 
against  other  nations.  It  has  not  lent,  and  will  not  leud,  its  influence 
in  favor  of  fraudulent  chums.  And  when  iu  behalf  of  an  iudividual  this 
Government  demands  of  another  power  payment  of  money,  it  should 
not  close  its  doors  against  an  iuvestigntiun  into  the  question  whether 
the  apparent  title  of  the  claimant  to  the  money  is  valid,  or,  because  of 
his  own  fraud,  is  void.  Were  the  case  reversed,  this  Government  would 
contend  for  that  right.  Any  other  doctrine  must  impair  the  dignity  and 
imperil  the  riglits  of  tho.«ie  who  have  honestly  obtained  American  citi- 
zenship." 

Mr.  Frolinglinyson,  See.  of  Stat«,  to  Mr.  Snjdam,  Sept.  25,  1882.  MSS.  Dora. 
L«t. 

The  President,  even  without  the  action  of  Congress,  possesses  fidl 
authority  to  agree  to  rescind,  on  account  of  fraud,  any  award  in  favor 
of  the  United  States  by  an  international  commission. 

Mr.  Frelioghuysen,  Soc.  of  State,  to  Mr.  Brewster,  Dec.  4, 1882.    MSS.  Dom.  Lot. 
As  to  such  commisatons,  see  infra,  $  221. 
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Where  a  grossly  inadequate  fium  is  offered  b5'  a  foreign  Government 
in  payment  of  a  claim  admitted  by  it  to  be  due  to  a  citizen  of  the  United 
States,  the  Government  of  the  United  States  may  fix  a  sum  whose  pay 
ment  It  demands  as  an  ultimatam. 

M83.  In; 


Mr.  FrelJDgliuysen,  Sec.  of  State.,  to  Mr.  Osborne,  Oct.  lH,  1883. 
Arg.  Eep.    Bee  furtlier,  same  lo  same,  Apr.  21,  1884 ;  ibid. 
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"A  convention  was  signed  with  Mexico  on  July  13, 1882,  providing 
for  the  rehearing  of  the  cases  of  Benjamin  Weil  and  the  Abra  Silver 
Jliniug  Company,  in  whoso  favor  awards  were  made  by  the  late  Ameri- 
can and  Mexican  Claims  Commission.  That  convention  still  awaits  the 
consent  of  the  Senate.  Meanwhile  because  of  those  charges  of  fraudu- 
lent awards  which  have  made  a  new  commission  necessary,  the  Execu- 
tive has  directed  the  suspension  of  payments  of  the  distributive  quota 
received  from  Mexico,*' 

Fresideat  Arthar,  Third  Annaol  MessAge,  1883. 


"  The  claims  prepented  to  the  French  commission  are  not  prival 
claims  but  governmenttil  claims,  growing  out  of  injuries  to  private  or 
izens  or  their  property,  inflicted  by  the  Government  against  which  they 
are  presented.  As  between  the  United  States  and  the  citizen,  the  claim 
may  In  &ome  sense  bo  regarded  as  private,  but  when  the  claim  is  taken 
up  and  pressed  diplomatically,  it  is  as  against  the  foreign  Government 
a  national  claim. 

"Over  such  chiims  the  prosecuting  Government  has  full  control  j  il 
may,  as  a  matter  of  pure  right,  refuse  to  present  them  at  all;  it  ma; 
surrender  them  or  compromise  them  without  consulting  the  claimants.' 
Several  instances  where  this  has  been  done  will  occur  to  you,  notably 
the  case  of  the  so  called  *  French  spoliation  claims.'    The  rights  of  the 
citizen  for  diplomatic  redress  are  as  against  his  own  not  the  foreigi 
Government.    For  the  claims  within  it«  jurisdiction  the  commissioi 
stands  in  the  place  of  the  diph)matic  departments  of  the  two  countriej 
and  the  respective  agents  and  counsel  represent,  not  the  claimants,  bn 
their  respective  Governments,  and  it  is  of  the  utmost  importance  t 
franknt'ss,  fair  an<l  upright  dealing  between  the  two  nations,  that  tl 
agents  and  counsel  should  not  in  any  manner  be  interested  in  the 
which  thej^  present  or  defend.    The  commission  is  not  a  judicial  tribu- 
nal adjudging  private  rights,  but  an  international  tribunal  adjudging 
national  rights." 

Mr.  Frclinglitiysen,  See.  of  Btute,  lo  MewrB.  Mullan  &  King,  Fob.  II,  1884, 

MSS.  Dom.  Let. 
As  to  ioteniational  coaimittsiouBi  &oo  farlbcr,  it^/ra,  ^  291,316. 

"It  is  my  duty  to  draw  your  attention  to  the  present  status  of  the  ne 

gotiations  between  the  Governments  of  Mexico  and  the  United  States 

in  relation  to  the  reopening  and  retrying  of  the  claims  of  Benj:imi^ 

Weil  and  La  Abra  Silver  Mining  Company  against  Mexico. 
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"On  the  4th  of  July,  1863,  a  treaty  between  the  United  States  aud 
Mexico,  providing  for  the  adjustment  of  the  claims  of  either  country 
against  the  other,  was  concluded,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  was  proclaimed  by  the  President,  February  1,  1869, 

"  By  Article  I  of  this  treaty  it  was  provided  as  follows : 

'*All  claioQB  on  tUo  pari  of  corporations,  eompaDicB^  or  private  individnala,  citizens 
of  the  Uaited  States,  upon  tbo  Government  of  the  Mexican  Eepablio  ariaiog  from  iu- 
jariee  to  their  persons  or  property  by  aotliorities  of  the  Mexican  Kepublic,  and  all  claims 
on  the  part  of  corporations,  companies,  or  private  individuals,  citizens  of  the  Mexican 
Kepublio  npon  tbo  Oovcroinent  of  the  United  States,  arising  from  injartes  to  tbeJr  per- 
sons or  property  by  aatborities  of  the  Uaited  States,  which  may  havo  been  presented 
to  either  Government  for  ita  interposition  with  the  other  since  tbo  signature  of  the 
treaty  of  GuadalupL'-Hidalgo  between  the  United  States  and  the  Mesicaa  Republic 
of  the  2d  of  February,  1848,  aud  which  yet  remain  unsettled,  as  well  as  any  other  such 
claims  which  may  be  presented  within  the  time  hereinafter  epecitlod,  shall  be  referred 
to  two  commissioners,  one  to  be  appointed  by  the  President  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  one  by  the  President  of  the  Mex- 
ican Republic,  In  case  of  the  death,  absence,  or  incapacity  of  either  commissioner, 
or  in  tbo  event  of  either  commissioner  omitting  or  ceasing  to  act  as  such,  the  President 
of  the  United  States  or  the  President  of  the  Mexican  Republic,  respectively,  shall 
forthwith  name  another  person  to  net  as  commissioner  in  the  place  or  stead  of  the  com- 
missioner originally  named. 

"The  commissioners  so  named  shall  meet  at  Washington  within  six  months  after 
the  exchange  of  the  ratifications  of  this  convention,  and  shall,  before  proceediuj^  to 
business,  make  and  subscribe  a  solemn  declaration  that  they  will  impartially  and 
carefully  examine  and  decide,  to. the  beat  of  their  judgment,  and  according  to  pnbliti 
law,  jiiBtice,  aud  equity,,  without  fear,  favor,  or  affection  to  their  own  country,  upon 
all  such  claims  above  specLCed  as  shall  belaid  before  them  on  the  part  of  the  Qoveru- 
tneiits  of  tlie  United  States  aud  of  the  Mexican  Kepublie,  respectively;  and  saoh  dec- 
laration shall  bo  entered  on  tbo  record  of  their  proceedings, 

"The  commisBionera  shall  thou  name  some  third  person  to  act  as  an  umpire  in  any 
ease  or  cases  on  which  they  may  themselves  differ  in  opinion.  If  they  shoutd  not  bo 
able  to  agree  upon  the  name  of  such  third  person,  they  shall  each  name  a  person,  aud 
in  eacn  and  every  case  in  which  the  commisaioners  may  differ  in  opinion  as  to  the  de- 
cision which  they  ought  to  give,  it  shall  be  determined  by  lot  which  of  the  two  per- 
sons so  named  shall  bo  umpiro  in  that  particular  case.  The  person  or  persons  so  to  bo 
chosen  to  bo  umpire  shall,  before  proceeding  to  act  as  snch  in  any  case,  make  and 
Bubscribe  a  solemn  declaration  in  a  form  similar  to  that  which  shall  already  have  been 
made  and  subscribed  liy  the  oommisstoners,  which  shall  be  entered  on  the  record  of 
their  proceedings.  la  the  event  of  the  death,  absence,  or  iucnpacity  of  such  person 
or  persons,  or  of  hia  or  their  omitting,  or  declining, or  ceasing  to  act  as  such  umpire, 
another  and  different  person  sbull  be  named,  as  aforesaid,  to  act  as  such  umpire  in 
the  place  of  the  person  so  originally  named,  as  aforesaid,  and  shall  make  and  sub- 
scribe sach  declaration  a»  aforesaid, 

"By  other  articles  of  the  treaty  the  appointment  of  commifisioner.s 
and  of  an  umpire  was  provided  for,  and  the  decisions  of  su^li  commis- 
sioners conjointly,  or  of  the  umpire,  were  made  absolutely  final  and  con- 
clnsive. 

"Article  II  was  as  follows: 

*'The  commissioners  shall  then  conjointly  proceed  to  the  investigation  and  decision 
of  the  claims  which  shall  bo  presented  to  their  notice,  in  such  order  and  in  such  manner 
as  they  may  conjointly  think  proper,  but  upon  such  evidence  or  information  only  as 
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•ball  be  farnisherl  by  or  on  beUalf  of  their  respective  Goverumnnts.  They  shall 
bound  to  roceivo  and  penuo  all  written  docamenta  or  Btatemestfl  which  may  be 
rented  to  them  by  or  on  behalf  of  their  respective  Governments  in  Bupport  of  or  in 
aoHWcr  to  any  claim,  and  to  hoar,  if  required,  one  person  on  each  side  on  bobalf  of  each 
Government  on  each  and  every  separate  claim.  Should  they  fail  to  agree  in  opinion 
upon  any  indivldaul  claim,  they  shall  call  to  tboir  aeeistanco  the  umpire  whom  they 
hove  agreed  to  name,  or  who  may  be  determined  by  lot,  aa  the  case  maybe;  andsoch 
umpire,  after  baring  examined  the  evidence  adduced  for  and  against  the  claim,  an^^n 
after  having  heard,  if  required,  one  person  on  each  side  as  aforesaid,  and  consulte^^f 
vriih.  the  oommissi oners,  shalli  decide  thereupon  finally  and  without  appeal.  Tbe  de- 
cision of  the  commissioners  and  of  the  umpire  shall  be  given  upon  each  claim  in  writ- 
ing, fihall  designare  whether  any  sum  which  may  bo  allowed  shall  be  payable  in  gold 
or  ill  the  currency  of  tho  United  States,  and  shall  be  signed  by  them  respectively.  It 
shall  be  competent  for  each  Government  to  name  one  person  to  attend  the  commis- 
aioners  as  agent  on  its  behalf,  to  present  and  support  claims  on  its  behalf,  and  to  an> 
swcr  claims  made  upon  it,  and  to  represent  it  generally  in  all  matters  connected  witb 
the  investigation  and  decision  thereof. 

"Tho  President  of  the  United  States  of  America  and  the  President  of  the  Mexican 
Bcpabllo  hereby  solemnly  and  sincerely  engage  to  consider  tho  decision  of  the  com- 
missioners conjointly  or  of  the  nmplre,  as  the  caae  may  be,  aa  absolutely  final  and 
concloaive  upon  each  claiju  decided  npon  by  them  or  him  respectively,  and  to  give 
fnll  efiect  to  such  decisions  without  any  objection,  evasion,  or  delay  whataoever. 

"  It  is  agreed  that  no  claim  arising  oat.  of  a  transaction  of  a  date  prior  to  the  2d  of 
February,  1848,  shall  be  admissible  under  this  convention. 

** Article  V  farther  provided : 

♦'The  high  contracting  parties  sgree  to  consider  the  result  of  the  proceedings  of 
commission  as  a  full,  perfect,  and  final  settlement  of  every  claim  upon  either  Gove: 
ment  arising  out  of  any  trairsactton  of  a  date  prior  to  the  exchange  of  the  ratifii 
lions  of  the  present  convention;  and  further  engage  that  every  sncb  claim,  whctb' 
or  not  the  same  may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid 
before  the  said  coiumisaion,  shall,  from  and  after  the  conclusion  of  the  proceedings  of 
the  said  commission,  be  considered  and  treated  as  finally  settled,  barred,  and  thence- 
forth inadmisHible. 


"  Tbe  claims  of  Weil  and  La  Abra  Company  were  duly  presented  aod 

awards  raado  in  favor  of  each. 
^*Od  tbo  ISth  of  June,  1878,  Congress  passed  an  act  (20  Stat. 

144),  section  1  of  wbi<ili  provides  as  follows: 


:| 


"AN  ACT  to  proTide  for  tho  dlatrlbutloa  of  Ibo  awards  made  tinder  tbe  convention  twtween  Uis 
UBtt4>i1  States  of  Americnand  tbo  Bpxmbllo  of  Mezloo  oonclndod  on  tbe  foorth  day  of  Joly,  elxkl> 

•en  bumlreil  and  •Ixtj-elght. 

"  Be  it  enactfdbjf  the  Senate  antlHouM  of  EepresentatifC)  of  the  United  Stalei  of  J 
iea  in  CongrtM  a$$embled,  That  tho  Secretary  of  State  be,  and  ho  is  hereby,  authorized' 
and  required  to  receivo  any  and  all  moneys  which  may  bo  paid  by  tho  Mexican 
public  under  and  in  pnrsaance  of  tho  conventions  between  the  United  States  and  tha 
Mexican  Republic  for  the  adjustment  of  claims,  concluded  July  fourth,  eighteen  hna* 
dred  aisty-eight,  and  April  twenty-ninth,  eighteen  hundred  and  scventy-eix,  aad 
whenever  and  as  often  as  any  installments  (»baU  have  been  paid  by  tho  Mexican  Be> 
pnblic  on  account  of  .saiil  awards,  to  distribute  the  moneys  so  received  in  ratable  p; 
portions  among  tho  corporations,  companies,  or  private  individuals  reopectively  i; 
wboeo  favor  awards  have  been  mmlo  by  said  couiuiissionors,  or  by  the  umpiren,  or  t 
their  legal  ropreecntativcs  or  assigns,  except  as  in  this  act  otherwise  limited  or  pro-l 
Tidf«d,  according  to  the  proportion  which  their  respeotive  awards  shall  bear  to  Um 

500 


^ 


CHAP.  IXJ 


DEPARTMENT   HAS   CONTROL   OP  CASE. 


I 


whole  aiuouut  *;f  bucIi  moneya  tljen  lielU  by  bira,  and  to  pay  the  same,  witboat  olber 
charge  or  ded action  than  ia  hereinafter  provided,  to  the  parties  respectively  eutitle<l 
thereto.  And  making  such  distribution  and  payment  dae  regard  shall  be  had  to  the 
v&lDe  at  the  time  of  such  distribution  of  the  respective  carrencies  in  which  the  said 
awards  are  made  payable;  and  the  proportionate  amount  of  any  award  of  which  by 
its  terms  the  United  States  is  entitled  to  retain  a  part  shall  bo  deducted  from  the  pay- 
ment to  he  made  on  such  award,  and  bhall  be  paid  into  the  Treasurj-  of  the  United 
States  as  a  part  of  the  unappropriated  money  Ln  the  Treasury. 

'*  And  by  section  5  it  was  also  provided : 

"Sec.  5.  And  whcreaa  the  Government  of  Mexico  has  called  the  attceDtion  of  the 
Government  of  the  United  States  to  the  claims  hereinafter  named  vdih  a  view  to  a 
rehearing,  therefore  be  it  enacted  that  the  President  of  the  United  be,  and  he  is  here- 
by, requested  to  investigate  any  charges  of  fraud  presented  by  the  Mexican  Govern- 
ment as  to  the  cases  hereinafter  named,  and  if  he  shall  bo  of  the  opinion  that  the 
honor  of  the  United  States,  the  principles  of  public  law,  or  considerations  of  justice 
and  equity,  require  that  the  awards  in  the  cases  of  Benjamin  Weil  and  La  Abra  Sil- 
ver Mining  Company,  or  either  of  them,  hhonld  bo  opened  and  the  cases  retried,  it 
shall  be  lawful  for  him  to  withhold  payment  of  said  awards,  or  either  of  them,  until 
anoli  case  or  cases  shall  be  retried  and  decided  in  such  manner  as  the  Governmeuta  of 
the  United  States  and  Mexico  may  agree,  or  until  Congress  shall  otherwise  direct. 
And  in  case  of  such  retrial  and  decision,  any  moneys  paid  or  to  be  paid  by  the  Repub- 
lic of  Mesico  in  respect  of  said  awards  respectively,  shall  he  held  to  abide  the  event, 
and  shall  be  disposed  of  accordingly ;  and  the  said  present  awards  shall  be  set  aside, 
modified,  or  alBrmed  as  may  be  determined  on  such  retrial :  Provided,  Tlmt  nothing 
herein  shall  bo  construed  as  an  expression  of  any  opinioo  of  Congress  in  respect  to 
the  character  of  said  claims,  or  either  of  them. 

"Approved,  Jane  18,  ia78. 

"Under  authority  of  the  last  recited  section  the  then  Presidijnt  (Mr. 
Hayes)  caused  an  investigation  to  be  made  of  the  charges  of  fraud  pre- 
sented by  tho  Mexican  Government  against  these  two  claims,  and  an 
elaborate  report  was  made  April  16^  1880,  by  Mr.  Evarts,  the  then  Sec. 
retiiry  of  State,  which  was  commanicated  to  the  Senate,  and  which 
stated  that  grave  doubts  of  the  substantial  integrity  of  those  claims 
existed,  and  that  the  honor  of  tho  United  States  required  the  two  cases 
shonld  be  further  investigated  by  the  United  States. 

"The  action  of  the  President  was  comraanicated  to  Congress  on  the 
15th  of  April,  1880,  and  up  to  this  time  ten  installments  of  the  amounts 
Beverally  awarded  have  been  paid  by  Mexico  to  the  United  States,  five 
of  which  have  been  distributed  to  the  claimants,  the  last  distribatory 
payment  having  been  made  in  the  case  of  La  Abra  Company,  Novem- 
ber 25, 1881,  and  in  the  case  of  Weil,  March  8, 1S81. 

"On  April  27, 1880,  a  bill  (8. 1682),  was  introduced  in  the  Senate  di- 
recting the  United  States  Court  of  Claims  to  iuvestigate  tho  claims  of 
Benjamin  Weil  and  La  Abra  Silver  Mining  Company,  and  was  referred 
to  the  Committee  on  the  Judiciary. 

"  Upon  this  bill  an  adverse  report,  No.  172,  Forty-sixth  Congress, 
Becond  session,  was  made  by  the  Judiciary  Committee,  on  June  10, 1880, 
recommendiijg  its  indefinite  postponement,  which  was  duly  ordered  by 
the  Senate.    (Senate  Journal,  June  10,  1880,  p.  703.) 
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"  The  substauce  of  tUis  report  is  tbat  the  result  of  au  arbitration  au- 
thorized by  an  international  convention  should  not  bo  defeated  or  con- 
trolled by  the  separate  action  of  one  of  the  two  Governments,  but  that 
the  proper  remedy  was  in  a  new  eonvcntion  in  which  provision  sliould 
be  made  for  doing  justice  to  all  claimants. 

"On  July  13,  1882,  a  new  treaty  was  concluded  between  the  Secre- 
tary of  State,,  Mr.  Frelinghuysen,  and  the  Mexican  envoy^  Mr.Eomero, 
and  submitted  to  the  United  States  Senate,  which  provided  for  a 
hearing  on  each  of  the  cases  referred  to,  to  control  all  installments  doI 
paid  by  Mexico  before  January  31, 1882,  aud  the  balance  of  said  claims 
remaining  undistributed  at  that  time. 

"  This  treaty,  which  had  been  pending  in  the  Senate  ever  since  July 
20,  1882,  was  on  the  21st  of  Aprilj  1886,  rejected  by  the  Senate,  as  ap- 
pears by  thc'ir  communication. 

"It  seems  proper  here  to  observe  that  by  the  voluntary  negotiation 
of  this  second  treaty  Mexico  submitted  tho  question  (whether  these 
claims  should  be  reodjudged  or  no)  to  the  trealy-umking  power  of  the 
United  States,  of  which  it  was  well  known  that  two  thirds  of  the  Senate 
was  an  essential  part,  and  that  the  relief  sought  from  the  effects  of  the 
former  treaty  could  only  be  secured  by  obtaining  such  a  constitutional 
majority  in  its  favor. 

**  Suits  had  been  instituted  in  the  supremo  court  of  the  District  of 
Columbia,  by  individuals  interested  in  the  claims  in  question,  to  obtaitt 
writs  of  mandamus  rei]uiring  the  Secretary  of  State  to  pay  to  the  se 
eral  relators  their  proportions  of  the  installments  of  1882. 

"Tbese  cases  came  up  on  appeal  before  the  Snpreme  Court  of  the 
United  States,  and  at  October  term,  1883,  the  history  of  both  of  these 
claims  was  fully  recited  by  the  court  in  delivering  their  opinion;  at 
the  close  of  which  the  following  language  was  employed  by  the  Chief] 
Justice : 

"  UDdcr  these  circuDistances  it  ie,  in  our  opinion,  clearly  witbiu  the  discrution 
the  Preaidenb  to  withhold  all  farther  payments  to  the  rolatora  until  the  diplomalit 
negotiation*  betwcm  the  ttco  GovernmentB  on  the  euhjcct  are  finally  concluded,     • 

"All  we  decide  is  that  it  was  witbin  tlio  discretion  of  the  President  to  ncgotial 
Agaiti  with  Mexico  in  respect  to  the  ciniuis,  and  tbat  a«  loiig  aa  the  two  Cortmmemti 
are  treating  on  the  que^tiont  involved,  he  may  proiierly  withhold  from  the  relators  their 
distributive  shares  of  the  moueys  now  iu  the  bauds  of  the  Secretary  of  State. 

"There  can  be  no  doubt  that  the  power  to  institute  new  negotiations 
between  the  two  countries  rests  in  the  discretion  of  the  Executive;  yet 
that  discretion  must  be  instructed  by  the  history  of  the  proceedings  to 
which  I  have  alluded;  and  in  the  light  of  the  investigation  and  report 
made  by  your  predecessors  in  office,  and  the  ample  knowledge  of  thi 
facts  long  since  and  fally  laid  before  both  houses  of  Congress,  a 
especially  the  Senate,  whoso  action  uptin  a  propos^il  law,  and  8U 
quently  upon  a  treaty,  I  have  herein  fully  related,  I  am  not  inform 
that  you  would  consider  it  would  Iw  proper  or  expedient  under  the  cii 
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camstaDces  agiiiu  to  submit  through  tbe  forms  of  a  treaty  further  propo- 
sitiona  for  a  rehearing  in  the  two  cases,  in  view  of  the  lato  action  of 
the  Senate  of  the  United  States,  whose  adverse  judgment  with  full  in- 
formatioD  of  the  facts  has  been  constitutionally  declared. 

"Nothing  more  is  known  or  remains  to  be  communicated  to  Congress 
than  has  already  been  laid  before  it  in  connection  with  these  twochiims. 
Since  the  negotiation  of  the  treaty  of  1882  no  new  facts  have  been  ad- 
duced on  either  side. 

"I  therefore  respectfully  suggest  that  you  notify  Congress  of  the  con- 
dition of  the  law  and  facts.  The  United  States  have  advocated,  and 
themselves  adopted,  in  cases  of  the  gravest  importance,  the  principlo 
of  voluntary  and  amicable  arbitration  for  the  settlement  of  questions 
and  claims  of  an  international  character,  and  it  is  obvious  that  this 
dignified  and  desirable  mode  of  adjustment  can  best  be  maintained  by 
its  production  of  results  satisfactory  to  the  honorable  sense  of  justice 
and  equity  of  both  of  the  high  contracting  parties* 

"  It  is  within  the  province  of  the  legislative  branch  of  this  Government 
now  to  review  the  history  of  the  proceedings— legislative,  executive, 
and  judicial — connected  with  tbe  two  claims. 

**The  act  of  Congress  of  June  18,  1878,  contains  a  request  that  the 
President  should  investigate  any  charges  of  frau<l  presented  by  the 
Mexican  Government  against  the  claims  in  question,  and  that  if  he 
should  bo  of  the  opinion  that  the  honor  of  the  United  States^  the  princi- 
ples of  public  law,  or  considerations  of  justice  and  equity  should  require 
that  these  awards,  or  either  of  them,  should  be  reopened  and  the  cases 
retried,  it  should  bo  lawful  for  him  to  with  bold  payment  of  said  awards, 
or  either  of  them,  until  such  case  or  cases  should  be  retried  and  decided 
in  suik  manner  ag  tJie  Governments  of  the  United  States  and  Mejico  may 
agree.  The  retrial  of  these  cases  was,  therefore,  to  be  subject  to  such 
international  arrangement  as  might  be  agreed  upon  between  the  Gov- 
ernments of  the  United  States  and  Mexico.  On  April  IG,  1880,  in 
response  to  a  resolution  of  the  Senatje,  the  President  (Mr.  Hayes)  com- 
municated to  the  Senate  the  result  of  the  investigation  made  by  the 
Executive  under  the  direction  or  request  of  the  act  of  June  18, 1878, 
as  appears  by  Executive  Document  No.  150,  Forty-sixth  Congress, 
second  session. 

**  This  last-mentioned  actof  Congress  contained  the  further  provision — 
stated  not  additionally,  but  in  the  alternative  to  those  above  recited — 
*  or  until  Congress  shall  otherwise  direct.' 

*<  To  relieve  the  action  of  our  Government  from  any  ambiguity  of 
legislative  expression,  or  the  Executive  from  any  uncertainty  as  to  his 
_       line  of  duty  in  relation  to  the  awards  in  favor  of  Benjamin  Weil  and 

■  La  Abra  Silver  Mining  Company  under  the  treaty  with  Mexico  promul- 
I        gated  February,  1879,  I  snggeat  that  the  attention  of  Congress  should 

■  be  earnestly  invoked  to  the  consideration  of  the  present  status  of  these 
I  claims  referred  to,  and  the  duty  of  the  Executive  under  an  existing 
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treaty,  to  which  the  force  and  eflfect  of  paramount  law  is  given  by  the 
Constitution  in  the  event  of  the  adjournment  of  the  two  houses  without 
further  action  in  reference  thereto." 

Hcpnrt  of  Mr.  Bayard,  Bee.  of  State,  to  tbe  Preadont,  May  6,  188G,  Bont  by  the 

President  to  CongreM  May  11, 1886.    Senate  Ex.  Doc.  140,  49th  Cong.,  l*t 

■OM,     See  farther,  App.,  vol.  iii,  $  221. 

The  Senate,  in  executive  session,  on  April  20, 1S86,  declined  to  consent 
to  the  ratification  of  the  treaty  opening  the  awards.  A  bill  was  then 
introduced  to  refer  the  question  of  both  awards  to  the  Court  of  Claims. 
The  disjyosal  of  this  measure  awaits  the  action  of  the  present  Congress. 
(October,  18SG.) 

The  question  is  elaborately  examined  in  a  report  by  Mr.  Morgan,  from 
the  Senate  Committee  ou  Foreign  Relations,  June  11,  1886.  (Senate 
Rep.  1310,  49th  Cong.,  Ist  sess.) 

The  following  docnmenta  may  be  referred  to  in  this  relation : 

Report  relative  to  the  claims  of  La  Abra  Silver  Mining  Company  and  Benja- 
min Wril.     House  Rep.  27,  45th  Cong.,  2d  sess. 

Claims  on  Mexico  of  James  B.  L.  Primm,  H.  8.  Bell,  and  II.  E.  Woodhoasa. 
Report  remitting  thum  to  the  Executive.  Houfu)  Rep.  115, 45th  Cong.,  3xd 
seas.  i 

Cases  of  Bei^jamin  Weil  and  La  Abra  Silver  Mining  Company.  Report  favor- 
ing their  reference  to  the  Court  of  Claims.    Honso  Rep.  1702,  46th  Cong., 

2d  8CS9. 

Report  odverBo  to  the  bill  sending  them  to  the  Court  of  Claims  for  inveatig*- 

tiou.     Senate  Ri?p.  712,  46th  Cong.,  2d  boss. 
Payments  made  on  the  Weil  aud  La  Abra  claims.    President  Arthur's  me«sa^ 

of  February  25,  1884,  transoiitting  report  of  the  Secretary  of  State.    House 

Ex.  Doc.  103,  48th  Cong.,  Ist  sess.) 

By  the  claims  convention  of  July  4, 1868,  between  the  United  Stater 
and  Mexico,  it  was  agreed  that  "  all  claims  ou  the  part  of  corporations, 
companies,  or  privato  individuals,  citizens  of  the  United  States  upon 
the  Government  of  the  Mexican  Republic,  arising  from  injuries  to  their 
persons  or  property  by  authorities  of  the  Mexican  Eepublic,"  should 
be  submitted  to  the  decision  of  a  commission  to  bo  created  under  the 
treaty;  that  it  should  " bo  competent  for  each  Govcniment  to  name 
one  person  to  attend  the  commission  as  agent  on  its  behalf,  to  present 
aud  support  claims  ou  its  behalf,"  aud  that  the  parties  would  *•  con- 
sider the  result  of  the  proceedinj^'s  of  this  commission  as  a  full,  perfect, 
aud  final  settlement."  It  was  ruled  by  the  Supreme  Court  that  though 
the  awards  made  by  the  commission  under  Ibis  authority  are  on  their 
face  final  and  conclusive,  as  between  the  United  States  and  Mexico, 
they  are  only  so  until  set  aside  by  agreement  between  the  two  Govern* 
lueiits  orotherwiije  J  and  that  the  United  States  may  treat  with  Mexico 
tor  a  retrial  of  any  case  decided  by  the  commission,  and  that  the  Presi- 
dent may  withhohl  from  any  claimant  his  distributive  share  of  any 
sums  paid  by  MeJtico  under  the  treaty,  while  negotiating  with  that  Re. 
public  for  a  retrial  of  his  case. 

Frrlinghiiyson  r.  Key.  110  U.S.,  03, 
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^VlJeu  it  is  alleged  iLut  a  decision  iu  au  iuteruatiuual  tribuual  aguiiist 
u  tbreigQ  Government  was  obtained  by  the  use  of  fraud,  do  tecliuical 
rules  of  pleading  as  applied  in  municipal  courts  should  be  allowed  to 
stand  in  the  way  of  the  national  power  to  do  what  is  right.  It  was 
further  held  in  regard  to  section  one,  of  the  act  of  June  18, 1878  (ch.  202, 
20  Stat,  L.,  144,)  which  authorized  and  required  the  Secretary  of  State 
to  receive  all  suras  pnid  by  Mexico  iu  pursuance  of  its  claims  conven- 
tion with  Mexico,  of  1868,  and  to  distribute  them  in  ratable  propor- 
tions among  those  iu  whose  favor  awards  had  been  uiiRle,  that  thiaoidy 
provided  for  the  receipt  and  distribution  of  the  sums  paid  without  such 
a  protest  or  reservation  on  the  part  of  Mexico  as  in  the  opinion  of  the 
President  was  entitled  to  farther  consideration,  and  that  it  did  not  set 
new  limits  on  Executive  power.  It  was  also  agreed  that  section  five,  of 
the  act  of  1878,  above  noticed,  requested  the  President  to  investigate 
charges  of  fraud  made  by  Mexico  respecting  the  proof  of  certain  claims 
before  the  commission,  and  pointed  out  some  subsequent  Executive  acts 
that  might  be  done  in  the  premises.  But  it  was  held  that  this  was  only 
an  expression  of  the  desire  of  Congress  to  have  the  charges  investigated, 
and  did  not  limit  or  increase  the  Executive  powers  in  that  respect  under 
preexisting  laws. 

Ibid.    See  infra,  $  238. 

"As  to  the  right  of  the  United  States  to  treat  with  Mexico  for  a  re- 
trial, we  entertain  no  doubt.  Each  Government,  when  it  entered  into 
the  compact  under  which  the  awards  were  made,  relied  on  the  honor 
and  good  faith  of  the  other  for  protection  as  far  as  possible  against 
frauds  and  impositions  by  the  individual  claimants.  It  'was  for  this 
reason  that  all  claims  were  excluded  from  the  consideration  of  the  com- 
mission except  such  as  should  be  referre<l  by  the  several  Governments, 
and  no  evidence  iu  support  of  or  against  a  claim  was  to  be  submitted 
except  through  or  by  the  Governments.  The  presentation  by  a  citizen 
of  a  fraudulent  claim  or  false  testimony  for  reference  to  the  commission 
was  an  irapositiou  on  his  own  Government,  and  if  that  Government 
afterwards  discovered  that  it  had  in  this  way  been  made  an  instrument 
of  wrong  towards  a  friendly  power,  it  would  be  not  only  its  right,  but 
its  duty  to  repudiate  the  act  and  make  reparation  as  far  as  possible  for 
the  consequences  of  its  neglect,  if  any  there  had  been.  International 
arbitration  must  always  proceed  ou  the  principles  of  national  honor 
and  integrity.  Claims  presented  and  evidence  submitted  to  such  a 
tribunal  must  necessarily  bear  the  impress  of  the  entire  good  faith  of 
the  Government  from  which  they  come,  and  it  is  not  to  be  presumed 
that  any  Government  will  for  a  moment  allow  itself  knowingly  to  be 
made  the  instrument  of  wrong  in  any  such  proceeding.  No  technical 
roles  of  pleading  as  applied  iu  municipal  courts  ought  ever  bo  allowed 
to  stand  in  the  way  of  the  national  power  to  do  what  is  right  under  all 
the  circumstances.    Every  citizen  w  ho  asks  the  intervention  of  his  own 
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Goverumeut  agaiuat  auotLer  tor  the  redress  of  his  personal  grievaticcs 
must  necessarily  subject  himself  and  his  claim  to  these  requirements 
of  iDternational  comity.  ;None  of  tlie  cases  cited  by  counsel  are  in  op- 
position to  this,  they  all  relate  to  the  disposition  to  be  made  of  the  pro- 
ceeds of  international  awards  after  they  have  passed  beyond  the  reach 
of  the  Government  and  into  the  hands  of  private  parties*  The  language 
of  the  opinions  mast  be  construed  in  connection  with  this  fact.  The 
opinion  of  the  Attorney  General  in  Gibbes's  case,  13  Op.,  IDj  related  to 
the  authority  of  the  executive  officers  to  submit  the  claim  of  Gibbes  to 
the  second  commission  after  it  had  been  passed  on  by  the  first,  without 
any  new  treaty  between  the  Governments  to  that  effect,  not  to  the 
power  to  make  such  a  treaty,'' 

Waite,  C.  J.,  ia  opinion  in  FroliDgbtiiraen  p.  Key,  ttt  supra.  .See  also  iu  tbi«  ca«o 
pamphlet  liy  Mr.  G.  T.  Curtig,  "laternatloEal  Arbitrations  and  Awards, " 
and  pataphlet  by  Mr.  J.  W.  Foator  in  reply  on  "International  Awards 
and  National  Honor." 

Should  the  Government  of  the  United  States,  either  by  its  neglect  iu 
pressing  a  claim  against  a  foreign  Goveriuneut  or  by  extinguishing  it  as 
an  equivalent  for  concessions  from  such  Government,  impair  the  claim- 
ant's rights,  it  is  bound  to  duly  compensate  such  claimant. 

See  irtjra,  ^  248. 

As  to  tlie  right  of  the  Oovernment  to  extinguish  a  debt  duo  to  ouo  of  its  oiti- 
zens  by  a  foreign  soyereign,  see  infra^  $  248. 

An  act  of  Congress  authorizing  the  judges  of  the  superior  courts  es- 
tablished at  Pensacola  and  Saint  Augustine  to  adjnst  the  claims  pro- 
vided for  by  the  treaty  of  1821,  for  the  cession  of  Florida,  does  not  make 
the  decision  of  those  courts  final.  They  are  subject  to  review  and 
reversal  by  the  Secretary  of  the  Treasury. 

3  0p.,677»Legar<;.  1841 ;  4  ihid^QS/Hy  Nolson,  164^;  C  i&tU,  533, Cashing,  1664. 
8eo  <H/ro,  %  ICl. 

Although  it  may  have  been  a  rule  of  an  Executive  Department  to 
construe  an  act  of  Congress  relating  to  claims  in  a  particular  manner, 
yet  when  Congress  has  afterward  expressed  an  opinion  in  conflict  with 
that  of  the  Department,  such  action  of  Congress  has  been  considered 
as  ia  the  nature  of  a  legislative  interpretation,  which  becoming  courtesy 
to  the  legislative  department  requires  the  Executive  toolxserve. 
5  Op.j  83,  Johnson,  1B49. 

The  Secretary  of  State  must  use  his  discretion  in  deciding  whethe^ 
to  press  the  claim  nf  a  citizen  of  the  United  States  against  a  foreig 
Government. 

9  Op.,  338,  Black,  ISiO. 

In  Gibbes's  case,  an  award,  under  the  treaty  with  New  Granada  ( 
1857,  was  made  iu  his  favor  by  an  international  commission,  but,  under  a 
new  treaty,  was  set  aside  by  the  new  arbitrators.     The  first  award, 
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however,  not  Laving  been  vacated  or  set  aside  during  tbe  coutiuuaucc 
of  the  coinmissiou,  was  bdd  to  bo  conclnsi  ve.  Mr.  Iloar,  Attoroey-Gep- 
cral,  said : 

*'I  cannot  assent  to  the  view  that  thia  Government  could  afiect  Lis 
(the  claimant's)  rights  under  tLo  convention,  by  submitting  his  ease  to 
the  second  board,  or  tLat  tLe  board  was  able  to  divest  those  rights  by 
any  action  upon  the  claim,  under  the  submission  of  our  Government, 

'       agaio8t  Lis  will  and  without  Lis  couseot." 

B  13  Op.,  19.     See,  for.  fuller  statement,  in/ra,  $  221. 

The  Halifax  fishery  award  of  $5,000,000  against  the  United  States, 
though  open  to  grave  objections,  was  held  by  Mr.  Evarts,  Secretary  of 
State,  not  subject  to  revision  except  by  consent  of  the  British  Goveni- 
ment,  which  consent  was  refused.     See  svpra,  §  316. 

The  awards,  under  the  treaty  with  Mexico  of  184S,  were  set  aside  by 
act  of  Congress  in  the  Atocha  case,  and  by  the  courts  in  the  Gardiner 
case  (13  Stat.  L.,  505  j  IC  Stat.  L.,  033).  Two  of  the  awards  under  the 
Cbiuese  claim?*  treaty  of  1858,  were  reopened  in  behalf  of  rejected  claim- 
ants (15  Stat.  L.,  410;  L'O  Stat.  L.,  171).  The  Secretary  of  State,  in  the 
case  of  tiie  Caroline,  returned  to  Brazil,  against  the  claimant's  protest, 
money  to  be  paid  1dm  under  a  diplomatic  settlement.  (See  Senate  Rep. 
^    1370,  40th  Cong.,  1st  sess.) 

f  The  award  of  an  international  commission  does  not  finally  settle  the 
equitable  rights  of  third  persons  to  the  money  awarded,  yet  it  makes  a 
legal  title  to  the  person  recognized  by  the  award  as  the  owner  of  the 
claim  ;  and  if  he  also  has  equal  equity,  his  title  cannot  be  tlit^turbcd. 

^L  JadcsoD  p.  CoTcorao,  17  Hovr.,  €12. 

The  principle  is  that  '^as  between  the  United  States  and  the  claim- 
ants, the  honesty  of  the  claim  is  always  open  to  inquiry  for  the  purpose 
of  fair  dealing  with  the  Government  against  which,  through  the  United 
States,  a  claim  has  been  made." 

Wait©,  C,  J.,  Frelinghnjsen  v.  Key,  110  U.  8.,  03. 

United  States  i?.  Throckmorton,  98  U.S.,  61,  was  a  bill  of  chancery  on 
the  part  of  the  United  Slal**s  to  set  aside  a  patent  for  lands,  or  the  final 
conlirmatioti  of  a  Mexican  grant.  It  was  held  that  to  sustain  such  suit 
it  shoultl  appear  that  the  Attorney-General  had  authorized  it.  It  was 
further  held  that  the  frauds  for  which  a  bill  to  set  aside  a  judgment  or 
a  decree,  between  the  same  parties,  by  a  court  of  competent  jurisdic- 
tion, wilt  be  sustained,  are  those  which  are  extrinsic  or  collateral  to  tbe 
matter  tried,  and  not  a  fraud  which  was  in  issue  in  the  former  suit. 
The  cases  where  such  relief  has  been  granted  are  those  in  which,  by 
fraud  or  deception  practiced  u]H>n  the  uusuccesstul  party,  lie  has  been 
prevented  from  exhibiting  Inlly  his  case,  by  reason  of  which  there  has 
never  been  a  real  contest  before  the  court  of  tlie  subject  matter  of  the 
suit.  This,  however,  does  not  apply  to  cases  of  opening  by  the  consent 
of  the  two  litigant  sovereigns. 

The  opinion  of  Mr.  Binuey,  that  it  is  not  within  the  power  of  the  Gov- 
ernment to  "confiscate"  a  debt  from  a  foreign  Government  without 

M    compensation  is  given  in/ra,  §  248 — Meade^s  case. 
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Tbe  settled  rule,  bowover,  now  is  that  tbc  Government  of  the  United 
States  bas  absolute  eontrol  of  all  claims  by  ita  citizens  against  foreign 
Governments ;  becoming,  as  a  matter  of  pubHc  duty,  liable  to  citizens 
holding  such  claims  for  losses  they  may  have  safl'ered  tbrongh  its  fail- 
ure to  show  due  diligence  in  pressing  their  interests. 

(4)    ARBXTKATION    FROP£n    WHEX    GOVZKK)IEKTS   DISAOREB ;    UMJT8    OF  ARDITBA- 

TIOK.  

i    221, 

Arbitration  as  a  mode  of  settling  international  contentions  is  dis- 
cussed in  a  futnre  section. 

Infra,  «  316. 

When  two  Governments  disagree  as  to  the  validity  of  a  claim  made 
by  one  upon  the  other,  or  as  to  the  amount  of  damages  to  be  awarded 
on  such  claim,  then  the  appropriate  remedy  is  arbitration  by  a  mixed 
commission  or  by  an  umpire.  When  there  are  reciprocal  claims  and 
set-offs  then  all  the  international  claims  pending  between  the  countries 
may  be  referred  to  a  commission. 

"The  doubt  respecting  the  authority  of  the  commissioners  to  settle 
their  own  jurisdiction  was  absurd  j  and  they  must  necessarily  decide 
upon  a  case's  being  within  or  without  their  competency." 

Lord  Longbborougti,  as  quoted  by  Mr.  King's  No.  2(5,  Feb.  20,  1797,  MSS.  Dis- 
patches, Gr.  Brit.,  as  given  in  Mr.  Bancroft  Davis'  Notes  to  Trealleo,  93. 
This  view  was  adopted  by  Lord  Grenvillo,  tbeu  minister  for  foreign  tdSain. 
See  2  Am.  St.  Pap.,  (For.  Rel.,)  398.  And  see  the  Dawson  and  the  Lord 
Kelson,  Senate  Ex.  Doc.  103,  34th  Cong.,  1st  sess. 

That  decisiouH  of  prize  courts  are  not  finals  see  ii\fra,  $  329a,    And  see  also  (  238. 

As  to  (rt-aty  provisions,  see  aupra,  $  150a. 

As  to  effect  of  disagreement  of  arbitrators,  see  Lord  Grooville's  letter  of  Apr. 
19,  1800.     2  Am.  Sfc.  Pap.,  (For.  Eel.,)  398;  $vpra,  9  IbOb. 

As  to  arbitration  in  case  of  brig  General  Armstrong,  see  infra,  $$  327,248, 3y0, 401* 

Aa  to  setting  aside  the  Netberlands  arbitration,  see  infra,  $  316. 

The  officers  of  international  commissions  may  be  removed  by  agre^ 
ment  of  the  contracting  powers  creating  the  commission. 

Mr.  Trescot^  Acting  Sec.  of  State,  to  Lord  Lyons,  Jnly  31,  1860.    MSS.  Ko 
Or.  Brit. 

«*  You  will  then  be  expected  to  advert  to  the  subject  of  the  mutual 
claims  of  citizens  and  subjects  of  the  two  conntries  against  the  Gov- 
ernment of  eacli  other,  respectively.  The  difficulty  in  this  respect  baa 
arisen  out  of  our  claims,  which  are  known  and  described  in  gODoral  ] 
terms  as  the  Alabama  claims.  In  the  first  place,  Fler  *'  "  *  ".iv 
ernment  not  only  denied  all  national  obligation  to  indeii  I  of] 

the  United  States  for  these  claims,  but  even  refused  to  entertain  them 
for  discussion.  Subsequently  ITer  Majesty's  Government  npon  rocon- 
8ideratiou  proposed  to  entertain  them  for  the  purpose  of  referring  tbciui 
to  arbitration,  but  iuHiste<l  upon  making  them  the  snbjex^t  of  speciul 
reference,  excluding  from  the  arbitrators'  consideration  certain  grouoda 
which  the  United  State's  deem  material  to  u  just  and  fair  detcrminatioa , 
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of  the  morits  of  (be  eUims.  Tlu;  United  States  dedlueil  this  speciul 
excei)tioti  and  exclusion,  anil  thus  the  proposed  arbitration  has  failed. 
It  seems  to  the  President  that  an  adjustment  might  now  bo  reached 
witbont  foriually  renewing  former  discussions." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Moran,  Jaly  17,  1868.    MSS.  Inst.,  Gr  Brit. 

After  the  outbreak  of  the  Cuban  insurrection  of  1868  the  Spanish 
Govemmeut  issued  decrees  einbargoio^  the  property  of  certain  citizens 
of  the  United  States,  and  prohibiting  the  alicuatioii  of  such  property. 
The  Ooverament  of  tho  United  States  complained  of  this  and  other 
oppressive  actions  as  violating  the  7th  article  of  the  treaty  of  1795. 
The  result  was  the  reference  of  the  questions  involved  to  a  mixed  eom- 
intssioQ. 

Senate  Ex.  Doo.  108,  4l8t  Cong.,  2d  6e88.,S43. 

"This  Department  has  for  many  years  past  adopted  the  policy  of 
submitting  to  a  dininterested  arbitration  claims  of  its  citizens  against 
other  Governments,  when  otherwise  unable  to  agree  upon  an  adjust- 
ment, and  when  no  political  reasons  have  ioterfered  to  prevent  such 
submission,  and  when  there  has  been  no  great  principle  of  public  law 
at  issue." 


Mr.  J.  C.  B.  DaTiB,  Acting  Sec.  of  State,  to  Mr.  Allen,  Ang.  13,  18G9. 
Dom.  Let.    As  to  rules  in  auch  caaea,  aee  infra,  \  316. 
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*'  The  principle  (of  arbitration)  is  one  that  has  been  followed  on  many 
occasions  by  this  Government  in  settling  disputed  claims  between  its 
citizens  and  foreign  powers.  It  has  been  tho  custom  in  these  cases  to 
conclude  a  formal  convention  with  the  interested  power  by  which  a 
claims  commission  is  to  be  formed,  to  bo  composed  in  general  of  two 
arbitrators,  one  to  be  chosen  by  the  Secretary  of  State,  and  one  by  the 
minister  of  tho  other  power,  and  an  umpire,  to  be  likewise  agreed  ui>ou 
by  the  Secretary  of  State  and  the  minister,  whose  decisions  shall  bo  re- 
garded as  flnaL    •    •    • 

'*!  may  add  that  an  agreement  so  entered  into  has  all  the  solemnity 
and  finality  of  a  treaty  between  the  powers  who  are  parties  to  it,  and  is 
in  no  sense  an  informal  reference  of  a  matter  of  contention  between  two 
lowers  to  the  decision  of  the  minister  of  a  third  power." 

Mr.  FreliDgliuysen,  Sec,  of  State,  to  Mr.  Roeecrans,  Oct.  17, 1B83.  MSS.  Dom.  Let. 


*' The  second  article  of  the  claims  convention  of  January  16, 1880, 
with  France  provides  as  follows : 

"  'The  said  commission  thusconstituted,  shall  be  competent  and  obliged 
to  examine  and  decide  upon  all  claims  of  the  aforesaid  character,  pre- 
sented to  them  by  the  citizens  of  either  country,  except  such  as  have 
been  already  diplomatically,  judicially  or  otherwise  by  competent  au- 
thorities heretofore  disposed  of  by  either  Government.' 

"  Under  the  inteq>retatiou  put  upon  tho  treaty  by  both  Governments, 
all  cases  that  had  been  passed  upon  by  prize  tribunals  were  excepted 
■  from  the  jurisdiction  of  the  commission.    (Ex.  Doc.  235,48th  Cong.,  2d 
B  BC88.,  235.) 


§  221.] 

**  It  IS  liokl  by  tins  Govemmeut  that  the  action  of  the  comuiiSBioti  in 
declaring  that  it  haul  no  jurisdiction  of  the  claim  in  qnestiou  in  no  woy 
bars  its  presentation  to  the  French  Government  for  payment.  I  have 
therefore  to  request  yon  to  recall  thi«  claim,  including  indemnity  for  the 
detention  of  the  schooner  and  the  breaking  up  of  the  voyage,  to  the  at- 
tention of  the  French  foreign  office,  as  one  which  is  believed  by  this 
•  Government  to  bejnst  and  fair,  and  to  urge  its  early  settlement." 

Mr.  Bayard.  See.  of  State,  to  Mr.  McLane,  July  29,  1885.    MSS.  Inst.,  Frauce. 

*'  It  might,  indeed,  be  argned  that  the  adoption  and  execatioo  of  the 
agreement  of  1871,  and  the  final  disposition  and  satisfaction  of  all  claims 
allowed  niider  it,  preckide  the  presentation  by  this  Department  of  a 
claim  against  Spain  for  losses  suffered  by  Mr.Morrell  between  1870  and 
1875.  But  the  agreement  contains  no  provision  barring  as  against 
Spain  all  existing  claims  not  presented  to  the  arbitrators,  and  the  pres- 
ent claim  does  not  appear  to  be  so  far  barred  by  the  agreement  or  by 
the  proceedings  under  it  as  to  preclude  its  presentation  to  the  Spanish 
Government.  Should  the  niini.ster  of  state  be  indisposed  to  make  a 
present  adjustment  of  this  claim,  you  will  endeavor  to  have  it  embraced 
in  any  general  settlement  of  pending  claims  which  it  may  be  found 
convenient  in  the  future  to  bring  about  by  a  convention  between  tbo 
two  Governments  or  otherwise." 

Mr.  Porter,  Acting  Sec.  of  State,  to  Mr.  Curry,  Jan.  2,  I8a6.    MSS.  Inst.,  Spain. 
Ah  to  r«r  adjudicate  in  uuch  cases,  see  infra,  $  238. 

**  \\TiiIe  the  claim  of  Mrs,  Stevens  presents  analogies  of  treatment 
with  the  other  cases  to  which  yon  refer,  it  stands  on  a  distinct  looting 
of  its  own,  being  one  of  a  cla.ss  heretofore  declared  to  bo  proper  for  ad- 
judication on  the  merits  by  a  specially  provided  tribunal  of  arbitration. 
If  the  Mexican  Government  should  set  up  the  late  claims  convention, 
nnd  the  failure  to  submit  the  claim  to  the  commission  organized  there- 
under, as  a  bar,  it  ha.s  the  right  to  do  so.  We,  however,  have  no  right 
to  debar  the  claimant  from  the  possible  benefits  of  an  appeal  for  a  hear- 
ing on  the  merits,  for  the  Mexican  Government  has  full  liberty  of  waiver 
in  respt^ct  of  such  bar,  and  may,  at  its  own  pleasure,  consent  and  agree 
to  permit  the  claimant's  case  to  be  stated  and  heard.  All  that  we  can 
ask  is  that  the  Mesic^ni  Government  avail  itself  of  tlie  opportunity  to 
manifest  its  sense  of  magnanimity  and  justitM}  in  this  regard,  if  its  dis* 
passionate  examination  of  the  appeal  shall  warrant  it  in  doing  so.  If 
the  resnlt  be  to  set  up  the  treaty  as  a  bar,  we  would  uot  hesitate  to  con- 
cede its  effectiveness,  as  we  should  expect  Mexico  to  coiKodo  i>ur  posi- 
tion were  the  case  reversed  and  our  answer  made  in  those  terms.  Bat 
Senor  Mariscal  cannot  bo  unmindful  of  the  fact  that  this  very  treaty  bar 
has  only  recently  been  the  subject  of  consideration  between  tbe  two  Oov- 
ernmentJ?,  by  reiK-^on  of  the  Mexican  appeal  in  the  Weil  and  La  Abra  ' 
oases,  and  that  the  United  States  have  met  Mexico  half  wa^  in  an  earn-  ' 
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est  oflbrt  to  secure  the  euds  of  equity  aud  justiec,  by  providiug  a  resort 
not  contemitliited  when  tlje  treaty  was  framed,  aud,  indeed,  barred  by 

its  expreaa  terms." 

Mr.  Dnywd,  S<^c.  of  Stiite,  to  Mr.  Jackaou,  Juii.  2C,  186(3.     MSS.  Innt.,  Mex. 

"The  general  rule  is  tbat  when  an  arbitrator  or  a  referee  makes  a 
decisiou  and  adjourns  without  expressly  deciding  a  motion  for  a  rehear- 
ing, the  decision  \»  left  in  full  force.  The  motion  does  not  ipsofaeto 
reopen  the  case;  and  the  adjournment  without  specific  action  on  the 
motion  by  implication  denies  it. 

"With  respect  to  the  objeciion  to  the  decision  of  the  arbitrators, 
that  it  is  not  altogether  sound  in  law,  it  is  to  be  noticed  that  under  the 
convention  under  which  the  United  States  and  Spanish  Claims  Com- 
mission was  orgauized,  the  two  Goverumeuts  expressly  agreed  tliat 
they  would  accept  the  awards  made  in  the  several  cases  submitted  to 
the  proposed  arbitration  as  final  and  conclusive.  This  provision  was 
adopted  by  the  contracting  parties  as  an  essential  part  of  the  arrange- 
ment for  the  settlement  and  disposition  of  claims,  and  with  the  under- 
standing that  it  was  to  bo  kept  as  faithfully  as  any  other  provision  of 
the  treaty." 

Mr.  Bftyard,  Sec.  of  Stotej  to  Mr.  Rodriguez,  Mar.  2"i,  1888.    MSS.  Dora.  Lets 

"  I  have  failed  to  discover  iii  yonr  letter  any  reason  for  changing  the 
opinion  expressed  in  my  letter  of  the  22d  instant,  that  it  would  be  im- 
proper,, upon  the  grounds  which  you  allege,  for  this  Government  to 
seek  to  reopen  the  claims  in  question,  after  their  dismissal  on  the  merits 
by  the  couimission.  It  is  conceived  that  the  distinction  which  you 
draw  between  a  claims  commission  under  a  treaty  duly  ratified  by  the 
Senate,  and  such  a  commission  under  a  diplomatic  agreement,  while 
material  in  some  relations,  does  not  aft'ect  the  binding  force  of  the  de- 
cisions in  either  case  as  between  the  contracting  Governments  upon 
all  claims  which  properly  fell  within  the  scope  of  the  commission.  The 
case  of  the  brig  General  Armstrong,  which  you  cite,  does  not  appear  to 
lend  any  strength  to  yonr  argument,  for,  notwithstanding  the  denunci- 
ation of  the  award  of  the  arbitrator,  no  effort  was  made  to  reopen  the 
question  with  Portugal;  and  in  the  opinion  of  Chief-Justice  Gilchrist, 
to  which  you  refer,  there  was  an  express  disclaimer  of  any  denial  of  the 
power  of  the  United  States  '  to  submit  to  arbitration  the  claim  of  oue  of 
its  own  citizens  upon  a  foreign  Government,  which  it  has  been  prose- 
cuting, in  such  a  way  as  to  preclude  itself  from  again  pressing  that 
claim  npon  such  foreign  Government.' 

"It  is  also  to  be  observed  that  in  the  cases  which  you  are  now  seek- 
ing to  have  reopened  the  claimants  submitted  themselves  to  the  com- 
mission without  protest,  and  had  their  cause  ably  and  fully  presented. 
In  this  regard  their  present  position  is  the  reverse  of  that  of  the  claim- 
ants in  the  case  of  the  General  Armstrong  when  they  presented  their 
petition  to  Congress  for  relief.    The  only  act  by  which  it  was  attempted 
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t<i  sbow  tLut  tliey  Lad  (juusctited  to  tlie  subuiissiou  of  their  claim  to 
arbitration  was  tbe  request  of  their  agent  to  bo  permitted  to  present  an 
argmoent  in  support  of  the  claim  to  the  arbitrator,  anil  this  request  the 
Secretary  of  State  denied." 

Mr.  Bayard,  Soc.  of  State,  to  Mr.  Eodrigner,  Mar.  31,  188C.    MSS.  Dom,  Let. 
Infra,  $  238,    See  App.,  YoL  iii,  $  22L 

The  decision  of  an  international  tribunal  over  matters  as  to  which 
it  is  made  the  supreme  arbiter  is  final,  and  is  not  the  subject  of  revision, 
except  b}'  the  consent  of  the  contesting  sovereigns. 
Comegys  v.  Vosse,  1  Pot.,  913. 

Under  the  treaty  with  Spain  of  February  22,  1819,  provision  was 
made  for  the  appointment  of  commissioners  to  "receive,  examine,  and 
decide  upon  the  amount  and  validity  of  all  claims"  of  a  certain  descrip- 
tion against  that  Government.  It  was  held  that  this  gave  the  commis- 
nioners  power  to  decide  conclusively  upon  the  amount  and  validity  of 
claims,  but  not  upon  the  conflicting  rights  of  parties  to  the  earns 
awarded  by  them. 

Comegys  p.  Vassc,  I  Pot.,  193. 

The  same  rule  applies  to  tho  treaty  with  Franco  cf  the  4th  of  July, 
1831. 

Frevall  r.  Bache,  14  Pet., 95.    See  <«/>a,  $  31G. 

Under  the  act  of  Congress  constituting  a  board  of  comnilssioDers  to 
pass  on  cluims»  proviiled  for  by  the  treaty  with  France  of  1831,  the  de- 
cision of  the  board  between  coufltctiug  claimants  is  not  conclusive,  and 
the  question  of  their  respective  titles  is  fully  open  to  be  atljudicated  by 
the  courts. 

Ihid.    Supra,  H  148/. 

The  award  of  commissioners  under  the  act  of  1849  (9  Stat.,  393),  i)asst»d 
to  carry  into  effect  the  convention  with  Mexico  of  1848,  does  not  finally 
settle  the  equitable  rights  of  third  persons  to  the  money  awarded.  It 
makes,  however,  a  legal  title  to  the  person  recognized  by  the  award  as 
the  owner  of  tho  claim,  and  if  he  also  have  equal  equity,  his  legal  title 
cannot  be  disturbed. 

Jud8on  t>.  Corcoran,  17  How.,  t)12.    Supra,  $  154. 

An  act  of  Congress  referring  a  claim  against  the  Government  toi 
officer  of  one  of  the  Executive  Departments  to  examine  and  adjust,  dc 
not,  even  though  the  claimant  and  Government  act  under  tho  statate 
and  the  account  is  examined  and  adjusted,  make  the  case  one  of  arbi- 
trament and  award,  in  the  technical  sense  of  these  words,  so  as  to  bind 
oilher  party  as  by  submission  to  award.  Hence  a  subsequent  act  ro- 
pealing  the  one  making  the  referancc  (tho  claim  not  having  been  yet 
paid)  impairs  no  right,  and  is  valid. 

Gordon  t.  U.  8.,  7  Wall.,  18^.    As  to  ra  adjudicata,  aoe  infra,  $  :i38. 
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Where  a  special  mode  is  provided  for  obtaining  compeueatiou,  such 
as  by  statute  or  by  treaty,  or  where  the  iiower  of  assessiug  or  deciding 
on  the  questioiia  is  given  to  a  special  tribunal,  tbe  remedies  specially 
provided  can  alone  be  pursued,  and  no  action  in  the  premises  cau  be 
uiaiutaiued  in  the  Court  of  Claims. 

Meade's  case,  2  C.  Cla.,  2-28;  afflrmed,  9  Wall.,  691. 

An  award  was  made  under  the  7th  article  of  the  treaty  of  1794  with 
Great  Britian  to  several  persons  collectively,  who  afterwards  disagreed 
as  to  their  resi^ective  shares.  It  was  advised  that  the  Governinetithad 
only  to  see  that  the  money  was  paid  to  those  in  whose  favor  it  was 
awarded,  and  that  they  must  resort  to  the  courts  to  settle  their  dif- 
ferences. 

1  Op.,  153,  Breckenridge,  180G. 

By  the  fifth  article  of  the  convention  of  1822,  "in  the  event  of  the 
two  commissioners  (on  the  part  of  the  United  States  and  Great  Britain 
resjiectively)  not  agreeing  in  any  particular  case  under  examination,  or 
of  their  disagreement  upon  any  question  which  may  result  from  the 
stipulations  of  this  convention,  then,  in  that  case,  they  shall  draw  by 
lot  tLe  name  of  one  of  the  two  arbitrators  who,  after  having  given  due 
consideration,"  etc.  The  commissionera  disagreed  as  to  the  allowance 
of  interest,  but  the  British  commissioner  refused  to  call  an  arbitrator. 
It  was  held  that  his  action  wiw  unwarranted. 

2  Op.,  28,  Wirt,  1826.    See  avpra,  $  150(i. 

By  the  fifth  article  of  the  convention  of  1818,  certain  differences  were 
referred  to  the  Emperor  of  Russia,  who  awarded  that  the  United  States 
were  *'  entitled  to  claim  from  Great  Britain  a  just  indemnification  for 
all  private  property  which  the  British  forces  may  have  carried  away ; 
and,  as  the  question  relates  to  slaves  more  especially,  for  all  the  slaves 
that  the  British  forces  may  have  carried  away  from  places  and  terri- 
tories of  which  the  treaty  stipulates  the  restitution,  in  quitting  these 
same  places  and  territories.'^  A  convention  was  subsequently  formed 
at  St.  Petersburg  between  the  United  States  and  Great  Britain,  July 
12,  1822,  ''for  the  purpose  of  carrying  into  efl'ect  this  award  of  Ilis 
Imperial  Majesty."  A  question  arose  as  to  the  |)ayment  of  interest  on 
the  indemnity  awarded,  and  Great  Britain  appealed  to  the  terms  of  the 
convention  of  1822  as  relieving  her  from  such  payment.  It  was  held 
that  "just  indemnification"  involved  not  merely  the  return  of  the  value 
of  the  specific  property,  but  compensation  in  the  nature  of  damages  for 
the  wrongful  detention  of  it ;  but  since  this,  if  not  impracticable,  would 
be  a  work  of  great  labor  and  time,  interest,  according  to  tbo  usage  of 
nations^  was  a  necessary  part  of  the  indemnification.  It  was  further 
held  that  in  case  of  conflict  between  the  award  and  tlie  terms  of  the 
convention  of  1822,  the  latter  shonld  give  way  to  the  former. 
2  Op.,  28,  Wirt,  1826.    5Mj>ra,  $  IGOtf.    As  to  interest,  s.  «•  iitfra,  $  240. 
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Acconliag  to  tbe  public  law  of  tie  monarcbies  of  Europe,  tlie  author, 
ity  of  mioisters,  mid  perhaps  of  interDatioual  couimiesioncre,  expires  on 
the  deaths  deposition,  or  abdication  of  the  prince;  but  not  so  as  between 
the  American  Eepublics,  in  which  the  executive  power  is  iierinauetit  and 
continuous^  without  regard  to  the  goveruing  person,  and  there  is  no 
interruption  of  the  authoritj  or  renewal  of  the  credentials  of  their 
public  ministers  on  a  change  of  President  for  whatever  cause,  provided 
Kuch  President  continues  to  represent  and  exercise  the  appointing  power 
of  the  Government. 

7  Op.,  5ttJ,  CuBhing,  1855.    See  infra,  $  316. 


The  convention  of  18G4  with  the  United  States  of  Colombia  confe: 
on  the  commission  thereby  created  authority  to  decide  the  cases  which 
bad  been  i»resented  within  the  time  specified,  and  which  had  not  been 
decided  by  the  commission  appointed  uuder  the  convention  of  1857,  and 
therefore  conferred  jurisdiction  to  determin  e  what  cai;es  bad  been  pre 
sen  ted  to,  but  not  decided  by,  the  old  commission. 

11  Op..  402,  Spood,  1805. 


I 


A  claim  was  duly  referred  to  the  board  of  commissioners  existinj 
under  the  convention  of  September  10,  1857,  between  the  United  States 
and  New  Granada,  and,  agreeably  to  certn in  provisions  of  said  conven- 
tion, was  afterwards  submitted  to  an  umpire,  wlio  reported  his  awa: 
during  the  existence  of  the  board.  The  case  was  afterwards  refer: 
without  the  claimant's  consent,  to  the  commission  constituted  under 
convention  of  February  10,  1864,  with  the  United  States  of  Colombi 
as  the  representative  of  the  late  Eepublic  of  New  Granada  for  the 
aminatton  auil  adjustment  of  such  claims  as  were  presented  to,  but  not 
settled  by,  the  previous  board.  It  was  held  that  tbe  umpire's  award 
was  a  valid  and  conclusive  ascertainment  of  the  claim  under  the  treaty 
of  1857,  and  that  the  United  States  should  ask  its  payment  from  Colom- 
bia. 

13  Op.,  19,  Hoar.  18G9.     See  Bupra,  ^  145,  220. 

The  act  establishing  the  Department  of  Justice  does  not  prohibit 
designation  by  the  President  of  an  advocate  on  the  part  of  the  Unl 
Stjites  under  the  agreement  with  Spain  of  1871,  organizing  tbe  A 
lean  and  Spanish  Claims  Commission. 

13  Oi»..  416,  Akoruittu,  1871.     See  $upra,  $  IGl. 

Ah  to  borrnig  claima  by  intermpiliate  arbitral  ion,  Ketdement^  or  iTor,  aee  ii/r<, 
Hif38,  240. 

Tlio  following  docQtnents  ntay  be  referred  to  in  ibis  connection: 
Report  in  favor  of  entabtiBbiog  a  court  for  scttk-ment  of  claima  ogainat 

United  SUtca.     Honm  Sep.  613,  45tb  Cong.,  2il  aeaa. 
Buport  in  fiiTor  of  providing  a  judicial  tribunal  for  foreign  claim*. 

Bep.  198,  46tb  Cong.,  2d  bcsm.     Favorable  report  that  tbey  b«  taken  from 

Coogreas  ami  sTibmrlted  to  tbe  Conrt  of  flairnf.     JIoiiw^  Jlv\>.  r.t»,  47th 

lat  seaa. 
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As  has  beeo  seen  in  a  prior  section  {§  220}  the  Gov-enimeut  of  the 
TJuiteil  Sttites  is  not  prediidetl  by  tlie  award  of  an  arbitration  from 
refusing  to  press  a  claim  which  such  arbitration  approves. 

The  award  in  1873  of  the  British,  Italian,  and  United  States  com- 
missioners on  the  claims  of  British  subjects  against  the  United  States 
and  United  States  citizens  against  Great  Britain,  will  bo  found  in  Brit, 
and  For.  St.  Pap.  for  1873-'74,  toI.  65. 

,  (5)  aOVEBNMBNT  MAY  RESORT  TO  KXTREMK  MKA8URES  TO  ENFORCE  PAYMENT. 

§222. 

Aa  to  reioroion  and  reprisol,  see  infra,  $  318. 

As  to  noQ-intereonree,  $  31f*. 

As  to  embargo,  $  320. 

Aa  to  diaplay  of  force,  $  331. 

"  The  general  position  assumed  by  the  President,  and  apparently  sus- 
tained by  Judge  Wayne  and  others,  is,  that  whenever  a  nation  has  a 
claim  clearly  founded  in  justice,  as  that  in  question  undoubtedly  is,  and 
justice  is  denied,  resort  must  ultimately  be  had  to  war  for  redress  of  the 
'injury  sustained.  This,  as  an  abstract  proposition,  is  wholly  untenable, 
supported  neither  by  the  practice  of  nations  nor  by  common  sense*  The 
denial  of  justice  gives  to  the  offending  nation  the  right  of  resorting  to 
arms,  and  such  a  war  isjust  so  far  as  relates  to  the  offending  party.  But 
to  assert  that  a  nation  must  in  such  a  case,  without  attending  either  to 
the  magnitude  of  the  injury,  and  without  regard  either  to  its  own  im- 
mediate interest  or  to  i>oiitical  considerations  of  a  higher  order,  affecting 
jjerhaps  its  foreign  and  domestic  concerns,  inflict  upon  it.self  the  calam- 
ities of  war,  under  the  penalty  of  ineurring  disgrace,  is  a  doctrine  which, 
if  generally  adopted,  would  keep  tho  world  in  i>erpetual  warfare,  and 
sink  the  civilized  nations  of  Christendom  to  a  level  with  the  savage  tribes 
of  our  forests." 

Mr.  Gallatin  to  Mr.  Everett,  Jan.,  1833.    2  Gallatiu's  Writings,  494. 

Tho  proceedingB  of  President  JacliBon,  criticisoU  above,  iu  pressing  tbepuyujeut 
of  tbo  French  Jndemnity  in  1833-'36,  are  detailed  infra,  H  316/. 

The  action  of  the  British,  French,  and  Spanish  Governments  in  ouforciog  their 
claima  on  Mexico  is  noticed  eupra,  {i  58 ;  infra,  $  ti32. 

Upon  the  refusal  of  the  Government  of  Buenos  Ay  res  to  i)ay  a  debt  to  a 
citizen  of  the  United  States  which  the  Government  of  the  United  States 
claimed  to  be  justly  due,  the  minister  of  tho  United  States  at  Buenos 
Ayres  was  instructed  *'  to  insist  upon  an  arbitration  to  take  place  at 
this  city'^  (Washington),  and  that  the  award  of  the  arbitrators  shouhl 
be  final.  He  was  further  instructed  to  say  to  the  Government  of  Bue- 
nos Ayres  "  that  any  further  delay  on  its  part  in  facilitating  and  effect- 
ing its  linal  settlement,  will  bo  regarded  by  the  President  as  indicating 
but  a  slight  desire  to  do  justice  to  a  citizen  of  the  United  States,  and 
to  cultivate  and  promote  the  friendly  relations  which  so  happily  exist 
between  the  two  Governments." 

Mr- Calhoun,  Sec.  of  State,  to  Mr.  Hreut,  Mar.  3,  1845.     MSS.  lust.,  Arg.  Itep. 

8eo  iftirf.  for  letter  from  Mr.  Clayton,  Sec.  ofState,  toMr.  Harris,  Feb.  13,1850. 

As  to  payment  in  Halsey'a  cose,  see  Mr.  Marcy  to  Mr.  Podon,  July  3,  18.''»4  ;  ibid. 

As  to  arUitrat  ion,  eoo  tupra,  $  221.    As  to  contractual  claims,  see  infra,  $$  231  ff. 
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The  ChiDCse  GoverDinent  having  persistently  refused  to  pay  b  claiD 
for  personal  injuries  to  a  citizen  of  the  United  States  which  it  admitted  id 
be  due,  the  United  States  minister  at  China  was,  in  1855,  itistmctedj 
at  bis  discretion,  *'  to  resort  to  the  measure  of  withholding  duties  to  th« 
anionnt  thereof." 

Mr.  ilarcy,  Sec.  of  Stat«,  to  Mr.  Parker,  Oct. 5, 1855.    MSS.  Inst.,  CbiD*. 

in/ra,  ^  318,  oa  to  reioraloD  and  reprisals. 
An  to  the  witbdravrat  ofdiplomatio  intercoarae,  see  infra,  (  317. 

The  degree  of  indemnity  and  of  satisfaction  to  be  aftbrded  to  the 
Government  of  the  United  States  for  injuries  to  citizens  of  the  United 
States  by  misconduct  of  the  Government  of  Japan,  must  be  in  some 
measure  left  to  the  action  of  the  minister  at  Japan. 

Mr.  Sewanl,  Sec.  of  State,  to  Mr.  Pmyn,  July  10, 18B3.    MSS.  Inst.,  Japan. 

In  such  cases,  when  the  injury  involves  also  an  insult  to  the  flagj 
of  the  United  States,  the  demand  for  satisfaction  must  be  imperatival 
and  the  United  States  naval  force  at  Japan  may  not  only  be  used  to  j 
protec^t  the  legation  and  any  of  the  citizens  of  the  United  States  therul 
resident,  but  the  Tycoon  is  to  be  informed  that  "the  United  States | 
will,  as  they  shall  find  occasion,  send  additional  forces  to  maintaiuj 
the  foregoing  demands." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Prayn,  Sept,  I,  1865;  ibid. 

"The  rule  of  the  law  of  nations  is  that  the  Government  which  re- 
fuses to  repair  the  damage  committed  by  its  citizens  or  subjects,  to 
punish  the  guilty  parties,  or  to  give  them  np  for  that  purpose,  may 
be  regarded  as  virtually  a  sharer  in  the  injury  and  as  responsible 
therefor." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Foster,  Ang.  15,  1873;  citing  Calvo  Inf,  Law, 

vol.  ii,  p.  397.    MSS.  Inst.,  Mex. 
As  to  pacific  measures  to  obtain  redress,  see  in/ra,  ((  315^. 
As  to  war  measures,  seetn/ru,  ^  333 /". 

IV.  CLAIMS  BASED  OS  WAR. 

(1)  A    60V£UeiO.\  IS     NOT  ORDINARILY  RESPONSIBUB  TO  AUSN  RE6U>E1>(TS  roB^ 
JURIKS  THKY  KKCEIVK  ON   HIS  TKHBITORY  FROM   BELLIGERENT  ACTIOX,  OB 
INSURGENTS  WnO.M  HE  COULD  KOT  CONTROL,    OH  WnOM  THE   CLAIMANT  OOTSKfr* 
MKNT  HAD  RECOGNIZED  AS  BELLIGERENTS. 

§    223. 

The  mere  ^^revolutionary  state  "of  a  part  of  Mexico  cannot  be  ao 
cepted  by  the  United  States  as  a  defense  to  a  claim  on  Mexico  for  in-j 
juries  inflicted  ou  citizens  of  the  United  States  in  Mexico  in  violatio 
of  treaty  engagements. 

Mr.  McLoof,  Sco.  of  Stato,  to  Mr.  liullcj-,  Juno  *.'(),  1834.     MSS.  Iiml.,  Mux. 

A  citizen  of  the  United  States  who  became  domiciled  in  Kioar 
in  185<>,  when  the  country  was  in  a  stato  of  >var,  and  there  eDg»|;c*d  i 
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mauuiactures  in  the  seat  of  tiirault,  and  was  attacked  by  a  party  of 
soldiers,  his  ptibou  iujurcd,  and  his  property  plundered,  was  held  not 
entitled  to  recover  from  IJicaragiia  for  the  injury.  '*  When  he  domiciled 
himself  in  Nicaragua  ho  knew  that  the  Eepnblic  was  in  a  state  of  war, 
and  assumed,  therefore,  the  necessary  hazards  which  attend  the  resi- 
dencoeven  of  a  neutral  in  a  belligerent  country.  In  estimating  these  haz- 
ards he  probably  weighed  against  them  the  profits  which  ho  hoped  to 
derive  from  his  business,  and  if  he  haj*  been  disappointed  in  his  expocta- 
tions  this  Government  can  only  lament  that  it  is  unable  to  afford  him 
any  remedy.'' 

Mr.  Cass,  Sec.  of  St.itc,  to  Mr.  Groon,  Apr.  S6,  1858.    MSS,  Dom.  Let. 

Whether  a  nation  is  rcspousiblo  for  spoliations  by  insurgent  author- 
ities which  for  a  time  obtain  possession  of  part  of  its  territory  depends 
upon  the  question  how  far  such  authorities  were,  in  international  law, 
eapable  of  binding  the  nation  by  their  acta. 

Mr.  Sowartl,  Sec.  of  Stoto,  Report  Mar.  30,  1801.    MSS.  Report  Book,  Dep.  of 
State. 

The  Government  of  the  United  States  cannot  bo  responsible  to  the 
Government  of  Franco  for  sentences  imposed  on  French  citizens  by 
military  tribunals  in  New  Orleans  in  ISGl*. 

Mr.  Sewiinl.  Sfc.  of  Stutf,  to  Mr.  Tieilbard,  Oct.  11,  ItHVZ.    MSS.  Notes,  France. 

And  this  is  a  fortiori  the  case  when  such  persons  wero  engaged  act- 
ively or  passively  in  the  insurrection. 

Same  to  amuo,  Nov.  3,  18C:J;   ihld. 

Nor  can  such  persons  claim  for  damages  sustained  by  them  from  the 
forcible  manumissionof  their  slaves  by  Federal  troops. 

Mr,  Sowanl,  Stc.  of  State,  to  Mr.  Mercier,  Nov.  8,  1862 ;  ibid.     Sou  Mr!  Seward 

to  Mr.  Mcrcier,  Fob.  21,  ld03,  ibid. ;  infra,  ^  *.i43. 
A«  to  cjise  of  Afbtttbnot  .ind  Aoibrister,  soo  infra,  $  348a. 

"France,  by  recognizing  the  insurgents  as  belligerents,  may  be  ex- 
pected to  have  accepted  all  the  responsibility  of  that  measure,  aud  to 
be  content  to  regard  Her  subjects  domiciled  in  belligerent  territory  as 
identified  with  b«'lligerent8  IheniscJve.s.  There  can  be  no  question  as 
to  theapjilicability  of  this  rule  to  domiciled  merchants,  and  the  reasons 
for  its  applicability  to  that  class  seem  to  be  sufficient  for  it  to  embrace 
all  aliens  who  reside  in  an  eneray'8  country  for  the  purpose  of  carrying 
, on  business  of  any  kind." 

Mr.  Soward,  SiJC.  of  State,  to  Mr.  Daytou,  Jan.  12, 16G4.    MSS.  lust.,  Plraacc. 
That  recopnitiou  of  iusnrgctiLs  as  belligerents  relieves  tho  pan>nt  statM,  si-e 
iupra,  $  00. 

"  It  is  believed  that  it  is  a  received  principle  of  public  law  that  tho 
subjeirfs  of  fotMMgn  powers  domiciled  in  ac<mntryin  a  state  of  war  are  not 
entitled  to  greater  privileges  or  immunities  than  the  other  inhabitants 
of  the  insunectionary  district.  If,  for  a  supposed  purpose  of  the  war, 
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one  of  tbe  belligerents  thinks  proper  to  destroy  nentral  property,  the 
other  cannot  legally  bo  regarded  as  accountable  tliore for.  By  volun- 
tarily remaining  in  a  country  in  a  state  of  civil  war  they  must  be  held 
to  have  been  willing  to  accept  the  risks  as  well  as  the  advantages  of 
thiit  domicil.  The  same  rule  seems  to  be  applicable  to  the  property  of 
neutralSj  whether  that  of  individuals  or  of  Governments,  in  a  belliger- 
ent country.  It  mast  be  held  to  be  liable  to  the  fortunes  of  war.  In 
this  conclusion  the  umlcrsigited  is  happy  in  being  able  to  refer  the 
Austrian  Government  to  many  i>recedentsof  comparatively  recent  date, 
one  of  which,  a  note  of  Prince  Schwartzenbcrg,  of  the  lltU  April, 
1850,  in  answer  to  claims  put  forward  on  bebalf  of  British  subjects, 
who  were  represented  to  have  suflfered  iu  their  persons  and  property  | 
in  the  course  of  an  iusurrection  in  Naples  and  Tuscany." 

Mr.  Sijward,  8e<'.  of   State,  to  Mr.  Wydtubruck.  Nov.  16,  1865.    MSS.  Not 

Austria. 
As  to  culpubilitj  of  clalmaDt  in  such  oaaes,  see  infra^  $  243. 

"This  Government  has  not  as  yet  paid,  or  made  any  provision  for 
paying,  damages  to  neutrals  who  were  arrested  and  detained  daring 
the  late  rebellion,  upon  information  and  suspicion  which  investigation™ 
proved  insiiflicient  to  warrant  a  continuance  of  such  restraint.  Having  V 
learned  by  our  own  experience  that  errors  of  this  sort  are  among  the 
unavoidable  incidents  of  civil  war,  and  the  legislative  authority  hav- 
ing reserved  for  itself  tlic  settlement  of  tbe  principles  ujron  which  in- 
demnification shall  be  measured  and  granted  in  cases  where  it  shall  be 
found  justly  due,  this  Govenunent  is  not  in  a  position  to  render  it  dis- 
creet lur  it  piTtMnptorify  to  demand  vindictive  damnges  from  a  friendly 
power  now  sntlering  the  same  misfortune  of  interual  hostilities  from 
which  wo  have  recently  found  deliverance."  ^ 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Edwards,  Fob.  27, 1869.    MSS.  Dom.  Lot.       f 

The  mere  temporary  arrest  and  detention  of  a  citizen  of  tho  United 
States  in  France  at  the  time  of  the  siege  of  Paris,  during  the  Franco- 
German  war  of  1871,  does  not,  hy  itself,  give  ground  for  a  claim  against 
tho  French  Government  unless  it  be  shown  that  the  arrest  was  withoot  | 
excuse  or  probable  cause.  "  Citizens  of  the  Unitetl  States,  in  commott  j 
wilh  other  foreigners  who  were  unfortunate  enough  to  be  residents  of 
Franco  during  the  period  to  which  Mr.  II.'s  memorial  refers,  wore  ren- 
dered liable  to  certain  inconveniences  which  seem  to  have  been  uu- 
avoidable  under  tlie  circumstances,  and  are  inseparable  from  a  coodi- 
tioD  of  war  such  as  France  was  then  in.  Such  a  state  of  society  as  theaj 
existed  in  Franco  demanded  from  foreigners  who  were  at  the  time  reai* 
dent  there  the  utmost  priulence  and  caution.  Whether  Mr.  II.  exer. ' 
cised  snch  prudence  does  not  clearly  appear  from  the  papers  which  h« 
has  placed  on  file.  His  case  does  not  scern  to  present  any  feature  not 
common  to  tho  cases  of  many  citizens  of  the  United  States  who  wCTft 
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arrested  ici  France  daring  that  period,  ou  similar  grounds  and  under 
circamstauces  at  least  as  favorable  as  those  which  surrounded  Mr.  H." 

Mr.  Fiab,  Sec,  of  State,  to  Mr.  Washburne,  Oct.  19, 1872.    MSS.  Inst.,  I-Yance. 

A  foreign  Government  may  bo  liable  to  aliens  for  damages  inflicted 
by  insurgents  against  its  authority  whom  it  has  not  recogtiized  as  bel- 
ligerents, and  who  have  not  been  so  recognized  by  the  Government 
making  the  demand. 

Mr.  Davis,  Acting  Soc.of  State,  to  Mr.  Pilw,  July  28,  lti73.  MSS.  lDet.,Vone«. 
This,  however,  assumea  that  the  iDBurrection  was  not  beyoud  the  control 
of  the  Oovorument  in  whose  titular  territorj'  it  existed. 


I 


L 


**  If  a  country  receives  strangers  within  its  limits,  it  thereby  incurs  a 
liability  to  protect  them  from  violence,  not  only  on  the  part  of  its  own 
authorities,  but  ordinarily  also  from  violence  on  the  part  of  insni'gents. 
Tbis  latter  ground  of  liability  may  be  regarded  as  continuing  at  least 
until  the  Government  of  a  neutral  country  whose  citizens  may  be  ag- 
grieved in  the  coui-se  of  the  hostilities,  shall  recognize  the  insurgents 
as  entitled  to  belligerent  riglits.  [Supra,  §  iiil]  There  was  no  such 
recognition  by  this  Government  at  the  time  when  the  claimants  ad- 
verted to  sustained  tlie  injuries  of  which  they  complain.  This,  how- 
ever, though  the  general  rule,  is  subject  to  obvious  exceptions-  Per- 
haps the  rule  should  not  always  apply  to  persous  domiciled  in  a  coun- 
try, and  mrely  to  such  as  may  visit  a  region  notoriously  in  a  state  of 
civil  war,  or  ever  to  such  part  of  a  country  as  may  virtually  bo  domi- 
nated by  savage  tribes." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Foster,  Aug.  15,  Ittrj.    MSS.  luat.,  Mex. 

The  treaty  of  1831,  between  the  United  States  and  Mexico,  does  not 
by  itself  relievo  Mexico  from  liability  for  injury  inllicted  by  insurgents 
in  Mexico  on  citizens  of  the  United  States. 
Ibid, 

"  The  passage  from  Lord  Stanley's  sijecch  on  the  Pacificocase,  which 
Calvo  quoteo,  does  not  appear  to  give  the  support  to  the  position  of 
Mr.  Lafragua  whi<;h  he  seems  to  sui»pose.  His  lordshiji  says  he  does 
not  believe  that  Governments  are  obliged  to  the  full  extent  of  the  term  to 
indemnify  foreigners  who  may  have  suffered  damage  by  superior  force. 
This  Government  coincides  in  oinuion  with  his  lordship.  There  are 
cases  in  which  there  may  be  no  accountability  on  the  part  of  the  Gov- 
ernment. The  loans  exacted  from  Mr.  Uhich  and  Mr.  Langstroth  are 
not,  however,  regarded  as  a  case  of  that  character.  The  i>osition  taken 
by  Austria  and  llussia  in  respect  to  the  damages  sustained  by  British 
subjects  from  the  effects  of  the  insurrection  in  Tuscany  in  1S4S,  and 
particularly  at  Leghorn,  to  which  Calvo  refers,  are  not  believed  to 
strengthen  the  position  of  Mr.  Lafragua.  It  is  true  that  Calvo,  in  this 
instance,  does  not  state  the  case  with  sufficient  fullness  to  enable  it  to 
be  easily  understood.    If,  however,  from  an  expression  in  the  paper  of 
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Count  Nesselrode,  wLicli  is  referred  to,  it  may  be  inferred  tbut  the 

tliimap's  wciT.  wu.staineil  in  tlie  recovery  by  tlie  Tnsciui  Goveriimeutby 
Ibtee  ol'armsf,  of  it.s  possessit)!!  of  Leghorn,  sucli  si  ease,  aliso,  is  CDtirely 
ditterent  from  tbe  exaction  of  the  forced  lonns  in  the  oue  under  con- 
sideration.'' 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Foster,  Dec.  10,  1873.     MSS.  Inst.,  Mex. 


J 


"  It  is  true  that  tbia  Govornmeut  bas  not  confessed  its  liability  fol 
the  injuries  to  forei^nera  by  persons  cbiiming  autbority  in  the  South 
during  the  rebellion.  Tlio  reason  for  tbis  disavowal  is  believed  to  be 
as  strong  as  I  bat  for  the  accountability  of  Mexieo  in  the  other  case. 
Belligerent  rights  had  tacitly,  at  least,  been  granted  to  the  insurgents 
not  only  by  this  Government  but  by  those  of  the  principal  Euroi>eau 
nations.  This  is  a  coricessiou  which  may  be  allowed  to  carry  with  it 
an  ackijowledguicnt  that  the  party  in  whoso  favor  it  may  be  made  is 
both  competent  and  willing  to  do  justice  to  the  citizens  or  subjects  of 
the  grantor,  ami,  indeeil,  may  of  itself  be  allowed  to  exempt  the  other 
party  from  such  accountability.  This  Department  is  not  aware  that 
I  he  Mexican  Governmeut  ever  acknowledged  the  belligerent  rights  uf 
the  citizens  in  New  Leon.  It  is  believed  to  be  certain  that  they  were 
never  acknowledged  by  any  foreign  Governiuent.     •     •    • 

"It  may  be  repeated  that  this  Government  has  not  acknowledged  it4 
accountability  for  injuries  to  foreigners  by  insurgents  during  the  late 
civil  war  iu  this  countrj*.  In  this  it  is  regarded  as  justitied  by  the 
titagnitude  of  that  conilict,  and  especially  by  the  fact  that  the  foreign- 
ers who  were  so  injured  are  citizens  or  subjects  of  countries  who  ac- 
knowledged the  insurgents  as  belligerents."  ^m 
Mr.  Fish,  St'c.  of  St.ilc,  to  Mr.  Foster,  Dec.  Itl,  1873.     MSS.  Inst.,  Mcx.  ^M 

"  The  resort  to  such  measures  as  were  adopted  by  the  forces  of  Ibd 
Uaytiau  Government  to  suppress  the  local  revolt  against  the  Govern- 
ment and  the  laws  may  have  been,  and  no  doubt  was,  in  the  estimatiou 
of  the  Haytiaii  Government,  entirely  justifiable,  and  this  Governmeut_ 
has  ito  tlisposition  tb  question  the  correctness  of  this  view  as  to  lhe« 
precautionary  municipal  measures;  but  it  follows,  nevertheless,  tba 
tlie  Governmeut  is  answerable  for  the  destruction  of  private  propert; 
which  may  have  been  necessarily  sacrificed  to  the  success  of  such  mea 
ures.  It  is  because  of  the  recogniiiou  by  this  Government  of  the  niK*e*'~' 
nities  that  such  emergencies  give  rise  to  that  it  limits  the  demand  iu 
the  present  instance  to  corapeiisution  for  actual  losses." 

Mr.  Dlaiijo,  Sec.  of  State,  to  Mr.  Luu>;»lon,  July  1,  1881.    MSS.  Inst.,  Ilnjrti. 
Mr.  Fij.ir»  report  of  May  15,  1871,  giving  tlio  ronortn  of  Mr.  Whiting,  8oIicit« 

of  the  War  Dopartmcat,  ou  cluims  l)y  alionK  for  damagce  iu  tbe  civ^il  < 

i«  ill  Si'uat«j  Ex.  Doc,  2,  42d  Coug.,  special  aess. 
Mr.  Luwrciicv'K  rtiport  ou  war  claims  of  alttma  ia  foun<l  in  Houso  Rep.  262.  * 

Cong.,  Ist  IK.'M. 
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■  "Accordiog  to  the  laws  aud  usages  of  nations,  sx  state  is  not  obliged 

■  to  make  coiiipcnsation  for  damages  doDO  to  its  oitizeas  by  an  enemy  or 
wantouly  or  uiiaotliorized  by  tbo  troops." 

f  Report  of  Mr.  Hinnilton,  S<:c.  of  Treas,,  Nov.  19,  ITO^i;  Am.  8t.  Pap.,  Class  IX, 

vol.  i,  of  cluiiDs;  adopted  in  report  of  March  26,  1874,  on  war  clainia,  Honae 
Rep.  *2G2,  4'M  Cong.,  l&t  stss. 
Tbe  corrfspoodence  with  Great  Britaia  att  to  thv  bombardment  of  tbo  fortrosH 
^H  of  Omoa,  Uoudaraa,  by  the  Rritibb  ship  of  warNiobe,  on  Ang.  VJ  and 20, 

™  1873,  is  given  in  tbc  Brit.  :uu\  For.  St.  Pup.  for  187.\  TlS,  vol.  G7. 

Ti 
izen 


I 

I 


r 
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TLe  United  States  Governmeut  is  not  liable  for  loss  to  Peniviiui  cit- 
izens eansed  by  tlic  dcstrin'tion  of  tbelr  property  ou  board  a  ship  iu  Ches- 
apeake Bay,  ill  1802,  such  de.stnict!on  being  ellected  by  a  .sudden  attack 
of  insurgents,  which  could  not  by  due  diHgen«ehave  Wvu  averted  by 
the  Governmeut  of  the  United  States. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Bam-da,  Jan.  9,  I8(j3.    MSS.  Notts,  Pern. 

A  Government  is  liable  ii)tenmHoiialIy  for  itijory  iiitiitted  on  aliens 
througli  its  negligence  in  permitting  insurgents  to  destroy  the  property 
of  such  aliens  and  by  its  j>iibsequent  implied  ratification  of  tho  conduct 
of  such  insurgents,  there  being  no  redress  offered  in  the  courts  of  such 
Government. 

Mr.  Frelingbuyscn,  Svc.  of  State,  to  Mr.  Bukcr,  Apr.  19,  1884.    MSS,  Inst,, 
Yenot.    See  Mr.  Bayard.  Sec.  of  State,  to  Mr.  Baker,  May  12,  ie85;  ibid. 

"However  severe  may  have  been  tho  claimant's  injuries,  it  must  bo 
recollected  that  like  injuries  are  coniuntted  in  most  cases  where  towns 
are  sacked,  and  that  aliens  resident  in  such  towns  arc  sulyect  to  the 
same  losses  as  are  citizens.  It  has  never  been  held,  however,  that  aliens 
have  for  such  injuries  a  chiim  on  Urn  belligerent  by  whom  they  are  in- 
flicted. On  tho  contrary  tbe  authorities  lay  down  the  general  principle 
that  neutral  property  in  belligerent  territory  shares  the  liabilities  of 
property  belonging  to  subjects  of  the  state." 

Mr.  Bayard,  Soc.  of  State,  to  Mr.  O'Connor,  Oct.  29,  1835.    MSS.  Doni.  Let. 

"This  Department  in  its  instructions  to  onr  ministers  at  those  courts 
which  recognized  tho  Southern  insurgents  as  belligerent.**,  has  main- 
tained that  those  nations,  after  snob  recognition,  must  Ijc  content  to 
have  their  sulijects  who  were  domiciled  as  merchants  in  belligerent 
territory  considered  as  belligerents,  and  the  same  argument  would  em- 
brace all  aliens  residing  in  an  enemy's  country  for  business  purposes 
or  represented  by  agents  there." 

Mr.  Bayard,  Soc,  of  State,  to  Mr.  de  Mnrn.ign,  .Tiiuo  28,  188G.    MSS.  Notes, 
Spain.    See  App..  vol.  ill,  ^  2-.i3. 

"In  July,  18G4,  a  question  was  raised  as  to  the  position  of  British 
Bubjects  residing  at  Memphis,  Utiited  States,  tlien  under  martial  law, 
and  Lord  Lyons  was  instructed  to  intbrm  them  that  Great  Britain  would 
not  interfere  with  the  ojioration  of  that  law  in  a  tbreign  state,  and  that 
nritish  snbjec'ts  wlio  wished  to  secure  Britisli  protectimi  must  discou- 
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tinne  their  residence  in  places  under  eucb  nulitary  control.    Pari.  Papers, 
No.  303, 18G4." 


1  Tliilkck't*  Int.  Law  (Baker'a  ed.),  351. 
law,  Bee  2  id.,  45G. 


Tbat  aliens  mast  submit  to  martial 


In  such  cases  necessity  is  a  defense.  "It  is  not  to  be  doubted  thd 
there  are  cases  in  wbleb  private  property  may  be  talien  for  a  public  ni 
without  the  consent  of  the  owner,  and  without  any  provision  of  law  fcj 
making  compensation.  There  are  cases  of  nrgeflt  public  necessit 
which  no  hiw  has  anticjpsited,  and  which  cannot  await  the  action  of  tl 
legislature.  In  such  cases  the  injured  individual  has  no  redress  at  \&% 
Those  who  seize  the  property  are  not  trespassers,  and  there  is  no  relUj 
for  him,  bat  by  petition  to  the  legislature;  for  example,  the  pulh'i 
down  of  houses  and  raising  bulwarks  for  the  defense  of  the  state  agaic 
an  enemy,  seizing  corn  and  other  provisions  for  the  sustenance  of 
army  in  time  of  war,  or  taking  cotton  bags,  as  Geueml  JacksoD  did  j 
Kew  Orleans,  to  raise  ramparts  against  an  invading  foe." 

Patliiim  I'.  Justices,  9  Ga.,  341,     See  to  (name  t'fi«'ct,  Taylor  v.  Plymouth,  8  Met^ 
4(>5;  Russell  r.  Kovr  York,  2  Denio,  473;  firitiHli  Plntu  Co.  o.  MiTOditii,! 
Term.  U.,  790;  ami  other  cases  cit<Ml  Wlmrlou  on  Negligence,  ^^  126,19 

As  to  necessity,  see  farther,  »upra,  $$38,&0. 

TIjat  the  British  loyalists  who  stiflered  pcciinJury  loss  through  ibe 
casualties  of  war  during  the  American  Kevolutiou  had  no  claim  on  the 
United  States,  under  the  law  of  nations,  for  redress  was  admitted 
Mr.  Pitt,  June  3,  17Sr»,  in  the  House  of  Commons.  (27  Hansard's  Pa 
Hist.,  010, CIS.)  The  same  point  was  detenniueil  by  the  British  American 
Claims  Commission.  (See  Housh  Kcp.  2i>'2,  43d  Cong,,  1st  sess.)  {Tn/ray 
§  338.) 

A  neutral's  residence  in  an  enemy's  country  exposes  hi8  property  I 
enemy's  risks.     {Ivfra^  §  352.) 

(2)  Nor  von  acts  of  leoitimate  wajifake  waged  by  him  oat  ins  knemy's  sou 

§224. 

As  to  whflt  tvarfaro  is  "  legitimate,"  eeo  infra,  ^  .347/. 

As  to  effect  of  neutruVs  rettideuce  in  belligereut  conntry.  sco  infntt  4  • 

**Xo  power  assailing  an  enemy's  country  is  required  to  discriminate 
between  the  subjects  of  that  country  and  foreigners  domiciled  therein, 
nor  can  the  latter  with  any  better  right  than  the  former  claioi  indea- 
nity  in  any  case,  except  from  the  country  under  whose  jurisdiction  the.r 
have  placed  themselves.     •     •     • 

"  If  the  sovereign  power  of  a  coantry  acquiesces  in,  and  apparent!; 
approves  of,  the  chnstisement  by  a  foreign  power  of  those  under  its  pn 
lection,  it  certainly  will  not  be  concluded  that  the  aufierers  by  tba 
chastisement  are  entitled  to  indemnity  from  Uiat  foreign  power 
losses  thereby  sustained." 

Mr.  Marcy,  Soc.  of  State,  to  Mr.  Sartigcs,  Feb.  Ii6,  1807.     MS8.  Notea, 

A  mere  transient  foreign  resident  of  a  bombarded  city  cannot,  If  rt 

bombardment  were  in  <lue  course  of  war,  recover  from  the  bortibardia 

power  damages  for  injuries  sustained  by  him  during  the  bombardmeud 

a  fortiori  he  cannot  when  ho  was  domiciled  in  tho  bombarded  cili 
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When  lUe  property  of  British  subjects  iu  Antwerp  was  destroyed  in 
1830  by  tlie  Dutch  bombard meut,  it  was  held  by  the  British  Govern- 
ment, after  consultiag  the  attorney -general,  that  the  *' Dutch  Govern- 
ment was  not  liable  for  the  disasters  occasioned  by  the  bombard  meat." 
"This  conclusion  w^as  adopted  by  all  the  powers  whose  citizens  had 
property  destroyed  at  Antwerp."  It  was  held  by  these  powers  that 
Belgium  was  liable  for  the  injuries.  The  same  view  was  taken  as  to 
the  injuries  inflicted  in  the  course  of  war  on  American  property  in  Na- 
ples iu  1807. 
Ibid. 

*'The  Court  of  Claims,  adopting  the  language  of  my  predecessor, 
Mr.  Seward,  has  decided  it  to  bo  the  law  and  usage  of  nations  that  one 
who  takes  up  a  residence  iu  a  foreign  place  and  there  suffers  an  injury 
to  bis  property  by  reason  of  belligerent  acts  committed  against  that 
place  by  another  foreign  nation,  must  abide  the  chances  of  the  country 
in  which  he  chooses  to  reside ;  and  his  only  claim,  if  any,  is  against  the 
Government  of  that  country,  in  which  his  ow  n  sovereign  will  not  inter- 
est himself.  Such  has  been  the  doctriue  and  practice  of  the  United 
States  and  of  the  great  powers  of  Europe  j  and  this  Government,  there- 
fore, cannot  intervene  in  behalf  of  Mr.  Fongen,  or  of  any  citizen  of  the 
United  States  under  the  same  circiimstances." 

Mr.  Fish,  Sec.  of  State,  to   Mr.  W««hbunie,  Apr.  S8, 1871.    M8S.  Inst., France; 
For.  Eel.,  1H7L    See  infra,  $  35'2. 

"  Your  letter  of  March  19, 1871,  to  the  President  of  the  United  States, 
in  reference  to  the  spoliation  of  the  property  of  your  father,  who  ap- 
pears to  have  been  domiciled  and  to  have  owned  real  estate  iu  France, 
by  German  soldiers,  has  been  referred  to  this  Dei^artment. 

"  In  reply,  I  have  to  say  that  this  Government  is  not  in  a  position  to 
dissent  firom  the  view  recently  announced  in  a  similar  case  by  the  Brit- 
ish Government  in  the  following  terms: 

*■ '  Her  Majesty's  Government  do  not  consider  that  in  strict  right  they 
would  bo  entitled  to  claim  compensation  from  the  Prussian  Government 
for  the  destruction  of  Mr.  Suiith^s  property,  as  it  would  seem  that 
though  an  Englishman  he  has  become  the  proprietor  of  a  house  and 
farm  at  St.  Owen  and  has  established  his  wife  and  fiimily  there,  by 
which  proceeding  he  has  so  incorporated  himself  into  the  territory  of 
France  as  to  render  it  unavoidable  that  his  family  and  property  should 
be  exposed  like  those  of  native  citizens  of  France  resident  in  the  same 
district,  to  the  evils  incident  on  a  state  of  war.^" 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Duncan,  May  10, 18T I .    MSS.  Dora.  Let. 

"  When  one  power,  in  the  exercise  of  its  sovereign  rights,  deems  it 
proper  to  exercise  acts  of  hostility  agaiusi  the  territory  of  another 
power,  the  citizens  of  foreign  states,  residing  within  the  arena  of  war, 
whoso  property  may  have  been  injured  or  destroyed  during  the  war, 
have  no  right  to  demand  com[>en8atiou,  on  the  ground  of  their  being 
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citizens  of  a  tliird  power,  for  losses  wbicli  tLc  necessities  of  war  bring 
npou  them  iu  common  with  the  citizens  of  the  State  invaded." 
Mr.  Fiah,  Sec.  of  State,  lo  Mr.  Niles,  Oct.  30, 1871.    MS8.  Doni.  Let. 

The  United  States  Government  cannot  be  made  liable  to  Italy  forin- 

juries  inflicted  iu  January,  180C»  on  Italians  resident  iu  Mexico,  by  per- 
sons claiming  to  be  soldiers  of  the  United  States  acting  under  request 
of  the  Mexican  Eeiniblic.  Tim  remedy,  if  any,  must  be  soaght  from 
Mexico.  J 

Mr.  Flail.  See.  of  State,  to  Mr.  Corti,  Dec.  9,  1^72.     MSS,  Notes,  Italy.  " 

Nor  is  the  United  States  Government  liable  for  the  collateral  depnv^ 
datious  of  United  States  soldiersat  sucb  time. 
tbid. 

"  I  am  not  aware  of  any  principle  of  public  law  by  which  either  oP 
the  belligerents  is  held  bound  to  indemnify  or  make  reparation  to  the 
owners  of  property  destroyed  in  the  necessary  prosecution  of  hostile 
operations. 

'•  Nor  does  the  fact  that  Mr.  Eavenscroft  is  a  subject  of  Great  Britain 
iu  any  way  aflect  his  claim  to  compensation  j  being  a  resident  within 
the  seat  of  war  at  the  time  of  liis  alleged  losses,  he  was  equally  with  the 
citizens  of  the  country  subject  to  the  fortunes  and  incidents  of  war. 
Earl  Granville,  with  his  usnal  clearnesSj  applies  tlti.s  principle  to  the 
case  of  Mr.  Kirby,  an  English  gentleman,  residing  at  La  Forte,  Imbault, 
iu  France,  during  the  late  Franco-German  war.  The  German  foives 
had  appropriated  miicli  of  that  gentleman's  property  for  military  pur- 
poses, and  ho  sought  the  interposition  of  his  own  Government,  to  en- 
able him  to  obtain  compensation  or  indemnity  for  his  losses.  Lord 
Granville  replies  to  his  application  by  saying  that  *jtis  out  of  their  (the 
Government's)  power  to  interlere  to  obtain  any  redress  for  him,  inas 
much  as  foreigners  residing  iu  a  country  which  is  the  seat  of  war  are 
equally  liable  with  the  natives  of  the  country  to  have  requisitions  lev 
ied  on  their  property  by  the  belligerents.'  In  another  case  his  lordship 
says  *  that  her  Majesty's  subjects,  resident  iu  France,  whose  property  hu^l 
been  destroyed  during  the  war,  cannot  expect  1o  bo  compensated  on  ™ 
the  ground  of  their  being  UriJish  subjects  for  losses  which  the  neces 
sities  of  war  have  brotight  upon  them  in  common  with  French  subjects.' 
And  iu  still  another  case,  that  of  the  English  residents  at  Chanlilly,  hl« 
lordship  instructs  Mr.  Odo  Ens.sell,  in  presenting  their  case  for  the 
consideration  of  the  Emperor  of  Germany,  to  state  '  that  Her  Majesty^J 
Government  make  no  claim  for  the  petitioners  to  be  exempted,  as  Brit- 
ish subjects,  from  the  evils  incident  to  a  state  of  war,  to  which  all  othe 
persons,  resident  in  France,  are  exposed.' 

'*The^e  views  are  iti  full  accord  with  the  long  established  and  well 
understood  rules  which  the  necessities  an<l  exigencies  of  war  give  rise 
to.     Flowever  unich   thry  may  be  modified  in  practice  by  the  cnlight 
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oned  aud  bmnaue  spiiit  of  modern  times,  the  rules  wbicli  govern  tlio 
condnct  and  riglits  of  belligerents  in  sacliemergeiicies  are  not  changed.*' 

Mr.  FLsli,  Soc.  of  State,  to  Mr.  Tliortitou,  Muy  10,  1673.     MSS.  Notes,  Gr.  Uiit. 
Rea^rmed  in  same  to  snrae,  Oct.  6, 1873.  Ilrid. 

"TIio  facts  aud  eitciimstances  were  tben  carefully  examined  ;  and  in 
reitljiug  to  Mr.  Duncan,  on  tlie  lOth  of  May,  1S71,  I  took  occasion  to 
8tatc  that  this  Goveniraent  was  not  in  a  iwsition  to  dissent  from  the 
view  then  recently  aniionnced  by  the  British  Government  in  Ihe  follow- 
ing tenns  :  (See  quotation,  swjora,  in  this  section). 

"The  principle  thns  admitted  by  the  British  Government  with  i-ef* 
crence  to  their  own  subjects,  tln.s  Government  has  had  occasion  to  apply 
to  claims  of  a.  similar  character  preferred  by  citizens  of  other  powers, 
who  were  domiciled  in  the  United  States  during  our  own  late  war.  The 
doctrine  is  one  long  established  aud  universally  recognized,  aud  no  good 
reason  is  perceived  for  departing  from  it  in  the  present  instance." 

Mr.  Fish,  Sec,  of  State,  to  Mr.  GibMon,  Dec.  30,  ia75.     MSS.Dom.  Let.    Thin 
position  i»  approve*!  in  2  TlulU'ck  Int.  Law,  (Baker  bcmI.,)  179. 

''In  regard  to  the  law  applicable  to  the  bombardment  of  unfortihed 
places,  permit  me  to  refer  you  to  the  opinion  of  Attorney-General  Ileury 
Stanbery,  of  the  .31st  of  August,  18fiJ>,  relative  to  the  bombardment  of 
ValjKiraiso  by  Ihe  SiiaiiiardH.  A  manuscript  copy  of  tlie  paper  is  here- 
with transmitted  to  provide  for  the  contingency  of  your  not  having  a 
printed  one." 

Mr.  EvartB,  Sec.  of  State,  to  Mr.  Christiancy,  Juno  18,  1879.    MSS.  Inst.,  Pern. 
Document  in  measage  of  President,  of  .Tun.  20,  IH^. 

rimolosore  in  abore.] 

Attobxey-Grnkral's  Ofpice, 

Axigmt  31, 18C6. 

Sir  :  It  appears  from  your  letter  of  the  27th  [24th]  instant  that  the 
American  commercial  houses  of  Wheelwright  &  Co.  an<l  Loring  &  Co., 
domiciled  for  commercial  purposes  at  Valparaiso,  sustained  losses  of 
their  merchaudise  in  the  conflagration  causeil  by  the  boinbardmeut  of 
tbat  city  by  the  Spanish  fleet  on  the  31st  of  March  last. 

The  question  presented  for  my  opinion  is,  whether  a  case  is  made  for 
the  intervention  of  the  United  States  on  behalf  of  these  citizens  for 
iudemuiry  against  Spain  or  Chili  f 

I  do  not  see  any  ground  upon  which  s:ich  iFiterventiou  is  allowable  in 
respect  to  either  of  those  Governments. 

The  bombardment  was  in  the  prosecution  of  an  existing  war  between 
Spain  and  (.■hili.  Although,  under  the  circumstances,  it  was  a  measure 
of  extreme  severity,  yet  it  cannot  be  said  to  have  been  contrary  to  the 
laws  of  war,  nor  was  it  unattended  with  the  preliminary  waruiug  to 
nOD-combatants  usual  iu  such  cases. 

It  does  not  appear  that  in  carrying  on  the  bombardment  any  discrim- 
ination was  matic  against  resident  foreigners  or  their  projierty.  On  the 
conlrary,  there  was  at  least  an  attempt  to  confine  the  damage  to  public 
property. 

Then,  as  to  the  Chilian  authorities,  it  does  not  appear  that  they  did 
or  omitted  any  act  for  which  our  citizens  there  domiciled  have  a  right 
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to  complain,  or  that  the  measure  of  prelection  they  were  bouud  by 
l>ublic  law  to  extc'iui  to  those  citizens  iiiid  their  property  was  withheld, 

No  defense  was  made  against  the  honibaidment,  tor  ihat  wouUl  hari 
been  fniitless,  and  would  have  agpravated  the  damage,  as  Valparai 
was  not  then  fortified,  and  no  discrimination  was  made  by  those  anthor" 
ities  between  their  own  citizens  and  foreigners  (here  domiciled.    All 
shared  alike  in  the  common  disaster. 

The  rule  of  international  law  is  well  established  that  a  foreigner  w 
resides  in  the  country  of  a  belligerent  can  claim  no  imlemnity  for  I08& 
of  proi)erty  occasioned  by  acts  of  war  like  the  one  in  question. 

The  bombardment  of  Copenhagen  by  the  British  in  1807  is  a  notable 
illustration  of  this  rule.  Immense  losses  were  sustained  by  foreigne: 
domiciled  in  that  city.  There  was  no  previous  declaration  of  w; 
against  Denmark,  and  no  reasonable  groand  upon  which  tlie  bomba: 
ment  could  bo  justitied,  and  yet  no  reclanmtion  upon  the  footing 
these  losses  was  ever  admitted  by  Great  Britain.  The  bombardment 
Greytowu,  in  May,  1851,  by  the  United  States  sloop  of  war  Cyane,  ii 
another  instance  of  this  rule.  Losses  were  sustnined  by  French  citize; 
tliere  domiciled,  from  the  fire  of  the  Cyane.  A  petition  to  the  Uni 
States  from  those  parties  for  indemnity  wns  presented  through  tl 
French  minister,  then  resident  at  Washington,  but  without  theexpi 
saocttou  ot  his  Government.  Upon  full  consideration  this  petition  was 
refused,  Mr.  Marcy,  then  Secretary  of  State,  in  answer  to  the  claim« 
holds  the  following  language:  "  The  undersigned  is  not  aware  that  the 
princijjle  that  foreigners  domiciled  in  a  belligerent  country  must  share 
with  the  citizens  of  that  country  in  the  fortunes  of  war,  has  ever  been 
eeriously  controverted  or  departed  from  in  practice." 

I  have  therefore  to  repeat  that  I  am  of  ojunion  no  ground  is  laid  for 
the  intervention  of  the  United  States  in  favor  of  these  parties. 
I  am,  &c., 
Hon.  Wm.  U.  SEWAnu,  HENRY  STAA-BERY. 

Secretary  of  State, 
For  Mr.  Soward^s  letter  to  Mr.  Stunbery,  see  infra,  (  225. 

**  An  examination  of  the  case  of  Mr.  John  Calvocoressi  with  a  vie 
to  giving  yon  the  further  instructions  asked  in  your  No.  88,  of  the  14th 
April  last,  has  been  deferred  through  press  of  urgent  business  until  nc 

**  Your  conclusion  that,  as  a  matter  of  right,  the  presentation  of  tl 
ca-so  to  the  Russian  Government.,  as  reported  by  you,  is  now  comple 
is  regarded  as  sound.     As  a  principle  of  international  law,  the  view  th: 
a  foreigner  domiciled  in  tlio  territory  of  a  belligerent  cannot  expe' 
exemption  from  the  operations  of  a  hostile  force,  is  amply  sustained  by 
the  precedents  you  cite,  and  many  others.    Great  Britain  admitted  the 
doctrine  as  against  her  own  subjects  residing  in  France  during  tl 
Franco  Prussian  war;  and  we,  too,  have  asserted  it  successfully  agai; 
similar  claims  of  foreigners  residing  in  the  Southern  States  daring 
war  of  secession. 

**  Nevertheless,  considering  that  San  Stefano  was  not  the  scene  of 
active  hostilities  which  would  justify  the  apparently  wanton  damages 
done  to  the  property  of  Mr.  Calvocoressi,  and  that  the  lengthy 
pation  of  his  dwelling  was  for  the  discretional  convenience  of  Ihe  R 
siaii  ofll eel's  rather  than  from  any  strategic  necessity  or  urgent mllit 
porposOi  and  therefore  was  of  a  nature  for  which  compensation 
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accordiDg  to  41ie  usages  of  war,  generally  allowed  by  military  com- 
manders^ the  claim  is  deemed  a  proper  one  to  submit,  us  you  have 
already  done,  to  the  seuse  of  equity  and  fair  dealiug  of  the  Government 
of  His  luiperiid  Majesty,  and  it  is  hoped  that  it  will  have  received 
favorable  oonsi<lcriition  before  this  reaehes  you.  Should  the  Russian 
ehaiieellor,  however,  reply,  denying  responsibility,  as  of  right,  for  the 
military  occupation  of  Mr.  Calvocoressi's  dwelling,  you  will  briefly 
urge  the  claim  as  one  of  equity.  You  will,  however,  take  no  action 
upon  this  instruction  unless  a  negative  reply  of  the  Russiau  Govern- 
ment should  make  it  opportune  to  act  in  the  sense  indicated." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Hoffmtui,  July  18^  lb79,  MSS.  lust.,  Tlussm; 
For.  Rcl.,  1^79. 

"  Tbo  property  of  alien  residents,  like  that  of  natives  of  the  country, 
when  'in  the  track  of  war,*  is  subject  to  ward's  casualties,  and  whatever 
in  front  of  the  advancing  forces  that  either  impedes  or  may  give  them 
aid  when  appropriated,  or  which,  if  left  unmolested  in  their  rear,  might 
afford  aid  and  comrurtto  the  enemy,  maybe  taken  or  destroyed  by  the 
armies  of  either  of  the  belligerents,  and  no  liability  whatever  is  under- 
stood to  attach  to  the  Government  of  the  country  whose  flag  that  army 
l)ears,  and  whose  battles  it  niay  be  fighting,  and  when  actual,  positive 
war  is  in  progress  the  commander  of  the  armies  in  the  field  must  be  the 
judge  of  the  existing  exigencies  and  necessities  which  dictate  such  ac- 
tion. This  is  believed  to  be  the  universal  rule  at  the  present  day ;  it 
is  that  which  has  been  followed  by  the  Governments  of  Europe  in  re- 
cent wars.  In  the  case  of  the  rraoco-Prussian  war  of  1870-'71,  Earl 
Granville,  then  Secretary  of  State  for  foreign  affairs  of  Great  Britain, 
adhered  to  this  rule  iu  regard  to  British  subjects  resident  in  France 
during  the  time  of  the  Prussian  invasion  of  France,  and  it  is  known 
that  British  subjects  then  resident  in  France,  and  who  were  in  the  track 
of  the  war,  lost  property  to  the  amount  of  many  millions  of  dollars. 

"  In  the  late  civil  war  in  this  country,  that  from  which  Mr.  Melebeck 
deduces  his  claim,  that  rule  has  been  followed  in  the  case  of  natives  of 
the  country*  who  were  in  sympathy  with  the  rebel  cause,  and  aliens  who 
had  remained  voluntary  residents  of  any  of  the  States  In  rebellion,  dur- 
ing the  prosecution  of  the  war.'* 

Mi.  Froliiighiiysen,  Sec.  of  State,  to  Mr.  Bouudor  de  Mulstiroeck,  Apr.  17, 1883. 
MSS.  Kotee,  Belgium. 

Aa  to  claim  of  iuLabitants  of  East  Florida  for  depredatioDs  by  troops  of  the 
United  States  in  1812.  see  House  Report  of  Mr.  Foraytb,  March  10,  1B86, 
Iloxise  Doc.  422,  19(li  Cong.,  1st  scss. ;  f>  Am.  St.  Pap.  (For,  Rel.),  829. 

Aa  to  Biitttrblv's  claim  agnir.pt  the  United  States  for  seizure  of  bts  cotton  at 
Savanurtb  iluiing  the  civil  war,  see  adverse  report,  May  31,  187G,  Scaato 
Rep.  34.^,  44lb  Cong.,  Ist  aen». 

As  to  claim  oKainst  United  Stales  for  seizore  of  property  of  W.  Tabb,  by  the 
military  anlboritifs  during  tbe  civil  war,  be  being  an  uliea  Tvbo  bud  de- 
clared bia  intentions  before  the  origin  of  the  claim,  sec  report  favoring  the 
enbmission  to  Court  of  Claims,  House  Rep.  109,  44th  Cong.,  2d  scm,,  ftivor> 
ablo  report.   Senate  Rep.  510,  48tli  Cong.,  1st  seas. 
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lu  Uesp.  v.  SpaiLawk,  1  Ball.,  3G2,  ifc  was  held  that  a  parly  wbo8^ 
property,  under  tbc  direction  of  the  Coutineiital  Congress,  had  been  rc-^ 
moved  during  the  war  to  prevent  it  falling  into  the  enemy's  hands, 
could  not  obtain  eonipensatii)u  from  t!ie  commonwealth,  snch  propertyj 
having  been  afterwards  captured  by  the  enemy. 

Property  left  in  a  hostile  country  by  an  owner  who,  abandoning  8ucli 
country,  returns  to  his  proper  allejL;iance,  becomes,  unless  a  prompt 
effort  is  made  to  remove  it,  impressed  with  a  hostile  character,  and  i| 
liable  to  the  consequencea  attaching  to  enemy-s  property. 
Tbe  Williura  Bagalcy,  5  Wall.,  377;  infra,  $  353. 

When  the  British  invaded  Castine,  in  the  State  of  Maine,  the  coni«! 
mnuder  of  the  United  States  .ship  Adams^then  lying  in  that  port,  burnt 
his  vessel  to  prevent  her  from  falling  into  the  hands  of  the  enemy.j 
The  fire  was  communicated  to  a  neighboring  warehouse,  in  which  valu-f 
able  property  was  destroyed,  for  wliii-h  a  claim  was  made  against  the^ 
Government.     It  was  advised  that  the  destruction  was  a  casualty 
war  resulting  from  exposure,  and  that  the  Governmoiit  was  not  liable 
1  Op.,  255,  Wirt,  1819. 

The  destruction  of  goods  by  a  public  enemy  does  not  release  the 
owner  from  the  payment  of  dulii-s  that  have  become  dnc  by  law. 
I  Op.,  '209,  Wirt,  18J9. 

American  merchants,  domiciled  for  commercial  purposes  at  VbIi 
raiso,  cannot  sustain  a  claim  for  indemnity  against  Spain  or  Chili  for 
losses  of  merchandise  caused   by  the  bombardment  of  V:df>iir:»ixn  by 
the  Spanish  fleet  in  March,  ISCO. 

12  Op.,  21,  Stanbery,  186*5,  quoUd  tupra  iu  full. 

(3)    GREYTOWN    BOMBAnPMENT. 

§  224. 

For  attack  on  tbe  Promcllictis,  prior  to  tUo  attack  on  Grpytown^  «ce  Ipfra,  §  515 

In  1S53,  after  a  series  of  spoliations  of  citizens  of  the  United  States 
by  inliabitants  of  Sau  Juan  (Grey town)  with   the  conuivauce  of  tlHll 
anthorities  of  that  place,  and  after  gross  indignities  to  a  dipioraaticl 
agent  of  the  United  States  then  at  Greytown,  the  i>roperty  of  the  "  AcJ 
cessory  Transit  Company,**  owned  largely  by  citizens  of  the  Unit 
States,  was  attacked  and  plundered  by  the  same  aggressors  at  Putltd 
Arenas,   near  Greytown.     Captain  Hollins,  commanding  the  Unit«tli 
States  warship  Cyane,  interfered  for  the  protection  of  the  eompanyJ" 
and  after  due  warning  to  the  town,  bombnrd'jd  it,  and  afterwards  senll 
on  shore  a  coqis  of  marines,  so  as  to  compel  submission  and  in6icl| 
cbaBttsement,    This  course  was  sustained  by  tbe  Governtncnt  of  ttifl 
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United  States,  there  being  proof  that  the  place  was  held  bj^  "  a  horde 
of  marauders/'  who  greatly  disturbed  transit  over  the  Isthmus. 

Mr.  Marcy,  See.  of  State,  to  Mr.  Ingersoll,  June  9,  1S53.    MSS.  lust.,  Gr.  Brit. 
Mr.  Marcy  to  Mr.  Buchuuau,  Aug.  8, 1854.    Ibid.    Sco  further,  sHpra,  ij  liOd.    Aa 
to  Qreytown  ond  Mosquito  coast,  see  fiirtter,  aupra,  $$  I&OJT;  *'♦/»'¥»  $2^" 

<'  So  soon  as  the  necessity  was  perceived  of  establishing  itjteroceaiiio 
coiomanications  across  the  Isthmus,  a  company  was  organized,  under 
authority  of  the  State  of  Nicaragua,  bub  composed  fur  the  most  part  of 
citizens  of  the  United  States,  for  the  purpose  of  opening  such  a  transit 
way  by  the  rivor  San  Juan  and  Lake  Nicaragua,  wliicli  soon  became 
an  eligible  and  much-used  route  in  tho  transportation  of  our  citizens 
and  their  property  between  the  Atlauticaiid  Pacific.  Meanwhile,  aud 
in  anticipation  of  the  completion  and  importance  of  this  transit  way  a 
nntober  of  adveutui'ers  had  taken  i)ossession  of  the  old  Spanish  port  at 
the  mouth  of  the  river  San  Juan,  in  open  defiance  of  the  state  or  states 
of  Central  America,  which,  upon  their  becoming  iudependeut,had  right- 
fully succeeded  to  the  local  sovereignty  and  jurisdiction  of  Spain. 

"These  adventurers  undertook  to  change  the  name  of  the  [dace  from 
San  Juan  del  Norte  to  Greytown,  and,  though  at  tirst  pretending  to  act 
as  the  subjects  of  the  fictitious  sovereign  of  the  Mosr|uito  Indians,  they 
subsequently  repudiated  the  control  of  any  powor  \>  hatever,  aMSJimcd 
to  adopt  a  distinct  political  organization,  and  declared  themselves  an 
independent  sovereign  state.  If,  at  some  time  a  faint  hope  was  enter- 
tained  that  ihey  might  become  a  stable  and  respectable  community, 
that  hope  soon  vanished.  They  proceeiled  to  assert  unfounded  claims 
to  civil  jurisdiction  over  Punta  Arenas,  a  position  on  the  opposite  side 
of  the  river  San  Juan,  which  was  in  possession,  mu\vr  a  title  wholly  in- 
dependent  of  them,  of  citizens  of  the  United  States  interested  iu  tho  Nic- 
aragua Transit  Company,  and  which  Was  indispensably  necessary  to 
the  prosperous  operation  of  that  route  across  the  Isthmus.  The  con»- 
pany  resisted  their  groundless  claims;  whereupon  they  proceeded  to 
destroy  some  of  its  buildings  and  attempted  violently  to  dispossessit. 

"At  a  later  period  they  organized  a  strong  force  for  the  pnri>ose  of 
demolishing  the  establishment  at  Punta  Arenas,  but  this  mischievous 
design  was  defeated  by  the  interposition  of  one  of  our  ships  of  war,  at 
that  lime  in  the  harbor  of  San  Jaao.    Subsequently  to  this,  iu  May  last, 
a  body  of  men  from  Greytown  crossed  over  to  Punta  Arenas,  arrogut- 
.     iug  antliority  to  arrest,  on  the  charge  of  murder,  a  captain  of  one  of  the 
K  sti'amboats  of  tho  transit  company.    Being  well  aware  that  the  claim  to 
™  exercise  jurisdiction  there  wonld  bu  resisted  then,  as  it  had  been  on  pre- 
vious occasions,  they  went  prepared  to  assert  it  by  force  of  arms.    Our 
minister  to  Central  America  happened  to  be  present  on  that  occasion. 
Believing  that  tho  captain  of  the  steamboat  was  innocent,  for  he  wit- 
nessed the  transaction  on  which  the  charge  was  founded,  aud  believing 
^  also  that  the  intruding  party,  having  no  jurisdiction  over  the  place 
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where  they  projwsed  to  make  the  arrest,  woald  encounter  desperate  re- 
fiistance  if  they  persisted  in  their  purpose,  he  interposed  efJ'octually  to 
prevent  violence  and  bloodshed.  The  American  minister  afterwards 
visited  Greytown,  and  whilst  ho  was  there  a  mob,  including  certain  of 
the  so-called  public  functionaries  of  the  place,  surrounded  the  house  in 
which  he  was,  avowing  that  they  had  come  to  arrest  him,  by  order  of 
some  person  exercising  the  chief  authority.  While  parleying  with  them 
ho  was  wounded  by  a  missile  from  the  crowd.  A  boat  dispatched  from 
the  American  steamer  Northern  Li^dit  to  release  him  from  the  perilous 
situation  in  which  he  was  nnderstood  to  be,  was  tired  into  hy  the  towm 
guard  and  compelled  to  return.  These  incidents,  together  with  the 
known  character  of  the  pojiuhition  of  Greytown,  and  their  excited  state, 
induced  just  apprehensions  that  the  lives  and  property  of  our  citizens  at 
Punta  Arenas  would  be  in  imminent  danger  after  the  departure  of  the 
steamer,  with  her  passengers,  for  New  York,  unless  a  guard  was  left  for 
their  protection.  For  this  purpose,  and  in  order  to  insure  the  safety  of 
passengers  and  property  passing  over  tbc  ronte,  a  temporary  force  was 
organized,  at  considerable  expense  to  the  United  States,  for  which  pro- 
vision was  made  at  the  last  session  of  Congress. 

"  This  pretended  community,  a  heterogeneous  assemblage  gathered 
from  various  countries,  and  composed,  for  the  most  part,  of  blacks 
and  persons  of  mixed  blootl,  had  previously  given  other  indications  of 
mischievous  and  dangerous  propensities.  Early  in  the  same  month 
property  was  clandestinely  abstracted  from  the  depot  of  the  transit 
company  and  taken  to  Greytown.  The  plunderers  obtained  shelter 
there  and  their  pursuers  were  driven  back  by  its  people,  who  not  only 
protected  the  wrong-doers  and  shared  the  plunder,  but  treated  with 
rudeness  and  violence  those  who  sought  to  recover  their  property. 

"  Such,  in  substance,  are  the  facts  submitted  to  my  consideration 
au<l  proved  by  trustworthy  evidence.  I  could  not  doabt  that  the  cAse 
demanded  the  interposition  of  this  Government,  Justice  required  that 
reparation  should  be  made  for  so  many  and  such  gross  wrongs,  and 
that  a  course  of  insolence  and  plunder  tending  directly  to  the  inse- 
cnrity  of  the  lives  of  numerous  travelers  and  of  the  rich  treasure  be- 
longing to  our  citizens  passing  over  this  transit  way,  should  be  per- 
emptorily arrested.  Whatever  it  might  be  in  other  respects,  the  com- 
munity in  question,  in  power  to  do  mischief,  Mas  not  despicable.  Jt  was 
well  provided  with  ordnance,  small-arms,  and  ammunition,  and  might 
easily  seize  on  the  unarmed  boats,  freighted  with  millions  of  property, 
which  passed  almost  daily  within  its  reach.  It  did  not  profess  to  belong 
to  any  regular  government,  and  had,  in  fact,  no  recognized  dependence 
on,  or  connection  with,  any  one  to  which  tlie  Utiitod  States  or  their  in- 
jared  citizens  might  apply  for  redress,  or  which  could  be  held  responsible 
in  any  way  for  the  outrages  committed.  Not  standing  before  the  world 
in  the  attitude  of  an  organized  political  society,  being  neither  competent 
to  exercise  the  rights  nor  to  discharge  the  obligations  of  a  government, 
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it  was,  io  fact,  a  marauding  establisbment,  too  dangerous  to  be  disre-  ,' 
garded  and  too  guilty  to  pass  unpunisbed,  antl  yet  incapable  of  being 
treated  in  any  otlier  way  than  as  a  piratical  resort  of  outlaws,  or  a 
camp  of  savages  depredating  on  emigrant  trains  or  camvans  and  the  I 
frontier  settlements  of  civilized  states. 

''  Seasonable  notice  was  given  to  tbe  i>eople  of  Greytown  that  this 
Government  required  them  to  repair  the  injuries  they  had  done  to  onr 
citizens,  and  to  make  suilable  apology  for  their  insult  of  onr  minister, 
and  that  a  ship  of  war  would  be  dispatelied  thither  to  enforce  compli- 
ance with  these  demands.  But  the  notice  passed  unheeded.  There- 
upon a  commander  of  the  Navy,  in  charge  of  the  sloop  of  war  Cyane, 
was  ordered  to  repeat  the  demands,  and  to  insist  upon  a  compliance 
therewith.  Finding  that  neither  the  populace,  nor  those  assuming  to 
have  authority  over  them,  manifested  any  disposition  to  make  the  re- 
quired reparation,  or  even  to  offer  excnse  for  their  conduct,  ho  warned 
them,  by  a  public  proclamationj  that  if  they  did  not  give  satisfaction 
within  a  time  specified,  he  would  bombard  the  town.  By  this  i>rocedur8 
he  afforded  them  opportunity  to  provide  for  their  i)ersunal  safety.  To 
those  also  who  desired  to  avoid  loss  of  property,  in  the  punishment  about 
to  be  inflicted  on  the  ofleuding  town,  he  furnished  the  means  of  remov- 
ing their  effects,  by  tlie  boats  of  his  own  ship,  and  of  a  steamer  which 
he  procured  and  tendered  to  them  for  that  purpose.  At  length,  per- 
ceiving no  disposition  on  the  part  of  the  town  to  comply  with  his  req- 
uisitions, he  appealed  to  the  commander  of  Her  Britannic  Majesty's 
schooner  Bermuda,  who  was  seen  to  have  intercourse,  and  apparently 
much  influence  with  the  leaders  among  them,  to  interpose,  and  persuade 
them  to  take  some  course  calculated  to  save  the  necessity  of  resorting 
to  the  extreme  measure  indicated  in  his  proclamation  j  but  that  ofQcer, 
instead  of  acceding  to  the  request,  did  nothing  more  than  to  protest 
against  the  contemplated  bombardment.  No  steps  of  any  sort  were 
taken,  by  the  people,  to  give  the  satisfaction  required.  No  individuals, 
if  any  there  were,  who  regarded  themselves  as  not  responsible  for  the 
misconduct  of  the  community,  adopted  any  means  to  separate  them- 
selves from  the  fate  of  the  guilty.  The  several  charges,  on  which  the 
demands  for  redress  were  founded,  had  been  publicly  known  to  all  for 
some  time,  and  were  again  announced  to  them.  They  did  not  deny  any 
of  these  charges;  they  offered  no  explanation,  nothing  in  extenuation 
of  their  conduct;  but  contumaciously  refused  to  hold  any  iutereoorso 
with  the  commander  of  the  Cyane.  By  their  obstinate  silence  they 
seemed  rather  desirous  to  iirovoko  chastisement  than  to  escape  it. 
There  is  ample  rt^asou  to  beUeve  that  this  conduct  of  wanton  defiance, 
on  their  part,  is  imputable  chiefly  to  the  delusive  idea  that  the  Ameri- 
can Government  would  be  deterred  from  i)unishing  them  through  fear 
!of  displeasing  a  formidable  foreign  power,  which,  they  presumed  to 
think,  looked  with  complaceney  upon  their  aggressive  and  insulting 
deportment  towards  the  United  iStates.    The  Cyane  at  length  fired  uj>ou 
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tho  town.  Before  mncb  injury  had  been  done  the  fire  was  twice  sus- 
peudcd,  in  order  to  afford  opportuinty  for  an  arrangement;  but  this 
was  declined.  Most  of  tbo  btiilditigs  of  the  i»lace,  of  little  value  gen- 
erally, were,  iu  the  sequel,  destroyed;  but,  owing  to  the  considerate 
precautious  taken  by  our  naval  commander,  there  was  no  destructio; 
of  life. 

♦*  When  the  Cyano  was  ordered  to  Central  America,  it  was  coufideDtl 
hoped  and  expected  that  no  occasion  would  arise  for  '  a  resort  to  violence^ 
and  destruction  of  property  and  loss  of  life.'    Instructions  to  that 
effect   were  given   to  her  cominauder.    And  no  extrcmo  act   would 
have  been  requisite  bad  not  the  people  themselves,  by  their  extraor- 
dinary conduct  in  the  affair,  frustrated  all  the  possible  mild  nieasure^f 
lor  obtaining  satisfaction.     A  withdrawal  from  the  place,  the  object  of^ 
his  visit  entirely  defeated,  wouhl,  under  the  circumstances  in  which  tho 
|commau4ler  of  tho  Cyane  found  himself,  have  been  absolute  abandon 
'ment  of  all  claim  of  our  citizens  for  indemuilication,  and  submissivi 
acquiescence  in  national  indignity.    It  would  have  encouraged  in  thesd^ 
lawless  men  a  spirit  of  insolence  and  rapine  most  dangerous  to  the 
lives  and  property  of  our  citizens  at  Piinta  Arenas,  and  probably  em 
boldeued  them  to  grasp  at  tbe  treasures  and  valuable  merchandise  con- 
tinually passing  over  the  Nicaragua  route.     It  certainly  would  have 
been  most  satisfactory  to  me  if  the  objects  of  the  Cyane's  mission  could 
have  been  consummated  without  any  act  of  public  force j  but  the  ar- 
rogant contutnacy  of  tlie  offenders  rendered  it  impossible  to  avoid  tho 
alternative,  either  to  break  up  their  establish  ment,  or  to  leave  them 
impressed  with  tbe  idea  that  they  might  persevere  with  impunity  i 
a  career  of  insolence  and  plunder. 

'•This  transaction  has  been  the  subject  of  complaint  on  the  part  of 
some  foreign  powcri?,  and  has  been  characterized  with  more  of  harsh- 
ness than  of  justice.    If  comparisons  were  to  be  instituted,  it  woul 
not  be  diflQcult  to  present  repeated  instances  in  the  history  of  stat 
stiiudingin  tho  very  front  of  motlern  civilization,  where  communities^ 
far  less  offending  and  more  defenseless  than  Grey  town,-,  have  beca] 
chastised  with  much  greater  severity,  and  where  not  cities  only  hava, 
been  laid  in  ruins,  but  human  life  has  been  recklessly  sacrificed,  and 
the  blood  of  tbo  innocent  made  profusely  to  mingle  with   that  of  tho 
guilty." 

President  Pierce,  Secon«l  Auiiiia)  MuMage,  1854. 

The  people  of  Grey  town,  in  1854,  formed  ^^a  marauding  c.*stabl 
ment  too  dangerous  to  Ix'  disregarded,  and  too  guilty  to  pass  unpao 
ished.    If  the  subjects  or  citizens  of  foreign  states  chose  to  becouia 
dwellers  among  such  an  jissemblage,  and  submit  their  i>ro|K*rty  to  sucl 
a  custody,  they  can  have  no  just  cause  to  comitlaiu  nor  good  groundi 
for  the  redress  of  injuries  resulting  from  the  puutshment  iuHicled  opon 
that  offending  community." 

Mr.  Marcy. $(<«.  of  Stato,  tn  Mr.  8artige«,  Feb.  i2ti,  1657.    MSS.  Notes,  Franc*. 
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This  bonibardmcut  is  snstaiuablo  by  interuational  law. 
Ibid. 

To  same  effect,  see  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Molitift,  Oct.  20, 1854.    MSS. 
Notes,  Cent.  Am.    See  uli^  3  Lawrenco,  com.  snr.  droit  int.,  130. 

"  I(  is  in-esmiuul  tiiat  (here  will  be  no  attempt  to  njaiiitaiii  tliat  ituli- 
vidital  members  of  au  organized  nolitieal  body,  in  a  case  like  this  [tbe 
bombardment  of  Grey  town],  can  be  allowed  to  separate  themselves  from 
tbe  collective  eomniunity,  and  elaim  rightH  iind  immunities  which  do 
not  belong;  to  tbe  whole  association.  It  woiihl  be  preposterous  to  bold 
that  the  associated  body  deserved  the  punishment  iuflieted  upon  it,  and 
the  individuals  composing  it  are  entitled  to  indemnity  for  tlieir  sufferings. 

*'  If  there  were  persons  in  Ureytown  when  it  was  bombarded  who  «lid 
not  belong  to  the  political  organization  there  established,  and  who  suf- 
fered in  consequence  of  that  bombardment,  they  can  only  resort  for 
indemnity,  if  entitled  to  it,  to  that  community.  It  was  to  that  comran- 
iiity  they  committed  their  persons  and  property,  and  by  receivinjj  then* 
within  its  juriMliction,  it  assumed  the  obligation  of  protecting  them. 
Nothing  can  be  more  clearly  established  than  the  principle  that  a  for- 
eigner domiciled  in  a  country  can  only  b»ok  to  that  eonntry  for  tbe  pro- 
tection he  is  entitled  to  receive  while  within  its  territory;  and  that  if 
he  sustains  injury  for  tbo  want  of  that  protection,  the  country  of  his 
domicile  must  indemnify  him." 

Mr.  Murcy,  Sec.  of  State,  to  Mr.  Sartigea,  IVli.  2G,  1657.     MSS.  Notes,  Frfiuce, 

Mr.  SewanK  in  a  letter  to  Mr.  Sumner,  dated  February  26,  1SC8,  sus- 
tains  the  non-liability  of  the  United  States  for  losses  by  a  French  resi- 
dent in  the  bombardment  of  Greyfown.  IIo  further  states  that  the 
claimant  is  bound  by  the  acquiescence  of  the  French  Government  "in 
the  refusal  of  the  United  States  to  grant  any  indemnity  for  the  losses  of 
French  suiyects  on  that  occasion,"  It  is  added  that  in  LS57  I^ftr*!  Pnl- 
nierston  aitpHed  the  decision  in  the  case  of  Greytown  as  precedent  for 
refusing  compensation  to  Rritisli  merchants  whose  property  in  a  Rus- 
sian port  had  been  destroyed  by  a  Uritish  squadron  during  tbe  Crimean 
war;  "  citing  Lawrence's  WbcaVon,  173^  Dana's  Whcatou,  145;  and  that 
the  sanne  pusition  under  sinnlar  circumstances  was  taken  by  Austria 
and  JJussin,  citing  li  Vattel  (Guillamiu's  ed.),  18C3. 

"The  undersigned  cannot  acknowledge  any  substantial  difference 
between  the  claim  of  Mr.  Bescher  and  those  of  the  French  subjects  ad- 
verted to  by  Mr.  Marcy  in  bis  note  to  M.  de  Sartigea  of  the  2Cth  of  Feb- 
ruary, 1857.  A  minister  of  the  United  States  on  bis  return  home  bad 
been  assaulted  and  insidted,  and  property  of  citizens  of  tbe  United 
States  had  been  robbed  at  Greytown.  The  Cyaue  was  sent  thither  to 
I  deunmd  redress  for  these  injuries.  This  redress  not  having  been  given, 
the  town  was  destroyed,  partly  by  bombardment,  and  tbe  destruction 
was  completed  by  a  force  of  marines  landc<l  for  that  imrpose. 

"How  much  soever  this  Government  may  regret  that  nnofleuding 
ncutrnis  should  have  sufiered  under  these  circumstances  they  must  look 
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for  redress,  if  aoywhere,  to  the  community  where  they  chose  to  take  apl 
their  abode,  aiul  nyIjosc  conduct  occasioned  the  measure  which  led  to 
their  losses." 

Mr.  Fish,  Soc.  of  State,  to  Barou  G«ro]t,  Apr.  15,  1870     MS8.  Notes,  Prussia. 

^'Thc  bombardment  referred  to  (of  Grey  town)  is  understood  to  hav< 
been  regarded  as  necessary  and  justifiable  under  the  circumstance^,] 
and  to  have,  in  the  main,  been  occaaioued  by  insults  of  the  inhabitant^! 
of  Grey  town  at  that  time  to  the  Hon.  Solon  Borland,  who  was  ou 
his  way  through  there  when  about  to  return  home.    Property  of  ser-^ 
eral  citizens  or  subjects  of  foreign  countries  was  destroyed  at  the  same 
.  time,  but  this  Department  has  uniformly  declined  to  entertain  any  claim 
to  indemnification  therefor." 

Mr.  Fifth,  Sec.  of  State,  to  Mr.  Lnttrell,  Apr.  28,  1876,    MSS.  Dona.  Let, 

The  correspondence  with  regard  to  the  attack  ou  the  United  States  erteatnc 
PromethenB,  in  November,  1851,  in  tho  harbor  of  San  Juan  (Grej'towo),  i 
j»iven  in  Honse  Es.  Doc.  61,  32i\  Couff.,  lat  Begs. ;  Senate  Ex.  Doc,  30,  32d 
Coog.,  lat  Befis.    See  Senate  Ex.  Doc.  6,  same  session,  and  tn/ra,  $  315d. 

President  Pierce's  tnesaage  of  December  19,  I8G3,  with  accompanying  paper*, 
Sc'Oute  Ex.  Doc.  8,  33d  Cong.,  li«t  sess.  Tbu  correspondence  as  to  tho  bom 
bnrdmetii  of  Sau  Juan  TGreytown)  is  attached  to  moMAge  of  President 
Pierce  of  Jnly  31,  18r>4  ;  Ex,  Doc.  S.'i,  33d  Cong,,  let  sess, 

Tlie  report*  of  the  Secretaries  of  State  and  of  the  Navy,  with  regard  to  tli 
liorubardmcut,  will  be  foued  in  Ilouae  Ex.  Doc.  126,  33d  Cong.,  Ist  ae«a. 

President  Uuchanan's  message  of  December  23, 1857,  containing  correspondeike 
na  to  loss  snstained  by  thia  bombard ment,  is  in  Senate  Ex.  Doc.  9,  35tl 
Cong.,  Ist  seaa.    For  report  iu  Perriu's  case  see  Senate  Rep.  4M,  44th  Coag 
Ist  sess. 
In  the  Brit,  and  For.  St.  Pap.  for  1851-.'ua,  voL  41,  are  the  following: 

Meaaage  of  President  Fillmore,  December  15, 1851,  a«  to  the  attack  on  the  Pro* 
melhenB. 

Instractiona  of  Mr.  Graham,  Secretary  of  the  Navy,  to  Commodore  Parker  (I 
cember,  1851),  saying  that  "whatever  may  have  been  tho  merits  of  tl 
qncHtion  between  the  United  States  and  the  authorities  of  Nicaragua,  tb 
United  States  nvkuowledgo  no  rights  in  a  vessel  of  the  Oovomraent  of  Gr 
Britain  to  exercise  any  police  supervision  over  American  merchant  vcaneli 
in  Nicaragua,  or  elsewhere  out  of  British  dominions,"  and  ordering  tbo  ' 
United  States  war  steaiuer  Saranac  "to  proceed  to  Sun  .lunn  do  Nic;ira};ua 
for  the  purpose  of  affordiog  protection  to  American  commerce  agaiust  any 
auch  JnterfercHce  for  the  future." 

Letter  signed  by  Americim  citizens  at  Greytown,  in  res]>ect  to  tho  Pitt* 
jnetbona.    jM/m,  $  31.'><f. 

Letters  of  British  naval  othccrs  as  to  attack  on  the  FrometheuH. 

Lord  Granville  to  Mr.  Lawrence,  January  10,  1852,  saying  that  Her  Mi^eaty 
Oovemnjent  "entirely  diwivows  the  act  of  violence  committed  by  th<» 
inander  of  the  Express,"  and  '•  offering  an  ample  apology  for  that  whicl 
they  consider  an  infraction  of  treaty  engagements,"  adding  that  **'tt  wanM 
l»o  Huworthy  the  Government  of  a  great  nation  to  hesitate  about  mnking 
due  rcpnrat  ion,  when  the  acts  of  their  subordinat*  authorities  had  Ixx-n  sncl 
as  not  to  admit  of  justifK-atiou.*'     See  infra,  $  315d. 

Correspondence  of  North  American  Atlantic  and  Puoi  Ic  Ship  Canal  oh  to 
dues  at  Greytown. 

0di 


CHAP.  IX.] 


CLAIMS    BASED    ON    WAK 


[§  224a. 


Lord  Granville  to  Mr.  Crauiplon,  January  23,  IBoiJ  (two  lottors),  aa  to  aettlo- 

ment  of  Mosquito  question. 
Lord  Granville  to  Mr.  Crampton,  Febrttary  20,  1852,  as  to  Greytowo. 
Mr.  Crampton  to  Lord  Gnujvillo,  March  8,  1852;  Marcli  14,  1852;  March  22, 

1802,   as    to    coDferences  with  Mr.    Wehstor,   rclatire   to  Grcytown   and 

Nicaragua. 
Proceedings  of  meeting  of  oiU/.en9  of  Greytown,  Fobmary  88,  1652,  at»kitig 

Nicaragua  for  a  charter. 
Mr.  Cramptou  in  reference  thereto,  March  18,  18S3. 
Mr.  Webster,  Secretary  of  State,  to  Mr.  Graham,  Secretary  of  Navy,  March  18, 

1852,  commcntiDg  on  same  proceedings. 
Mr.  Crampton  to  Lord  Malmcsbary,  March  28,  April  5, 1652,  aa  to  sottlement  of 

difHcaltiea. 
Draft  of  agreement  between  tlio  Uuiteil  Statea,  Groat  Britain,  and  Nicaragoa  aa 

to  Gro5'town  and  Mosquito  country. 
Further  corrcspoudencc  relative  thereto. 
Proposed  Bettlemeot  of  April  30, 1802. 
Further  correspondence  relative  thereto. 
Constiuiition  of  the  city.of  Grey  town  of  April,  1852. 

Lord  Malinesbwry  to  Mr.  Crampton,  July  Ifi^  1862,  ns  to  position  of  Groytown. 
Mr.  Crampton  to  Lord  Malmoabury,  July  4,  1(^2,  as  to  conferences  with  Mr. 

Webster. 
Letters  of  Mr.  Walsh  and  Mr.  Wylce  relative  to  Costa  Rica  and  Nicaragoa. 
Further  correspondence  aa  to  settlement. 
Reftisal  of  Nicaragua  to  accept  the  terras  of  settlement  proposed  by  Great 

BriiaiD  aud  ibe  United  States,  Jnly  19,  1852. 
Mmlifications  proposed  by  Nicaragua,  July  29,  ISFiS;  corrospondenco  relative 

thereto. 

Additional  correspondence  respecting  the  bonibardtnont  and  destruction  of  San 
Juan  del  Norte,  or  Greytowu,  by  the  U.  8.  ship  Cyane,  May-July,  1854, 
will  bo  found  in  the  Brit-  and  For.  St.  Pap.  for  18o5^'5G,  vol.  46,  859/. 

In  Mr.  March's  iiistrnctions  of  June  1),  1854,  to  the  United  States 
eorariierL'ial  affent  at  Greytown  {San  Jiian)  it  is  stated  tliatCorniJiander 
[lotlins  lias  been  ordered  to  proceed  thither  in  a  national  ship.  The 
iiistnuttions  include  the  folhjwiujf : 

*Mt  is  said  that  the  pretended  politieal  and  civil  authorily  at  that 
jilace  i.s  dissolve*!.  Shoiihl  this  prove  to  he  trne,  there  will  I)c  no  orj,'Hn- 
ized  body  npon  whom  a  deraaud  for  redress  can  be  made,  or  fiom  whom 
a  proper  indemnity  lor  injuries  or  insults  can  be  received.  But  the  in- 
dividuals who  Iiave  i)artieipate<l  in  tlie  iiitlietion  of  the  wrongs  cannot 
escape  from  the  responsibilities  resulting?  from  the  conduct  of  the  late 
political  organization  at  that  phice.  •  •  ♦  The  itjjuries  for  which 
redress  Is  required  are  stated  to  be  two-fold  ;  (I)  the  spoliation  of  the! 
transit  company;  (2)  an  inscilt  to  Mr.  Borland,  United  States  niinister' 
to  Central  America. 

''If  done  by  order  of  the  authorities  of  the  place  they  must  answer 
for  it  in  their  assumed  political  character.  •  •  •  If  the  outrage 
Wcis  committe<l  by  lawless  individuals,  without  the  authority  or  con 
nivanco  of  the  town,  then  it  is  clearly  the  duty  of  those  who  exercise 
the  civil  i>ower  at  San  Juan  to  inflict  upon  them  exemplary  punish- 
ment. The  neglect  to  luring  them  to  justice  is  au  implied  sanction  of 
the  acts  of  the  t  ransgressors.^' 
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On  July  12,  1S54,  tbe  United  States  comuierciiil  agent  at  San  Juauj 
(Mr.  Fiibcns)  advised  Comuiauder  IJollinft,  of  the  Cyane,  as  follows: 
»*In  iiccordauce  with  iii.stnictiousfroni  tlio  Depnitment  of  State, bearing  | 
tlate  June  3,  18.i4,  ]  notified  the  iveople  of  S;in  Juan  del  Norte  that  the 
United  States  Goveruinent  would  demand  of  them  payment  for  the 
[iroijcrty  felonionsly  taken  ITy  and  with  their  eontitenanco  and  consent 
Iroui  the  Aeeessory  Transit  Company.  I  furtlier  renewed  the  denian*! 
idready  made  by  the  said  eoiupany  for  outrages  committed  npon  their 
property  in  March,  185J.  To  this  notiee  and  demand  no  official  reply 
has  been  given.  As  regards  the  insult  oflered  to  Mr.  Borland,  our  min- 
ister to  Central  Ameriea,  I  have  to  iidbrm  you  that,  so  fur  from  any 
apology  having  been  otlered  by  the  town  or  its  autliontles,orany  steps 
liaving  been  taUen  to  bring  the  perpetrators  thereof  to  justice,  the  chief 
actors  and  instigators  are  now  in  undisputed  possession  of  the  town,  its 
arms  and  ammunitions^ and  tliey,  tiie  people  of  the  town,  are  thus  coun^J 
louancing  and  approving  the  indignity  to  the  present  moment." 

On  July  IL'j  l^r»4,  all  attempts  to  secure  redress  or  apology  haviofr"! 
failed,  Commander  I  loll  ins  anuunneed  that  at  nine  oVdock  of  the  morning 
of  July  !.'{,  the  town  would  bo  botnbarded. 

On  July  12,  1854,  the  eommanderof  the  British  schooner  Bermuda 
protested  against  this  act. 

On  July  15,  1854,  Mr.  Fabeus,  the  United  States  commercial  agent  at 
San  Juan,  reported  the  above  facts  to  the  Secretary  of  State,  and  added 
that  the  bondtardment  of  the  towti  was  opened  according  to  notice. 

On  July  It),  1854,  Com nninder  lIoHius  forwarded  a  report  of  the  boui- 
bardment,  whicli  ended  in  an  ''almost  total  destruction  of  the  bnildinirs, 
though  no  lives  were  lost," 

Tho  prior  coiTcapamli'iieo  ns  to  the  urigiu  of  the  claim  uud  tlie  couduct  ot  tiin 
autLorities  of  Sau  Juan  will  bt?  found  io  Brit.  «nd  For.  St.  Pnp.  for  18ti5-'<>7, 
vol.  47,  1004/. 

When  the  Greytown  bombardment  was  under  discussion  in  tho  Uonsol 
of  Commons  on  dune  10,  1857,  Lord  Palmeiston,  then  first  minister,  \ 
said:  *'lt  is  undiuibtedly  a  principle  of  international  law  that  when  one  I 
(lovernnient  deems  it  right  to  exercise  acts  of  hostirity  against  the] 
territory  of  another  power,  the  subjects  of  third  powers  who  may  hap|>e« 
to  be  resident  in  the  place  attacked  have  no  claim  whatever  npon  the  I 
Covcrnnjcut  which,  in  the  exercise  of  its  constitutional  rights,  conunits] 
ihcse  acts  of  hostility.     For  instance,  it  was  deemed   necessary  for  u« 
lo  destroy  the  town  ol  Seha.stopol.    There  may  have  been  in  that  town 
(Jermans,   ItalianM,  Portuguese,  and    Americans.     But  none  of  these 
parties   had  any   gronnd  upon  which   to  claim  from   tho  British  audi 
French  Governments  compensation  for  losses  sustainetl  by  the  result  of  J 
Ihe.^^e  hostilities.     Tbowc  who  go  and  settle-in  a  foreign  country  must] 
abide  the  chances  which  mav  befall  thatcountry,  and  if  they  have  any| 
claim,  it  must  be  upon  the  Government  of  the  conntry  in  which   theyJ 
are  J  but  they  can  have  tjo claim  whatever  upon  the  Government  which] 
thinks  right  to  comunit  acts  of  hostility  against  that  state.     Therefore,! 
we  were   n«lvised,  and    1  think  rightly,  that  British  subjects  at  Grey. 
town    had   no   ground  on  which   they  could    call   upon  the  Govern- 
, incnt  of  this  country  to  demand  from   the  Government  of  tho  United] 
'Btulescom])ensation  for  the  injuries  which  they  suftered  from  the  att;u*.ll 
npon  that  town.     We  may  think  that  the  attack  was  not  justified  b> 
the  cause  whicli  was  assigncil.     But  as  an  independent  state  \v*»  bav< 
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no  right  to  judg«  the  motives  which  actuated  another  state  ia  vindi- 
cating wroiif^s  which  they  supposed  they  had  sustained,  and  there  was 
nothiL<j:  in  the  relations  between  Great  Britain  and  Greytowii  which 
gave  us  A  right  exceptional  to  the  general  nilo  of  international  law. 
Government  in  there  (in  Greytown),  administered  by  si  self-elected, 
self  constituted  nmnicipality  of  Ameriean.s,  lilnglish,  Frencli,  Spaidards, 
and  Geruiait8.  They  are  acting  iqion  their  own  responsibility,  and  they 
must,  and  not  Enghind,  bo  responsilde  for  everything  they  do.  I  be- 
lieve the  real  state  of  the  caflo  was  that  there  waa  a  dispute  between 
two  rival  American  transit  companies,  tlie  one  patronized  by  the  self- 
constituted  government  of  Greytown,  tlie  other  by  the  Government  of 
the  United  States,  and  that  out  of  the  rivalship  and  quarrels  of  these 
two  companies  arose  tbe  transaction  to  which  tbe  noble  lord  has  ad- 
verted. There  were  undoubtedly  comnmuications  which  passed  be- 
tween the  liritish  and  American  Governments,  with  a  view  to  ascertain 
what  the  iiitentioes  of  the  American  Government  were;  but  we  found 
that  they  rested  upon  the  rule  of  international  law  to  wliich  I  have  re- 
ferred, and  the  right  which  the  law  of  nations  gave  theoi  to  take 
measures  which  they,  iu  their  own  judgment,  deemed  necessary.  The 
American  Goveriimeut  determined  not  to  give  compensation  to  any  par- 
ties. •  •  •  IUt  Majesty's  Government^  thcretore,  acting  uialer  the 
advice  of  those  who  are  most  competent  to  give  an  opiuifui  upon  the  sub- 
ject, and  deeming  the  advice  in  accordance  with  internatinnii!  ]>ractice, 
have  foregone  demanding  any  com]>ensation  of  tlie  Utittetl  8tate<^  for  sub- 
jects of  Great  Britain  injured  by  the  bombardment  of  Grey  town." 

'^Un  a  subsequent  occasion  Mr.  Adams  inquired  *  whether  it  was  the 
intention  of  Her  Majesty's  Government  to  iutroduL'c  any  measure  en- 
abling them  to  grant  compensation  to  Brilish  merchants  wliose  prop- 
erty at  Dleaborg,  in  the  Gulf  of  Bothnia,  had  been  destroyed  on  the 
Id  of  June,  1854,  by  the  bonis  of  «  squadron  uuder  the  command  of 
Admiral  rinniridgo.' 

"Lord  Tulmerston  said  *tliat  the  proceedings  in  this  matter  must  be 
reguhited  by  the  principle  which  he  liad  declared  to  be  an  inteniattonal 
principle  when  a  question  arose  as  to  the  losses  sustained  by  British 
subjects  at  Greytown.  lie  then  stated  tlio  princi|)le  of  interDational 
law  to  be  that  persons  who  were  domiciled  in  a  foreiuu  country  must 
abide  by  the  fate  of  that  country  in  peace  and  war,  and  that,  therefore, 
no  demand  coubl  properly  be  made  ui»iu  the  Anu'Hcan  Governtnent  for 
losses  sustained  by  British  subjeetts  in  Greytown  in  conscqu«'nce  (»f  hos- 
tilities between  that  place  and  the  United  States.  The  same  ]»rinciple 
applied  to  the  case  to  whi(;h  the  hinmrable  gentlemen  uow  referred. 
There  were  <;ertaiu  British  subjects,  and  probably  the  subjects  of  other 
states,  who  were  domiciled  or  had  i»roi)erty  in  the  IJussian  territory. 
Those  persons  must  take  the  chance  of  the  protection  of  the  Russian 
Empire,  and  if  l>y  any  circnmstauces  the  place  where  tlieir  property 
was  situated  became  the  scene  of  hostile  operations,  no  claim  could 
possibly  be  set  up  by  those  persons,  whatever  country  they  might  be- 
long to,  against  the  Government  whose  forces  carried  on  the  hostilities 
by  which  they  had  been  made  to  sutler.'  (Hansard's  Pari.  Debates, 
3(1  series,  vol.  cxlvi,p.  10i5,  Ilouse  of  Commons,  July  17,  1857.)" 

LiiwrcDCo'ij  Wbouton  (c*!.  ISm),  175. 
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(4)  But  bklugsrent  is  liable  rou  isjuiues  inflicted  ix  violation  of  tzulks 

OF  CIV1L12ED  WARPAnE, 

§  226. 
As  to  what  couBiitatea  such  violatiou,  see  iir/ra,  9$  347/'. 

"The*  general  princiulo  of  public  law,  sanctioiie'l  by  tlio  express  as- 
seut  of  the  principal  naltoDs  of  Europe,  and  wh'.cli  tbis  Govermuent 
liJis  asserted  on  many  occasions,  from  the  bombard  men  t  of  Grejtowri 
down  to  its  liiiest  operations  in  the  sappressioo  of  tbe  recent  rebelliou, 
is  that  the  citizens  of  foreign  states  who  reside  within  the  arena  of 
war,  have  no  right  to  demand  compensation  from  either  of  the  belliger- 
ents for  the  losses  or  injuries  they  sustain. 

*'This  rule  has  doubtless  some  limitation.  It  is  not  to  be  construed  as 
I)roelaimiu;?  immunity  to  a  belligerent  for  every  outrage  which  may  be 
perpetrated  by  those  in  his  service,  simply  because  they  occurred  dar- 
ing the  time  and  upon  the  theater  in  which  hostilities  were  prosecuted. 
The  injury,  it  may  be  conceded,  must  result  from  such  military  or  naval 
measures  as  by  the  code  of  civilized  warfare  and  the  modern  practice 
of  nations  are  recognized  as  legitimate.  There  appears  to  be  nothing 
iu  the  circumstances  of  the  bombardment  of  Valparaiso,  so  far  as  1*8 
known  to  us,  which  should  take  it  out  of  this  category.  It  was  an  act 
of  what  may  be  deemed  extreme  severity.  With  the  question  bow  far 
it  was  justifiable,  as  between  the  belligerents,  we  can  have  nothing  to 
do.  The  most  that  a  neutral  power  can  ask  in  behalf  of  ira  citizens  or 
other  non  combatants  who  may  bo  exposed  to  injury  from  an  operation 
which,  like  the  bombardment  of  a  town,  when  once  begun,  must  neces- 
sarily be  indiscriminating  iu  its  effects,  is  to  require  that  a  reasonable 
lime  should  bo  granted  to  them  to  withdraw  their  persons  and  property 
from  the  peril.  The  granting  of  even  this  can  hardly  be  a  matter  of 
obligation  if  it  would  defeat  or  endanger  the  main  object  of  the  attack. 

"  In  the  ease  in  question,  as  it  seems  to  me,  from  such  information  a» 
wo  have,  not  only  was  reasonable  notice  given  by  the  Spanish  admirtU 
to  foreign  residents  and  non-combatants  to  withdraw  their  persons  aud 
property  from  exposure,  but  ]wins  appear  to  have  been  tnken  to  con- 
fine the  fire  of  his  fleet  to  the  Government  buildings  and  public  property 
of  Chili. 

"I  am  induced  to  think,  thei'efore,  that  Americans  domiciled  in  Val- 
paraiso have  no  gronnd  for  invoking  the  intervention  of  tJie  Govern. 
ment  to  require  of  either  Spain  or  Chili  indemnity  for  their  damagoa 
incurred  in  the  bombardment  of  Valparaiso." 

Mr.  6owar(l.  Sec.  of  SUite,  to  Mr.  Staubory^  Aug.  24,  18G6.    MS3.  Dum.  V»t, 
For  Mr.  fitanbery's  opioton  in  roply,  boo  avpra,  f  2ii4. 

Citizens  of  the  TTnited  States  have  a  right  to  engage  in  tl  try 

lervice  of  foreign  powers,  Christian  or  nonChrisliuu,and  iu  >  ea, 

while  the  GoTcrnment  of  the  United  States  wilt  not  take  oognizanco  of 
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tbeir  death  iu  battle,  it  "  will  expect  that  no  unusual  or  inhuman  pun- 
ishment be  iuflieted  upon  any  of  its  citizens  who  are  taken  prisoners, 
but  that  they  shall  be  treated  aceordiiig  to  the  accepted  rules  of  civil* 
ized  warfare." 

Mr.  Fish,  Seo.  of  State,  to  Mr.  Williauiu,  July  29,  1874.    MSS.  luat.,  China.    Bee 
as  to  eulistment  in  foreign  service,  infra,  $  Zd2. 

**  In  your  No.  34,  of  the  19th  of  September  last,  you  inform  this 
Department  that  the  coiirt  of  arbitration  in  Chili  has  lately  xmblished 
three  rules  for  the  decision  of  claims  agaiust  the  Government,  which  are 
as  follows: 

"  (1)  Bombardment  is  jjermi^sible  as  long  as  there  is  resistance  of  a  r'lAo. 

"(2)  ActBcoinroittedliyBoldiersoriiersons  connected  with  the  army  without  orders 
from  their  euperiore  in  ctimmand  do  not  compromise  a  GoTernment. 

"  (3)  Any  proofa  taken  withont  noliio  to  fJnvprnmpnt  iifTccted  are  not  adtnisaible 
aB  evidence. 

"The  ISrst  rule  is  susceptible  of  various  interpretations,  according  to 
the  circumstances  to  which  it  is  sought  to  l>e  applied,  and  altogether 
too  vague  iu  its  terms  to  admit  of  discussion. 

"As  to  the  second  rule,  the  position  of  this  Goveruruent  is,  that  while 
a  Government  is  responsible  for  the  misconduct  of  its  soldiers  when  in 
the  field,  or  when  acting  either  actually  or  constructively  under  its 
authority,  even  though  such  misconduct  had  been  forbidden  by  it,  it  is 
not  responsible  for  collateral  misconduct  of  individual  soldiers  dictated 
by  private  malice.  But  the  mere  fact  that  soldiers,  duly  enlisted  and 
uniformed  as  such,  commit  acts  '  without  orders  from  their  superiors  in 
command,'  does  not  relievo  their  Government  from  liability  for  such 
acta." 

Mr.  Bayard,  See.  of  State,  to  Mr.  Ruck.  Oct.  27,  1885.     MSS.  Inst.,  Peru  j  For. 
Rei.,  18«5.    See  infra,  «{  347  Jf. 

The  following  passages  are  cited  with  approval  by  Mr.  Bayard,  Sec- 
retary of  State,  in  instructions  of  May  27,  1886,  to  Mr.  Hall  {MS8. 
Inst.,  Cent.  Am.): 

"  Wo  do  not  at  the  present  day  often  hear,  when  a  town  is  carried 
by  assault,  that  the  garrison  is  put  to  the  sword  in  cold  blood,  on  the 
pica  that  they  have  no  right  to  quarter.  Such  things  are  no  longer 
approved  or  couutenari<;ed  by  civilized  nations.  But  we  sometimes 
hear  of  a  raptured  town  being  sacked,  and  the  houses  of  the  inhabitants 
being  i>liiii<lered  on  the  plea  that  it  was  impossible  for  the  general  to 
restrain  his  soldiery  iu  the  confusion  and  excitement  of  storming  the 
I)lace ;  and  under  that  softer  name  of  plunder  it  has  sometimes  been 
attempted  to  veil  ^all  crimes  which  man  iu  his  worst  excesses  can 
commit;  horrors  so  atrocious  that  their  very  atrocity  preserves  them 
from  our  full  execration,  because  it  makes  it  impossible  to  describe 
them.'  It  is  true  that  soldiers  sometimes  commit  exces.ses  which  their 
officers  cnn not  prevent,  but  in  general  a  commanding  officer  is  resprni- 
aible  for  the  acts  of  those  under  his  onlers.  Unless  tic  can  control  his 
soldiers,  he  is  not  6t  to  command  them.  The  most  atrocious  crimes  in 
war,  however,  are  usually  committed  by  militia  and  volunteers  sud- 
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deuly  raised  from  the  population  of  great  cities  and  sent  into  the  field 
beiorc  the  geueral  has  time  or  opportunity  to  reduce  them  to  order  or 
di8fiiiline,  lii  siieh  oxaeH  the  responsibility  of  their  crimes  rests  npon 
the  State  which  employs  them  rather  than  npon  the  general  who  is 
I)erhaps  unwillingly  obliged  to  use  them.'' 

Halleck'o  loteraational  Law  and  Laws  of  War  (Sau  Franciaco,  1861,  $  22,  p. 
442),  citlDg  Kent's  Commentariea,  Vattcra  Droit  dej^cn^,  and  other aathori* 
ties.    See  infra^  ^349. 

"  As  civilization  has  advanced  during  the  la.st  eeniuries,  so  has  like- 
wise steadily  advanced,  especially  in  war  on  land,  the  distinction  be- 
tween the  private  individual  belonging  to  a  hostile  country,  and  thi* 
hostile  country  itself  with  its  men  in  arms;^'  and  that  "the  principle 
has  been  more  and  more  acknowledged  that  the  uuarme*!  citizen  is  to 
be  spared  in  person,  property,  and  honor  as  much  as  the  exigencies  of 
war  will  admit." 

Dr.  Francis  LieUer's  InstriictioQs  for  tbe  Government  of  Armies  of  the  United 

States  in  the  Field,  sec.  1,  p.ir.  22. 
Ab  to  limitJitions  by  laws  of  war,  see  infra,  ${  347 Jf, 


V.  CLAIMS  BASED  OX  MOB  INJURIES. 

A  GOVSBKUKNT  18  LL&BLC  UrTERlVATIO.VAL.LY  FOU  8UCH  UTJUIUES  WHKX  IT  OOOIJ) 
HAVK  PREVKNTED  TUKM  ;  BUT  WUKX  THeUE  18  A  REMEDY  OITKN  I»  THE  JUDICIAI. 
TRIBUNALS,  THIS  MUST  BE  PUR8UEJJ. 

§226. 

'*  The  a.sserabling  of  mobs  hai>peu8  in  all  conntries ;  popular  vio- 
lences occasionally  break  out  every  where,  setting  law  atdeliance,  trami»- 
ling  on  the  rights  of  citizens  and  private  men,  and  sometimes  on  those 
of  public  officers,  and  the  agents  of  foreign  Governments,  especially  en- 
titled  to  protection.  In  these  cases  public  faith  and  national  lionor  re- 
quire, not  only  that  such  ontrages  should  be  disavowed,  but  also  that 
the  perpetrators  of  them  should  be  punished  wherever  it  is  possible  to 
bring  them  to  justice ;  and,  further,  that  full  satisfaction  should  be 
made  in  cases  in  which  a  duty  to  that  efifct  rest.-*  with  the  Government, 
according  to  the  general  jirinciples  of  law,  public  faith,  and  the  obliga- 
(ion  of  treaties.  Mr.  Calderon  thinks  that  the  enormity  of  this  act  of 
I>opular  violence  is  heightened  by  its  insult  to  the  flag  of  Spain.  The 
Government  of  the  United  States  would  earnestly  deprecate  any  indig- 
nity oifcred  in  this  country  in  time  of  peace  to  the  flag  of  a  outioo  fK» 
ancient,  so  respectable,  so  renowned  as  Spain. 

'*  It  appears,  however,  that  in  point  of  fact  no  flag  was  actually  fly- 
ing or  publicly  exhibited  when  the  outrage  took  place ;  but  thin  can 
make  no  difl'erence  in  regard  to  the  real  nature  of  the  offenne  or  its 
enormity.  The  pereons  composing  the  mob  knew  that  they  were  oflTef* 
Jug  insult  and  injury  to  an  officer  of  Iler  Catholic  Majesty,  residing  la 
the  United  States  under  the  sanction  of  laws  and  treaties;  and  IlierO' 
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foro  their  conduct  admits  of  no  justification.  Nevertbekss,  Mr.  Galde- 
roll  aud  bis  Goveinuieiit  iire  aware  that  recent  iiifelligence  had  then 
heoii  ict'oivod  from  LlavaDa,  not  a  liltle  calcuhited  to  excite  popular 
feeling  in  a  great  city,  and  to  lead  to  popular  excesses.  If  this  be  no 
Justification,  as  it  certniiily  is  none,  it  may  still  be  taken  into  view,  and 
regarded  as  showing  that  the  outrage,  however  flagrant,  was  eouiuiitted 
in  the  heat  of  blood,  and  not  in  pui-snance  of  any  i)redetermiDed  plan  or 
purpose  of  injury  or  insult.    •    •     • 

"  Wliilc  this  Government  has  manifested  a  willingness  and  determina- 
tion to  perforin  every  duty  which  one  friendly  nation  has  a  right  to  ex- 
pect from  another,  in  eases  of  this  kind,  it  t^upposes  that  the  rights  o( 
the  Spanish  consul,  a  puljlic:  oflicer  residing  here  under  the  protectioi] 
of  the  United  States  Coverument,  are  quite  diflVrerit  from  those  of  thi< 
►Spanish  suhjeets  who  have  come  into  the  country  to  mingle  with  our 
own  citizens,  and  here  to  pnrsue  their  private  business  aud  objects. 
The  former  may  ehiim  special  indemnity,  the  latter  are  entitled  to  such 
liroteetiou  as  is  aflforded  to  our  own  citizens.  While,  theieft>re,  the 
losses  of  individuals,  private  Spanish  subjects,  are  greatly  to  be  regret- 
ted, yet  it  is  understood  that  many  American  citizens  suflered  equal 
losses  from  the  same  cause.  And  these  private  individuals,  subjects  of 
Her  Catholic  Majesty,  coming  voluntarily  to  reside  in  the  United  States, 
have  eertainly  no  cause  of  complaint,  if  they  are  protected  by  the  same 
law  and  the  same  administration  of  law,  as  native  born  citizens  of  this 
country. 

"  They  have  in  fact  some  adviuitagcs  over  the  citizens  of  the  Stiite 
in  which  they  happen  to  be,  inasmuch  as  they  are  enabled,  until  they 
become  citizens  themselves,  to  prosecute  for  any  injuries  done  to  their 
persons  or  property  in  the  courts  of  the  United  States,  or  the  State 
courts,  at  their  election. 

*'The  I'resident  is  of  opiniun,  as  already  stated,  that,  for  obvious 
reasons,  the  case  of  the  consul  is  difl'erent,  and  that  the  Government  of 
the  United  States  should  provide  for  Mr.  Lnbordeajust  indemnity ;  and 
a  recommendation  to  that  eflect  will  be  laid  before  Congress,  at  an  early 
period  of  its  approaching  session.  This  is  all  which  it  is  in  his  power 
to  do.  The  case  may  bea  new  one,  but  the  President  being  of  opinion 
that  Mr.  Laborde  ought  to  be  indemnified,  has  not  thought  it  necessai-y 
to  search  for  precedents." 

Mr.  Wclistor,  Sec.  of  State,  to  Mr.  Coltlorou  «le  la  Barcn,  Nov.  13, 1851.    MS8. 

Notes,  Spain. 
In  respect  to  the  riots  of  1851  at  New  Orleaoe,  see  fnrtbor  correapoudcuco  iu 

House  Ex.  Doc.  2,  32d  Cong,,  Isfc  sesa.;  Mr.  Frelinghnysen  to  Mr.  Baker, 
,  Apr,  18.  If^  ;  MSS.  Inst. .  Vooer. 

Mr.  Webster's  report  to  the  President  aud  the  Presideut's  moasago  iu  respect  to 

indemuity  for  Spanish  sulyccta  for  injuries  to  New  Orleans,  Aug.,  1851, 

are  given  in  House  Ex.  Doc.  lia,  32d  Cong.,  Istscss.    See  also  infra,  ^  341 
Tbe  claim  based  on  indignity  to  the  Spinisb  (lag  isdiscuBsed  tupra,  $  121. 
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The  Imperial  Gorernmcnt  of  Brazil  is  liable  as  such  to  the  Govern- 
ment of  the  tJnited  States  for  injuries  inflicted  in  one  of  its  provinces 
by  a  mob  which  was  set  on  by  the  governor  of  the  province. 

Mr.  FUb,  Sec.  of  State,  to  Mr.  Partridge,  Feb.  27, 1875.    MSS.  Inat.,  BrasiJ. 

**  There  is  at  least  one  signal  instance  in  onr  own  history  where  this 
Government  has  imlemnifled  foreigners  for  the  loss  of  their  property 
from  a  mob.  The  riots  at  New  Orleans  and  Key  West  are  referred  to, 
when  the  houses  and  shops  of  many  Spaniards  there  were  sacked.  It 
is  true  that  Mr.  Webster,  in  a  note  to  ^Ir.  Calderon  on  the  subject^  stilted 
that  the  reparation  was  voluntarily  made,  and  not  from  any  sense  of 
obligation  on  the  part  of  this  Government  under  the  law  of  nations. 
In  that  case,  however,  there  was  no  proof,  or,  as  is  understood,  even 
any  charge  that  the  riot  was  instigated  by  those  authorities  who  were 
charged  with  the  doty  of  preserving  the  public  peace.  It  is  not  im- 
probable that  if  those  authorities  had  professedly  instigated  the  riot 
Mr.  WebsteHs  opinion  as  to  the  responsibility  of  this  Government  might 
have  been  different,  especially  if  the  sufferers  should  have  been  without 
a  remedy  through  the  courts. 

"It  is  the  duty  of  Brazil,  when  she  receives  the  citizens  of  a  friendly 
state,  to  protect  the  property  which  they  carry  with  them  or  may  acquire 
there.  If  persons  in  the  service  of  that  Government  connive  at  or  in- 
stigate a  riot  for  the  purpose  of  depriving  a  citizen  of  the  United  States 
of  his  property,  the  Imi)erial  Government  must  be  held  accoautabl« 
therefor." 

Mr.  Fiab,  Sec.  of  SUtc,  to  Mr.  Partridge,  Mar.  5,  1875.    MSS.  Inst,  Brazil. 

A  Government  is  liable  internationally  for  damages  done  to  alien 
residents  by  a  mob  which  by  due  diligence  it  could  have  repressed. 
Mr.  Evarls,  St-c.  of  State,  to  Mr.  Gibbs,  May  23,  1878.    MSS.  lust.,  Peru. 

"Uidike  the  case  now  being  considered,  which  occun-ed  under  the 
Immediate  eyes  of  the  Government,  the  case  referred  to  by  the  attorney 
took  pliicein  aseaboard  town  more  than  a  thousand  miles  distant  from 
the  j.'apit.il  of  the  United  Slates.  The  character  of  that  case  and  the 
action  of  Congress  thereon  api>ear  in  the  following  copy  of  a  i-esola- 
tion  of  Congress  March  3,  1S53: 

'*Jletohcd,  <fc.,  Tbut  tbe  Prwideiit  of  lb«  United  States  be,  and  is  hereby,  requested 
to  caiiHo  an  iu%'rHtigation  to  be  made  of  any  loeses  tiiat  may  bavebcrn  atutainrd  by 
tbe  eonnril  of  Spain  and  otbor  persona  re^aiding  at  Ncxr  Orleans  or  at  Key  West  in  ibi» 
year  olgbtrcn  bnndrrd  and  flfty-ono,  and  wbo  at  that  time  wore  snbjerta  of  tbe  Qneen 
of  Spain,  by  tbe  viob'nto  of  iudividnala  arising  out  of  inttdligence  then  recently  re- 
ceived tit  tboHe  placen  of  tbe  execution  of  certain  persona  at  Havana,  in  Cuba,  by  Ibe 
SpauiHb  autboritics  of  that  itslaud,  and  that  such  losaea  ao  ascertained  to  persona  &t 
tbat  time  aobjeets  as  aforesaid,  on  the  certificate  of  tbo  Secretary  of  State  that  the 
same  aro  promn  to  tbo  »ati»>factton  of  tbe  President,  together  witb  tbo  reoionablo 
coata  of  the  Inventlgation,  abalJ  Jm>  paid  to  those  entitled  ont  of  any  mobey  to  tlia 
Truanry  not  othertrlae  appropriated. 
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"The  SpaiHsU  suflferers  from  that  emeute  were  accordingly  iudem- 
nified." 
Ibid, 

In  1880  cortuiu  British  subjects  were  injured  by  a  mob  in  Texa«>  It 
was  held  by  tbo  Secretary,  after  consulting  the  Attoruey-Geucral,  that 
as  the  olleuse  ''  was  against  the  peace  and  dignity  of  Texas,"  it  was 
'♦cognizable  only  by  the  authorities  of  that  State.  Ho  far  as  their  legal 
remedy  against  the  assailants  is  concerned,  the  Dows  (the  parties  in- 
jured) stand  as  to  their  natural  and  civil  rights  in  precisely  the  samo 
condition  as  to  recourse  to  the  State  tribunals  as  the  citizens  of  that 
State  J  and,  in  their  capacity  of  British  subjects,  they  can  resort  also 
to  the  courts  of  the  United  States  at  their  option  for  civil  redress  and 
inderanity." 

Mr.  Evutl8,  S^i\  of  Stato,  to  Sir  E.  TLornton,  May  22,  I9g0.    MSS  Notes,  Gr. 

Brit. 
Tlio  mesaago  orPrctiidont  Cleveland,  Mar.  2,  18SC,  and  the  note  of  Mr.  Bayard, 

Sfjc.  of  StJitc,  to  tbe  Chinese  minister,  of  Feb.  Id,  1886,  in  reference  to  the 
rJotoua  altiick  on  Ibe  Cbineac  iu  \V joining  Tenitory,  in  Sept.,  1885,  ai-e 
given  tupra,  $  07. 

VI.  CLAIMS  BASED  ON  SrOLIATIONS. 

(1)  FORKIO:?  KKUTnALS  UABU!  FOR  UIlKACn  OF  KECTIlALITY. 

§227. 

As  to  neutral  datioa  in  this  rvlation,  boo  infra,  $  390. 

The  fact  that  Spain  was  at  the  time  in  alliance  with  France  iu  a  war 
against  England  docs  not  relievo  Spain  from  liability  to  tiio  United 
States  for  the  spoliation  of  United  States  merchant  vessels  iu  Spanish 
ports  by  French  privateers. 

sir.  A«la.m«,  Sec.  of  State,  to  Mr.  Dc  Ouis,  Mitr.  12,  1818;  MS8.  Notes,  For.  Leg. 

If,  through  the  negligence  of  the  Government  of  the  United  States, 
ports  of  the  United  States  are  made  the  base  of  naval  operations  against 
a  belligerent  in  a  war  in  which  the  United  States  is  neutral,  the  Gov- 
ernment of  the  United  States  nniy,  on  proof  of  negligi'uce,  be  liable 
internationally  to  such  belligerent  for  the  loss. 

Mr.  Clay,  Sec.  of  Stale,  to  Mr.  Rivaa  y  Solmon,  June  9, 1827.    MSS.  Notes, 
For.  Leg.    See  Mr.  Clay  to  Mr.  Tncon,  Oct.  21>,  IrtT?;  Und.    See  infra,  ^  396. 

But  the  Goveruuieut  of  the  United  States  is  not  liable  to  foreign 
Governmeuts  for  misconduct  of  its  private  citizens  within  their  juris- 
diction, such  citizens  not  being  iu  any  sense  its  representatives. 

Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Coldoron  dc  Iu  Barco,  Sept.  17,  1839.    MSS. 
NotPM,  8p.^in.     See  eupra^  ^  205. 

"  For  all  the  losses  and  damages  which  the  Government  and  citizens 
of  the  United  States  have  sustained  by  the  depredations  of  the  vessels 
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iu  queijtiou,  tie  United  States,  as  tliey  believe,  justly  bold  the  Koveru-j 
nients  of  the  countries  from  wbich  they  have  proceeded  resiioDsible, ( 
whenever  they  have  beeu  duly  forewarned  and  have  omitted  proper] 
measures  to  prevent  tlie  dei>artiire  of  such  hostile  expeditions." 

Mr  Seward.  Sec.  of  State,  to  Mr.  Pnytor,  Doc.  17,  1S63.    MSS.  lust..  1  nim  e. 
Infra,  $  396. 

Tho  Government  of  the  Uuiled  States  is  not  liable  to  Uay  ti  for  armed 
vessels  escapinrj  from  Uuited  States  i)orts,  manned  by  in-sur^jents  against , 
IJayti,  when  such  escape  was  not  imi>utable  to  the  negligence  or  con-  j 
nivance  of  the  United  States. 


Mr.  Fish,  Sec.  of  State,  to  Mr.  UaascttrOct.  13,  ISC'.'.    MSS.  Iu8t.,  Hayti. 


Ih'\ 


A  neutral  is  liable  to  a  belligerent  for  damages  sustained  by  the  l»t- 
ter's  citizens  from  cruisers  belotigiiig  to  the  other  belligerent,  whoso  flt- 1 
ting  up  and  i.ssuc  tlie  neutral  negligently  permitted. 

Geneva  couferenco,  infra,  ji$396,  402a. 

Claims  for  advanced  rate.s  of  insurance  and  for  loss  of  cuRtom  for  Ihe^ 
merchant  service  caused  by  a  neglect  of  neutral  duty,  or  for  pro.Hpect- 
ive  contingent  earnings,  do  not  form  a  biisis  for  an  international  claim 
against  the  neutral. 

4  Papers  ralating  to  Treaty  of  Washingtoo,  20;  ibid.^  53. 

It  was  held  by  the  Geneva  commission  that  "  the  loss  in  the  transfer 
of  the  American  commercial  marine  to  the  British  tlag,"  "the  enhanced 
paymentii  of  insurance,"  and  tlie  prolongation  of  the  war  and  its  con- 
sequent expenses  (those  several  conditions  being  allegetl  to  result  from 
the  depredations  by  the  Confederate  cruisers  titted  in  British  ports) 
"do  not  constitute,  upon  tlie  principles  of  international  law  applicable 
to  such  ca8es»  good  foundation  for  an  award  of  compensation  or  com* 
putation  of  damages  between  nations." 

4  I';iiM  is  rd.iting  to  Treaty  of  Washington,  *2<i ;  lo/rfl,  ^  402rt. 

The  Geneva  commission,  by  a  majority  of  three  to  two,  held  that  "the 
costs  of  pursuit  of  the  Confederate  cruisers  are  not,  in  the  judgment  of 
the  tribunal,  properly  distinguishable  from  the  general  expenses  <»f  th<^ 
war." 

•I  PiiiH-r»  n?lating  to  Treaty  of  Wasljiugtoii,  53  ;  infra,  ^  306,  4000. 

Oilier  qnt'stjoas  relating  to  violntion  of  ueutrol  dutits  aie  dlMiiMCid,  I'v/fth 

}  J  :t%jr.    Tlie  proceedings  of  tbc  Geneva  confcrcnco  nro  cxnrnined  wore  fally, 

infra,  ^J'XHi,  AOia. 
Tb(P  cofri'fpoodeuce  t>f  lb©  Unit»'*l  States  with  Porlugal  rvhiljvo  to  tbe  claiflu 

of  American  citizens  against  Portugal  will  be  fonnd  iu  Brit  nnil  For.  St,  ] 

iai:J-'54,  1134. 

"The  destruction  of  the  American  armed  brig  rteneral  Armslixjn? 
by  a  Britinh  man  of  war,  in  the  harlior  of  Fayal,  iu  1S14,  gave  risc^  to  a 
hing  <'ontinuing  corre.Hpondence,  which  resnlteil,  iti  IS51,  in  uu  ngre^ 
mrnt  to  ri'fer  the  claims  growing  nut  of  it  to  'the  arbitrament  of  asov* 
ereign,  potentate,  or  chief  of  .some  nation  in  amity  with  both  the  high 
contracting  parties.*    Tho  President  of  the  French  liepublic  (aflerwaitls  ' 
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Napoleou  III)  was  Belcctt?(l  as  the  arbiter.    Tbis  deeisiOD  was  adverse 
to  the  United  States." 

Mr  J.  C.  B.  D.ivis,  Notes.  &c.     Ipfra,  H  248,  309,  401. 

Tbo  following  is  a  translation  of  the  material  parts  of  the  decision: 

**  ConaideriEg  that  it  ta  clear,  in  fact,  tliat  the  Uuited  States  xvcro  at  war  with  Her 
nritatinic  Mftjestj,  and  Hor  Most  Faitbfiil  Majesty  prcsorving  lier  neutrality,  tbo  Araor- 
itjari  brig  the  General  AniKstrony,  commundcd  liy  Captain  Roid,  Ii^gally  provided  with 
Jotters  of  marque,  and  annod  fnr  privatocriug  purposes,  having  sailed  from  the  port  of 
Now  York,  did,  ou  the  2Cth  of  September,  lwl4,  cast  anchor  in  tbo  port  of  Fa.val,  ono  »>f 
the  Azores  iMlauds,  coustituting  part  of  Her  Most  Faithful  Majesty's  dominions; 

"That  it  Ja  equally  clear  that,  on  the  evening  of  the  same  day,  an  English  sqHadroii, 
tomnianded  by  Commodore  Lloyd,  onten'd  tbe  eianie  port: 

**  That  it  is  no  less  certain  that,  during  fho  following  night,  regardless  of  the  rights 
of  Bovereigtity  and  neutrality  of  Her  Must  Fiiithful  Majesty,  a  bloody  encounter  took 
place  botweeu  tbo  Americana  and  the  EngUhh ;  and  that  on  the  following  day,  the  *27th 
of  September,  one  of  the  vessels  belonging  to  the  English  squadron  came  to  range  her- 
self near  tbo  American  privateer  for  tbo  purpose  of  cannonading  her ;  that  this  demon- 
stration, accompanied  by  the  act.  delenniued  Captain  Reid,  followed  by  his  crew,  to 
ab.indon  hi-s  vessel,  and  to  destroy  her ; 

"  Considering  that  if  it  bo  clear  that,  ou  the  night  of  the  26th  of  8ept«uibor,  boom 
English  Ioiig-bo»tt»,  commanded  by  Lieutenant  Robert  Faussct,  of  the  Brilish  navy, 
iiliproiifhed  ih©  American  brig  the  General  Armstrong,  it  is  not  certain  that  the  men 
\\  lii>  manned  the  boats  uforosnid  were  provi«bd  with  arms  and  ammnnitiou; 

'■  That  it  is  evident,  in  fact,  from  the  documents  which  have  been  exhibiteil,  that  the 
aforesaid  long-boats,  having  approached  the  American  brig,  the  crew  of  the  latter, 
jifter  having  hailed  them  and  siimiiioned  them  to  be  off,  immediately  tired  upon  them, 
and  that  some  men  were  killed  on  board  the  English  boats,  and  others  wounded— some 
of  whom  mortally — without  any  attempt  having  been  made  on  the  part  of  Iho  crow  of 
the  boats  to  repel  at  once  force  by  force  ; 

"Considering  that  the  report  of  the  governor  of  Fayal  proves  that  the  American 
captain  did  not  apply  to  the  Portuguese  Government  for  protection  until  blood  had 
already  been  Bhed,  and,  when  the  fire  had  ceased,  the  brig  General  Armstrong  oamo  to 
nncbor  under  the?  casllo  at  a  distance  of  u  stone's-tbrow  ;  that  the  said  governor  states 
that  it  was  only  then  that  he  was  informed  of  what  was  passing  in  the  port ;  thnt  ho 
did,  ou  several  occasions,  inter|K>so  with  Commodore  Lloyd,  with  a  vinw  of  obtaining 
a  ces!«ation  of  hostilities,  and  to  couiplaiu  of  the  violaliou  of  a  neutral  territory; 

"That  he  effectively  prevented  some  American  sailors,  who  were  ou  land,  from  cm- 
barking  on  board  the  Americun  brig  for  the  purpose  of  prolonging  a  conflict  which 
was  contrary  to  tbo  law  of  nations; 

"That  tbe  weakness  of  th«s  garrison  of  the  island,  and  the  constant  dismantling  of 
the  forts,  by  the  removal  of  the  guns  which  guarded  them,  rendered  all  armed  inter* 
ventioo  on  his  part  impossible; 

"Considering,  in  this  state  of  things,  that  Captain  Reid,  not  having  applied  from 
the  beginning  for  the  intervention  of  tbo  neutral  sovereign,  and  having  had  recourse 
to  arms  in  order  to  repel  an  unjust  aggression  of  which  he  pre  tended  to  be  the  object, 
lias  thus  failed  to  respect  the  nentrality  of  the  territory  of  tbe  foreign  sovereign,  and 
rrilcased  that  sovereign  of  the  obligation  in  which  ho  was,  to  afford  him  protection  by 
any  other  means  than  that  of  a  pacific  intervention; 

"  From  which  it  follows  that  the  Government  of  Her  Most  Faithful  Majesty  cannot 
be  held  responsible  for  the  results  of  the  collision  which  took  place  in  contempt  of  her 
rights  of  sovereignty,  in  violation  of  the  neutrality  of  her  territory,  and  without  the 
local  officers  or  lieutenantfl  having  been  required  in  proiK-r  time,  and  enabled  to  grant 
aid  and  protection  to  those  havitig  a  right  to  the  same ; 
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''Thenfore  we  have  decidetl.  anil  we  declare,  that  the  clafm  presented  bjtkG 
ernment  of  the  United  States  ajzains:  Her  Mos:  Faithful  Majesty  has  nofMiDdtt| 
and  that  no  indemnity  is  due  by  Portu^ral  in  consequence  of  the  Ices  of  the  An 
brig  the  General  Arnistronj:.  armed  for  privateerln;;  purposes."* 

For  the  report  of  the  Committee  on  Foreign  Eelations  of  the  Senate  ail 
claim  of  the  brig  "General  Armstrong."  see  references,  i'/ra,  i  380, a| 
fiu^ther  points  relative  therero.  i>/rj.  .^f  vJI-?.  4'"1. 

(•2)  Foreign  nELUOEREvrs  li.^le  rc-r.  acuse  or  bexugerexct. 

**  I  hare  it  in  char;;e  from  the  Presiileiu  to  assure  the  merduuts  J 
the  United  States  concerned  in  foreign  commerce  or  Davigation  thil 
dne  attention  will  be  paid  to  any  injuries  tbey  may  suffer  on  thehi{k| 
seas  or  in  foreign  countries  contrary  to  the  law  of  nations  or  toal 
istiug  treaties,  and  that  on  the  forwanling  hither  of  well  authentieaaii  I 
evidence  of  the  same,  proi^r  proceeilln^s  will  be  adoptetl  for  thai 
relief." 

Mr.  Jeflerf<m.  >ec.  of  S:ate.  :o  M-ssr^  r^ie  Jt   Co..   Acg.    31,   ITDC    4Jrf  ' 
Work*.  31.     S.:e  i»>s.  :  5  '^^^Z- 

"  While  in  our  esierual  relations  M^me  serious  iucouveuienoes  and  e» 
Uirnissments  have  l»et*n  overcome  and  others  lessened,  it  is  with  mnci 
pain  and  de^p  n.gret  I  mention  tha;  oirc^al^ta'Jces  of  a  very  nuwekoot 
nature  have  lately  occurrevl.  Our  tn.le  L.is  suiered  and  is  soffeiiBj! 
extensive  injuries  in  the  West  l:ulies  iroia  :Le  cruisers  and  agents  of 
the  French  RepuMic:  acd  coziiuiriLicatioKs  bavebt-en  received  firomitf 
minister  here  which  indicate  :Le  d.ir.^er  of  a  t'lirrher  distarUanceofoor 
i-ommeree  by  i:s  afi:bority.  ai.d  w^i^  h  iirc  i:i  other  respects  far  fnm 
ajnveable. 

"  I:  tas  W-r::  :i;y  crista:.:.  s:-Joere.  .■:.■.:  i-i::.est  wish,  in  eonfonniiy 
with  :h,i:  o:\v:r  tuition,  :o  r.:.r;i:t.iir.  •o:::./.  :.,%::::. >ny  and  a  perfectly 
fr:en«ry  ":-..:vrs:.»:  •::::  j wirli  :l:.-.t  Ki t  v.:  ::.\  TL:s  v. :<h  reaiains  nnabatetl. 
and  I  sba!!  r-r-rit^vt  :v  :::  the  ir..Kavo:  t=»  :'.:*::".  it  to  the  ntcsost  extent 
of  what  sL-ii:  Iv  c  Lsist^::*  ^:t::  :i;  :-t  .■:  I  iili^jw  usable  rejranl  to  the 
r>h:s  JkZ'l  I-.-lt  <.:"  o.:r  c.;::.t:y  :  :.  t"  't:  .:  1  r,i>:'.y  cease  to  cherish  the 
eipeetattfS  t;:.*t  .i  si'irit  •.  t  _".:st:vv.  v.\"i:..:.r.  .iLii  triendship  on  the  part 
of  the  Ert  uV'i    •^:"1  r  vt::*::.i"v  ::  <:::c  >"     - -s." 


i _-  ■  ".r-^e  t-.x-::  ;.  :..-.  i.r  vvr: :..- :  ..  :  •-.:,.:  v  to  litigation  conse- 
'\::rz:  :.  :'..-  ...^t::-.  :'  v  :::.-:  ?■  .:  <  "  -  -.  .<  y  r»rit:>h  orTii>era  in 
:::.-:---    >::>  .-.♦.  :•      ::r   r    Vr:--    :.  ^   vtrr  .late^l  CV  roller  2?. 

i:>;.  t  ■  Mr.  K.-j 

--~.r  ■:■-:■.:->.  "L '.■  r  ■  :.  -:  -...  '  :.:  \  . -tlou  ot  *p^^;iatiitu. 
Tr:-  :  isiivrv^i  ..s  ■■:  '...:  <  ::  :\.:  w  .-  ■  .::  :  >.  TLe  citizens  thns 
*>;"-^!    t  tL-.:  : :  :- :-y  ^:...;^    ;     -  :  -    .,   ^  ■■'- i  :  X  t  he  protection 
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of  tbo  Government.  The  injory  was  of  a  nature  so  atrocious  aad  so  ex- 
tensive that  the  ordinary  means  of  address  by  individual  applications  in 
the  pursuit  of  legal  rcuiedies  seemed  to  be  superseded.  These  consid- 
erations, combined  with  the  necessity  of  composing  the  public  mind, 
extremely  irritated  by  such  outrages  on  the  rig^hts  of  our  citizens,  de- 
termined the  Government  to  undertake  to  procure  satisfaction  for  the 
Bufferers  without  stipulating  for  a  reimbursement  of  the  expenses  which 
should  bo  incurred,  and  I  fear  much  difficulty  would  attend  an  attempt 
to  recover  it," 

Mr.  PickoriDg,  Sec.  of  State,  to  Mr.  King,  Oct.  26. 1793.    MSS.  Inst.,  Miniatera. 
Infm,  J  347/, 

"  That  the  present  Government  of  Franc©  is,  by  the  established  prin- 
ciples of  public  law,  responsible  for  those  acts  (Napoleon^s  aggressions) 
is  not,  at  this  day,  an  open  question  among  civilized  nations.  Tbe  con- 
sequences of  an  opposite  doctrine  would  strike  at  the  root  of  all  con- 
fidence in  the  dealings  between  different  nations.  If  a  people  conld 
discharge  itself  of  its  obligationsi  by  changing  a  Government  of  its 
own  establishment,  or  which  it  had  made  legitimate  by  its  acquiescence, 
all  security  for  national  transai'tious  wouUl  be  at  an  end  and  one  of  the 
greatest  advantages  which  has  been  produced  by  tlie  lights  of  civiliza- 
tion and  improvement  defeated.  There  are  no  Governments  iu  Europe 
to  which  France  could  look  for  countenance  in  maintaining  such  a 
doctrine,  for  there  are  none  who  have  not  themselves  acted  upon  a 
dilVerent  princii>le.  The  doctrine  advanced  is  no  less  inconsistent  with 
her  own  conduct.  In  the  indemnity  made  by  her  to  the  principal 
powers  of  Europe  iu  the  years  1814  and  1815,  not  only  France  but  all 
those  powers  gave  thcii"  assent  in  the  most  solemn  manner  to  the  prin- 
ciple for  which  the  United  States  contend.  Id  is  in  vain  to  say  that 
those  indemnities  were  for  the  debts  of  the  preceding  Government,  and 
not  for  spoliations,  or  to  refer  to  the  condition  of  France  at  that  period. 
There  were  reasons  of  the  most  imperative  character,  to  which  it  is  not 
necessary  to  malio  to  you  particular  lefereiices,  and  which  arc  not  ap- 
plicable to  the  United  States,  why  the  abandonment  of  claims  for  spo- 
liations on  their  part  should  uot  furnish  a  rule  for  the  adjustment  of 
those  of  which  we  complain,  and  France  will  not,  it  is  believed,  avow 
even  now  that  those  who  came  to  deliver  her  from  oppression  availed 
themselves  of  their  power  to  increase  that  oppression  by  making  France 
responsible,  without  right,  for  injuries  which  they  themselves  had  re- 
ceived from  the  same  source.  So  far  from  that  being  then  supposed 
to  be  the  case,  the  principle  of  indemnity  was  claimed  by  the  idliesand 
distinctly  admitted  by  the  French  plenipotentiaries.    •    •    • 

"  The  [Berlin  and  Milan]  decrees  of  France,  out  of  which  those  claims 
have  arisen,  wereiu  themselves  a  violation  of  the  established  law  of 
nations,  and,  as  such,  no  condemnation  under  them  could  justify  the 
seizures  which  had  been  made,  nor  exonerate  the  Government  from  its 
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liability  to  make  indemnitv  whenever  tljc  pcrioil  should  iinirti  in  wliich 
acts  of  mxmeasorcd  atnl  iiioxciisable  ajipression  i^uva  way  to  a  just, 
cousideratiou  of  private  rights  and  a  respect  for  public  law.  So  : 
us  it  respects  all  seizures  prior  to  the  31st  of  July,  1809  {the  i>eriod 
whidi  the  treaty  of  1800  terminated),  they  were  in  diruet  contravi-u- 
tiou  to  that  treaty.  But  even  admitting  that  France  had  a  right  H 
isjue  the  Berlin  and  Miluu  decrees^  the  niauner  of  their  execution  waa^ 
in  most  cases,  such  as  to  sustain  the  rhiirus  tliut  are  now  presented. 
Several  conPiseations  were  made  by  iniperiid  decisions  without  previou* 
trial  or  candemiiation,  in  direet  violation  of  the  law  of  nations  and  of 
the  treaty  of  1800,  limiting  to  prize  courts  the  cognizance  of  such 
cases." 

Mr.  Vail  Biiren,  Sec.  of  State,  to  Mr.  Rives,  July  SO,  15*21).     M8S.  Inat.,Fraac«w| 

See  a«  to  liaLilify  for  preileccftsor's  spoljatious,  supra,  J  l:i7;  infrOf  ^  236',  foci 

flttlMcqueut  proceedings  against  Francp,  infra,  $  'MS. 

<*  In  the  presentcase,  the  outrageous  acts  in  which  the  claim  originated] 
would  not  only  havejiistillrd  war  jiI  the  time,  but  it  has  been  doubtcdl 
whether  the  foi  bearauce  used  then  was  entirely  free  of  ri'proach.    Fraucn) 
is  r^'Sponsible  for  France,  the  present  peneratiou  for  that  which  is  past,  J 
the  existing  Goverjimont  for  that  which  precedeil  it.    But  that  responsij 
bilily  extends  only  to  the  piiyineut  of  damages  lor  former  wrongs;  of 
the  wrongs  themsclvt's  the  ]»resent  Government  is  entirely  innocent.| 
The  injury  now  done  is  a  refusal  to  pay  a  most  just  debt,  now  liquidated 
by  th«*  Ivxecntivc,  and  which  he  has  by  a  treaty  promised  to  pay.     ThatJ 
refusal  will  remler  legitimnte  any  means  America  may  think  prop< 
to  adopt  for  redti'ss,  wii front  excepting  W4ir  itself.     If  not accom]>aiutHl 
by  insult  or  such  aggravating  circumstances  as  leave  no  other  resource, 
the  refusal  does  not  impose  upon  her  the  necessity  of  resorting  to  au 
appeal  to  arms.'' 

Mr.  Gallatin  t^j  Jlr.  Everett,  .Jan.,  1835.    2  Galljitiu'a  Writings,  495. 

A  belligerent  is  responsible  to  neutrals  for  capricious  and  wanton 
injury  inllicted  on  their  persous  or  property. 

Ml.  tjowunl,  ?wc.  of  State,  to  Mr.  Dayton,  Mar.  l;J,  Itm.    MSS.  In»l..  FrMUio.' 

One  belligerent  Govenmieut  is  to  be  held  liable  for  a  wanton  de*, 
struction  of  neutral  property  in  an  invasion  of  the  territory  of  tho  olh« 
belligerent. 

.Mr.  FreliiigliuvBeu,  Sec.  ofStalo,  to  Mr.  Logan,  Jnue7. 1883.    MSS.  Inftt..Clti] 

If/rrt ,  H  s'47  /•     Se«  A  p  p. ,  V  ol .  i  i  i ,  $  228. 
Tho  report  of  Mr.  rickeriug.  Sec.  of  State,  of  June  21,  1797,  oti  depredntio 

on  tho  commeTcci  of  tho  United  Staten,  giiico  Oct.  1, 1796,  is  givoti  fn  s»  An 

St.  Pap.  (Fur  l{ol.),2H.    OrisAiu<i  topic  oeoSAnj.  St.  Pap.  {Vot  Kel.},557/J 
A(t  to  8i»<>IiatiunH  tsiuco  1805,  aeo  House  Doc.  451,  lOlb  Coug.,  !2d  aetia. ;  6  . 

St.  Pap.  (For  ReL),  :t84;  io  which  a  table  of  fepoliatiuns  of  all  ehtomiti*] 

given. 
Tho  mnMaga  of  Pre»id*int  J.  Q,  Ad.un.*,  of  M.iy  23,  l^i"*,  rontniidojif  cotretpoitd 

Mice  in  mfHrrncit  to  Braziliiin  Hpoliaiions.  In  cont.-iined  hi  nome  Doa. IM» 

80lli  Con;:.,  l«t  Nesfi. :  6  Am,  SJ.  Pup.  (For  Kt'L),  1021. 
As  to  DauisU  apoliuHoutf,  »ui}  infra,  ^  .1119;  •*'  Am.  Sf.  Pnp.  (For.  K*].),609j  3(^'^J 

5al ;  8  Wall's  8t,  Pap.,  206/. 
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Tor  Prcsulent  Madisoa's  Dauish  spoliation  mesiMigea,  with  uot'oiiipauyiuf;  duo- 
nments,  aee  3  Am.  8t.  Pap.  (For  Rel.),  328,  344;  corrpApondenco  of  Mr. 
Wbcaton  in  respect  to  theso  claimfi  ie  given  in  Honso  Doc.  249, 82d  Cong., 
Ist  scfla. 

Ab  to  treaty  with  Denmark,  etie  aupra,  ^  147. 

As  to  French  Bpoliations  before  1800,  see  infra,  (  24B. 
to  French  spoliation  claims,  8e«  further,  resolution  of  the  legislature  of  the  State 
of  Massachusetts  in  favor  of  the  passage  of  a  bill  to  iodemnlfy  sufferers 
by,  Dec.  4,  188J,  Senate  Mis.  Doc.  0,  4«th  Cong.,  Ist  bobs. 

Petition  of  claimants  a.sking  thot  the  nnappropriated  balanoo  of  the  Geueva 
award  be  devoted  to  the  payment  of  the  claims,  Senate  Mis.  Doc.  2%  44th 
Cong.  2d  SOBS. 

Favorable  report  as  to  appointment  of  a  commission  on,  House  Bep.  10C7,  47tli 
Cong.,  lat  seas.     Favorable  report,  Senate  Rep.  306,  48th  Cong.,  Ist  sess. 

Recommending  settlement  by  Court  of  Claims,  with  right  of  appeal  to  Supreme 
Court,  House  Rep,  109,  48th  Cong.,  Ist  sess. 

History  of,  House  Kep.  1441,  48th  Cong.,  Ist  sess.    See  infra,  $$  148J7". 

President  Arthur's  message  of  July  3, 1884,  transmitting  report  of  the  Secretary 
of  State  relative  to  claims  of  United  States  cititcons  against  Franc4?,  Senate 
Ks.  Doc.  205,  4Hth  Cong.,  1st  sess. 
to  French  spoliations,  the  following  papers  may  also  bo  coustiUed: 

Mr.  Pickeriug's  report  of  Feb.  98,  1798,  1  Am.  St.  Pap.  (For.  Rel.),  748.  See 
also  infra,  {  A&2a, 

For  correspondence  in  1810  of  Mr,  Armstrong,  minister  at  Paris,  with  the 
French  Government  and  his  own  Government,  see  3  Am.  St.  Pap.  (For. 
Eel.),  380/.    See  ibid.,  500/.,  for  other  papers. 

In  Senate  Doc.  4o7,  19th  Cong.,  Ist  boss.,  6  Am.  St.  Pap,  (For.  Rel.),  3,  are  given 
papers  relative  to  spoliations  both  before  and  after  the  convention  of  1800. 

The  correspondence  of  the  United  States  -with  France  between  1816  and  1822 
is  given  in  the  Brit,  and  For.  St.  Pap.  for  1«20-'21,  vol.  8.,  401.  See  also 
same  work,  lt322-'23,  vol.  10,  lOGl  ;  lH24-'2r>,  vol.  12,  023,  624  ;  1825-'26,  vol. 
13,  1143. 

Other  documents  relating  thereto  will  be  found  in  House  Doc.  369,  18th  Cong., 
1st  sess. ;  5  Am.  St.  Pap.  (For.  Rol.),  232;  Mr.  Forsyth's  House  report  of 
May  24, 1824  ;  House  Doc,  376,  18th  Cong.,  Ist  sess. 

For  French  spoliations  since  1806,  see  House  Doc.  387,  18th  Cong.,  2d  sess,  ;  5 
Am.  St.  Pup.,  (For.  Rtl.),  476,     Supra,  H  USff. 

President  Jackson's  message  of  December  27,  1831,  giving  documents  con- 
nected, with  the  spoliation  treaty  is  in  House  Ex.  Doe.  40,23d  Cong.,  2d 
sess.  His  message  to  the  Senate,  of  February  25,  1835,  giving  the  cor- 
respondence in  that  year  on  the  same  claims,  is  la  Senate  Doc.  145, 23d  Cong., 
Sdeess. 

The  documents  accompanying  President  Jackson's  message  on  the  opening  of 
the  liret  session  of  the  24th  Congress,  Dec.  7,  1835,  contain  additional  cor< 
rcspondence  as  to  the  French  spoliation  treaty.  Further  correspondence 
on  the  same  subject  is  attached  to  the  President's  message  of  Jan.  18,  1836, 
Senate  Docs.  62,  63,  and  Feb.  13,  1836,  Senate  Doc.  161,  24th  Cong.,  Ist 
sbsB.  ThecorrespondcuGO  as  to  British  mediation  will  bu  found  attached 
to  the  President's  message  of  Fob.  22, 1836,  Senoto  Doc.  187,  24th  Cong.,  Ist 
eosa.  8eo*«pr<r,  J  49;  infra,  $§  318/,  where  the  circumstances  of  the  "me- 
diation" pjo  stated.     See  also  House  Ex.  Docs.  67,  116. 

As  to  President  Jackson's  further  proceedings  on  these  claims,  see  infra,  ^  318. 

As  to  treaties  with  France,  sec  sujira,  ^  148/. 

For  valuable  list  of  French  s|>olia.tion  cl.nms  docuniorM.i,  w^o  bnliotin  of  the 
Boston  Public  Library,  Vol.  0,  No.  r>. 
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Ab  to  British  epoliations  : 

A  note  of  Mr.  Jlonroe,  minhtcr  to  England,  to  tbo  British  foreign  aecretary, 

{littoaNaiug  British  abuse  of  boUigoront  rights,  will  be  foand  in  2  Am.  8L  ] 

Pap.  (For.  Rcl)  TMJir. 
A  Boccinct  narrative  of  tbo  spoliations  of  Great  Britain  prior  to   1611  in  given 

in  tbo  notes  of  Mr.  Monroo,  Seo.  of  State,  to  Mr.  Foster,  British  minister  *t 

Waabingtou,  July  23  and  Oct.  1,  1811,  and  Jan.  14,1812.    MSS-  Notes,  For. 

Leg.     3  Am.  St.  Pap.  (For.  Kcl.),  4:J9. 
Tbo  claims  for  British  violations  of  neulrality  arediflcusscd  mpra,  ^  2.7  ;  infra, 

^  :yj7. 

Tho  distkictfon  between  French  and  Enfrli«li  Kpoliatiori  in  the  war  of  j 
1812  ia  thos  stated  by  Mn  C.  J.  In^jersoll  (1  liigersoirB  Lato  War,  37): 
"The  French  decrees  were,  indeed,  as  obnoxious  in  their  formation  and 
design  as  the  British  orders;  but  the  GowrnujHut  oT  France  claimed 
and  exereisetl  no  rijjht  of  itn pressmen t,  and  the  maritime  spoliaiioua  of 
Friinco  were,  comparatively,  restricted,  not  only  by  her  own  weaknoss 
on  the  rx'can,  but  by  the  constant  and  pervading  vigihincc  of  tho  fleet 
of  her  enemy." 

The  violation  of  the  laws  of  war  incident  to  the  burning  of  Washington  by  the 
British  in  ItiH  is  noticed  infra,  $  340. 

After  the  treaty  of  Ghent  the  claims  for  maritime  wpoliations  naffered 
by  citizens  of  ihe  United  States  during  tho  preceding  European  wars 
nuay  be  classified  as  follows: 

Those  against  Great  Britain  claimed  to  be  extinguished  by  the  war 
of  1812. 

As  against  France  the  claims  prior  to  3800  had  been,  it  was  alleged, 
assumed  by  tho  United  States  in  its  negotiations  with  France  in  ISOO- 
1803;  in/ra^  §  248.  Tho  eubsequent  chdms  were  the  subjects  of  coo- 
staut  e4>iitrover6y  with  France,  and  were  finally  liquidated  iu  1836;  tn- 
fra,  §  318. 

None  of  the  claims  against  Spain,  Uollaud,  Naples,  and  Denmark 
had  been  settled,  and  these  were  all  the  subjects  of  diplomatic  pressure. 

As  to  treaties  with  Great  Britain,  see  §upra,  ^  150  jf. 

As  to  tbe  Kctborbinds,  see  Houco  Doc.  402,  18tb  Cong.,  2d  sess. ;  5  Ain.  St.  Pap>. 
(For.  Kel.),  585.     See  a-s  to  treaty,  tMj>ra,  $  l5o. 

As  to  Sicily. sec  report  o(  Mr,  J.  Q.  Aduras,  House  Doc.  it05,  VAh  Cong.,  tst  ncm-i 
4  Am.  St.  Pap.  (For.  l?el.),  160,  containing  Mr  Pmkocy's  cnrre8poud<>Dee 
with  tbo  Sicilian  Government.  Tbo  eorro»>pondence  relativQ  to  tbo  spolia- 
tions nndcr  Joachim  Murut,  when  King  of  Naples,  will  be  fonod  m  Sooutc 
Doc.  70,  22d  Cong., 2d  sess.  Seo  infra,  $  23(>,  §upra,  $  137  ;  as  to  troatj.aoo 
»Hpra,  i  152. 

As  to  8pain,  the  correspondence  ui  1603  of  Mr.  Charles  Piockncj,  mintster  •! 
Madrid,  with  the  Spanish  Government  in  reference  to  Spanish  spoliatfooi^ 
isgiven  in  2  Am.  St.  Pap.  (For.  Rel.),  596 ^T,  togetberwitb  (be  proposed eoo- 
vention  of  M»y  23,  t):t03.  Si>o  alfvo  lloase  Doc.  340,  IGtb  Cong.,  tst  eea^.;  5 
Am.  St.  Pap.  (For.  Rel.),  3<;.  8;M ;  House  Doe.  378,  l!?tb  Cong.,  2d  see*.,;  6 
Am.  St.  Pup.  (For.  Rel.),  3416;  Senate  Rep.  390,  Idth  Cong.,  8d  tMS. ;  &  Am. 
St.  Pap.  (Fur.  Rel.),  4rt). 

As  to  Spanisb  d<*prcdation.'<  ou  commerce  of  (h«  United  States  on  iho  Cabao 
coant  in  I820-*21,  see  papers  coanected  trith  President  Muuroe'a  mtmmgKM 
nf  Jan.  31,  llSW,  and  Feb.  fi.  1823,  Ronse  Doc.  320,  Ut  soss.,  17tb  Co»g. ;  4  Am. 
St.  Pap.  (For.  Rel.),  311. 

As  to  settlement  of  tbe.so  claims  by  cession  of  Florida,  see  tujira,  ^  IGI  m. 
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By  tbo  convention  of  1834  Spain  agreed  to  become  responsible  in  the 
sum  of  twelve  millions  of  rials  vellon,  with  interest,  for  damages  inflicted 
on  the  commerce  of  the  United  States  dnriug  the  straggle  of  the  Spanish 
American  colonies  for  independence. 

Ex.  Doc.  147, 2d  aosa.,  SKid  Coug.,  90.    8co  »upra,  J  l(il  /. 

As  to  SwoUish  spoliutioos  prior  to  1816,  boo  coiTe«pondcnce  givea  by  prosldeoi 

Monroe  on  April  18, 1820,  gonato  Doc.  318,  Ist  seas.,  IGth  Cong.;  4  Am.  St. 

Pop.  (For.  Rel.),  035.  Aa  to  treaty  soo  aupra,  $  102. 
As  to  seizure  of  t>(eam»l»ip  Meteor,  see  Mr.  Seward's  rt^port,  Apr.  3,  lW(i6,  Senate 

Ex.  Doc.  30,  ;iOlh  Cong.,  Ist  aesa. ;  i»/ra,  $  396. 

As  has  been  elsewhere  noticed,  an  alien  who  knowingly  places  his 
goods  in  a  country  which  is  the  seat  of  war,  cannot  recover  their  value 
frotn  The  belligerent  by  whom  they  are  confiscated^  if  snch  confiscation 
was  in  accordance  with  the  laws  of  war.  See  infra,  §§  338,  341,  343, 
352,  373 ;  supra,  §§  203,  224,  228.  As  authorities  on  this  point  see  Mrs. 
Alexaoder's  Cotton,  2  Wall,,  404;  U.  8.  v,  Padelford,  9  Wall.^  531 ;  La- 
raar  r.  Browne,  92  U.  S.,  187;  Yonng  v.  U.  S.,  97  U.  S,,  3f^,  where  the 
suliject  is  fully  discussed. 

There  is  no  distinction  between  captures,  in  violation  of  our  neutrality, 
by  public  ships  and  by  privateers. 

L'liiTincible,  1  ^^lleut.,  '^S;  The  Bantissima  Triuidud,  7  iltid.,  S8J. 

The  probable  or  possible  profits  of  an  unfinished  voyage  afford  no  rule 
to  estiniato  the  damages  in  a  case  of  marine  trespass. 

Tbe  Amiablo  Nancy,  3  Wheat.,  54G ;  La  Amistad  do  Eaes,  5  ibid.,  385. 

The  prime  cost  or  value  of  the  pro[)erty  lost,  and,  in  case  of  injury, 
the  diminution  in  value  by  reason  of  the  injury,  with  interest  thereon, 
atfords  the  true  measure  of  damages  in  such  a  case. 
Tbo  Amiable  Nancy,  3  Wheat.,  546, 

A  vessel  was  boarded  by  a  crew  from  a  privateer,  plundered  of  her 
papers  and  varions  other  things,  and  then  allowed  to  proceed  on  her 
voyage.  She  was  afterwards  captured  by  another  belligerent,  as  was 
allegeil,  for  lack  of  the  papers  of  wliich  the  first  captors  bad  deprived 
her,  and  was  compelled  to  pay  a  ransom,  A  claim  against  the  first 
captors  for  the  money  so  paid  was  disallowed,  the  expenditure  being 
considered  unnecessary,  as  the  mere  absence  of  papers  is  not  a  just 
ground  of  condemnation. 
Ibid. 

An  alleged  Danish  vessel  was  seized  by  an  American  vessel  as  French 
property,  on  the  south  side  of  the  island  of  St.  Domingo,  and,  whilst 
awaiting  examination,  under  the  American  flag,  was  seized  by  a  British 
ship  and  taken  to  Jamaica  and  there  condemned.  It  was  ruled  that  as 
the  first  captors  were  not  liable  for  capturing  and  detaining  the  vessel 
long  enough  for  examination,  iitir  for  the  second  capture,  and  as  the 
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Government  of*  the  United  States  is  not  liable  even  for  the  QolAwfal 
captures  of  its  subjects,  tlic  United  States  were  not  bound  to  indemnify 
the  Danish  owner. 

1  Op.,  106,  Lincoln,  I80i. 

(3)  How  TKn  ruDuc  sutps  ake  ixa^blb  for  xonrs. 

§229. 

A  claim  for  damages  exists  against  a  vessel  of  the  United  States 
guilty  of  a  mfiritime  tort,  as  much  as  if  the  offeuding  vessel  b«douged  to 
a  private  citizen  ;  and  although,  for  reasons  of  public  policy,  the  claim 
cannot  bo  enforced  by  direct  proceedings  against  the  vessel,  yet  it  will 
be  enforced,  by  the  courts,  whenever  the  property  itself,  upon  which 
tliechiim  exists,  becomes,  through  the  affirmative  action  of  the  Unite<l 
States,  subject  to  their  jurisdiction  uiid  control.  Therefore,  where  a 
^>rize  ship,  in  charge  of  a  prize-mast^T  and  crew,  committed  a  maritime 
tort  by  running  into  and  sinking  another  vessel,  the  damages  of  the 
owners  of  the  latter  were  ordered  to  be  assessed  and  paid  out  of  the 
proceeds  of  the  sale  of  the  former,  before  distribution  to  the  captors. 

The  Siren,  7  WalJ..l;V2. 


Vn.    CIA  J  us    BASED 


Oy    DENIAL    OR    UNDUE   DISCRIMINATION  OF 
JUSTICE. 


(I)  Such  cuums  ououno  for  ixtkrpositiox. 
§230. 
Afl  to  protection  of  aitizena  abruud,  seo  tnpra,  $  l&). 

<*  It  is  obvious  enough  that  when  we  ask  redress  from  a  Qovernmeot 

and  not  from  their  tribunals  for  injuries  arising  from  flagrant  violations 
of  the  law  of  nations,  it  is  prepostfrous  to  refuse  it,  because  the  injury 
has  been  consummated,  tbe  capture,  trial,  and  condemnation  under 
unlawfid  decrees  l)eing  all  part  of  the  same  system,  to  irhich  the  ttiMi^ 
{judicial)  process  and  decision  can  give  no  sanction.^^ 

Mr.  Gullatiu  In  Mr.  Vr\ct\  Fob.  II,  1^24  •,  'iOHn.atinV  Writings,  -.iin.     ph-i' 

"The  proposition  that  1ho.se  who  resort  to  foreign  countries  are  Iwund 
to  submit  to  their  laws  jis  expounded  by  the  judicial  tribnnal?  is  not 
disputed.  The  exception  to  this  rule,  however,  is  that  when  palpable 
injustice,  that  is  to  say,  such  as  would  be  obvious  to  all  the  world,  is 
(soramitted  by  that  authority  towards  a  foreigner,  for  alleged  infractions 
of  municipal  law,  of  treatie.'<,  or  of  the  law  of  nations,  (ho  Government 
of  the  country  whereof  the  foreigner  is  a  citizen  or  subject  has  a  clear 
right  to  hold  the  country  whoso  authorities  have  been  guilty  of  the 
wrong,  accountable  therefor.  This  right  is  not  weakened  because  thoj 
judicial  may  Ik^  independent  of  the  »*xocutive,  or  both  of  the  legislaLivi 
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power,  CouiplaiDt  is  lundo  to  the  executive  by  the  foreign  Govern- 
ment because  that  is  the  only  prajjer  medium  and  organ  of  communica- 
tion, and  not  because  it  may  be  supposed  to  be  within  the  competency 
of  that  department  to  redress  the  grievance." 

Mr.  Foreyth,  8ec.  of  State  >  to  Mr.  Semple,  Feb.  12, 1839.    MSS.  Inst.,  Colombia- 

"Oar  citizens  who  resort  to  countries  where  the  trial  by  jury  is  not 
known,  and  who  may  there  be  charged  with  crime,  frequently  imagine, 
when  the  laws  of  those  countries  are  administered  in  the  forms  custo- 
mary therein,  that  they  are  deprived  of  rights  to  which  they  are  entitled, 
and  therefore  may  expect  the  interference  of  their  own  Government. 
But  it  must  bo  remembered,  in  aU  such  cases,  that  they  have  of  their 
own  free  will  elected  a  residence  out  of  their  native  land,  and  preferred 
to  live  elsewhere,  and  under  another  Government,  and  in  a  country  in 
which  different  laws  prevail. 

"They  have  chosen  to  settle  themselves  in  a  country  where  jury  trials 
are  not  known  j  where  representative  government  docs  not  exist;  where 
the  privilege  of  the  writ  of  habeas  corpus  is  unheard  of,  and  where  judi- 
cial proceediugs  in  criminal  cases  are  brief  and  summary.  Ila%ing  made 
this  election,  they  must  necessarily  abide  it-s  consequences.  No  man 
can  carry  the  segis  of  his  national  American  liberty  into  a  foreign  coun- 
try, and  expect  to  hold  it  up  for  his  exemption  from  the  dominion  and 
authority  of  the  laws  and  the  sovereign  power  of  that  country,  uules.'j 
be  is  authorized  to  do  so  by  virtue  of  treaty  stipulations" 

Report  of  Mr.  WebaLer,  Sec.  of  State,  to  tUo  Proauleut,  Dea.  23,  IbSl.  6  \V«b- 
Bter'fl  Worka,  527,  528.  Tbra^her's  csme.  See  as  to  this  case,  »upra,  J$  190, 
mi ;  infra,  H  244,  257. 

The  refusal  of  a  Chilian  courts  in  1852,  on  the  trial  for  crime  of  an 
American  citizen,  to  hear  testimony  on  behalf  of  the  defendant,  would, 
if  sustained  by  the  Chilian  Government,  bo  considered  by  the  United 
States  as  *'»  gross  outrage  to  an  American  citizen,  for  which  it  will  as- 
suredly hold  Chili  responsible." 

Mr.  Conrad,  Aoling  Sec.  of  State,  to  Mr.  Peyton,  Oct.  12,  1852.  MSS.  Inat., 
Chili. 

The  Government  of  Chili  is  responsible  to  the  United  States  for  the 
spoliation  of  property  belongiug  to  citizens  of  the  United  States  by 
officers  of  Chili. 

Mr.  Everett,  Sec.  of  St^te,  to  Mr.  Carvallo,  Feb.  23,  1853.    MSS.  Notee,  Chill. 

^<The  system  of  proceedings  in  criminal  oasea  in  the  Austrian  Gov- 
ernment has,  undoubtedly,  as  is  the  case  in  most  other  absolute  coun- 
tries, many  harsh  features,  and  is  deficient  in  many  safeguards  which 
our  laws  provide  for  tho  security  of  the  accused;  but  it  is  not  within 
the  competence  of  one  independent  power  to  reform  the  jurisprudence 
of  others,  nor  has  it  the  right  to  regard  as  an  injury  the  application  of 
the  judicial  system  and  established  mode  of  proceedings  in  foreign  coun- 
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tsiM  to  ita  citizens  wheu  fairly  brought  nnder  tbeir  operation.  AH  ire  | 
can  ask  of  Aostria,  and  this  we  can  demand  as  a  rightf  is,  that  in  ber 
proceedings  against  American  citizens  prosecuted  for  offenses  committed 
within  her  jurisdiction,  she  should  give  them  the  full  and  fair  benefit  of 
her  system,  such  as  it  is,  and  deal  with  them  as  she  does  with  her  own 
subjects  or  those  of  other  foreign  powers.  She  cannot  be  asked  to  modify 
her  mode  of  proceedings  to  suit  our  views,  or  to  extend  to  our  citizens 
nil  the  advantages  which  her  subjects  would  have  under  our  better  and 
more  humane  system  of  criminal  jurisprudence." 

Mr.  Marcy,  Sec.  of  6Ute,  to  Mr.  Jackson,  Apr.  6,  1656.    M8S.  lust.,  AostrU. 

"Should  it,  however,  be  established  to  your  satisfaction  that  Dr. 
Belcredi  is  an  American  citizen,  the  right  of  this  Government  to  inter- 
fere in  his  case  would  be  very  questionable.  As  such  citizen,  be  is  sub- 
ject to  the  law8,  civil  and  criminal^  of  the  country  within  which  be  is 
ilomiciled  or  resides,  and  the  United  States  could  not  make  the  proceetl- 
ings  against  him  a  ground  of  complaint  unless  those  laws  were  contrary 
to  treaty  stipulations  or  were  used  in  bad  faith  or  oppressively  to  inflict 
injuries  upon  liim." 

Mr.  Marry,  8eo.  of  Stale,  to  Mr.  Fay,  Nov.  16,  18:>5.    M8S.  Inst.,  Swits. 

"This  state  of  affairs  was  brought  to  a  crisis  in  May  last  by  the  pro- 
mulgation of  a  decree  levying  a  contribution  ^ro  rata  ni>on  all  the  capi- 
tal in  the  Hepnljlic,  between  certain  specified  amounts,  whether  held  by 
Mexicans  or  foreigners.  Mr.  Forsyth,  regarding  this  decree  in  the  bght 
of  a  ^forced  loan,'  formally  protested  against  its  application  to  his  coun- 
trymen, and  advised  them  not  to  pay  the  contribution,  but  to  suffer  it 
to  be  forcibly  exacted.  Acting  upon  this  advice  an  American  citizen 
refused  to  pay  the  contribution,  and  his  property  was  seized  by  armed 
men  to  satisfy  the  amount.  Not  content  with  this,  the  Government  pro- 
ceeded still  further  and  i.ssued  a  decree  banishing  him  from  the  country. 
Our  minister  immediately  notified  them  that,  if  this  decree  should  he 
carried  into  execution,  he  would  feel  it  to  be  his  duty  to  adopt  *the  moat 
decided  measures  that  belong  to  the  powers  and  obligations  of  the  re- 
presentative office.'  Notwithstanding  this  warning,  the  banishment 
wiis  enforced,  and  3Ir.  Forsyth  promptly  announced  to  the  Governmecti 
the  suspension  of  the  political  relations  of  hi8  legation  with  them,  until 
the  pleiisnre  of  his  own  Government  should  be  ascertained. 

*'This  Government  did  not  regard  the  contributions  imposed  by  the 
decree  of  the  15th  May  last  to  be  in  strictness  a  *  forced  loan,'  and  as  such 
prohibited  by  the  10th  article  of  the  treaty  of  1826  between  Great  Brit- 
ain and  Mexico,  to  Hie  beneflts  of  which  Americjin  citizens  are  entitled 
l>y  treaty;  yet  the  imposition  of  the  contribution  ni>on  foreigners  w«i 
considered  an  unjust  and  oppressive  measure.  Besides,  internal  factions 
in  other  parts  of  the  l^epnblic.  were  at  the  same  time  levying  similar, 
exitctions  upon  the  i>roperty  of  our  citizens  and  interrupting  their  com- 
merce. There  had  been  an  entire  failure  on  the  part  of  our  minister  to  j 
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secure  redress  for  the  vrroDga  wUich  our  citizeus  Iiad  endured^  notwitb- 
8taiidiug  bis  persevering  efforts.  Aud  from  tlie  temper  mjiuitested  by 
IheMexicau  Government  he  had  repeatedly  assured  us  that  no  favorable 
change  could  be  expected  autil  the  United  States  should  'give  striking 
evidence  of  their  will  and  power  to  protect  their  citizens,'  and  that  *  severe 
chastening  is  the  only  earthly  remedy  for  our  grievances.*  From  this 
statement  of  facts,  it  would  have  been  worse  than  idle  to  direct  Mn 
Forsyth  to  retrace  his  stepa  and  resume  diplomatic  relations  with  that 
Government,  and  it  was  therefore  deemed  proper  to  saucliou  his  with- 
drawal of  the  legation  from  the  city  of  Mexico." 

Prcaid«iit  Bachanau,  Second  AnnQal  M«'88.lgo,  1858. 
Aa  to  inequaIJt.T  of  taxaliou,  see  supra,  $  20-4. 
As  to  protection  generally,  seo  supra,  0  189. 

**  It  is  quite  true,  for  example,  that  under  ordinary  circumstances  when 
citizens  of  the  United  States  go  to  a  foreign  country  they  go  with  an 
implied  understanding  that  they  are  to  obey  its  laws,  and  submit  them- 
ftelves,  in  good  faith,  to  its  established  tribunals.  When  they  do  busi- 
ness with  its  citizens,  or  make  private  contracts  there,  it  is  not  to  be 
exjiected  that  either  their  own  or  the  foreign  Government  is  to  be  made 
a  party  to  this  business  or  these  contracts,  or  will  undertake  to  deter- 
mine any  disputes  to  which  they  may  give  rise.  The  case,  however,  is 
very  much  changed  when  no  impartial  tribunals  can  be  8ai<ii  to  exist  in 
a  foreign  country,  or  when  they  have  been  arbitrarily  controlled  by  the 
Government  to  the  injury  of  our  citizens.  So,  also,  the  case  is  widely 
different  when  the  foreign  Government  becomes  itself  a  party  to  im- 
portant contracts,  and  tben  not  otdy  fails  to  fulfill  them^  but  capriciously 
annuls  them,  to  the  great  loss  of  those  who  have  invested  their  time 
and  labor  and  capital  from  a  reliance  upon  its  own  good  faith  and  jus- 
tice." 

Mr.  Ciiaa,  Sec.  of  Stute,  to  Mr.  Dimitry,  May  3,  1800.    MSS.  Inst.,  Am.  States. 

A  fraudulent  decision  by  a  foreign  judge  condemning  an  American 
ship,  is  a  ground  for  a  demand  for  redress  by  this  Government  fi'om  the 
GoveruQieut  of  such  judge. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Webb,  Deo.  7,  1867.  MSS.  Inst.,  Brazil.    See 
iH/ra,  5  329a. 

"  I  have  therefore  to  instruct  you  to  bring  this  whole  subject  to  the 
notice  of  the  Spanish  Government,  and  to  say  that  the  President  hopes 
that  immediate  steps  will  be  taken  for  the  release  of  all  the  citizens  of 
the  United  States  who  may  be  lield  in  custody  in  Cuba  in  violation  of 
the  provisions  of  the  treaty  of  1705,  or  for  their  immediate  trial  under 
the  guarantees  and  with  the  rights  secured  by  that  treaty.  You  are 
also  instructed  to  a^jk  for  the  restoration  to  the  citizens  of  the  United 
Slates  of  their  jtroperties  and  estates,  so  far  as  the  same  have  been 
arbitrarily  embargoed  in  violation  of  the  i^rovisions  of  that  treaty. 
You  will  also  endeavor  to  sec:ire  some  mode  for  the  early  aud  equita* 
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bio  indemniticatiou  uud  t^utiufacLion  to  the  several  parties,  wln>se  ngbU 
bav'o  been  violated,  of  tho  amoaDta  which  should  rigbtfullj  como  to 
encb  claimant  for  the  illegal  deteDtion  of  his  property  or  bis  person. ' 
You  will  8ay  that  tbis  suygestiim  is  made  in  the  interest  of  peace,  of  ^ 
juatice,  and  of  goo<l  will,  iu  order  to  secure  a  measure  of  damages  in 
each  case  which  shall  be  just  as  between  the  two  Governments.  You  i 
will  also  say  that  it  is  extremely  desirable  to  have  the  investigation 
conducted  iu  this  country.  It  cannot  be  done  in  Spain  without  subjex^t- 
ing  the  claimants  to  unnecessary  expense.  It  cannot  be  done  in  Cuba, 
at  present,  without  subjecting  many  of  them  to  personal  danger.  In 
this  connection  I  must  again,  on  behalf  of  this  Government,  expn?«s,  iu 
the  interest  of  good  will  and  of  the  continued  good  understanding 
which  we  desire  to  maintain  with  Spain,  the  strong  desire  of  the  Presi- 
dent that  the  Government  at  Madrid  will  confer  fresh  powers  upon  Mr, 
Lopez  Roberts  (or  upon  such  other  person  on  this  side  of  the  Atlantic 
as  may  be  selected  for  that  purpose)  to  arrange  all  such  questions  with 
this  Government. 

*^The  Spanish  authorities  in  Cuba  seem  to  be  clothed  with  absolute 
power  for  the  commission  of  such  acts  as  are  now  complained  of,  bnt 
when  redress  is  sought,  we  are  referred  to  the  distant  Cabinet  of  Madrid, 
where  it  is  often  found  necessary  to  refer  again  to  Cuba  for  information, 
and  the  case  is  thus  suspended  and  delayed,  to  the  grievous  injurj'  of 
the  parties  and  at  the  hazard  of  irritation  from  the  delay  of  which  the 
necessity  is  not  apparent  to  the  impatient  sufferers  or  to  the  public. 

»*Tlie  President  has  respected  the  Spanish  claim  of  sovereignty  over 
the  Island  of  Cuba  during  the  present  contest  against  a  strong  sym- 
patbotic  pressure  from  without.  Spain  owes  it  to  the  United  States  tw 
well  as  to  her  own  traditional  honor  and  sense  of  justice  that  her  sov- 
ereignty shall  not  be  used  for  the  oppression  and  injury  of  the  citizena 
of  this  Kepublic.'' 

Mr.  Fiali,  S«c.  of  Stalo.  to  Mr.  Sickles,  June?"!,  lefTO.     MSS.  Inst.,  Spmib  ;  For. 
Rcl.,  1870. 

*^  I  inclose  a  copy  of  a  decree  said  to  have  been  made  by  a  military 
tribunal  in  Cuba,  and  published  in  the  Diario  de  la  Marina  on  the  9th 
of  November,  current. 

"  This  decree  purports  to  condemn  to  death  sundry  persons  named  in 
it  as  the  central  republican  junta  of  Cuba  and  Porto  Rico,  •  '  Ited 
in  New  York,  and  to  coutiscate  their  property.    It  appears  ali  > dy 

in  the  decree  that  none  of  the  condemned  had  appeared  before  the  conrt. 

"This  revolutionary  body,  known  as  the  Cuban  junt^i,  voluultuily 
disbanded  itself  about  one  mouth  before  this  decree  was  made,  and  an- 
nounced its  intention  to  discontinue  any  hostile  purpose  it  might  bare 
entertained  against  Spanish  rule  in  Cuba.  During  its  previous  history 
it«  act4,  so  far  sm  coutlicting  with  the  laws  of  the  United  State«  and  the 
int^'rnational  duties  of  this  Govennnent,  were  repressed  by  the  Presi^ 
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dent.  This  DopaitmenL  has  also  bceuolBcially  iulbrmed  by  Mv.  Koberts 
tbixt  the  slate  of  affairs  in  Ciibu  \h  re^'anltnl  as  a  favorable  one  by  tbe 
Spanisli  Govenmiciit,  and  that  in  consequence  of  that  tho  extraordi 
imry  powers  prcviotisly  vested  in  him  had  been  withdrawn.  This 
Government  has,  therefore,  seen  with  surprise  and  re<fret  the  announce- 
ment of  a  poliey  in  Cuba  whieh  is  apparently  uncalled  for  by  any 
present  emergencies,  which  is  not  in  harmony  with  the  ideas  now  enter- 
tained by  the  most  enlightened  nations  as  to  the  treatment  of  political 
offenses,  and  \vhich,  as  it  appears  to  us,  will  tend  to  continue  the  un- 
happy disturbances  which  exist  in  Cuba.  We  recognize,  however,  thai 
80  far  as  this  is  a  purely  domestic  question  between  the  Government  of 
Spain  and  the  persons  or  properties  of  those  who  are  subject  to  that 
Government,  the  United  States  have  no  other  right  to  interpose  than 
that  growing  out  of  the  friendly  relatious  which  have  always  existed 
between  them  and  Spain,  and  the  good  faith  with  which  they  have  ob- 
served their  duties  and  obligations  in  the  contest.  It  appears,  how- 
ever, that  on  this  list  are  to  be  found  the  names  of  some  persona  who 
claim  to  be  citizens  of  the  United  States.  As  to  each  such  person,  you 
will  inform  the  minister  for  foreign  affairs  that,  if  it  shall  appear  that 
his  chiim  to  be  a  citizen  of  the  United  States  is  valid,  and  that  he  has 
done  no  act  to  forfeit  his  rights  as  such,  it  will  be  claimed  and  insisted 
that  he  is  entitled  to  the  trial  by  civil  tribunal,  and  in  the  ordinary 
forms  of  law  which  are  guaranteed  to  citizens  of  the  United  States  by 
the  article  of  the  treaty  of  1795  which  has  already  been  made  the  sub- 
ject of  correspondeneo  between  you  and  the  Spanish  Government." 

Mr.  Fihb.Scc.  of  State,  (o  Mr.  Sicklfs,  Kuv.  25,  1870.    WSS.  Inst,,  Spain  ;  For. 
Bel.,  1871. 

**It  is  understood  to  be  the  usual  custom  of  the  courts  of  the  United 
States  and  the  several  States  near  the  border,  to  permit  tbe  gentlemen 
of  the  Canadian  bar  to  appear  as  counsel  for  British  subjects  j  but 
this  is  an  act  of  coniiesy  and  comity,  not  an  admission  of  a  right,  and 
if  the  courts  of  Manitoba  do  not  extend  tbe  same  courtesy  to  the  bar 
of  the  United  States,  we  can  only  regret  their  decision,  but  cannot 
officially  complain  of,  it." 

Mr.  Davis,  Acttug  Sec.  of  atale,  to  Mr.  Austui^  July  17,  1873,    MSS.  Dom.  Let. 

When  there  is  a  denial  of  justice  in  Canada  In  a  particular  case  of 
wrong  inflicted  in  Canada  on  citizens  of  the  United  States,  the  case  is 
one  for  diplomatic  intervention. 

Mr.  Fish,  Sec.  of  State,  to  Sir  E.  Tlioroton,  Sept.  4,  lt<73.    MS8.  Notoa,  Gr.  Brit. 

*'It  may,  in  general,  be  true  that  when  foreigners  take  up  their 
abode  in  a  country  they  must  expect  to  share  the  fortune  of  the  other 
inhabitants,  and  cannot  expect  a  preference  over  them.  While^  how- 
ever, a  Government  may  construe  according  to  its  pleasure  its  obliga- 
tion to  protect  it.s  own  citizens  from  injury,  foreign  Governments  have 
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a  riglit,  anil  it  is  tln-ir  <V.ity,  to  judge  whetlier  their  citizens  bave  re- 
ceived tlje  protection  due  to  them  pursuant  to  public  Inw  and  treaties. 
It  may  be  tlie  abstract  right  of  a  Government  to  exclude  foreigners 
entirely  from  its  territories.  This  rigbt^  however,  has  rarely  been  ex- 
ercised in  modern  times.  Whenever  it  is  waived,  this  step  imparts  to 
the  Government  to  whom  the  foreigners  may  owe  their  allegiance  the 
right  of  seeing  that  the  duty  of  the  other  Government  toward  them  is 
fullilled.  An  acknowledgment  of  this  right  is  not,  under  the  circum- 
stances, as  Mr.  Lafragua  seems  to  suppose,  tantamount  to  making 
unjnst  and  invidious  discriminations  in  favor  of  foreigners  and  against 
citizens.  It  cannot  be  acknowledged,  as  Mr.  Lafragua  maintains,  that 
diplomatic  interference  in  such  cases  necessarily  annihilates  or  trenches 
npon  the  peculiar  functions  of  the  judiciary  of  a  country.  In  cases  of 
a  denial  of  justice  the  right  of  intervention  through  the  diplomatic 
channel  is  allowed,  and  justice  may  as  much  he  denied  when,  as  in 
this  case,  it  would  be  absurd  to  seek  it  by  jndicial  process,  as  if  it  were 
denied  after  having  been  so  songht." 

Mr.  Fish,  See.  of  State,  to  Mr.  Foster,  Dec.  IC,  1873.    MSS.  In*t.,Mcx. 

Unjust  discrimination  against  a  citizen  of  the  United  States  in  a  for- 
eign country  by  which  he  is  subjected  to  peculiarly  harsh  imprisonment 
and  other  injuries  forms  a  basis  of  a  claim  for  damages  against  the  Gov- 
ernment of  such  foreign  state. 

Mr.  Fisb,  Sec.  of  Sutc,  to  Mr.  White,  Jan.  7.  1874;  MSS.  Io»t.,  Arg.  Hop. 
Supra,  ^  IHO. 

**  I  duly  received  and  bave  taken  into  deliberate  consideration  yoar 
note  of  the  30th  ultimo  and  the  accompanying  documents.  It  present* 
a  claim  against  this  Government  for  the  alleged  murder  of  Mexican 
»hephenls  on  an  estate  belonging  to  Don  Toribio  Loznno,  of  Neovo 
Leon,  Mexico,  which  estate  is  situated  in  Nueces, Tex.,  and  for  dam- 
ages resulting  therefrom.  Though  I  have  been  much  struck  with  the 
moderation,  clearness,  and  fullness  of  your  stiitement,  I  have  not  been 
able  to  reach  your  conclusion  as  to  the  accountability  of  this  Govern- 
ment in  the  case  referred  to  or  in  others  of  a  similar  character.  I  am 
not  aware  that  any  Government  is  answerable  in  pecuniary  damages  for 
the  murder  of  individuals  by  other  individuals  within  its  jurisdiction. 

**  It  is  undoubtedly  the  duty  of  a  Government  to  prosecute  such  ofiendem 
according  to  law,  by  all  means  in  its  power.  If  this  duty  be  honestly 
and  diligently  fullilled  tlie  obligation  of  a  Government  in  such  a  case  is 
discharged.  Though  the  crime  by  which  the  Mexican  shepherds  are 
alleged  to  have  lost  their  lives  may  not  be  without  iirecedcnt,  it  seems 
obviously  nnreasonable,  in  view  of  the  peculiar  condition  of  tho  quarter 
where  it  was  perpetrated,  to  expect  that  it  would  certainly  be  punished. 
This  seems  especiallj'  true  when  it  is  taken  into  consideration  that,  nn- 
der  the  system  of  law  which  pervades  this  country,  no  j>erson  can  be 
arrested  upon  suspicion  of  having  committed  a  crime  except  open  th« 
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affidavit  of  a  credible  witness.  Tlio  affidavit  referred  to  must  speciiy 
tbo  iiarno  of  the  accused  parly.  It  is  not  alleged  in  your  note  that  the 
courso  adverted  to  was  pursued  iii  this  case.  If  it  was  disregarded  vol- 
untarily or  through  iieceBsity,  I  cannot  discern  where  the  responsibility 
of  this  Government  begins. 

''  Mexicans  in  Texas  and  Americans  iu  Mexico  who  engage  iu  business 
near  the  border  must  not  at  present,  or  perhaps  for  some  time  to  come, 
expect  either  Government  to  insure  them  agaiust  all  the  risks  insepa- 
rable from  sneh  enterprises.  If  the  obligations  of  both  Governments 
under  treaties  and  the  public  law  are  conscientiously  fulfilled,  nothing 
more,  it  is  believed,  can  justly  be  looked  for." 


Mr.  Fi»li,  Sec.  of  State,  to  Mr.  Mariucal,  Feb.  19,  187:.. 
Rel.,  1875. 


MSS.  Notes,  Mex. ;  For. 


"  I  have  the  honor  to  acknowledgo  the  receipt  of  your  note  of  the  8tl» 
instant,  alleging  that  two  Mexicans,  named  Mateo  Roblo  and  Gabriel 
Loyva,  respectively,  were,  some  time  since,  murdered  in  Texas.  In 
proof  of  this  charge,  your  note  is  accompanied  by  the  aflidavits  of  cer- 
tain persona,  no  one  of  whom,  however,  claims  to  have  witnessed  the 
homicides.  They  all  speak  of  them  as  matters  of  public  notoriety. 
Even  the  names  of  the  supposed  culprits  are  not  mentioned.  It  seems 
clear  that  testimony  of  this  character  can  scarcely  be  made  the  basis  of 
any  speciBc  proceeding.  It  is  noticed,  too,  that  Leyva  is  said  to  have 
been  carried  to  the  bank  of  the  Rio  Grande  by  order  of  a  judge  iu  Texas. 
This  statement,  likewise,  is  so  incredible  on  its  face  as  to  serve  as  its 
own  refutation.  It  may  be  allirmed  with eonfldenco  thatthe  punishment 
of  banishment  is  not  provided  for  any  offense  which  may  be  committed 
in  Texas.  Without  such  a  provision,  no  judge  there  would  take  upon 
himself  the  infliction  of  such  a  penalty. 

"As  the  purpose  of  your  communication,  however,  is  that  the  atten- 
tion of  the  governor  of  Texas  may  bo  invited  to  the  subject,  I  have  the 
honor  to  add  that  this  Department  haa  addressed  a  letter  to  him  in  re- 
gard to  it." 

8amoto  same,  Mar.  18,  1B75;  ibid* 

**I  have  had  the  honor  to  receive  your  note  of  the  9th  instant  upon 
the  subject  of  the  alleged  murder  of  certain  Mexican  shepherds  in  the 
western  part  of  Tex&s.  You  allege  that  neglect  to  prosecute  the  of- 
fenders would  be  a  denial  of  that  justice  which  your  Government  baa  a 
right  to  expect.  Yonr  allegation  is  entirety  concurred  in.  It  is  not 
l>erceived,  however,  where  the  neglect  imputed  began,  or  who  have  been 
guilty  of  it. 

''  A  large  part  of  the  State  of  Texas  is  but  very  sparsely  peopled  ;  and 
in  timt  remote  and  extended  region  the  police  is  small  in  the  same  pro- 
portion with  the  population,  and  there,  as  in  all  regions  similarly  sit- 
uated, the  prevention,  detection,  and  punishment  of  crime  is  difficulty  if 
not  J  at  times,  impossible. 

Oil) 


**  TIjc  ubaracter  of  a  boiiler  populatiou  in  such  country,  comprisiug 
but  too  often  lawless  i)crsons  of  tijc  nationalties  of  each  of  tho  cotermin- 
ous States,  aud  refugees  from  the  laws  of  all  nationalities,  who  alter- 
nately assume  tbe  character  of  citizens  of  eitberof  the  bordering;  States, 
so  notoriously  adds  to  the  difficulty  of  maiutaitiitig  order  and  enforcing 
laws,  that  those  who  voluntarily  seek  residence  or  resort  thither  most 
be  presumed  to  bo  aware  of  the  risks  thus  incurred. 

*'  But  if,  as  is  alleged,  murders  have  been  committed,  the  same  rules 
of  evidence,  in  regard  to  crimes  charged  to  have  been  committed  in  that 
quarter  must  be  applied  as  would  be  applicable  to  their  commission  in 
the  more  densely  peopled  parts  of  tho  State,  where,  it  may  be  presumed, 
tho  law  may  bo  executed  with  greater  facility  and  certainty. 

"You  will  do  mo  the  justice  to  brlievi'  that  if  the  Mexican  shepherds 
were  murdered,  as  you  allege,  no  one  would  deplore  it  more  than  my- 
self, or  would  do  more  towards  having  tho  gnilty  parties  prosecuted  ac- 
cording to  law. 

"A  copy  of  your  note  on  this  subject  shall  be  communicated  to  the 
governor  of  Texas,  and  his  attention  shall  be  seriously  invited  to  tho 
subject." 

Same  to  aximc,  Mar.  18,  1875  j  ibid. 

*•  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the 
29th  ultimo,  relative  to  tho  alleged  murder  of  certain  Mexican  shep- 
herds in  the  western  quarter  of  Texas.  It  assumes  that  in  the  note  of 
this  Department,  of  the  IHth  ultimo,  the  right  of  your  Government  to 
consider  that  there  has  been  a  denial  of  justice  in  the  matter  is  ac- 
knowledged. This  assumption,  however,  is  believed  not  to  be  war* 
ranted  by  the  phrovseology  of  that  note.  Murder,  in  this  country,  can 
only  be  prosecuted  upon  iafbrmation,  under  oath,  as  to  tho  fact  and  as 
to  the  perpetrators.  This  Department  is  not  aware  tLat  thei^  has  beoti 
any  such  information  in  this  case.  Had  there  been,  and  had  the  proper 
authorities  then  refused  or  neglected  to  prosecute  tho  oftenders,  there* 
would  have  been  ground  for  the  charge  that  there  had  been  a  denial  of 
justice.  At  present  there  has  been  no  such  denial,  as  there  has  been 
no  application  in  that  shape  only  in  which  it  can  legally  be  eater* 
tained." 

S«nio  to  Mcne,  Apr.  6, 1875 ;  ibid. 

'*This  Government  has  not  claimed  that  citizens  of  the  United  States^ 
who  place  themselves  in  a  foreign  jurisdiction,  cany  with  them  the 
particular  immunities  snrrouudiug  trials  in  their  own  country,  nor  hm* 
it  insisted  that  pecnliur  advantages  to  the  accused,  siu'h  as  trial  by 
jury  and  the  hahras  corpuM,  are  or  mnst  bo  »  part  of  the  jurisprudence 
of  foreign  countries. 

*i  But  we  have  claime<I  that  by  International  law,  and  by  the  tisagea 
pud  customs  of  civilissed  nations,  a  trial  at  law  must  bo  condnoted  with- 
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out  unseemly  baste,  with  certain  Bafeguards  to  tbe  accused,  find  in 

deference  to  certain  recognized  rights,  in  order  to  mete  out  Justice. 

**It  waa  for  tbe  purpose  of  securing  to  ouc  citizens  such  well-known 
rights  and  privileges  that  article  seven  is  found  among  the  provisions 
of  our  treaty  of  1795.    •     •     • 

<*  It  certainly  cannot  be  said  that  an  accused  person  baa  all  the 
benefits  of  our  treaty,  where  the  defender  appointed  refused  to  read  tbo 
defense  provided,  when  tlie  accused  was  not  present  at  a  considerable 
portion  of  tiio  trial,  and  where  no  counsel  was  allowed  or  provided,  in 
tbe  proper  sense  of  the  term,  as  tbe  military  officer  defending  him 
practically  admitted  bis  culpability. 

♦'Moreover,  you  cannot,  fail  to  remember  tbnt  tbe  prisoners  of  tbe 
Virginias  reached  Santiago  de  Cuba  in  the  evening  of  November  1 ; 
that  tbe  next  morning  at  9  o'clock  a  council  of  war  was  convened  on 
board  the  Tornado  ;  that  its  labors  were  completed  at  4  o'clock  in  the 
afternoon  j  that  the  consular  officer  who  demanded  of  General  IJurriel 
permiseioo  to  advise  with  bis  countrymen  was  in  a  gross  manner  denied 
access  to  them ;  that  the  sentences  were  not  confirmed,  and  tbe  execu- 
tions were  hastened  for  fear  that  they  would  be  stopped  by  superior 
aathority.    •    •    • 

"  lu  fine,  if  trial  by  military  courts,  as  it  has  been  practiced  in  Cuba, 
is  to  bo  continued,  it  is  diiTicult  to  see  how,  in  cases  in  which  justice 
and  moderation  are  most  required,  such  form  tan  supply  the  guarantees 
to  which,  in  the  opinion  of  this  Government,  our  citizens  are  entitled, 
and  the  absence  of  wliicli  will  and  must  cause  frequent  and  dangerous 
differences." 

Mr.  Fish,  Sec.  of  Stuto,  to  Mr,  Casbing,  Dec.  27,  ItiTO.    MSS.  last.,  Spain,    Seo 
infra,  $  327. 

"Protocol  of  a  conference  held  at  Madrid,  on  the  lii/A  of  January,  lt<77,  Icdcan  the  Hon. 
Caleb  Cuihing,  minister  plenipotentiary  of  the  United  Stalct  of  America,  and  hia  excel- 
lency Sciior  Don  Fernando  Calderon  y  CoHantet,  miniitlcrof  ttdkteof  Hit  Majesty  the  King 
of  Spain, 

"The  re«pectivo  x>zirticsr  mutually  desiring  lo  IcrmioDto  amicably  all  controverey 
astotheeffectof  exiatiag  treaties  la  certain  matlorsofjtiilicial  procedure,  and  for  the 
reosona  set  forth  and  lepreflontations  exchanged  in  various  notes  and  provions  con* 
ferencoa,  proceeded  to  make  declaration  on  both  sides  as  to  the  understanding  or  tbe 
two  Governments  In  the  premises,  ami  respecting  the  trne  application  of  said  treaties. 

"Sonor  Calderon  y  Collantes  declared  as  followrs: 

"1.  No  citieen  of  tbe  United  States  residing  in  Spain,  her  adjacent  islands,  or  her 
ultramariue  possessions,  charged  -vrith  acts  of  sedition,  treason,  or  conspiracy  against 
the  Institutions,  the  public  security,  the  integrity  of  the  territory^,  or  against  the  ao- 
preme  Government,  or  any  other  crime  whatsoever,  shall  be  subject  to  trial  by  any 
exceptional  tribunal,  bat  exclusively  by  the  ordinary  jurisdiction,  except  in  the  case 
of  being  captured  with  arms  in  h.and. 

"2.  Those  who,  not  coming  within  this  last  case,  mny  be  arrested  or  imprisoned, 
shall  bodccmod  to  liavo  brcn  ao  arrested  or  imprisoned  by  order  of  tho  civil  iiuthority 
for  ihoelTcctsof  Ihe  law  of  .\,i>ril  17,  1821,  even  thoagli  the  arrest  or  imprisonment 
KJjall  have  been  efToclod  by  :irn»Hl  furco. 
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"3.  Those  who  may  be  taken  with  onuB  in  li&ud,  and  who  are  tbereibro  coiii|i 
bended  in  the  exception  of  the  first  article,  shall  be  tried  by  ordinary  conncil  of  } 
in  couforraity  with  the  second  article  of  the  bereiabofore>mentioned  law;  but  even  i^ 
this  case  the  accused  bhall  enjoy  for  tlieir  defense  the  guarantees  embodied  in  i 
aforesaid  law  of  April  17,  1821. 

"4.  In  consequence  whereof,  as  well  in  the  cases  mentioned  in  the  tliird  paragrvph 
as  in  those  of  the  secood,  the  parties  accused  are  allowed  to  name  attom«ya  and  mi.' 
vocates,  who  shall  have  aocesa  to  them  at  suitable  times ;  they  ahall  la^  fomiA 
due  season  with  copy  of  the  accusation  and  a  list  of  witnesses  for  the  f»ro8cc« 
which  latter  shall  be  examined  before  the  presumed  criminal,  his  attorney  and  advo 
cate,  in  conformity  with  the  provisions  of  articles  twenty  tothtrty-one  of  the  naii 
law;  they  shall  have  right  to  compel  the  witnesses  of  whom  they  desire  to  at 
themselves  to  appear  and  give  testimony  or  to  do  it  by  means  of  dcpunittouB;  tlioj 
tiha  11  present  wich  evidence  as  they  may  judge  proper;  and  they  shall  bo  jwrmittc 
to  be  present  and  to  make  their  defense,  in  pnblic  trial,  orally  or  in  writing,  by  tbe 
selves  or  by  means  of  their  counsel. 

"5.  The  sentence  pronounced  sEiall  be  referred  to  the  audiencia  of  the  judicial  din 
trict,  or  to  the  Captain-General,  according  aa  the  trial  may  hnve  taken  place  befor 
the  ordinary  judge  or  before  the  council  of  war,  in  conformity  also  with  what  i«  ] 
scribed  in  the  above-mentioned  law. 

*'  Mr.  Cushing  declared  as  follows  : 

"  1.  The  Coustitution  of  tho  United  States  provides  that  the  trial  of  all  crim<M  «•%• 
copt  in  cases  of  impeachment  shall  bo  by  jary,  and  sncb  trial  shall  bo  1i«ld  in  tb«| 
State  where  said  crimes  shall  have  been  committefl,  or  when  not  committed  trithio 
any  State  the  trial  will  proceed  in  such  place  as  Congress  may  direct  (Art.  Ill,  (  2)  j| 
that  no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamons  cris 
unloBs  on  presentment  of  a  grand  jury  except  in  cases  arising  In  tho  land  and  navull 
forces  or  in  the  militia  when  in  actual  service  (Amcndmeots  to  the  Constitution,  Art,  J 
Y) ;  and  that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a) 
speedy  and  public  trial,  by  an  impartial  Jnry  of  the  Stat«  and  district  wherein  the! 
crime  shoU  have  been  committed,  and  to  bo  informed  of  the  nature  and  cauM>  of  tb«  J 
accnsation ;  to  be  confronted  with  the  witnesses  against  him;  to  have  compnlMory  { 
prooess  for  obtaining  witneuscs  in  his  favor;  and  to  have  counsel  for  bis  defonwej 
(Ameodmeats  to  tho  Coustitntion,  Art.  VI). 

"  2.  The  act  of  Congress  of  April  30, 1790,  chap.  9,  sec.  29,  re-enacted  in  the  Rcvi 
Btatutes,  provides  that  every  person  accused  of  treason  shall  have  a  copy  of  tho  io-| 
dictment  and  a  list  of  the  Jury,  and  of  the  witnesses  to  be  prodnced  at  tho  trial,  ( 
livered  to  him  three  dnys  before  the  same,  and  in  all  other  capit.al  cases  two  daya  bc-l 
fore  that  takes  place  ;  that  in  all  such  cases  the  accused  shall  be  allowed  to  make  Iiltl 
full  deftiiso  by  counsel  learned  in  the  law,  who  shall  have  free  access  to  bim  at  alll 
seasonable  hours  ;  that  he  Hhall  bo  allowed  in  his  defeuso  to  make  any  proof  wbleUl 
he  can  produce  by  lawful  witnesses,  and  ho  shall  have  due  power  to  compel  his  wil-l 
nesses  to  appear  in  court. 

"3-  All  these  provisiona  of  tho  Constitution  and  of  acts  of  Congress  are  ofeoustMifc^ 
and  i>ermanent  force,  except  on  occasion  of  the  temporary  anspenaion  of  llie  vrift  < 
habeat  corpu9. 

"4.  The  provisions  herein  set  forth  apply  in  terms  to  all  ]»erftnus  accused  of  tb«i 
commission  of  treason  or  other  capital  crimoa  in  the  United  States,  and  tbervforo^i 
well  by  tho  tetter  of  the  law  aa  in  virtue  of  existing  treaties,  the  said  pruviMiona  cs^ 
tend  to  and  comprehend  all  Spaniards  residing  or  being  in  tba  Uoir    '  ^  •   •  - 

"  ScOor  Calderon  y  Collantes  then  declared  as  follows: 

"In  view  of  (ho  satisfactory  adjustment  of  this  question  in  a  In  t.Tj 

tho  preservation  of  the  friendly  relations  betweftu  the  respective  md| 

in  order  to  atford  to  tho  Government  of  Hiq  United  States  the  compluttiftL  «ccuii4j  ( 
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the  sincerity  aad  good  faith  of  His  Majesty's  Governincnt  in  the  iircmiaes,  command 
will  bogiveu  by  royal  order  for  the  strict  observance  of  the  tcrtna  of  tho  prc»oni 
protoool  in  all  tho  dominiona  of  Spain  and  upccifically  in  tbo  Itilaud  of  Cabvk 
"In  toBtimony  of  which  wo  have  intorchaageably  sigaod  tliis  protocol. 

"Caleb  Cussing. 

"Feiindo.  Calderos*  y  Collantes. 

The  above  is  to  bo  regarded  as  simply  an  opinion  by  the  pardes  ao 
to  the  state  of  tbo  taw  in  this  relation  iu  tbo  United  States  and  Spain, 
As  to  tbe  United  States  it  ba,3  not  tbo  force  of  a  biw. 

Supra,  $  131. 

"It  has,  from  tbo  very  foundation  of  this  Govcrumeut,  been  ita  aim 
that  its  citizens  abroad  ebonld  bo  assnrcd  of  tbo  guararitee.s  of  law; 
that  accused  persons  sboiild  bo  apprised  of  tbe  specific  oOense  witb 
wbicb  they  niigbt  be  charged  |  that  they  should  bo  confronted  with  tbo 
witnesses  against  tbeni ;  that  they  should  bave  the  right  to  be  beard  iu 
their  own  defense,  either  by  themselves  or  such  counsel  as  they  might 
choose  to  employ  to  represent  tbemj  in  short,  that  they  should  have  a 
fair  and  impartial  trial,  with  the  presumption  of  innocence  snrrounding 
them  as  a  shield  at  all  stages  of  Ibo  proceedings,  until  their  guilt  should 
bo  established  by  competent  and  sufBuient  evidence." 

Mr.  Evarts,  Bee.  of  State,  to  Aristarclii  Buy,  Deo.  8, 1877.    &ISS.  Notes,  Turkey. 

Conviction  and  punishment  of  a  citizen  of  the  United  States  in  a  for- 
eign country,  iu  a  trial  conducted  with  palpable  injustice  and  in  violation 
of  settled  principles  of  law,  will  be  tho  basis  of  a  claim  for  redress  from 
such  country  by  the  Government  of  the  United  States. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Langaton,  Apr.  12,  1878.     MSS.  Inst.,  Hayti. 

See  satno  to  same,  Dec.  23,  1878;  Nov.  3,  laW) ;  Mr.  Davis,  Aast.  Scc.,toUr. 

LangstoD,  Aag.  27,  1*32. 
As  tu  defunse  of  rc«  arljudicata,  see  aupra,  ^$  238,  320a. 

"  I  transmit  herewith  for  your  information  a  copy  of  a  joint  reso- 
Intion  passed  during  the  late  session  of  the  United  States  Congress,  and 
approved  on  the  15th  ultimo,  reciting  certain  allegaliona  in  relation  to 
Edward  0*M.  Condon,  whose  case  had  heretofore  been  the  subject  of 
frequent  correspondence  with  your  legation,  and  requesting  the  Presi- 
dent to  cause  an  investigation  to  be  made  in  tbo  premises,  and,  if  deemed 
expedient,  iu  take  such  action  as  may  secure  to  the  prisoner  an  oppor* 
tuuity  for  exoneration  or  a  speedy,  fair,  and  impartial  trial. 

"  It  is  not  desired,  pending  such  investigation,  that  you  should  take 
any  further  official  action  in  behalf  of  Condon,  but  you  may  say  infor- 
mally to  the  British  secretary  of  state  for  foreign  affiiirs,  that  the  Congress 
of  tbe  United  »States  has  ordered  a  careful  examination  of  all  the  circum- 
stances which  led  to  tho  conviction  of  Condon,  and  that  if  the  result  of 
such  investigation  should  tend  to  exonerate  the  prisoner  from  tho  crime 
of  wbtch  be  basbeen  convicted,  or  should  derelop  facts  in  his  favor  not 
linown  or  presented  at  bis  former  trial,  tbo  exculpatory  proof  will  be 
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laid  in  due  time  before  Her  Majesty's  GovemmeDt,  iu  tlie  coufldeat  hoi>o 
that  a  new  trial,  with  adequate  means  of  defense,  will  be  accorded  as 
an  act  of  justice  and  equity."  , 

Mr.  Evarta,  Sec.  of  Stale,  to  Mr.  Welsh,  July  1, 1878.    MSS.  lust.,  Gr.  Brit.;  For,-H 
Rel.,  IW8.  ™ 

"  Tho  Department's  iustmction  No,  100,  of  the  1st  iustant,  recited 
for  your  iuformatiou  ( be  joint  resolution  of  Congress  of  the  15tb  altiioo, 
iu  relation  to  the  case  of  Edward  O'JL  Condon,  and  gave  to  you  certain 
directions  as  to  the  course  to  be  observed  toward  Iler  Majesty's  Govern- 
uient  with  respect  to  the  contenaplated  investigation.  Subsequentlj*,  on 
proceeding  to  carry  out  the  i>urpose  of  that  resolution  by  providing  for 
an  impartial  an<l  discreet  investigation  into  the  circumstances  attending 
the  conviction  of  the  prisoner  with  a  view  to  ascertaining  if  any  evidence 
is  offered  or  obtainable  which  nn'ght  justify  an  appeal  for  a  new  trial,  it 
was  deemed  advisable  to  instruct  you  to  defer  action  ou  that  instruction, 
and  tho  telegram  of  the  8th  instant  was  accordingly  sent  to  you. 

**  In  execution  of  the  request  contained  in  the  resolution,  the  De-| 
partnient,  by  the  President's  desire,  has  requested     •     •    •    to 
ceed  to  England  without  delay,  in  order  to  enter  promptly  upon  the  i 
quired  investigation,  and  to  omit  no  attention  to  the  inquiry  pointed  onk^ 
in  the  joiut  resolution  which  may  i)romise  beneticial  results    •     •    • 
has  been  instructed,  however,  before  taking  any  steps  in  the  directioa  i 
of  the  proposed  investigation,  to  report  to  yon  in  order  to  obtain  yourl 
needlul  counsel  and  co-operation  in  the  delicate  mission  with  which  h« 
is  charged.     •     •     • 

''If  the  result  of  •  •  •  'a  investigation  shall  make  it  probable 
that  full  justice  failed  to  be  done  to  the  prisoner  on  his  conviction, 
and  if,  upon  a  candid  statement  of  the  proofs  now  accessible,  it  should 
bo  reasonably  probable  that  the  prisoner's  innocence  of  tho  crime  of 
which  he  was  convicted  could  be  shown,  you  will  be  put  in  possessiou  by 
•  •  •  of  all  the  facts.  Should  you  entertain  the  opinion  that  the«e 
facts  bear  the  import  which  I  have  suggested,  you  will  present  Ihem  to 
the  proper  authorities  for  their  consideration.  This  Government  can« 
not  doubt  of  the  disposition  of  Her  Majesty's  Government  to  meet  the 
case  jircsentcd  with  the  most  favorable  purijoses  in  (ho  prisoner's  be- 
half that  tho  facts  laid  before  them  will  warrant.  If,  however,  the 
result  of  the  investigation  should  satisfy  •  •  •  and  yourself  that 
there  is  no  fair  support  to  the  opinion  that  there  was  any  failure  of  jua-, 
tice  in  the  conviction,  and  that  no  new  facts  can  Ite  proved  that  woo 
make  Condon's  innocence  api>ear,  the  good  offices  of  the  Gov«i 
will  be  directed  to  a  renewed  appeal  to  the  clomonry  of  tlic 
Government. 

"Tho  Pi*esidcMl   has  every  ties  no  thai  ihe  invcstiganoti 
to  the  enlargement  of  the  prisoner,  and  in  any  event  shall 
nd  his  friends  that  every  projwr  step  has  l>een  ttiUen  in  his  tichalf 
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accom[ili8li  tLe  purposes  of  the  joint  resoliitiou  of  Congress.  It  is  par- 
ticularly advisable  that  nolhiiig  be  done  wbicb  Diii^bt  give  the  Govern- 
ment of  Her  Mfljesty  even  colorable  grounds  for  regarding  the  action 
now  taken  as  in  any  sense  an  interference  in  the  domestic  judicial  ad- 
mini.stratiou  of  another  state,  the  sole  object  being  to  discover,  if  po^si- 
bio,  whether  any  presumption  of  innocence  exists  in  favor  of  the  pris* 
oner,  which,  if  he  were  a  British  subject,  and  the  evidence  in  his  behalf 
came  through  the  usual  channels  of  British  law,  might  reasonably 
operate  to  secnre  him  the  relief  contemplated.^ 
Sftine  to  euiiie,  July  21,  1678;  ibid. 

"Your  dispatches  No.  849,  of  the  9th  ultimo,  and  No.  850,  of  the  10th, 
have  been  read  with  attention.  The  first  of  these  relates  to  the  general 
question  of  extraordinary  taxes,  and  the  complaints  preferred  to  3'ou 
by  American  residents  in  Mexico  against  their  exaction,  while  the  sec- 
ond refers  to  the  special  case  of  the  forced  loan  imposed  on  the  late 
Walter  Henry,  and  transmits  the  recent  correspondence  between  your- 
self and  Mr.  Avila  on  that  subject.  Your  note  to  tlie  minister  meets 
with  the  full  approval  of  this  Department.  It  is  observed  that  the 
ground  taken  by  Mr.  Avila  in  regard  to  the  rpcent  decision  of  the  su- 
preme court  of  Mexico  amply  justifies  the  conclusions  reached  here  in 
November  last,  and  made  the  occasion  of  an  instruction  to  yon  of  the 
22d  of  that  month,  which  you  have  already  acknowledged.  The  guar- 
antees of  the  treaty  securing  to  our  citizens  in  Mexico  the  protection  of 
the  laws  of  that  country  cannot  but  be  regarded  as  illusory  and  unsub- 
stantial so  long  as  those  laws  are  ignored  through  the  acts  of  subordi- 
nate military  authorities,  and  the  judgments  of  the  highest  tribunals  of 
the  land  are  unheeded. 

"  The  situation  is  one  which  in  the  highest  degree  warrants  and  de- 
mauds  diplomatic  intervention,  the  right  to  %vhieh  is  certainly  not  de- 
barred by  the  unsatisfactory  assurance  that  the  wrongs  of  our  citizens 
are  shared  in  common  with  those  of  natives. 

**Thc  Department  concius  in  your  lH?lief  that  further  discussion  of 
the  question  of  forced  loans  must  be  fruitless,  unless  the  Mexican  Gov- 
ernroent  can  give  assurance  of  its  willingness  to  take  up  the  subject 
with  a  view  to  reaching  an  international  agreement  thereon." 

Mr.  F.  W.  Soword,  Acting  Sec.  of  State,  to  31r.  Yobiet,  Jan.  Id,  ItfTU.    MSS. 

Inst.,  Mox,;  For.  Rel.  lB7y. 
As  to  inequality  of  tuxatiuu  ou  aliens,  see  ffWjpra,  ^  204. 

A  law  of  the  Argentine  Republic  which  provides  that  onless  the  heirs 
of  persons  dying  in  that  country  appear  and  make  claim  to  their  estate, 
such  estate  will  be  confiscated,  is  such  an  unjust  discrimination  against 
citizens  of  the  United  States  as  to  call  for  the  urgent  remonstnmce  of 
the  Department  of  State. 

Mr.  Evarta,  Sue.  of  S4at«,  to  Mr.  Oaborn,  Sept.  4,  1679.    MSS.  Inst.,  Arg.  Bep 
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"The  state  to  which  a  foreigner  belongs  may  interfere  for  bis  pro- 
tectioD  when  he  bas  reodTed  positive  maltreaioient,  or  when  be  has 
bem  denied  ordinary  Jiutioe  in  the  foreign  conntry,  and  the  state  of 
the  foreigner  may  insist  npon  immediate  repaiatian  in  the  foraier  case.* 
Ht,  ZrurXa,  See.  ot  8Ute,  to  Mr.  Goodloe,  Mar.  14, 18^9.    MSS.  Inst.,  BeJgiUB. 

"  Referring  to  my  general  instmction  of  the  2Cth  ultimo  (So,  16S), 
in  relation  to  the  case  of  Michael  P.  Boytoo,  I  now  iuclose  to  yon  a 
eopy  of  a  letter  of  the  30th  of  the  same  mouth  from  the  Hon.  Samael  J. 
Bandall,  in  behalf  of  3Ir.  Joseph  B.  Walsh,  a  citizen  of  the  United 
8tate«,  who,  it  appears,  was  arrested  on  the  3d  of  March  last,  nnder  the 
provisions  of  the  late  act  of  Parliament,  known  as  the  *protectioo  act.* 
Mr.  WaUh  is  repre^nted  as  being  imprisoned  in  Dabliu,  and  it  is  prob- 
able that  Kilmainham  jail  is  the  place  of  confinement.  His  lelatiTee  in 
this  country,  knowing  only  of  his  arrest  and  imprisonment,  are  nnablo 
to  afford  tbe  Department  any  information  as  to  the  specific  charge,  if 
any,  npon  which  he  is  held ;  and  it  seems  qnite  likely  that  the  priaooer 
himself  is  also  in  ignorance  in  regard  to  the  particular  offense  for  which 
he  is  thus  subjected  to  summary  detention  and  confinement. 

"  Mr.  Walsh  has  been  a  citizen  of  the  United  States  since  1875.    His 
J  chara/'ter  as  u  law-abiiling  and  good  citizen  is  vouched  for  by  well  known 
and  re8[>ectable  citizens  of  Pennsylvania.     I  inclose  a  copy  of  his  cer- 
tificate of  naturalization. 

»*Ihave  already  indicated  to  you  in   my  instruction  of  the  2Gth  of 
May,  tbe  entire  absence  of  any  disposition  on  the  part  of  this  Govern- 
ment to  interfere  with  the  administration  of  the  local  or  general  mani- 
cipal  laws  of  Great  Britain.    The  laws  of  that  country,  and  especially 
those  that  relate  to  the  personal  liberty  and  security  of  the  citizen,  have 
fdways  been  so  much  in  harmony  with  the  imnciples  of  jurisprudence 
cherished  by  Americans  as  a  birthright,  that  they  have  never  failed  to 
command  the  respect  of  the  Government  and  i>eople  of  the  United 
States.    But  whatever  the  necessity  may  be  in  the  estimation  of  Her 
Majesty^s  Government  for  the  existence  and  enforcement  in  Ireland  of 
the  exceptional  legislative  meaaares  recently  enacted  in  respect  to  that 
country,  this  Government  cannot  view  with  unconcern  the  api 
of  the  summary  proceedings  attendant  upon  the  execution  <        .^  c 
meaaorea  to  naturalized  citizens  of  the  United  States  of  Irish  origin,  j 
whose  business  relations  may  render  necessary  their  presence  in  Ireland! 
or  any  other  part  of  the  United  Kingdom,  or  whoso  filial  instincta  aodl 
lo%'o  for  kindred  may  have  prompted  them  to  revisit  their  native  ooan*  j 
try. 

^*  If  American  citizens  while  within  British  jurisdiction  offend  against^ 
British  laws  this  Government  will  not  seek  to  shield  them  from  the 
legal  consequences  of  their  acts,  bat  it  n»uat  insist  upon  thr         '     ttlon 
to  their  cast^  of  those  common  principles  of  crimiuul  j:.  .cnce 

which  in  the  United  States  socnre  to  every  man  who  offends  against  tta 
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Iaw8»  whether  h©  be  an  AmenciiD  dtizeu  or  a  foreign  subject,  those 
incidents  to  a  criminal  prosecntion  which  afford  the  best  safeguard  to 
personal  liberty  and  the  strongest  protection  against  oppression  under 
the  forms  of  law,  which  might  otherwise  be  practiced  through  excessive 
zeal. 

**  That  an  accused  person  shall  immediately  upon  arrest  be  informed 
of  the  specific  crime  or  ott'ense  upon  which  he  is  held,  and  that  ho  shall 
be  afibrded  an  opportunity  for  a  speedy  trial  before  an  impartial  court 
and  jury,  are  essentials  to  every  criminal  prosecution,  necessary  alilic 
to  the  protection  of  innocence  and  the  ascertainment  of  guilt.  You  Mill 
lose  no  time  in  making  the  necessary  inquiries  into  the  cause  of  Mr. 
Walsh's  arrest  aud  detention,  iu  wliich  it  is  probalde  Mr.  Barrows,  the 
consul  at  Dublin,  may  be  able  to  aid  yon.  Aud  if  you  shall  find  that 
the  circumstances  of  the  case,  iu  the  light  of  this  and  previous  instruc- 
tions, are  such  as  to  call  for  interference  on  the  part  of  this  Clovernineiit, 
you  will  make  such  temperate  but  earnest  representations  as  In  your 
judgment  will  conduce  to  his  speedy  trial,  or  in  case  there  is  no  specific 
charge  against  him,  his  prompt  release  from  imi>risoument." 

Mr.  Blaioe,  Sec.  of  State,  to  Mr.  Low<ill,  June  2,  IbdI.     MSS.  Inet.,  Gr.  Brit.; 
For,  KeL,  ISSl.     See  aupra^  ^  -203. 

"  I  have  the  honor  to  refer  to  my  note  to  ^  ou  of  August  29,  last, 
relative  to  the  unfortunate  condition  of  aftairs  existing  on  both  sides  of 
the  border,  aud  beg  to  iuvit^j  your  attention  particularly  to  the  circuiu- 
stances  of  your  complaint  of  the  hanging  of  Josl'  Ordifia,  a  iMexican 
citizen,  by  certain  residents  of  Arizona,  for  horse  stealing,  having  re- 
cently received  a  letter  npou  that  subject  from  Mr,  John  J.  Gosper, 
acting  governor  of  that  Territory. 

"  Iq  furtherance  of  the  Department's  request  to  ascertain  the  facts 
connected  with  the  hanging  of  the  individual  referred  to,  Mr.  Gosper 
called  in  person  upon  the  Mexican  consul  at  Tucson  to  obtain  from  him 
directly  everything  in  relation  to  the  deplorable  circumstiiuce. 

"  It  appears  that  the  only  information  the  consul  possessed  upon  the 
subject  was  derived,  first,  from  a  lady  who  wrote  him  at  the  time  of  the 
occurrence;  and  second,  from  Mr.  Paul,  the  sheriti'  of  l*ima  County,  a 
copy  of  whose  letter  to  the  Mexican  codsuI  at  Tucsou  accom]»anies  your 
note  of  August  8,  1881. 

*^A  personal  interview  was  also  had  with  Mr.  Paul,  who  was  requested 
to  narrate  all  the  facts  as  fur  as  he  was  familiar  with  them.  *  His  state- 
ment to  me,  by  word  of  mouth,'  adds  Mr.  Gosper,  » was  substantially 
as  stated  in  hia  communication  to  the  consul  of  Mexico,  with  the  addi- 
tional statement  that  the  citizens  of  the  Gila  whose  horses  had  been 
stolen  were  as  certiiin  that  the  two  men  whom  they  had  captured  were 
regular  horse  thieves  as  though  they  had  been  tried  in  court  and  regu- 
larly proven  as  such  ;  that  they  did  not  intend  to  take  the  life  of  Ordifla, 
only  intending  to  let  him  hang  long  enoagh  to  compel  him  to  give  infer- 
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matiou  of  iLe  wheR'abouts  of  tbe  stolen  uDimfllti,  and  by  mistake  let  bi 
ban;;^  too  lung.'    Mr.  Gospor  8ta,te8,  jiIno,  that  be  learned  from  othi 
credible  sources  that  the  two  Mexicans  adverted  to  as  in  part  tb©  su 
ject  of  the  Department's  corroepondeuce  were,  without  doubt,  babitaal 
thieves. 

**  While  admitting  to  the  Mexican  consul  the  illegal  and  anfortauate 
circumstance  of  the  hanging  of  one  of  these  men  without  due  process 
law,  yet  it  appears  from  the  acting  governor's  conimnnication  that  tb( 
consul  agreed  with  him  that  the  two  men  in  quCvStion  were  probabl, 
outlaws,  and  that  even  if  the  persons  coDoected  with  the  hanging  of  one 
of  them  were  to  be  arraigned  before  a  court  of  justice  it  was  doubtful 
there  could  be  found  a  witness  to  appear  before  the  magistrate  to  testif: 
against  tbeni. 

'*  The  conssul  was  assured  by  Mr.  Gosper  that  in  the  event  of  further 
knowledge  upon  the  subject  coming  to  him  be  would  promptly  act  in 
the  interest  of  peace  and  the  enforcement  of  the  law. 

"In  this  connection  it  seems  not  inappropriate  to  include,  for  your  fur- 
ther information,  two  paragraphs  from  Mr.  Gosper's  letter  to  in©  upon 
the  general  subject  of  plunder  and  lawlessness  on  both  sides  of  tbe  bor-^ 
der,  believing,  as  I  do,  that,  coming  from  such  a  source,  they  will  nc 
only  serve  to  disjjel  all  idea  that  the  prevailing  condition  of  things  ma; 
be  directly  attributable  to  the  acts  of  Ameriean  citizens  alone,  but  will 
suffice  to  convince  yon  of  the  actual  situation  of  afl'airs  in  that  quarter, 
in  which  your  own  citizens  are  not  infrequently  prominently  coticemcd. 

"I  quote  from  the  letter  of  Mr.  Gosper,  who  states  as  follows: 

"While  it  is  true  Ainericaas  on  our  uiUo  of  tbe  11d«  dividiug  tbe  United  t5tat€« 
Mexico  are  ofteu  gnilty  of  murder  aud  tbeft  upou  citixeus  of  Mvxico,  It  i«  »-qmilly  tnn 
that  Mexicans  on  thpir  aide  of  said  liti©  are  (kiu ally  guilty  with  Americans  in  theRi»t>'^ 
ter  of  niurdor  and  tbeft;  and  nntil  recently,  since  the  cow-boy  combinntion  aloii^  the 
borders  for  plumlor,  the  crimes  committed  agaiust  the  oitizeus  of  both  the  Govern 
menta  of  the  United  States  aud  Mexico  along  ibe  border  wore,  in  most  part,  commiti 
by  citizens  of  Mexico. 

*'  While  the  local  and  general  ciyil  aotliorttiosof  both  Governiuents  should  be  acti 
Hod  earnest  in  enforcinjf  the  laws,  I  think  tbe  civil  authorities  of  the  GoTonimeot 
Mexico  are  sotnetimeM  perhaps  more  seusitite  over  orinies  committed  hf  Anierioam 
than  ciroumstancos  in  particular  cai*ea  would  justify.     Moro  rumor  and  false  Btat«>»| 
menlA  oft«n,  for  a  time,  eremite  uneasiness  which  a  knowledge  of  the  facts  qnlokl 
dispels. 

"  In  conclusion,  1  beg  to  i-epeat  what  must  be  already  known  to  you, 
that  the  Depsutment  has  uniformly  given  to  your  aeveral  complaiu 
in  relation  to  the  border  difficulties  every  possible  attention,  ood  luM 
Bought  npon  each  occasion  the  co-oiJcration  of  the  comiH?tcut  offii 
of  this  Government  to  remedy,  as  far  as  may  lie  in  their  i)ower,  thi 
evils  complained  of.    I  shall  do  so  ii»  I  he  present  in.st 
the  statements  contained  iu  Mr.  Gosper's  letter;  aud  in  < 
tho  general  subject  of  uur  border  troubles,  it  give«  too  plcaeiirr 
dose  herewith  for  your  ioformation  a  copy  of  » letter  from  V 
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■  of  War  of  tbe  Ist  instant,  from  which  it  appears  tUiil  all  inoper  assist- 
ance will  be  given  by  his  Department  to  etlect  a  better  and  more  satis- 
factory condition  of  aflViii's  in  that  .section. 

"  I  can  confidently  assure  you  of  the  deaire  of  the  general  Government 
to  suppress  all  unlawful  disturbauees  and  maintain  a  proper  respect  for 
law  and  order  on  the  border,  and  that  it  will  willingly  pursue  such 
means  as  may  be  found  practicable  to  obtain  tliat  result." 

Mr.  lilainp,  Sec.  of  State,  to  Mr.  Zatnacona,  Nosr;  10,  18RI,     MSS.  Notes,  Max.; 
For.  Kel.,  lim.    Ii>/ra,  $  244. 

**  I  have  to  acknowledge  your  No.  434,  of  the  30th  August  last,  in 
relation  to  the  arrest  of  Sir.  Henry  George. 

"This  Department  was  first  informed  of  Mr.  George's  arrest  by  reports 
in  the  newspapers,  and  then  telegraphed  to  you,  Mr,  George  being  in 
Great  Britain,  it  was  supposed  ho  would  communicate  to  you  in  writing 
the  facts  as  to  his  arrest  and  thus  afiFonl  you  a  basis  for  proper  action. 
He  however  seems  not  to  have  written  to  you  on  the  subject. 

*<  After  his  release  he  had,  it  is  understood,  a  personal  interview  with 
you,  and  the  action  thereupon  promptly  taken  by  you  on  the  informa- 
tion you  possessed  is  justified  by  the  statements  herein  contained. 

*•  His  letter  to  the  President,  which  at  once  appeared  in  the  news- 
papers and  was  referre<l  to  tbis  Department,  contained  the  first  detailed 
statement  of  the  facts  received  here.  As  1  understand  that  no  similar 
communication  has  been  made  to  you,  I  inclose  a  copy  of  the  letter. 

"Mr.  George  is  a  citizen  of  the  United  States  and  a  gentleman  well 
known  in  this  country.  He  states  that  in  October,  1881,  he  landed  in 
Ireland,  and  since  then  he  has  traveled  in  Great  Britain,  always  con- 
ducting himself  in  a  lawful  manner.  On  the  8th  of  August  last,  ho 
started  from  Dublin  for  the  west  of  Ireland,  and  on  his  arrival  in  the 
town  of  Loughrea,  at  about  0  o'clock  in  the  evening,  he  was  seized  by 
the  constabulary*,  c;irrted  to  the  police  prison,  where,  in  spite  of  hia 
declaration  that  he  was  a  citizen  of  llie  United  States,  traveling  through 
the  country  without  criminal  intent  or  unlawful  purpose,  he  was  held  a 
close  prisoner  for  about  three  hours,  during  which  time  his  baggage 
and  person  were  searched  and  all  his  letters  and  papers  minutely  exam- 
ined. Finally  a  magistrate  arrived,  who  was  informed  by  the  subin- 
8|>ectorthat  Mr.  George  had  been  arrested  upon  telegraphic  information 
that  he  was  a  sii.sptcions  .stranger;  but  Mr.  George's  request  to  be  in- 
formed of  the  source  of  the  information  an<l  the  ground  of  suspicion 
was  refused.  The  subinspector  further  st-a ted  that  nothing  suspicious 
had  been  found  upon  Mr,  George's  person  or  in  his  eflects.  He  was  there- 
ui)on  discharged.  Mr.  George  immediately  protested  in  what  appears 
to  be  proper  terms  against  the  treatment  he  had  received,  stating  that 
he  should  have  been  given  reasonable  o]>portunity  for  clearing  up  any 
suspicion  which  might  have  been  entertained  of  him  before  being  ar- 
rested, imprisoned,  and  searches!. 
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"  On  the  followiug  day  Mr.  George  left  LoughreA  and  proceeded  lo 
Athenry,  a  town  but  a  lew  miles  distant  iu  the  same  county  and  within 
the  jurisdiction  of  the  same  itispector  and  magistrate.  There  he  re- 
mained one  night,  and  the  next  morning,  after  having  visited  the  an- 
tiquities of  the  place,  was  about  to  take  tlie  tr:iin  for  Gal  way,  when  be 
was  again  stopped  by  a  suliinspectorof  con8ta!)ulary  and  questioned  as 
to  his  name,  nationality,  business,  from  whence  he  had  come,  and 
whither  he  was  going.  To  all  these  questions  he  gave  true  answers, 
showing  him  to  be  an  American  citizen  of  reputable  character  traveling 
upon  lawful  business.  Nevertheless,  he  was  not  permitted  to  take  the 
train,  but  was  again  placed  under  arrest,  carried  fu  the  police  bamicks, 
and  his  clothing  and  baggage  again  searched  in  the  same  manner  as  at 
Loughrea,  and  this  notwithstanding  the  fuet  that  his  arrest,  search,  and 
discharge  at  Loughrea  were  known  to  the  constabulary  at  Alhenry. 
Mr.  George,  who  in  the  whole  matter  appears  to  have  acted  with  dis* 
cretion  and  within  his  rights,  demanded  to  be  promptly  taken  before  a 
magistrate,  but  was  detained  a  close  prisoner  until  the  arrival  iu  the 
evening  of  the  same  magistrate  before  whom  he  was  examined  at 
Loughrea;  yet  even  then  he  was  not  discharged  until  nearly  midnight, 
and  after  again  being  subjected  to  a  long  examination. 

"The  President  is  persuaded  that  the  acts  so  justly  complained  of 
mast  have  been  committed  without  authority  by  subordinate  officials 
of  the  Government.  But  while  the  lirst  an^est  was  an  annoyance  to 
which  inn*»ceut  travelers  should  not  l>e  subjected,  and  while  the  search 
and  examination  were  not  justitiable,  and  seem  to  have  been  conducted 
in  a  manner  not  consonant  with  tho  spirit  of  the  laws  both  of  Great 
Britain  and  the  United  States,  it  is  particularly  to  the  repetition  of  the 
indignity  that  the  President  wishes  your  attention  to  be  directed. 

»*The  second  aiTest  occurred  within  forty-eight  hours  after  the  first; 
it  was  made  within  the  same  jurisdiction  by  officers  conversant  with 
what  had  ocxiurred  at  Loughrea,  who  again  searched  his  person  and 
effects,  and  again  forced  Mr.  George  to  undergo  an  examination,  and 
that  before  the  same  magistrate  who  had  interrogated  him  at  Loughroo. 

"These  acts  indicate  an  intention  on  the  part  of  the  officials  t«>  -^nl^ 
ject  Mr.  George  to  unnecessary  personal  annoyance.  ^^ 

"Nor  can  this  action  be  excused  by  the  fact  that  he  is  allegetl  to  hav^ 
visited  the  ruins  of  Athenry  in  company  with  the  curate  and  another 
gentleman,  or  that  he  was  seen  to  enter  shops  of  alleged  'snspeets/ 
The  examination  of  Mr.  George  at  Loughrea  had  presumably  shown  (he 
object  of  his  presence  in  Ireland,  and  should  have  convince<l  the  aa> 
thorities  without  an  additional  examination  that  his  %isit  to  the  ruined 
abbey  was  one  of  curiosity,  and  that  he  entered  the  shops  with  the  in- 
nocent purpose  of  making  purchases. 

"  Mr.  George's  conduct  in  Athenry  api>ears  to  have  been  natural  torn 
traveler  seeking  information  and  amusement,  and  such  as  could  not 
fairly  subject  him  to  suspicion.    "While  citizens  of  the  Uniteil  States 
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traveling  or  resident  abroad  are  suliject  to  the  reasonable  laws  of  the 
country  iti  whicli  they  may  be  sojourning,  it.  is  nevertheless  their  right 
to  be  spared  such  indignity  and  mortiflcution  as  the  conduct  of  the  oflS- 
cere  at  Lonffhrea  and  Athcnry  seems  to  have  visited  upon  Mr.  George, 

"This  Government  is  loath  to  believe  that  the  current  rumors  are 
tm©  that  the  behavior  of  the  officers  and  magistrate  wa8  prompted  by 
a  prejudice  said  to  exist  among  the  officials  in  Ireland  against  citizens 
of  the  United  States. 

"  In  Great  Britain,  as  in  the  United  States,  it  has  been  a  govern- 
mental priiiei[de  that  the  right  of  the  iudivitloal  to  exemption  from  ar- 
rest or  search  without  good  reason,  and  without  the  observance  of  forms 
calculated  to  insure  that  right,  shoald  be  jealously  guarded,  and  when 
unfortunate  events  have  tlemnnded  a  temporary  siispeusiou  or  qualifi- 
cation of  the  right  great  care  has  been  exerted  to  avoid  injustice  or  an- 
necessary  indignity. 

"The  power  given  to  subordinate  officials  by  the  '  prevention-of  crime 
act'  is  so  great  and  the  rights  subjected  to  their  discretion  are  so  im- 
portant that  foreign  Governments  may  reasonably  require  that  so  far  as 
their  citizens,  present  in  Ireland  on  legitimate  and  proper  business,  are 
conceruedt  tlio  individuals  selected  to  administer  that  HAit  should  be 
competent,  well-informed,  and  unprejudiced.  And  should  it  appear  that 
these  officials  have  in  the  case  of  such  foreijin  citizens  misused  the  pow- 
ers intrusted  to  them,  they  should  be  subjected  to  such  condemnatory 
action,  and  the  citizens  wronged  should  receive  such  amends  aa  the 
fjicts  may  warrant. 

"  The  President  regrets  to  observe  that,  so  far  as  he  has  the  fact*  be- 
fore him,  the  officials  at  Loughrea  and  Athenry  secra  to  have  fallen  far 
short  of  treating  the  rights  of  an  innocent  traveler  with  that  respect 
which  he  cannot  doulit  Her  Majesty's  Government  exacts  of  subordi- 
nate officials. 

"  It  is  not  necessary  now  to  comment  upon  the  law  under  color  of 
which  those  arrests  were  made. 

"As  you  have  already  mldressed  a  note  to  Lord  Granville  on  this  sub- 
ject, a  reply  will  probably  soon  b©  received  by  you.  It  is  trusted  that 
the  tenor  of  that  reply  may  prove  satisfactory  to  this  Government  and 
also  relieve  Mr.  George  from  any  reproach  the  arrests  are  calculated 
unjustly  to  cast  upon  him.  More  definite  inatractious,  therefore,  than 
those  herein  contained  and  those  heretofore  received  by  you  need  not 
now  be  given." 

Mr.  Frclinghuysen,  Sec.  of  State,  to  Mr.  Lowell,  Oct.  3,  1888.    M8S.  Inst.,  Gr. 
Brit. ;  For.  Rel.,  1882.    See  infra,  (  244. 

"  I  have  to  call  your  attention  to  the  question  of  the  release  of  the 
estates  in  Cuba  belonging  to  citizens  of  the  United  States,  which  have 
been  heretofore  embargoed  or  confiscated,  and  the  release  or  return  of 
which  has  been  directed  by  the  Government  of  Spain. 
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<*  Tbe  corri^8poudeiice  on  this  subject  in  your  legation,  extending  over 
more  tliiiD  ten  years,  will  give  you  full  information  as  to  the  details  of 
Ibe  matter  and  tis  to  the  position  of  tbe  two  Governments.  It  is  not 
necessary,  therefore,  now  to  repeat  tiie  history  of  the  occurrences  in 
Cuba  during  the  insurrection  which  led  to  the  unusual  and  extreme 
action  on  the  part  of  tlio  Government  of  Spain  of  embargoing  the  ea- 
lates  of  many  I'esidents  of  that  island  and  of  contiscating  tbe  estates  of 
others,  or  of  the  subsequent  negotiations.  It  is  sufficient  to  say  that 
when  the  orders  touched  theriglits  of  American  citizens,  this  Govern- 
ment promptly  protested,  and  has  never  at  any  time  recognized  the  le- 
gality of  this  action  of  the  Spanish  Government. 

'*  In  1S71  a  commission  was  appointed  by  agreement  between  the  for- 
eign departments  of  the  two  Governments,  which  was  to  settle  claims 
of  the  citizens  of  the  United  StJites  against  the  Government  of  Spain 
for  wrongs  and  injuries  committed  agaiust  their  persons  and  property 
by  the  atithorilies  of  Spain  in  the  Island  of  Cuba  since  the  commence- 
meutoflhe  insurrection.  Th<it  commission  soon  assembled  in  Wash- 
ington and  claims  were  presented  to  it. 

"  For  the  purpose  of  the  present  instruction  it  is  only  necessary  to 
notice  the  claims  based  upon  an  embargo  or  confiscation.  These  casef* 
jiresent  I  hree  items  of  claims  : 

*•  1.  Kur  the  rele^use  of  the  estates  held  by  the  Spanish  Government. 

**2.  For  the  retnni  of  the  rents  and  profits  actually  received  by  Spain 
during  the  detention  of  tbe  property  and  admitted  to  l>e  in  the  hands 
of  that  Govenimeut. 

**3.  Damag;es  for  the  detention  of  the  property. 

"  In  many  iiistniices,  the  statement  of  the  case  presented  by  the  claim- 
ants through  this  Government  to  the  commission  contaiued  a  demand 
for  indemnity  on  all  three  of  these  grounds,  and  Admiral  Polo,  then 
minister  of  Spain  in  Washington,  contended  that  the  entire  qnestiou 
raised  by  the  embargo  was  within  the  jurisdiction  of  the  commission, 
to  be  finally  decided  by  that  body.  To  this  Mr.  Fish  did  not  asseot, 
and  said  in  his  note  to  Admiral  Polo,  of  May  U2,  1872: 

'*  I  b«g  to  point  out  to  yoa  that  the  cluims  b«tbre  tho  commisaion  aro  (or  cotD)i«xuH^ 
tiou  for  paat  injuries,  and  that  the  appIicatioDa  for  tbe  release  of  the  Mtat«s  mm  pra^ 
erly  »nliject8  for  iliplonsatic  iut^rvention. 

"In  another  note  to  the  Spanish  minister,  dated  June  21,  1872,  and 
referring  to  the  case  of  Mrs.  Farres  do  Mora,  Mr.  Fish  said : 

"Iti«th«t  province  of  the  couiiutMioii  to  bvAr  evi(leDC«  on  the  olaitns  of  Mts.  da 
MofA  for  piMt  injiirit^a  reotilting  from  aotd  of  the  authoritica  in  Cub»,  and  to  award 
b«r  pecuniary  coiupcnisatioa  if  they  aball  find  that  ohe  haa  suffered  loss  horn  that 
oanM.  The  proii«rty  ^hich  she  now  aaka  to  h»ve  roleaaed  ia  held  under  a  aumnianr 
order  of  tho  Govt!rnmont.  An  order  of  the  Govommeot  can  at  once  n'^lcaao  it,  and 
oa  no  fieenniary  claim  can  be  preferred  by  the  Government  of  Spain  againat  ber  be- 
fore tbe  coiuiiii«Hion  of  arbitration,  it  ie  ditDcult  to  i>vrceiTe  wliy  the  r«)r«atof  bar 
property  ehould  l>e  matte  to  depend  on  the  final  action  of  the  comroiw»ion. 
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*'Tlie  position  so  takeuby  Mr.  Fish  has  beeu  consistently  maintaiued 
by  the  United  States,  and  while  at  first  opposed  by  Spain,  its  validity 
was  soon  cod  ceded. 

**  In  1873  (July  12)  the  Government  of  Spain  published  a  decree  ud- 
niTtting  the  illegality  of  the  embargoes  and  confiscation  and  tbe  justico 
of  the  position  of  the  United  States.  In  the  preamble  to  this  decree  it 
is  said : 

"There  canuot  be  fouiiil  in  interuatiouul  law  auy  precept  or  priuciitlo  aiilliorizing; 
thiB class  of  eeiztirpa,  which  bear  npon  thi'ir  face  the  starap  of  confiscation;  neither 
under  any  son nd  judicial  theory,  is  it  admisaible  to  proceed  ia  sticU  manner,  nor  can 
the  exceptional  ala!e  of  wnr  authorize  nudtr  any  pretext  the  adoption  of  prcventiTe 
iDeaMiire*  of  ench  transcendent  importunco,  and  whose  reaultfl,  on  the  other  hand,  will 
iuevitahly  be  diametrically  opposed  to  the  purpose  which  inspired  it. 

*'The  decree  directed  the  release  of  all  estates  embargoed  by  execu- 
tive order  in  conscqnence  of  the  decree  of  April  20,  1809,  and  the  prin- 
ciples there  set  forth  have  been  recognized  rejieatedly  since  that  date 
tbrongh  the  action  of  the  Spanish  Government. 

"The  Government  of  the  United  States,  in  addition  to  the  presenta- 
tion of  the  general  question  of  the  release  of  the  estates,  has  not  failed 
to  continually  press  npon  the  attention  of  Spain  the  individual  casea 
which  have  from  time  to  time  come  to  its  notice.  Pnrsuaut  to  our  rep- 
resentations the  minister  of  the  colonies,  on  the  7th  November,  1873, 
telegraphed  to  the  governor- gen  era!  at  Havana: 

•'  I  salute  your  excellency,  and  reiterate  compliance  with  the  telegram  of  the  15th 
September,  relatioR  to  tho  rente  ration,  in  obedience  to  treoiiee  in  force,  of  the  prop* 
erty  of  North  American  foreigners;  «aid  restorations  before  the  3()th  Noveoiber,  in 
onlerlo  avoid  inti'mationiil  couflicti<.  Tho  names  of  the  citizens  whose  estates  have 
to  be  restored  iu  conformity  to  the  decree  of  the  12th  July  are — 

and  here  follows  a  list  of  some  twenty-five  names,  among  them  those  of 
individuals  then,  and  some  of  them  until  Jannary  J,  1883,  claimants  be- 
fore the  commission.  Some  of  the  estates  have  been  released,  but  as  to 
others  the  distinct  directions  contained  in  the  decree  and  the  telegram 
were  not  complied  with. 

"  It  is  nnnecessary  to  rehearse  the  long  discussion  which  followed, 
and  it  is  enough  to  say  that  the  poeilion  of  this  Government  has  not 
changed,  and  no  effort  has  been  spared  to  secure  the  linal  and  amicable 
adjustment  which  would  have  resulted  from  an  enforcement  of  the  de- 
cree of  1873  iu  the  spirit  in  which  it  was  made.  Further,  it  may  be  ob- 
served, in  Older  to  show  the  consistent  course  of  negotiation,  that  on 
February  9,  187G,  orders  were  repeated  by  the  Governmeot  at  Madrid 
to  restore  iho  properly  of  four  American  citizens,  claimants  before  the 
commission,  and  at  still  later  datt'S  other  similar  orders  were  issued, 
and  as  late  as  1879  the  estates  of  de  liojas  were  restored  to  him  pursu- 
ant to  the  continued  representations  of  Mr.  Evarts,  de  Rojas  being  at 
that  time  a  claimant  before  the  commission. 
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"  The  returu  of  tbe  revenues  or  proceeds  ol'eiubai  goetl  property,  when 
actually  collected  by  Spaio,  has  always  been  regarded  by  both  Gov- 
unuucnt.s  as  an  incident  to  the  release  of  the  estates,  leaving  to  the 
commission  only  jurisdiction  over  the  amount  of  damage  cansedby  tho 
embargo  or  eonflscation.  On  this  gronnd  Spain  has  paid  to  the  claim- 
ants various  sums  of  money. 

"At  no  time  is  it  found  that  the  Spanish  Government  seriously  con- 
tended for  or  that  the  United  States  admitted  any  judicial  power  in 
the  commission  to  decide  upon  the  original  question  of  embargo  and 
confiscation  or  restoration.  The  commission  itself  repeatedly' held  tb 
it  ha<l  no  power  to  decree  the  restoration  of  property,  or  of  the  proceeds 
of  property,  or  to  enforce  any  opinion  it  might  give  in  regard  thereto. 
And  such  denial  of  jurisdiction,  even  thongh  cases  before  the  commis- 
sion were  discussetl  therefor,  in  nowise  prejudiced  the  claimant's  right 
to  the  executive  redress  which  tho  commission  could  not  give. 

**  Neither  conid  the  queslifm  of  citizenship,  as  interpreted  by  tbe  com- 
mission, allect  the  rights  of  American  citizens  to  executive  release  from 
embargo  for  all  purposes  for  the  release  of  their  property  and  the  ro- 
torn  of  the  proceeds.  The  citizenship  of  the  claimants  was  admitted  in 
the  several  supreme  <lecpees  ordering  restoration,  and  on  such  purely 
executive  gic»nnd  our  right  to  ask  the  execution  of  those  dccreeii  rest«. 
As  the  commission  hud  no  power  to  weaken  them,  and  still  less  set  them 
aside  by  judgments  contrary  thereto,  its  want  of  jurisdiction  as  to  such 
decrees  was  absolute,  all  hough  they  might  be  properly  before  it  as  eri- 
dtnce  in  cases  where  damages  were  claiaied  by  reason  of  their  non-exe> 
cntion. 

'*It  is  not  necessary  for  me  to  remind  you  that  while  this  Government 
ban  for  many  years  urged  diplomatically  the  release  of  the  estates  and 
the  return  of  the  collected  revenues,  it  has  at  the  same  time  demande<l 
awards  before  tbe  commistfion,  as  was  observed  in  Admiral  Polo's  noi 
to  Mr.  Fish  of  May  28. 1872.  Most  of  the  petitions  before  that  body  em 
braced,  besides  the  claim  for  damages,  a  claim  for  the  releaseof  tbe  es- 
tates and  return  of  the  proceeds  collected,  or  suitalde  compensation  in 
lieu  thereof,  but  the  fact  that  such  claim  was  included  in  the  petition  to 
tbe  commissioners  was  not  regarded  by  either  Government  as  a  bar  to 
diplomatic  negotiation.  Tho  understanding  of  the  two  Government* 
on  this  point  is  clearly  shown  by  the  action  of  Spain  in  publishing  tb 
decree  of  1873,  and  the  snbsequeut  orders,  and  in  carrying  out  tbcir 
provisions  in  various  instances.  lu  1871  tho  estates  of  Joaquin  Angar 
ica  were  released,  and  a  large  snm  of  money  was  returned  to  him* 
Mose-s  Taylor  &  Co.  received  their  estates  and  nearly  $UM),00()  of  col- 
lected revenue,  and  the  embargoed  estates  of  de  Rojas  were  restored  in 
1879.  All  of  the  persons  thus  relieved  and  others  whom  it  is  unnece»- 
nary  to  mention  ha<l  claims  before  the  commission.  Of  course,  alter  tbe 
return  of  tho  estates  and  proceeds,  only  that  part  of  the  claims  rdatl 
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to  damages  for  dcteiitiou  remained  before  that  body,  and  An^iarica, 
Domingiiea,  and  Poey  received  an  award  ou  that  item  of  their  claims. 
In  tie  case  of  Delg:ailo  the  estates  were  returned  by  the  Government 
of  Spain,  and  by  an  oversight  an  award  was  also  made  by  the  commis- 
sion in  his  favor.  The  claimant  therefor  was  allowed  to  elect  from  the 
two  remedies  granted. 

*'  A  review  of  the  corre.spoiidence,  therefore,  shows  that  this  Govern- 
ment has  maintained,  and  Spain  has  admitted,  that  the  cliums  for  the 
release  of  the  embargoed  property  and  proceeds  were  subjects  for  dip- 
lomatic discussion,  and  not  properly  within  the  jurisdiction  of  the  com- 
mission; that  the  decree  of  July  12,  1873,  and  the  orders  subsequent 
thereto,  provided  for  the  nucouditional  release  of  the  property  seized; 
that  the  restitution  of  the  property  involves  the  restitution  of  the  pro- 
ceeds collected  by  Spain ;  that  the  commission  was  established  to 
assess  damages,  and  not  to  enforce  restitution  of  the  estates  and  pro- 
ceeds. 

*•*  This  brief  allusion  to  the  long-continued  correspondence  between 
the  two  Governments  on  this  qnestion  is  not  made  as  a  'statement  of 
any  new  principle,  but  to  show  that  the  course  of  this  Government  and 
Spain,  in  relation  to  this  class  of  claims,  has  been  harmonious  and  con- 
sistent. 

"  Reference  has  been  made  to  the  decisions  of  the  commission  to  the 
eflVet  that  it  had  no  jurisdiction  as  to  the  restoration  of  the  property 
or  proeeeds  thereof  seized  V»y  the  Cuban  authorities,  and  also  to  the 
fact  that  while  a  number  of  the  persons  whose  names  were  embraced 
in  the  several  decrees  of  restoration  were  claimants  before  the  commis- 
sion, their  appearance  before  that  tribunal  has  in  nowise  affected  their 
right  to  the  restitution  of  their  property  and  its  proceeds.  "Now  that 
the  commission  has  compk-led  its  labors  and  its  results  are  fully  known, 
there  would  seem  to  be  no  further  occasion  for  delay  on  the  part  of  Ilia 
Majesty's  Government  in  complying  with  the  repeated  and  urgent  re- 
quest of  the  Government  of  the  United  States  for  the  complete  resto- 
ration of  the  estates  of  its  citizens,  in  atxiordance  with  the  various  de- 
crees of  the  Spanish  Government. 

"  While  this  Government  is  not  disi>osed  to  press  claims  for  the  vain© 
of  slaves  seized  by  the  Cuban  authorities,  it  recognizes  the  injustice  of 
permitting  those  authorities  to  enjoy  the  fruits  of  the  seizure  from  the 
claimants,  and  the  propriety  of  a  voluntary  compensation  being  made 
therefor.  The  qnestion  is  one  to  be  considered  in  the  cases  as  they 
arise,  and  as  to  which  further  instructions  will  bo  sent  you  should  there 
be  occasion.  One  of  the  claimants  has  offered  to  surrender  his  claim 
tor  slaves  provided  the  authorities  stipulate  to  emancipate  them,  an 
otTer  which  seems  to  be  just  and  worthy  of  careful  consideration. 

"1  have,  therefore,  to  instruct  you  to  bring  the  subject,  with  as  little 
delay  as  possible,  to  the  attention  of  the  supreme  Government  at  Mad- 
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rid,  autl  to  jjreseiit  au  urgent  request  for  the  euforcemexit  of  the  decrees 
of  release  in  all  ciiscs  where  the  estates  or  their  proceeds  are  still  with- 
held by  the  officials  in  Cuba,  notwithstanding  the  express  and  reiter- 
ated directions  of  the  home  Government  to  return  the  property  to  its 
rightTul  owners.  After  so  ruany  years  ofdiplomatic  cori-espondence  and 
repeatcii  postponement  in  a  matter  wherein  the  rights  of  Atnorican 
chiimaut.s  have  been  so  completely  recog^nized  by  the  solemn  decrees  of 
the  Spanisli  Government,  the  Pre8i<lent  feels  that  he  will  not  be  dis- 
appointed in  the  expectation  which  he  entertained  that  His  Majesty's 
Government  will  give  th«"  subject  its  earnest  and  prompt  attention,  with 
a  view  to  an  early  and  complete  compliance  with  the  long  unexecuted 
decrees. 

"The  records  of  r he  legation  contain  detailed  information  as  to  tbo 
claimants  still  eutitlml  to  the  beuetitA  of  the  decrees  alluded  to.  and  you 
will  be  furnished  with  sncb  additional  information  in  the  possession  of 
this  Department  as  will  enable  you  to  submit  to  the  minister  of  foreign 
af3air>i  an  accurate  statement  of  Ibe  property  still  claimed  to  be  wilU.j 
held  by  the  Cuban  authorities. 

Mr.  FreUii^'Lu}'8en,  Sec.  of  Stuto,  to  Mr.  Foster,  May  3,  1883.     M8S.  Iiut., 
8|»aiu;  Fur.  Ri-l.,  18i?(  I.     Se«  infra,  ^  U44. 

"Your  dispatch  No.  235,  of  the  19th  ultimo,  in  relation  to  the  arrest  I 

and  imprisonment  of  Dr.  Maurice  Pflaumy  a  citizen  of  the  United  States, 
at  Axar,  in  Syria,  has  been  received,  and  the  subject,  in  connection 
with  the  inclosures  giving  full  details  of  the  occurrence,  carefully  ex- 
amined. The  affair,  of  which  Dr.  Pflaura  so  justly  complains,  appears 
to  be  frankly  and  impartially  stated  by  tliat  gentleman  in  his  aftidavit 
of  the  2Cth  of  May,  sworn  to  before  W.  E.  Stevens,  esq.,  the  tTuited 
States  consul  at  Smyrna,  a  eoi^y  of  which  accompanies  Mr.  Stevenrf^ 
dispatch  to  Consnl-General  Heap,  of  the  11th  of  June,  and,  resting  on 
this  statement  aloue,  the  fact^s  present  a  case  of  great  liardship  and  «»f 
unusual  and  unwarranted  severity  on  the  part  of  the  Turkish  authori- 
ties. But  the  matter  does  not  rest  alone  on  this  unsupporteil  statement 
There  is  no  att«mpt  at  denial  of  the  material  fticts  on  the  part  of  the 
loiial  authorities  at  Axar,  and  the  effort  made  by  the  local  governor  to 
jusliCy  these  acts  of  annoyance  and  cruelty,  as  unnecessary  as  they 
were  unwarranted,  is  but  an  aggravation  of  the  outrage. 

''  Your  promptness  in  instituting  an  inquiry  in  regard  to  the  matter 
18  most  coinmi'ndalde,  and  your  earnest  and  energetic  <lemand  for  the 
dismissal  of  the  governor  of  Axar  and  the  payment  to  you  of  JE2,000, 
Turkish  money,  for  the  use  of  Dr.  Pthium  and  as  indemnity  for  hi^j 
injuries,  meets  with  the  approval  <tf  Ihe  Department, 

**  You  will,  thcrefoiv,  press  that  demand  in  the  name  of  this  Oovcni- 

meut,  and  nrge  its  early  and  ecjuitable  a<ljustment.'' 

Mr.  Fn-IinghtiyBwu,  8pc.  of  Slalv,  to  Mr.  Wulluce,  July  /7,  1883.    MSS.  Iiurt^ 
Turkey  ;  For.  Ret,  \W.\. 
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Undue  and  needless  delay  in  the  trial  of  a  citizen  abroad  is  a  grouud 
for  interaatioual  intervention. 

Mr.  Frelioghoysen,  Soo.  of  State,  to  Mr.  Morgan,  Mar.  5,  1864.    MSS.  Iiiat., 
Mex. 

"It  is  clear  that  if  Mr.  Van  Bokkeleu  were  a  Haytian  citizen,  a  sim- 
ple assijjnment  and  proceed injijB  in  baiikrtiptcy  would  8uflk:e  to  release 
him  ;  lie  being  an  alien,  however,  and  so  proliiljited  from  bokling  real 
estate,  Mi*;  Van  Bokkelen  cannot  make  the  required  assignment. 

••  Now,  the  Daytiati  law  applicable  to  this  case  cannot  require  a  man 
t,o  do  a  specific  thing  and  prohibit  Lim  the  means  of  do'mg  so.  Hence, 
as  Mr.  Van  Bokkelen  suffers  because  be  is  an  alien,  the  treaty  between 
the  United  States  and  Hayti  is  clearly  violated  in  his  person." 

Mr.  Frelinghuyspu,  Sco.  of  State,  to  Mr.  Lanj^tou,  l-'vh.  2,  1865.    MSS.  last., 
Hayti. 

"I  have  to  acknowledge  the  receipt  of  Mr.  Heap's  No.  431,  of  Novem- 
ber 1,  1884.  It  relates  to  the  claim  of  Scrkis  Kurkdjian,  an  Ottoman 
subject,  against  the  Rev.  George  C.  Kuapp,  an  American  citizen,  for 
the  recovery  of  a  dwelling-honse  in  Bitlia,  Armenia,  which  tlie  latter 
purchased  at  a  Govern aient  sale  Irora  an  insolvent  debtor's  estate.  Mr. 
Heap's  dispatch  presents  the  case  fully,  showing  the  measures  taken  by 
Mr.  Knapp  to  retain  possession  of  his  property,  the  efforts  of  the  l>tto- 
man  subject  to  despoil  him  of  his  rights,  and  the  assistance  rendered  by 
your  legation  in  behalf  of  the  juirchaser.  For  convenience  I  shall  briefly 
recapitulate  the  main  features  of  the  complaint  before  proceeding  to 
give  the  Department's  conclusions  respecting  it. 

•'In  1859  Mr.  Knapp  bought  the  propertj^  which  was  offered  for  sale 
by  the  GovGrnment  authorities  at  Bitlis.  As  at  that  time  foreigners 
were  forbidden  to  hold  real  estate  in  Turkey,  he  complied  with  all  the 
requirements  of  the  law  and  obtained  a  full  and  complete  title  in  the 
name  of  an  Ottoman  subject,  father  of  the  present  complainant  and 
former  owner  of  the  premises.  In  1877  a  law  was  enacted  allowing 
foreigners  to  possess  real  estate.  Thereupon  Mr.  Knapp  had  the  title- 
deeds  made  out  in  his  own  name  and  delivered  to  him.  In  I8G6,  how- 
ever, Serkis  Kurkdjian  sought  to  divest  Mr.  Knapp  of  his  rights,  and 
instituted  proceediugs  to  recover  possession  of  the  property.  The  case 
was  successively  called  up  in  three  different  courts.  In  each  the  decis- 
ion was  adverse  to  the  Ottoman  subject  and  confirmed  Mr.  Kuapp's  title. 
The  last  contest  was  in  the  ecclesiastical  eourt,  the  highest  tribunal  in 
matters  of  real  estate  in  Turkey,  and  from  whose  decision  there  is  no 
appeal.  Notwithstanding  all  this,  the  complainant,  about  two  years 
ago,  succeeded  in  obtaining  from  the  president  of  the  court  of  first  in- 
stanee  at  Billis  a  decision  declaring  the  sale  illegal,  and  sentencing  Mr. 

I      Knapp  to  restore  the  property  and  pay  to  Serkis  Kurkjdian  a  consitler 

I      able  sum  for  rent,  damages,  and  interest. 
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**  It  appears  that  Mr.  Ileap's  efforts  with  tbe  Sublime  Port©  in  behiUf  oi 
Mr.  Iviiapp  were  without  avail,  for  in  a  iioto  to  your  legatiou  of  Novem- 
ber 18,  18S4,  the  minister  for  foreign  afiairs  confirms  the  order  of  the 
president  of  the  court  at  Bitli?;  and  requests  Mr.  Heap  to  have  its  order 
obeyed.  Mr.  Heap  in  his  note  to  that  ministry,  in  reply  of  November 
liO,  1884,  protests  against  this  action  and  Bobmits  the  matter  for  tbe  l>e- 
partment's  consideration.  I  have  accordingly  given  Mr.  Heap's  dispatch 
careful  attention.  Mr.  Knapp  should  continue  the  contest  in  the  Turk- 
ish courts  to  maintain  his  right  to  the  property ;  otherwise  be  will  be 
compelled,  under  the  decision  of  the  court  at  Bitlis  and  the  order  of  tbe 
minister  of  foreign  afiairs,  to  evacuate  the  premises  and  deliver  them 
np.  Still,  if  he  thinks  best  to  do  this,  Mr.  Knapp  has  his  remedy  against 
the  Government  of  Turkey  for  the  amount  of  the  purchase-money  and 
for  any  expenses  lie  may  have  necessarily  incurred  in  defending  his 
rights. 

**The  court  holds  that  the  sale,  in  1859,  to  Mr.  Knapp  by  the  authori- 
ties of  Bitlis  wa.s  illegal,  and  the  minister  for  foreign  ailairs  confirms  this 
yiew  by  his  note  of  November  IS,  above  mentioned.  If  the  Ottoman 
Government  is  willing  to  abide  by  such  a  decision  it  is  not  seen  why  Mr. 
Knapp  should  complain,  iusomueh  as  that  Government  is  thereby  com- 
pelled of  necessity  to  make  his  advances  and  necessary  expenses  under 
the  sale,  gooil.  That  Government,  too,  in  supporting  the  decision  of  the 
court  at  Bitlis  virtually  admits  its  liability  to  Mr.  Knapp,  and  is  conse- 
queutly  estoppL'd  fiotji  setting  any  defense  as  against  his  just  demands 
unless  there  shall  bo  found  some  condition  in  the  sale  of  the  property 
wbich  shall  relieve  it  of  such  responsibility.  Under  these  circumstances 
Mr.  Knni)p  should  vacate  the  premises  as  desired  by  the  minister  for 
foreign  aftairs  and  immodiat^'ly  preseut  his  claim  to  the  Government  of 
Turkey  for  the  purchase-money  delivered  to  that  Government,  and  also 
for  any  sums  necessarily  expended  in  the  prosecution  of  his  rights.  If 
the  property  shall  have  advanced  in  value  ho  is  clearly  entitled  to  the 
diflercnce,  whatever  it  may  be.  As  he  has  had  the  use  of  the  proixjity 
he  has  no  just  claim  on  account  of  the  ordinary  repairs  placed  upon  it; 
neither  ha-s  he  a  claim  for  interest  on  the  investment.  But  ho  is  unques- 
tionably entitled  to  reimbursement  by  the  Government  of  Turkey  for  all 
amounts  he  may  have  expended  in  the  defense  of  his  acquired  title,  in 
addition  to  his  purchase-money.  You  will  accordingly  be  governed  !>y 
this  instruction  in  further  treating  tbe  matter." 

Mr.  Bayara,  8oc.  of  St»l<»,  lo  Mr,  WnUftce,  Mar.  13,  IdiXt,    MSS,  Ian.  4  w 

For.  Eel.,  16H.=j. 
As  to  unequal  taxntioQ,  sen  nupra,  ^  204. 

"I  have  to  acknowledge  the  t'  fyour  K-    ~         '  *     ' 

iu  which  you  inclose  a  copy  of  (  <  e  of  the  : 

affirming  the  decision  of  the*  civil  tribunal  Mo  the  u 
plication  of  Mr.  0.  A.  Van  Bokkeleo  to  torroiDAte  hi 
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a  fair  and  full  assiguraent  of  all  his  property  for  tbe  benefit  of  bis  cred- 
itors. 

"It  apijears  that  on  a  judgment  being  entered  in  tlie  courts  of  Ilayti 
against  a  party  wbo  is  insolvent  he  is  ordered  by  the  court  to  imprison- 
ment for  a  period  fixed  at  tbe  court's  discretion. 

**Tbe  severity  of  this  process,  however,  is  mitigated  by  tbe  provision 
that  by  an  assignment  the  insolvent,  if  there  be  no  proof  of  fraud,  is 
entitled  to  release. 

**Iu  other  words,  what  exists  in  Hayti  is  imprisonment  for  debt,  sucb 
imprisonment  to  terminate  on  a  fair  and  full  assignment  of  all  tbe  in- 
solvent's property  for  the  benefit  of  creditors.  Hence,  tbe  right  to  en- 
force a  debt  by  such  impiisonment,  and  the  right  to  have  tbe  imprison- 
ment terminate  by  making  a  fair  and  full  {issignnient,  are  rights  re- 
served by  law,  tbe  first  to  every  creditor,  the  second  to  every  debtor. 

"The  right  to  ward  ofl"  impiisonment  in  this  way  ia  as  much  an  every- 
day right  of  residents  of  Hayti  as  is  the  right  to  sue  and  enforce  tbe 
suit  by  imprisonment.  The  right  to  terminate  such  an  imprisonment 
by  assignment  is  as  much  a  part  of  the  decree  of  imprisonment  as  is  tbe 
imprisonment  itself. 

*'  In  order  to  avail  himself  of  this  right,  Mr.  Van  Bokkclen  applied  for 
leave  to  make  the  *  cession  ile  biens,'  presenting  what  may  be  called  in 
our  law  a  petition  in  bankruptcy. 

"This  appeal  was  made  by  him  to  tbe  '  civil  tribunal,'  by  whom  it  was 
rejected,  not  oulbe  plea  of  fraud,  which  could  lie  readily  nnderstood  by 
this  Government,  and  which  eouhl  be  sustained  on  the  principles  of  in- 
ternational law,  but  on  a  plea  not  sustainable  in  international  law;  tliat 
while  liability  to  imprisonmenl:  fur  debt  attaches  to  foreigners  as  welt 
as  to  llaytians,  to  Ilaytians  alone  and  not  to  foreigners,  belongs  that 
privilege  of  release  on  assignment  of  assets,  which  the  Haytian  code 
makes  an  incident  of  the  imprisonment, 

"This  decision  was  made  on  May  27,  1884,  and  from  it  Mr.  Van  Bok- 
kelen  entered  an  appeal  to  the  court  of  cassation,  the  snpreme  court  of 
Hayti. 

**  By  this  court  a  decree  of  afBrmation  was  entered  on  tbe  26th  ultimo. 
It  is  with  no  disrespect  to  the  eminent  jatlgps  by  whom  this  opinion  was 
given  that  I  proceed  to  observe  that  not  only  is  it  irreconcilable  with 
accepted  principles  of  international  law,  but  that  it  eannot  be  reganled 
as  in  any  way  defining  the  duties  of  Hayti  as  a  sovereign  state. 

"The  duties  of  the  Haytian  Government  to  tbe  United  States  are  not 
determined  by  Haytian  legislation  nor  by  Haytian  judicial  decisions, 
but  by  the  law  of  nations.  Tbe  opinion  of  the  court  of  appeals  of  Hayti 
in  no  respect  settles  the  international  liabilities  of  Hayti. 

"  These  liabilities,  so  far  as  concerns  the  United  States,  are  determined 
by  the  principles  of  international  law,  as  liuiited  by  the  treaty  etipu- 
lutiuns,  which  form  the  supreme  law  of  tbe  land,  both  in  Hayti  and  in 
the  United  States. 
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"  The  treaty  of  1865,  appealed  to  by  the  court,  is  first  to  be  considered. 
The  pertinent  articles  of  that  treaty  are  as  follows: 

•'ART.  VI.  TLo  citizens  of  each  of  the  contracting  parties  sUall  be  permitted  to 
enter,  »ojoiirD,  settle,  and  reside  in  all  parts  of  tb«  territories  of  the  other,  engage  in 
bnsiuesa,  hire  and  occnpy  warehonses,  provided  they  sobinit  to  the  Iaik's,  as  well  gen- 
eral as  special,  relative  to  the  rights  of  traveling,  residing,  or  trading.  Wbilotbcy 
conform  to  tholawH  and  rpgiilations  in  force,  tbcy  shall  be  at  liberty  to  manage  thnn-'i 
•elves  their  own  business,  subject  to  the  jnriwliciion  of  either  party  respectively,  acj 
well  in  respect  to  the  cuuatguinuufc  and  sale  of  their  goods  as  with  respect  to  the 
loading,  unloading,  and  sending  off  their  vessels.  They  may  alwj  employ  snch  agenta 
or  brokeTH  as  they  may  deem  proper,  it  being  distinctly  nndorstood  that  they  are  sub- 
ject alHO  to  the  same  laws. 

"The  citizens  of  the  oontr.vitiug  parties  ghali  have  free  accesM  to  the  tribooala  of 
Jnstice,  in  all  cusesto  which  they  maybe  aparty,  on  the  same  terms  which  aro  granted 
by  the  laws  and  usage  of  the  conntry  to  native  citizens,  furnishing  security  in  the 
oasea  required,  for  which  purpose  they  may  employ  in  the  defenae  of  their  int^oreata 
and  rights  snch  advocates,  solictton?,  attorneys,  and  other  agents  as  they  may  think 
proper,  agreeably  to  tho  laws  and  nsagesof  the  countrj'. 

"Akt.  IX.  The  citizens  of  each  of  the  high  contracting  parties,  within  the  juris 
diction  of  the  other,  shall  have  power  to  dispose  of  their  personal  property  by  sale, 
donation,  testament,  or  othorwiae,  and  their  personal  representatives,  being  citizen* 
of  the  other  contracting  party.  t-lmU  succeed  to  their  personal  property,  \»hetlier  by 
testament  or  ab  inletitato. 

"They  may  take  possi'ssion  thereof,  either  by  thcmsulves  or  by  others  acting  for 
them,  at  their  pleasure,  and  dispone  of  tho  same,  paying  snch  duty  only  as  the  citizens 
of  the  conntry  wherein  the  said  personal  proj>erty  is  situated  shall  l>e  snbjcct  to  pay 
in  like  eases.  In  the  abisenco  of  a  personal  represeututtve,  the  sumo  care  shall  be 
taken  of  tho  property  aa  by  law  wonld  bo  taken  of  the  property  of  a  native  Sn  aaimilAT 
case,  while  the  lawful  owner  may  take  meaBnrcs  for  secnring  it. 

"If  a  question  as  to  the  rightful  ownership  of  tho  property  shoald  arise  among  claim- 
ants, the  same  shall  bo  determined  by  tho  judicial  tribnnals  of  the  conntry  in  whici 
it  is  situated. 

*'TbiR  Gnvernmeiit  coDtcn<ls  that,  for  the  reasons  already  f?iven,  Mr. 
Van  Bokkeleii  is  entitled  not  merely  to  have  tho  same  rights  before  tho 
Haytian  tribunals  of  justice  and  in  Haytian  process  which  he  would 
have  if  he  were  a  Haytian  citizen,  but  that  the  term  *  otherwise'  in  thftj 
ninth  article  enables  him  to  dispose  of  his  goods  by  means  of  a  gene 
assignment  lor  the  benefit  of  his  creditors  as  freely  as  he  could  by  *ba 
donation,'  or  *  testament.' 

**  It  is  further  contended  that  as,  by  the  law  of  Hayti,  the  right  to  rti< 
release  of  an  imprisoned  debtor  after  an  assignment  for  the  benefit 
creditors  is  incident  to  imprisonment  for  debt  when  a  Haytian  is  lb 
defendant;  so,  under  the  treaty,  it  is  an  incident  of  imprisoumciil.  foi 
debt  when  a  citizen  of  the  United  States  is  the  defendant. 

**  It  is  tme  that  the  treaty,  in  respect  to  citizens  of  the  United  !^»?»t'»^ 
appealing  to  Haytian  courts,  contains  the  clause  "  famishing 
in  the  cases  required.'    This  provision  is  familiar  not  oul; 
tioaal  but  in  municipal  law,  and  as  to  it  T  hi  v.'  fo  swv  {V 
both  systems,  nudorst^KHl  to  mean  socurir 
Mr.  Van  Bokkelen's  case  tluu'O  is  no  pretcn.^  u 
640 


I 


CHAP.  IX.]  UNDUE   DISCRIMINATION   OK  JUSTICE. 


t§  230. 


I 


^fonjisU  sct'iinty*  in  any  case  in  wbieh   the  term  can  be  properly 

llBCtl. 

"If,  however,  the  opinion  of  the  court  of  cassation  may  be  luitleratoojl 
to  exhibit  the  position  of  the  Haytian  Goverumeut,  it  may  be  that  the 
actloD  of  that  GoveraoR-nt  in  ^tistaininfc  Mr.  Van  Bokkelen's  detention 
is  founded  on  a  miHapprehension  which  can  be  rt'adily  removed.  The 
opinion  says  that '  there  can  be  oancludfd  from  the  terms  of  articles  (J 
and  9  of  the  treaty  nothing  which  wouhl  authorize  the  opinion  tbiit  thi» 
right  could  be  involved  in  the  United  States  by  a  Haytian,' 

"There  is  no  jurisdiction  in  the  United  States  in  which  the  right  of 
a  Haytian  to  makf  an  assignment  of  his  entire  estate  for  the  benefit  of 
his  creditors  does  not  rest  on  the  same  basis  as  that  of  a  citizen  of  the 
United  States ;  and  there  is  no  jnrlgdiction  in  the  United  States  in 
which  the  right  to  discharge  consequent  upon  such  a.ssignn)ent  would 
not  belong  to  the  TTaytian  on  tlie  saino  footing  as  to  the  citizens  of  the 
Unitt>d  States. 

"  If  comity  i«  the  ground  on  which  the  Ilaytian  Government  rests, 
then,  oti  the  ground  of  comity,  Mr.  Van  Bokkelen  should  be  at  once  re- 
leased, with  such  indemnity  as  is  dne  to  him  from  his  imprisonment 
under  this  mistake  of  fact. 

"The  grievance  to  Mr.  Van  Bokkelen  is  serious.  lie  has  been  con- 
fined, though  in  failing  health,  for  quite  a  year,  in  a  prison,  and  by  this 
proceeding  not  only  are  his  means  of  supporting  himself  and  paying  his 
creditors  for  the  time  destroyed,  but  his  business,  should  he  survive, 
hns  received  a  serions  if  not  a  fatal  shock.  But  the  injury  to  the  com- 
mercial interests  both  of  Uayti  and  of  the  United  States  is  vastly  more 
far  reaching.  No  citizen  of  the  United  States  will  be  liereafter  willing 
to  ilo  business  in  Hayti,  if,  for  indebtedness  to  which  no  taint  of  crimi- 
nality is  imputed,  he  is  to  be  subjected  to  imprisonment  so  long  and  so 
oppressive  as  to  involve  the  destruction  of  his  means  of  livelihood  as 
well  as  injury  to  his  health  and  misery  to  his  family.  It  is  not  to  the 
interest  of  either  Hayti  or  the  United  States  that  such  a  condition  of 
things  should  exist. 

"I  forbear  in  this  place  to  show  in  detail  that  by  all  civilized  nations 
imprisonment  for  debt  is  now  abolished.  I  forbear,  also,  to  show  what 
could  be  readily  shown,  that  the  cesttio  bonorum^  with  its  incident  of 
release  from  imprisonment,  is  now,  by  a  principle  accepted  in  modern 
international  law,  incident,  as  a  matter  of  course,  to  all  processes  iu  which 
any  insolvent  debtor  is  under  arrest  in  a  case  not  involving  a  criminal 
offense.  I  forbear,  also,  to  press  the  fact  already  noticed,  that  on  piiu- 
ciples  of  comity,  as  appealed  to  l»y  the  Haytian  Government  in  this  very 
ease,  there  is  no  ground  for  Mr.  Van  Bokkeleu's  further  detention,  since 
in  every  jurisdiction  in  the  United  States  the  right  to  make  an  assign- 
ment for  creditors,  and  the  privilege  of  obtaining  relief  accrniug  thereby, 
J>elong  to  the  foreigner  as  well  as  to  the  citizen, 
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"  The  release  of  Mr.  Van  Bokkcleu  is  now  aBked  on  independent 
groandg.  It  is  maintained,  first,  tliat  continuons  imprisonment  for  debt 
when  there  is  no  eriminal  offense  imputed,  is  contrary  to  what  are  uo^ 
generally  recognized  principles  of  internrrtional  law.  It  is  maintainc 
secondly,  that  the  imprisonment  of  Mr.  Van  Boklielen  is  a  contravention 
of  articles  0  and  9  of  the  treaty  of  1.S05  between  the  United  States  and 
the  Repnblic  of  Bayti. 

'•The  Haytiau  GovcrnuRrnt  huvc  a  clear  ami  au)ple  oppurtuuity  to^ 
lievethis  case  from  all  difficulty  by  recognizing  the  error  of  their  coort 
in  supposing  that  the  privilege  of  release  of  an  imprisoned  debtor  wouI(l| 
be  dented  to  a  Uaytian  citizen  by  the  United  States  courts,  upon  makin^j 
assignment  of  his  property  for  the  benefit  of  his  creditors. 

"  You  are  now  instructed  to  earnestly  press  the  views  of  this  Govern- 
ment,  as  outlined  in  this  instruction,  on  the  early  attention  of  the  Gov-^ 
erumeut  of  llayti,  by  leaving  a  copy  thereof  with  the  minister  of  foreign] 
affairs." 

Mr.  Bsiyard,  Sec.  of  State,  to  Mr.  Lnngston.Mar.  28, 1885.    M8S.  In8t.,H&yii;| 
For.  RoL,  1885. 

"In  the  examination  of  the  correspondence  on  file  in  this  Department 
in  relation  to  the  n.-iytian  mission  which  you  have  made  prior  to  setting] 
out  for  your  post,  you  have  had  an  opportunity  to  acquaint  yourself 
with  the  facts  in  the  case  of  Mr.  C.  A.  Van  Bokkelen,  a  citizen  of  thai 
United  Stales  now  in  prison  for  debt  in  Hnyti  under  certain  civil  judg-j 
inents  reu<lercd  by  the  courts  of  that  eountry.  All  the  papers  in  th«*J 
case  will  also  be  found  of  record  in  the  legation  at  Port  an  Prince, 

"  It  is  unnecessary,  therefore,  to  recite  the  facts  of  Mr.  Van  Bokkeleu*^] 
case,  or  to  refer  to  its  merits,  further  thnn  to  say  that,  in  the  opinion  of 
this  Government,  It  presents  a  clear  infraction  of  the  rights  of  an] 
American  citizen  under  existing  treaties  between  the  two  countries,  byj 
depriving  him  of  his  liberty  and  forbidding  him  certain  legal  n>8orta] 
which  a  Uaytian  can  employ  in  Hayti,  and  of  whieh  a  Daytian^  if  tb€ 
case  were  reversed,  could  not  be  deprived  in  the  United  States. 

"The question  being  of  Mr.  Van  Bokkelen's  competency  to  make  anaa- 
signmeut  for  the  benefit  of  his  creditors  in  order  to  take  legal  proceedings^ 
in  bankruptcy,  it  is  found  that  by  one  law  of  llayti  the  security  ofl'orec 
must  bo  in  real  estate,  and  that  by  another  law  he,  Iteing  an  alien,  enn-j 
not  hold  real  estate.  Hence  he  is  compelled  t<»  jK>s«e!<s  what  he  canno6 
l>e  permitted  to  possess,  and  in  this  dead  lock  of  eouflicting  laws  he 
subjected  to  treatment  to  which  no  Haytian  could  be  subjected,  and,  k 
fine,  a  discrimination  is  enforced  against  him  solely  because  h^  is 
citizen  of  the  United  States. 

"  It  is  no  defense  to  this  statement  to  say  that,  under  the  law*  of  liar* 
he  cannot  be  otherwise  treated.    That  such  a  confli'  t  '    r  -  - 

laws  can  and  does  exist,  is  of  itself  a  violation  of  i 
existing  treaties  which  guarantee  to  an  American  cilixen  In 
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tx>  a  Haytiau  in  the  United  States)  the  Bame  rights  and  resorts  in  pro- 
ceedings at  hiw  as  to  native  citizens  of  the  respective  countries.  To 
close  to  an  alien  litigant  some  given  ehatiuel  af  recourse  open  to  a  na- 
tive without  leaving  open  some  equivalent  recourse,  is  a  denial  of  justice, 
aud  to  base  a  pmsiistent  refusal  to  afford  a  remedy  upon  the  letter  of 
defective  or  conflicting  hnve  is  at  once  an  admission  of  failure  of  justice, 
to  the  injury  of  the  alien,  and  an  attempt  to  justify  by  the  mere  fact  of 
.such  evident  failure  a  diseriinijtatory  course  toward  nn  alien  prohibited 
by  ireaty  and  repugnatit  to  public  hnv. 

*'This  Government  is,  from  every  point  of  view,  in  a  position  to  insist 
on  the  substantial,  if  not  identical,  equivalence  of  treatment  of  Ameri- 
cans and  IJaytiinis  belbre  the  Haylian  courts. 

**This  case  will  demand  yoarrareful  attention  and  action  from  the  mo- 
ment of  yonr  arrival  at  your  ]>ost,  and  you  will  lose  no  opportunity  to 
endeavor  to  impress  the  Ilaytiau  admiuistratiou  wMth  the  necessity  of 
petting  this  matter  out  of  the  way  of  the  desirable  good  relations  of  the 
two  countries. 

'*You  will  not,  without  further  instructions,  present  the  matter  in 
writing  by  way  of  remonstrance  or  appeal. 

"This  Government  has  twice  of  late  made  solemn  and,  as  it  believes, 
just  re]>reseuta lions  invoking  the  sense  of  justice,  of  equity,  and  of 
treaty  failh  of  the  Ilaytiati  Govcrument,  and  has  been  met  by  positive 
denial,    la  that  direction  it  is  not  easy  to  see  what  more  can  be  said, 

'*  You  will,  however,  in  conversation  with  the  minister  for  foreign  af- 
fairs, take  the  ground  tlmt  the  Oovernnient  of  the  United  States  re- 
gard.** the  refusal  to  .Mr.  Van  LSoklielen  by  the  Ilaytiau  authorities  of 
the  right  to  malce  an  assignment  as  adiscriniiualiou  against  citizens  of 
the  United  States,,  which  i.s  in  coutiict  with  treaty,  aud  that  it  will 
greatly  conduce  to  ihe  maiuteuance  of  friendly  relations  with  the  United 
States  for  the  Oaytiao  Government  to  see  that  Mr.  Van  BokkehMi  is 
granted  in  substance  all  the  privileges  that  would  be  granted  to  citizens 
ofHayti. 

*'You  will  say  that  it  may  become  the  duty  of  the  President  to  lay 
before  Congress  any  continued  discrimination  of  this  kind  in  defiance  or 
repudiation  of  treaty  duty. 

**Yon  will,  however,  fftrbear  from  making  the  release  of  iMr.  Van 
Bokkelen  a  condition  of  diplomatic  iutercourse,  or  from  declaring  that 
a  refusal  to  release  will  be  followed  by  any  other  action  by  the  Govern- 
ment of  the  United  States  than  as  above  specified, 

^'  You  will,  of  course,  bear  in  min*!  that  this  Government  has  no  desire 
and  can  have  no  purpose  to  obtain  for  Mr.  Van  Bokkelen  immunity 
from  any  just  resjtonsibility  which  may  attach  to  him  and  which  would, 
under  like  circumstances,  attach  to  a  Uaytian  citizen." 

.Mr.  Bayard,  Sec.  of  Stat«,  to  Mr.  Thompson,  May  21,  1865.    MSS.  lust.,  Ilayti ; 
For.  Rel.,  1885. 
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"I  bave  to  ackyowlcdgti  with  'much  satistactton  tlie  receipt  of  Mr. 
Lanf^stou's  No.  7-11,  nmmimciiig  that  on  the  27th  ultimo  Mr.  C.  A.  Van 
Bokkeleu,  coufiueil  for  fifteen  niantlia  as  a  tlebior  in  the  jail  at  Port  an 
Prince,  was  rcleagetl. 

"  Mr.  Langstoii  observcH  tliiit  he  has  not  formally  presented  the  mat- 
ter of  indemnity  to  Air.  Van  Bokkelen,  hut  Avill  give  it  prompt  atteution. 
It  is  trusted  that  no  step  of  tbis  cbaraeter  h:is  been  taken  without  in- 
strnctiou  from  this  Department. 

**If  any  chiim  for  indemnity  be  made  here,  it  will  receive  due  exam- 
ination on  its  merits.  It  is  to  be  remembered  that  up  to  a  certain  point 
the  proceedings  against  Van  Bokketen,  at  the  suit  of  Toplitz  &  Co., 
and  other  citizens  of  the  United  States,  whose  debtor  ha  was  alleged  to 
be,  were  perfectly  regular  under  Ilaytian  and  gcTieral  bankruptcy  law. 
The  debt  was  established  and  tbe  insolvency  of  the  debtor  admitted. 
It  was  only  when  Van  Bokkelen  was  denied  certain  rights  which  a 
Haytian  debtor  wotdd  bave  under  the  insolvency  act,  that  this  Clovero- 
ment  claimed  bis  treaty  rights,  as  an  American  citizen,  to  be  treated  in 
like  manner  as  a  Ilaytian,  and  be  released  front  imprisonment  for  debt 
on  making  tbe  same  or  an  equivalent  assignment  as  a  IJaytian  debtor 
could  make.  By  releasing  Van  Bokkelen  without  the  formality  of  au 
assigumeot,  and  as  would  appear  unconditionally,  it  may  be  found  that 
Oayti  ha8  annulled  the  only  security  which  Ilaytian  law  aflbnled  for 
the  debt,  and  may  so  have  inflicted  injury  on  those  citizens  of  tin-  T'nir^'*! 
States  at  whose  suit  the  judgment  was  obtained. 

"These  considerations  make  it  needful  tliat  any  claim  for  in<icnmily, 
from  whatever  source,  should  have  the  most  carelul  scrutiny  brforo  re- 
ceiving the  sanction  of  this  Government." 

Mr.  Bayard,  S<.'c.  of  State,  to  Mr.  ThompHou,  June  25,  18frG.     M8S.  hjst.,  H»yU; 
For.  Ret.,  1{:85. 

**I  inclose,  with  a  reference  to  instructions  of  tbe  25tb  and  2Gth  ul- 
timo in  tbe  case,  a  copy  of  a  letter  from  Mr.  C  A.  Van  Bokkelen,  who 
was  Rdeased  on  tbe  L*7th  May  last  (by  what  means  does  not  afipcar) 
from  confiueraent  in  tbe  jad  at  Port  au  Prince,  where  he  had  been  re- 
strained at  the  suit  of  Toplitz  &  Co.  for  debt,  some  fiUeeu  roonthn,  in 
which  letter  ho  iutimates  tliat,  in  view  of  the  apijarcnt  success  of  Top- 
litz &  Co.  iu  securing  their  debt,  which  he  assumes  to  be  a  fact,  other 
parties  will  pursue  a  sinnlar  course.  I  also  inclose  a  copy  of  a  lett<pr 
from  the  father,  Mr.  W.  K.  Van  Bokkelen,  of  New  York. 

"  I  have  informed  both  father  and  son  of  the  date  of  the  general  ii)> 
structions  to  you  of  June  last  on  the  subject. 

"As  you  are  aware,  your  instructions  fully  cover  tbe  question  of  se- 
curing to  Van  Bokkelen  (be  treaty  rights  of  jirocedure  iu  the  coiutti 
whether  as  i)la.intiiror  def«'ndaut,  on  tbe  same  f«K>ting  as  a  citizen  of 
llayti.    If  the  situation  created  by  the  Toplitz  suit  is  to  be  renewed  at 
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the  suit  of  other  creditors,  yoa  will  mse  your  utmost  exeitious  to  bavo 
Mr.  Van  Rokkel^'irs  trva*.v  ng:lits  duly  respected.  But  no  claim  for 
damages  for  iajpiisonmeut  is  to  be  preseuted  by  you  witbout  specific 
instructions  of  the  Department.-' 

Sivtuft  to  same,  July  20,  1885;  ibid, 

*'  If  Mr.  Norwood'8  atatemeut  is  exact  iu  all  piirticulars  (aud  there  is 
no  cause  for  me  to  doubt  the  good  fuith  of  his  unrrative),  his  well-dis- 
posed eiTot'tH  to  adjust  tho  question  iu  ii  emuuer  which  sliall  reconcile 
his  indisputable  civil  and  relijjions  ri|;hts  uuder  the  Mexican  constitu- 
tion, with  ft  considerattj  respect  for  the  sentiments  of  the  community 
in  which  he  dvvi«lli*,  have  beeu  rendered  unavailing;  by  th«  concerted 
opposition  of  the  Mexican  authorities.  This  is  a  ffrave  charge,  aud  if 
those  whose  dufy  it  is  to  administer  the  laws  under  the  Mexican  con- 
stitution and  to  protect  all  law-abiding  persons  iu  tlieir  iudividnal, 
civil,  and  religions  rii^hts,  do  in  reality  render  the  fundamental  guar- 
antees of  no  avail^  the  ntatter  might  well  be  made  Ihe  occ.i.*iion  for 
formal  aud  urgent  reraonstnince.  It  in  alike  the  duty  of  the  Mexican 
Government  to  see  that  its  laws  are  respected  hy  and  towards  all  [ler- 
sons  within  its  jurisdiction,  and  the  obligation  of  this  Government  to 
see  to  it  that  any  American  citizen  whose  rights  are  infringed  without 
due  warrufit  of  law,  shall  be  protected  in  those  rights." 

Mr.  Bayard.  Sec.  of  State,  to  Mr.  Jncksoo,  July  31, 18b5.     MSS.  Iu8t.,  Mex. 

"  I  herewith  inclose  a  copy  of  a  letter  from  Mr.  C.  A.  Van  Bokkelen, 
of  the-  li>th  ultimo,  in  rel'erence  to  his  illegal  imprisonment  at  Port  au 
Prince  and  Ids  claim  for  damages  in  couseqoeuce  thereof. 

"  In  view  of  Mr.  Van  nokkelen's  present  statement  of  facts  and  those 
already  before  your  legal  ion  in  regard  to  bis  case,  I  desire  that  you  will 
call  the  attention  of  Uie  Oovernment  of  Dayti  to  his  claim.  There  can 
be  no  doubt  that  ?klr.' Van  Bokkelen  was  wrongfully  impiisoned  by  the 
Haytian  anthorities  and  that  great  damage  accrued  to  him  thereby. 

**  Under  these  circumstances,  therefore,  you  are  directed  to  ask  and  to 
press  for  the  redress  claimed  by  Mr.  Van  Bokkelen,  or,  if  the  amount  to 
be  paid  cannot  be  immediately  agreed  upon,  for  a  refereuce  of  the  ques- 
tion to  an  arbitrator,  so  that  the  case  may  be  disposed  of  without  un- 
necessary delay." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Tlionipsou,  Oct,  2,  1B8S.    MSS.  Inst.,  Hayti ; 
For.  RoL,  1883. 

Oppression  of  a  citizen  of  the  Uuited  States  by  a  Mexican  customs 
ofhcer  is  a  subject  for  diplomatic  intervention  ;  and  the  party  injured  is 
not  confined  to  aju4licial  remedy. 

■  Mr.  Oayani,  Sec.  of  State,  to  Mr.  Jackson,  July  20, 168.'').    MSS.  lust.,  Mcz. 
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'"  I  herewith  iui:Jo.se  a  copy  of  a  letter  from  tbe  secRiaiy  of  IhoBoardi 
of  (Join 111 isMDiJcijj  (or  roreigrii  Missions  at  Bostou,  Muss.,  of  Ibe  29tlii 
ultimo,  {lud  of  my  reply  thereto  of  the  17th  instant,  in  respect  of  the 
cause  of  x^inerieaii  inissiouaries  iu  the  Ottoman  Empire. 

"  It  ia  not  <k'eme«l  necessary  to  dwyll  upon  any  pai'ticular  cases,  the 
record  of  which  is  in  ♦be  ligation  at  Con.stantiiiople,  for  it  is  assamedl 
that  yoa  will  have  faiinliarized  yourself  iherewitli  as  one  of  the  iuitiatl 
duties  incumbent  upon  yon.     AVhilc  from  the  nature  of  these  caseii  tbe 
c(tuduct  of  tliis  class  of  questions  must  be  larjjely  intrusted  to  yonrl 
discretion, yet  it  is  not  to  be  supposed  that  you  will  be  unj'  less  actival 
than  your  predecessors  in  endeavoring  by  every  means  known  to  thei 
intercourse  of  sovcrcij;in  states  to  secure  all  due  protection  and  redre£a| 
for  your  countrymen  who  take  up  their  abode  iu  Turkey  and  observe 
its  laws. 

'*  You  will  eommuuieate  freely  with  the  Department  on  this  subject  08 ' 
you  may  deem  it  necessary,  and  while  giviug  your  own  views  as  to  the 
result  of  the  practical  knowledge  yoa  may  be  able  to  obtain  on  tbo| 
spot,  you  will  ask  such  special  instructions  as  you  may  think  needful. 
Vou  will  rest  assured  that  it  is  the  purpose  of  this  Goveroment  to  go 
to  all  proper  limits  in  i>roteeting  American  rights  aud  interests  in  Tut 
key,  aud  any  suggestions  that  you  may  offer  us  to  the  j)roper  method  of 
djting  so  will  have  careful  consideration.     At  the  same  time  you  will! 
not  disguise  Irom  the  Porte  our  sense  of  disappointment  at  the  inade*] 
(juacy  of  the  protection  accorded  to  law-abiding  citizens  of  the  United' 
States  in  Turkey,  and  the  bad  impression  which  must  be  create<i  ftrom 
the  continued  f;dliirc  ti>  punish  oflenders  wlnise  identity  has  been  aniptyj 
established.     Tbe  Turkish  Government  is  no  less  concerned  than  our 
selves  in  seeing  to  it  that  no  iniputatiou  on  its  good  faith  shall  bo 
sible,  and  that  no  culprit  shall  be  screened  from  the  consequenecj* 
his  acts.     The  iiovernmenl  of  the  United  Stales  recognizes  in  the  mid 
sionaries  an  honest  aud  worthy  set  of  men  who.  have  achieved  a 
amount  of  good  and  whose  welfare  is  dear  (o  multitudes  in  thiscoiuitryjj 
They  not  only  deserve  all  the  protection  possible,  hut  should  be  sbowi 
every  proper  sympathy*  iu  their  life-work." 

Mr.  Bayarrl,  Sec.  of  Slate,  to  Mr.  Cox,  Aog.  17,  18^0.    51SS.  InntMTarkoy ;  Fo 

K«l.,  1885.    See  App.,  vol,  iii,  $  C58a. 
Ah  to  protectiou  of  niiHoionaries,  seo  nupra,  $  &4. 
A«  to  protection  of  citizeoa  geueralljr,  wee  nupra,  $  189. 
Tliat  ia  cooAtitational  GovertitnentB  tbe  local  Jndiciary  tiiust  tio  priiuariljr  ftp* 

pralrd  to,  ace  infra,  ^  241. 

"I  have  to  acknowledge  the  receipt  of  a  dispatch  from  3Ir.  Wallace^ 
No.  401,  of  April  9, 1885,  rei)orting  the  adverse  decision  of  tbe  Govern* 
ment  of  Turkey  to  the  claims  for  indemnity  preferred  by  the  Unitetl 
States  «»n  account  of  the  usvsaults  coujmitled  upon  the  Kev.  G.  C  Tviiapp 
and  Dr.  G.  0.  Reynolds  and  Maurice  Pflaum,  M.  D. 
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'^  The  mioistor  for  fortig^n  aflairs  iimiiitaius  that  bus  Govertimeut  is 
not  to  bo  lield  iieciiiiiarily  respoiiriiblt!  for  the  acta  complained  of,  aud 
Uvsserts  that  it  is  lawful  for  llie  patties  interested  to  bring  suit  against 
the  'magistrates  for  prejudice  to  ibeir  cases  by  reason  of  irregularities 
in  their  proceedings.' 

"I  am  unable  to  accept  this  reply  as  either  a  final  or  satisfactory 
answer.  The  magnitude  of  these  otteu.ses,  no  less  than  the  cruelty 
which  particularly  characterized  the  treatment  received  by  Messrs. 
Kua[>p  and  Reynolds,  leaves  no  other  course  open  to  this  Govern- 
ment than  to  again  appeal  to  that  sen.se  of  Justice  wliieb  should  alike 
animate  Turkey  and  prompt  ber  to  make  honorable  amends  for  these 
crimes. 

"  I  do  not,  however,  deem  it  necessary  to  review  tlie  entire  correspond- 
ence in  each  of  these  cases,  since  it  is  fully  before  your  legation.  I 
therefore  content  myself  with  a  brief  reference  in  each  case,  and  trust 
(hat  yon  will  siwedily  familiarize  yourself  therewith  and  renew  the  ap- 
plication for  a  money  intlemnity  fur  these  outraged  American  citizens. 
In  so  doing  you  will  keep  in  mind  the  general  views  as  to  this  class  of 
claims  expressed  in  my  No.  9^  of  the  17tb  iustaut. 

"The  assault  upon  Messrs.  Knappand  Keynolds  was  committed  May 
31,  188,3,  by  Koords  near  Bitlis,  and  was  accompanied  with  robbery  and 
attempted  munler.  Dr.  Keynolils  received  ten  sword  cuts,  while  Mr. 
Knapp  was  beaten  over  the  head  with  a  heavy  club.  Both  gentlemen 
were  tied,  gagged,  and  dragged  into  the  bushes  and  lell  to  <lie. 

"The  case  of  Dr.  Ptlanm  occurred  also  in  18>5.'J,  zijiril  28.  It  origin- 
ateil  in  an  unpaid  bill  for  medical  services  rendered  toTabir  Effendi,  of 
Axar,  and  involves  the  disputed  Article  IV  of  the  treaty  of  1830,  with 
A  peculiar  advantage  on  the  side  of  this  Government.  'The  governor 
of  Axar,'  says  Mr.  Wallace,  *did  not  conline  himself  to  arresting  Dr. 
Ptiaum,  and  trying  and  sentencing  him;  be  went  the  full  figure,  and 
punished  him  also.' 

"It  needs  also  to  be  remarked  that  in  connection  with  these  cases  the 
Government  of  the  Uniled  States  has  not  yet  suceeeded  in  obtaining 
satisfactory  treatment  by  Turkey. 

"Mr.  Wallace's  dispatches,  Nos.  4G0  and  401,  of  Janunry  8  and  13, 
1885,  present  the  latest  developments  in  the  cases  previous  to  his  No. 
41>L  Ilis  No.  ItiO  contains  a  note  from  the  Turkish  Government  relat  ive 
to  the  case  of  Dr.  rilaam.  It  acknowledges  the  discovery  of  certain 
irregularities,  announces  the  removal  of  two  otlicials,  and  the  reprimand 
of  another.  His  No.  4G1  concerns  the  case  of  Messrs.  Reynolds  and 
Knapp.  It  also  acknowledges  the  di.seovery  of  some  irregularitiejs,  and 
states  that  certain  officials  have  been  'put  under  judgment.' 

"In  the  case  of  Dr.  Ptlanm,  Mr.  Frelingbuysen  replied,  under  date 
of  January  29,  18S5  (No.  257),  that  in  the  Department's  judgment  it 
Beemed  fltting  that  this  admission  of  irregular  treatment  should  be  fol- 
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lowed  by  an  iraiiiediute  ofiVr  on  tlic  i)art  of  tbo  Subline?  Porte  to  make 
tine  rt'parati^MJ  to  a  wroii«jed  American  citizeu,  Mr.  Wallace  wasaccord- 
ingly  iiistrutited  to  renew  bis  application  for  a  Kuitablo  money  indem- 
nity, should  he  not  receive  witbin  a  reasonable  time  an  offer  of  settle- 
ment from  Turkey.  Re.'^peeting  tlic  eomplaint  of  Messrs.  Beynolds 
and  Kuapp,  my  predeeessor  remarked  in  his  iustnietion  (No.  2G0)  of 
February  4,  ISSCi^  that  the  reported  action  of  Turkey  was  viewed  with 
Batisfaetion  as  evidence  of  a  desire  on  the  part  of  tbat  Government 
to  recede  from  the  dead-lock  into  which  the  mattt-r  had  fallen  throngli 
the  action  of  the  Turkish  authorities,  ^ntl  of  a  puriitise  to  act  in  ac- 
cordance with  international  comity  and  right  couDsel.  ^It  remains  to 
b©  seen,  however,'  adds  Mr.  Frelinghuysen,  *whe(ljer  substantial  just- 
ice for  these  injured  men  can  be  reached,  and  certainly  no  less  will 
satisfy  us.  Under  all  the  circumstances  of  this  case,  the  Government 
of  the  United  States  riphtly  expects  that  the  Government  of  Turkey 
will  make  early  and  due  reparation  to  Messrs.  Knajip  and  Reynolds 
for  the  outrages  perpetrated  by  Moussa  Bey,  whose  identity  is  beyond 
cjuestion.' 

"So  much  depends  on  the  tact  with  which  a  pecuniary  claim  on  a 
fon'i«jn  Government  is  pressed  and  on  the  intluence  of  the  oflBcer  pre- 
senting' it,  that  I  do  not  think  that  even  two  refusals  from  Ttirkey  in 
the  present  eases  should  place  this  Govertmient  in  a  position  in  which 
a  third  appli<'iitiou  through  a  new  minister  would  be  improper. 

''I  cannot  but  think  that  these  claims  possess  nmeh  merit,  and  that 
the  Government  of  Turkey  should  be  urged  to  settlement.  I  am  not 
disposed  to  say  tbat  our  insistence  should  be  such  as  to  disturb  the 
friendly  relations  of  the  two  countries,  and  with  these  remarks  I  feel 
that  I  may  confidently  leave  the  subject  largely  to  your  discretion." 

Mr.  B;iyiir<l,  8ec.  ol  SJftlo,  to  Mr,  Cox,  Ang.  17,  1883.     MS8.  Inst ,  Turkey ;  For. 

Rvl..  ief5. 
For  liability  for  duuial  of  justico  in  cono  of  colUsioii  Id  jiort,  «co  Mr.  Dayard, 

Sec.  of  8tate,  to  Mr.  Scott,  Sept.  3,  1885.    M8S.  lust.,  Vcnei.;  For.  Eel., 

1885. 

"In  short,  while  withholding  aprivilege  may  comport  with  the  execa* 
tive  function,  the  imi)ositiou  of  a  ]>enalty  is  essentially  a  judicial  func- 
tion. Hence,  in  its  dealings  with  Turkey,  as  with  Eussia,  this  Govern- 
ment ciinnot  acquiesce  in  the  executive  imposition  of  a  penalty^especially 
on  m*c^>unt  «if  race  or  creed.  To  the  executive  of  aiiot  her  country  all  our 
citizens  must  be  equal.  If  they,  being  voUintarily  in  a  foreign  land, 
contravene  its  municipal  statute,  it  is  for  the  law  to  a«certaiu  and 
punish  their  oflense.'' 

Mr,  Bayanl,  Sw-.  of  Slate,  Ui  Mr.  Cox,  Nov.  28,  1885.  MSS.  Inst.,  Turkey.  8m 
same  to  same,  Oct.  15,  1^85.  Seofor  fall  iDstructious  $upr«,  ^  171 ;  and  Be« 
also  9¥fra,  $  55. 
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*•  When  applictttion  is  made  to  tbis  DtpurtuR-ut  for  retUv:  s  lor  r In- 
supposed  injurious  actions  of  a  foroi^jn  jurlicial  tribuiuil,  .such  api>licu- 
tion  can  only  be  sustained  on  one  of  two  grounds: 

*'"(1)  Undue  discriuiiiialion  ajjainst  the  petitioner  as  a  citizen  of  the 
United  States  in  breach  of  treaty  obligations;  or 

"  (2)  Violation  of  those  rules  for  the  maintenance  of  justice  in  judi- 
cial inquiries  which  tire  sanctioned  by  international  law. 

"There  is  no  proof  presented  in  Captjiiu  Caleb^s  case  establishing 
either  of  these  conditions.  It  is  true  that  it  is  alleged  that  there  was 
a  failure  of  justice,  and  were  this  Departmeur,  sitting  as  a  court  of 
error,  it  is  not  improbable  that  there  aro  points  in  the  proceedings  com- 
plained of  in  the  Mexican  adjudication  before  us  whicli  might  call  for 
reversal.  But  this  Department  is  not  a  tribunal  for  the  revision  of 
foreign  courts  of  justice,  and  it  Las  been  uniformly  licld  by  us  that 
mistakes  of  law  or  even  of  fact  by  such  tribunals  aro  not  ground  for 
our  interposition  unless  they  are  in  conflict,  as  above  stated,  either  with 
treaty  obligations  to  citizens  of  the  United  States  or  settled  princii)Ies 
of  iutenmlional  law  in  respect  to  Ibc  administration  of  justice*" 

Mr.  Bayard,  Sec.  uf  Stule,  to  Sir.  Morrow,  Feb.  17,  lfj^>.    MBS.  Duiii.  Lef .    Infra, 

"That  tho  State  to  which  a  foieigner  belongs  may  intervene  for  his 
protection  when  he  has  been  denied  ordinary  jtistice  in  the  foreign  conu- 
try^  and  also  iu  case  of  a  plain  violation  of  the  subs-tance  ut  natural 
justice,  is  a  proposition  nuiversally  recognized. 

*' One  of  the  highest  authorities  on  international  law,  Valin^says: 

*»  'To  render  legitimate  th«i  use  of  reprisals,  it  is  not  at  all  necessary 
that  the  ruler  against  whom  this  remedy  is  to  be  employed,  nor  his 
subjects,  should  have  used  violence,  nor  made  a  seizure,  nor  used  any 
other  irregular  attempt  upon  the  property  of  the  other  nation  or  its  std>- 
ject ;  it  is  enough  that  he  has  denied  justice? 

'*  If  the  Government  of  a  foreign  country  refuses  to  execute  its  own 
laws  as  interiireted  by  its  own  courts,  and  to  glveefl'ect  to  the  decisions 
of  its  own  comts,  in  respect  of  a  foreigner,  it  denies  justice. 

*'  if  the  trilmnals  of  a  foreign  State  '  are  umddo  or  uuwillirtg  to  enter- 
tain and  adjudicate  upon  the  grievances  of  a  foreigner,  the  ground  for 
interference  is  fiiirly  laid.'     (PhilL,  Int.  Law.) 

"  In  his  recent  work  on  the  Law  of  2?^atiou.s,  Sir  Travers  Twiss, 
who  holds  a  distinguished  position  as  a  writer  on  public  law,  says: 

"*  International  justice  may  be  tlenied  in  8i'veral  ways:  (1)  By  the 
refusal  of  a  nation  either  to  entertain  the  complaint  at  all,  or  to  allow 
the  right  to  be  established  before  its  tribunals;  (2)  or  by  studieil  delays 
and  impediments,  for  which  no  good  reason  can  be  given,  and  which  aro 
iu  eJiect  equivalent  to  a  refusal;  or  (.3)  by  an  evidently  unju.st  and  par- 
tial decision.'     (Law  of  Nations,  by  Sir  Travers  Twiss,  part  1,  p.  30.}" 

Mr.  Dayard,  Sec.  of  State,  to  Mr.  McLiino,  June  23,  Irieu.     MSS.  lust.,  France. 
See,  portlculftily,  Cutting's  case  ami  oflior  cnseB  th\v([  mprn,  }  189. 
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Tliat  jtul;;mcnts  of  prize  conrts  of  a  captoi^a  sovcrcijxri  do  not  rcliei 
him  when  mkIi  ju<lgmenta  are  inlertiatioualiy  wrong,  sec  tp/ra^  §§  a 

When  theie  exi«t8  iu  the  couutiy  of  tUo  alleged  tort  an  iDdepea 
jadiciary  an  a  co-ordinate  power,  such  judiciary  should  be  primarily  i 
pealed  to. 

Infra,  i  241. 


(tj)  BlTT  XOT  MKRX  XATlOXAL  PECUUAUITI£8  IX  ADMIXISTE&l.VO  JUMICK  KOT 
IJ^TIXG  IXTKRNATIONAL  OBI.IOAT10X8. 

§  23()a. 

A«  to  obudiCQCe  to  hxral  laws  ilu©  by  resident  aliens,  tea  tmpra,  $  206. 

Ab  to  (jnodtiotifl  ofprot^ctioa  of  citizens  in  »ach  relations,  bco  avpra^  $  1(A. 

Am  to  Bubmiwion  to  lucul  judicial  i)«culiaritie«,  eeo  infra,  H  ^1*  ^'^. 

The  mere  fact  that  a  citizen  of  the  United  States,  when  on  trial  fi 
an  oflTense  in  Austria,  which  lie.  vtihintarily  visited,  is  forbidden,  whc 
under  arrest,  to  have  intercourse  with  hi»  friends,  is  not  ground  for  tin 
diplomatic  interposition  of  the  United  States. 

Jlr.  Murcy,  Sec.  of  Hrnti\  to  Mr.  Jackson,  Apr.  C,  18r>5.     MS8.  Inst.,  Aa&trU. 

Irregularities  in  llie  proseculiou  of  a  citizen  of  the  United  States  i] 
Chili,  not  amount injjf  to  a  denial  of  justice  or  an  undue  discTiminatioi 
against  him  as  an  alieu,  will  not  be  ground  for  the  iuterfertnc©  of  tli 
Governrncnt  of  the  Uuited  Stiites. 

Mr.  Miircy,  Hec.  of  State,  to  Mr.  Binrkwonlhur,  Aug.  24,  1855.     MSS. 

Chili. 

The  right  to  suspend  (lie  writ  of  hahcan  corpus  is  one  of  municipal  la' 
to  be  declared  to  foreign  Governments  l)y  the  President  through  tb 
Department  of  State ;  and  it  is  not  competent  Ibr  foreign  Governineot 
to  question  the  accuracy  of  such  declarations. 

Mr.  Scvrard,  See.  of  State,  to  Lord  Lyons,  Oct.  14,  IHCI.  MSS.  Notes,  Gr.  BtH 
See  2  llallook,  Int  Law  (Baker's  cd.),  455. 

The  following  re])ort  of  a  debate  in  the  British  House  of  I^rds  I 
given  in  the  I)ii»lomattcCorre8i)ondence  of  I8r>2,  published  by  the  Got 
ernment  of  the  United  States,  a.s  apfjeiided  to  the  President's  mi 
After  inquiries  by  the  Karl  of  Carnavon,  Earl  Kussell  said: 

"  I  conclude  that  the   noblo  earl  baa  hardly  mnd  tbo  papers  which  have  b«(ia 
npon  tbo  (ublo  of  thn  hon8«  by  command  of  iJcr  MaJcHty;  for  the  noblo  earl 
Ihvrv  havR  found  a  corrc«poudeoco  brtween  Lord  Lyons  and  Mr.  Sirward,  and  ak 
twcen  Ilcr  MajoBty*H  Gnvernipsnt  and  Lord  Lyons  on  this  subject.    The  nohle 
iu  hli  statement,  acnniii  hp.tlly  to  have  taken  into  account  the  very  critical  eii 
•tances  in  which  tho  Govcrnmont  of  tlio  United  States  ha«  been  placed.     In 
Hpring  of  ln»t  year  nine  of  tlie  Slates  in  the  erhenie  of  confederation  decIar«Ml 
ii^^iiitiMt  thoOorf^rnmeiit  of  tbo  United  SCates.     In  Biicb  circnmiitanem  aa  thiMO 
Ubiiul  fur  all  Ouvivrjuueuto  to  iiuprison  npon  suspicion  persoua  wbutUoy  WMMidcr 
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lakiitj;  part  in  tlin  war  ag;alutii  tlicni.  In  u  coho  which  liappencvl  not  many  years  agu^ 
viz,  184H,  wb«u  there  was  a  conspiracy  for  tbo  purptiao  of  overturning  thfi  authority 
of  Her  Majesty,  the  secretary  of  state  applied  to  the  other  bouse  of  Parlinnieot  for 
authority  to  arrewt  persona  on  saapicioD,  viz,  for  the  suspension  of  the  habma  corpus 
act,  and  in  the  papers  presented  to  Parliament  at  that  date  there  are  two  cases  in 
which  the  lord  l)(^ntcnaiit  of  Ireland  had  ordered  the  arrest  of  two  American  per- 
sons; a  conipluint  was  thereupon  made  by  the  Auiorioan  Oovernmont,  and  my  iioblo 
friend  (Lord  ralmerston),  at  that  time  at  tlie  head  of  the  foreign  office,  replied  that 
wilh  regard  to  those  persona  the  lord  lieutenant  had  duo  information,  upon  which 
he  relied,  that  Ihoso  persons  wore  engaged  in  practices  tending  to  subvert  the  author- 
ity of  the  Crown,  and  wore  aiding  practices  which  were  being  parsutid  in  that  part 
of  the  Kingdom.  Those  peraona  were  never  brought  to  trial,  but  on  that  antbority 
they  wore  arrested.  After  this  civil  war  broke  out  in  America  complaints  were  made 
by  certain  British  subjects  that  thoy  had  been  arrested  npoa  suspicion.  I  iiutnedi* 
ately  diruetcd  Lord  Lyons  to  complain  of  that  act  as  an  act  enforced  by  the  sole 
authority  of  the  rrcsidcnt  of  the  United  Stat^?8,  and  eepecialJy  in  regard  to  one  of 
those  persona  there  seemed  very  light  grounds  for  suspicion,  and  I  said  he  ought  not 
to  be  detained.  1  am  not  hero  to  vindicate  the  acts  of  the  American  Government  for 
one  or  for  any  of  thowi  cases.  Whether  they  had  good  grounds  for  suspicion,  or 
whether  they  had  light  grounds  for  soHpicion,  it  is  not  for  mo  hero  to  say.  If  I 
thonght  there  were  light  grouada  for  suspicion,  it  was  my  business  to  represent  that 
tu  ihn  Oovernment  of  the  United  States,  but  it  is  not  ray  busluoHS  to  nndcriake  their 
defense  in  this  house.  The  American  minister  replied  that  tho  President  h;».d,  by 
the  Coustitu  ion,  the  right,  in  time  of  war  or  rebellion,  to  arrest  persons  upon  sns- 
picion,  and  to  contluLi  them  in  prison  dnrhig  his  will  and  pleasure.  This  question 
ha»  been  ranch  debated  in  America,  and  judges  of  high  aulhority  have  declared  that 
the  writ  ofhaheaa  corp^ia  could  not  bo  suspended  except  by  an  act  of  Congrcs?*.  But 
certain  lawyers  have  written  on  both  sides  of  tho  question;  and  I  have  recently  re- 
eeivisd  a  pamphlet  iu  which  it  is  laid  down  that  the  meaning  of  tie  law  of  tho  Uoiietl 
Stiites  is  that  tb«.*  writ  «f  JiflRf**  corpiw  can  be  suspended  on  the  sole  authority  of  the 
President  of  the  UoitotI  States.  The  question  itself  was  brougbt  before  Congress,  and 
a  resolution  was  prupoHcd  that  there  should  be  no  arbitrary  arrests  except  with  tho 
aanetion  of  Congre.S9.  Bat  it  was  contended  that  it  was  part  of  the  prerogative  of  tho 
President;  and  a  large  majority  decided  that  the  question  should  not  bo  discussed, 
uiid  thereby  left  the  President  to  act  for  himself.  So  much  for  tho  power  given  by 
the  Const itotion  of  the  United  States.  With  regard  to  the  particular  acts  which 
the  Secretary  of  State,  under  tho  sanction  of  the  President,  has  authorized  as  to 
the  arrest  of  British  subject.H,  aa  well  as  American  subjects,  1  am  not  here  to 
defend  those  arrests,  but  I  certainly  do  contend  that  it  is  an  authority  which 
must  belong  to  bomo  person  in  the  Government,  if  they  beheve  that  persijus  are  en- 
gaged in  treasonable  cooHpiraciea,  in  the  taking  part  as  spiee,  or  in  furnihhiDg  arms 
against  tho  Government.  I  believe  that  in  regard  to  many  of  the  cases  nf  arbitrary 
authority  that  power  was  abused.  I  believe  that,  not  only  with  regard  to  persons 
arrested,  but  in  the  course  pursued,  there  was  unnecesi«iry  suspicion,  but  I  do  not 
find  that  in  any  case  there  baa  been  any  refusal  to  allow  British  consuls  at  places 
where  convenient  to  hear  the  coses  of  those  persons,  or  when  a  statement  was  made 
by  tho  British  minister  that  Lord  Lyons  was  slow  in  representing  the  cn»e  to  Mr. 
Seward.  Lord  Lyons  represented  to  me  that  these  caaes  took  up  a  very  great  part  of 
his  time,  and  ho  was  anxious  to  investigate  every  one  of  them.  Nor  can  1  say  that 
Mr.  Seward  has  refused  at  any  time  to  listen  to  those  coroplaiuts.  Ho  has  always 
slated  that  ho  Lad  information  upon  which  ho  couhl  depend  that  those  persons  were 
engaged  in  troaaonable  practices  agaiust  the  Govorumont  of  tho  United  States.  That 
being  tbo  qneation,  the  noble  oarl  states,  npon  hia  own  authority,  that  the  arrests  are 
illegal,  and  that  the  persons  are  kept  in  prison  illegally.  But  that  is  more  than  I 
can  vcntare  to  say.    I  can  hardly  vontaro  to  say  that  the  President  of  the  United 
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states  haa  not  tlio  power,  supposiDg  i)er8on8  are  engaged  in  treasonable  conspiraci 
agaiuHt  the  authority  of  the  Government,  to  keep  thoui  in  prison  without  bringi 
(hem  to  trial,  and  it  wonid  require  astrong  denial  of  the  authority  of  the  law  offii 
of  the  Udit'ed  Statos  liefore  I  eonld  proanme  to  say  that  the  PretiidcDt  of  the  Unii 
Stat*!8  hml  not  tliat  power.  With  regard  to  the  particular  cases  which  the  nol 
has  ruforrcd  to,  I  am  nnable  to  say  wh&ther  or  not  some  of  those  persons 
l»Ave  been  engaged  in  these  conspiracies.  Wo  all  know  that  during  the  time  in  wbic 
the  United  State*  have  been  «livided  there  has  been  much  sympathy  shown  in  thi 
country  on  one  side  and  on  the  other — some  have  Hhown  a  strong  sympathy  for  ili 
North,  and  some  for  the  South.  (Hear,  hear.)  With  reganl  to  some  of  those 
I  have  stated  I  thought  the  circumstances  were  such  that  it  was  quite  evident 
they  hiid  not  bceu  engaged  in  any  conspiracy.  There  was  one  gentleman  who  ba| 
pened  to  ho  a  partner  in  a  firm,  and  the  other  partners  had  great  conuections  will 
the  South.  It  nas  true  tUub  the  limi  had  strong  Suiithem  sympathies,  but  tbo  geo 
tteroan  himstilf  wjw  a  firm  sriiiportcr  of  the  Government  of  the  Union.  It  was  tit 
mere  circumstance  of  lottyrs*  being  sent  to  his  partner  which  induced  bis  arrrst. 
thoQght  that  a  moat  arbitrary  and  unjust  proceeding.  (Hoar.)  Mr.  Seward  soJd 
thought  the  circnnistaticoa  were  enough  to  iudtice  suspicion,  but  that  na  soon  m  i| 
was  ascertained  that  there  was  no  ground  fur  that  suspicion  that  gentleman  waa 
leased.  An  innocent  person  boing  arrested  and  confined  for  several  days  in  pri«oi 
was  nndoubtodly  a  great  grievance,  and  one  for  which  he  was  entitled  to  couipci 
tion;  but  beyond  tlie  right  to  complain,  and  beyond  the  constant  remonstrancas 
Lord  Lyons,  the  British  minister,  in  every  such  case,  I  do  not  hold  that  th(<  cironi 
atanoes  warrant  fnrth<>r  interference.  I  believe  the  gcntlomau  to  whom  I  alliulo  hsil 
stated  that  he  expected  his  own  trieuds  would  procure  his  release.  The  noble  h>nf 
mentioned  three  cases.  I  was  not  aware  of  the  cases  the  noble  earl  would  mentiou. 
Bnt  with  regard  to  Mr.  Green,  this  is  the  statement  ho  made  on  the  51  h  of  Srplcir 
ber:  '  I  desire  no  action  to  bo  taken  by  my  friends  in  England  in  consequence  of  mf 
arrest.  Lord  Lyons  has  represented  my  cose,  and  it  will  receive  invcutigation  in  do«i 
time.  Meanwhile  I  am  In  the  bands  of  tho  officers  of  this  fort.'  There  have  bcra 
other  cases  of  arrest  and  imprisonment  under  circumstances  involving  considerabkt 
hardship.  There  have  been  many  cases  of  arbitrary  imprisonment  without  trial,  and 
theae  cases  of  arbitrary  imprisonment  have  taken  place  under  a  Oovemment  whicli 
ia  engaged  In  a  civil  war,  perhaps  one  of  the  most  sorions  and  formidable  in  wbicta 
any  country  was  over  engaged.  Right  or  wrong,  it  is  not  for  as  to  decide,  but  w< 
mast  admit  that  all  the  means  that  have  been  nsetl  by  civilized  nations  in  worfar* 
agoinst  each  other  are  open  to  the  Americans  in  this  cose.  With  respect  to  tbo  pa 
ticnlnr  cases,  1  liolievo  that  to  whatever  cause  it  may  bo  owi  ng,  whetlier  owing  to  tti« 
novelty  of  th«^  case  in  North  America,  or  to  the  inexperience  of  persons  ^bo  aru  uol 
conversant  with  the  carr>'iugout  of  affairs,  or  whether  it  ia  this,  that  arbitrary  ftow 
can  never  be  safely  Intrnsted  to  any  one  without  being  abnse<l,  to  whatever  chum*  it 
•sowing,  I  believe  there  will  ever  be  many  cases  of  abuse  of  snch  power.  (Uoor, 
hear.)  Hut  in  every  caso  where  a  British  subject  is  arrested,  and  a  reaaonable 
is  made  out  for  him,  I  shall  be  ready  to  instmct  Lord  Lyons  to  bring  tho  coae 
tho  consideration  of  the  Government  of  tho  United  States.  Lonl  Lyons  baa 
1)een  wanting  iu  his  duty.  (Hear,  hoar.)  He  has, I  think, shown  himself  a  vigi 
British  minister  in  that  re8i>ect,  and  I  trust  your  lordships  will  not  think  that 
cases  have  been  neglected  by  the  Government  of  this  country.    (Hear.) 

Thrt  Earl  of  Derby.  "The  statement  made  by  my  noble  friend  behind  me,  and  bonta' 
oat  by  the  noble  earl  opposite,  is  one  which  cannot  be  listened  to  without  f«^)lui:a 
excited  in  tho  highest  degree  in  consequence  of  tho  treatment  to  which  BritiMb  sutn 
Jeota  have  been  subjooted.  I  am  willing  to  admit,  with  the  noblo  earl,  that  rvrry 
allowance  should  be  mado  for  the  circumstances  and  the  difficulties  iu  which  the 
tJovernmcnt  of  the  United  States  is  placed,  and  tho  jkosition  iu  which  they  atand 
r«*gar<l  to  the  civil  war  in  which  they  oro  engaged ;  but  I  must  say  (hat  the 
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they  have  puraocd  witli  respect  to  Driti»U  anhjoot^  la  Amorica,  notwtilistauJiug  tbe 
romouatraiices  whtcli  liavo  been,  from  timo  to  lime,  jHvaen ted  to  tliem  by  Lord  LyouB 
it]  tbe  pcrfaruiaoco  of  bis  duty,  wbicb  bo  uppoara  to  bavo  imrsued  witb  great  pru- 
deace,  i»  luoat  trying  to  the  pationco  of  tUirf  ujitioii.  I  tUiuU  Uo  was  jiwtitled  iu  usiu^ 
jrtrong  laugiinge  witb  regord  to  the  course  which  hus  been  pursued.  That  course  waa 
aaytbiug  but  in  accordance  with  tbe  '  Civh  Somanut  aunt '  doctridu  of  tbo  noble  lonl 
at  the  ht-ad  of  tbe  Ooveniincut.  (Laughter.)  The  unblo  carl  oppoflito  hasappareatly 
derived  some  a<lvantago  and  instrtiction  from  the  correspondence  iu  whicli  he  was 
engaged  witb  Mr.  Seward,  bocanso  in  an  early  stage  of  tboso  proceedings  bo  very 
properly  invoked  agaioHL  those  proceedings  the  protection  of  tbo  American  law.  Ho 
said  that  that  which  the  law  sanctinnti  with  regard  to  American  subjects  we  could 
not  cumplaju  of  wbcni  applied  to  British  Bubjecta,  but  the  question  ia  this,  doea  the 
law  sanction  it  t  Tbo  answer  wiia  that  tbe  Government  did  not  consider  themselves 
boand  to  take  their  view  of  American  law  from  a  British  mini.ster.  8ucb  was  the 
Bubatanco  of  tbe  courteoua  reply  received  by  tbe  noble  earl.  (Hear,  hear.)  There  is 
one  question  which  I  must  ask  the  noble  earl  to  answer.  It  has  already  been  Bsked 
by  "toy  noble  friend  behind  me,  but  very  coaveuicntly  tbe  uoblo  earl  baa  not  thought 
it  necessary  to  reply  to  it.  Ho  states  that  the  Congress  has  passed  a  resolution  aftlrm- 
iug  tlie  power  of  the  President,  under  the  Constitution,  to  suspend  tbe  haheatt  corput. 
Earl  Russell.  "  With  respect  to  the  first  point,  what  I  stated,  so  far  as  I  recoUeet, 
was  this  :  That  on  a  motion  to  the  Congress  with  regard  to  the  suspension  of  the  kaheaa 
c&rpua  by  the  President,  the  Congress,  by  passing  to  the  order  of  the  day,  or  laying 
the  proposition  on  tbe  table,  or  whatever  their  form  is,  voted  by  a  small  majority  iu 
favor  of  the  proposition.  I  do  not  think  we  shonld  complain  if  the  President  exer- 
cises that  power,  and  the  Congress  does  not  interfere  witb  it.  With  regunl  to  tbe 
other  cases  wbicb  tbe  uoblo  earl  has  brought  forward,  I  have  no  knowledge  of  them, 
or  I  would  Iiave  taken  pains  to  inquire  into  each  of  them.  I  certainly  do  not  recol- 
lect tbe  case  of  any  person  being  called  on  to  take  the  oath  of  allegiance  to  the  United 
States,  except  oue  in  which  there  was  some  question  with  Lord  Lyons,  and  that  was 
the  cose  of  a  i^entleinaa  who  bad  given  notice  of  his  iDtention  to  become  a  cilizen  of 
the  United  States.  Now,  a  person  wishing  to  become  a  citizen  of  the  Unite<lStatea 
gives  notice  that  at  a  oertjiin  time — within  throe  months— ho  intends  to  ask  leave  to 
become  a  citizen  of  the  United  States.  When  the  time  arrives  ho  mnslnot  only  take 
an  outli  of  allegiance  to  the  United  States,  but  he  mast  forswear  all  other  allegiance, 
more  especially  to  Her  Mi^esty  Queen  Victoria.  (Laagbter.)  This  gentleman  who 
was  arrested  made  an  appeal  to  the  British  Government,  and  the  answerof  Mr.  Seward 
to  the  remonstrance  addressed  to  hini  wa.s.  '  This  gentleman  has  renounced  all  alle- 
giance, especially  to  Her  Majoaty  Queen  Victoria.'  The  matter  was  further  inquired 
into,  and  it  was  found  that  Mr.  Seward  was  wrong  in  bis  fact — (hear,  hear)—  that 
this  geutlemau  bud  given  notice  that  he  intendetl  to  become  a  citizen  of  the  United 
States,  and  to  forswear  all  allegiance  to  Her  Majenty,  but  bo  still  remained  a  British 
subject.  He  had  thus  i>laced  himself  iu  a  position  in  which  ho  could  not  claim  the 
protection  of  either  ooe  GoverDraent  or  the  other.    (Longhtor.)" 

A  citizen  of  the  United  States  wbo  uodertakes  to  coudiict  religtuas 
services  ia  a  foreign  country,  and  who  is  interfered  with  therein  by 
the  authorities  of  such  country,  acting  under  its  local  law.s,  cannot  ob- 
tain the  intervention  of  this  Goveruuient  in  his  behalf  unless  it  appear 
that  be  was  unduly  discriminated  against. 

Mr.  Fiat,  See.  of  State,  to  Sir.  Delaplaiue,  June  2,  1875.  MSS.  Inst.,  Austriiu 
See  Mr.  Evarts  to  .Mr.  Kasson,  Mar.  13,  ll;J79;  May  10,  ltJ79 ;  ibid. 

As  to  protection  of  misHionai  ies,  see  aupra^  $  54. 

As  to  local  allegiance,  see  »tipra,  $  2011. 

As  to  limitations  in  such  cases,  see  it^fra,  $  J  241, 242. 
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When  a  suitor  applies  to  foreign  tribunals  for  justice,  Le  inast  sal) 

niit  to  tilt?  rules  by  which  those  tribunals  are  governed. 

I  Oi..,  Brailford,  1794. 

A  person  born  in  Ireland,  bnt  naturalized  as  a  citizen  of  the  Unite 
States,  is  not  entitled,  whea  arraigned  in  a  British  court  for  the  offeua 
of  treason  friony,  to  the  privilege  of  a  jury  de  viedktatc  ;  the  reason 
iag  that  as  the  right  of  trial  by  jury  de  medietate  does  not  exist  geuer 
ally  in  the  United  States,  wo  have  no  right  to  complain  that  an  Aiuer 
ican  citizen,  indicted  for  crime  in  Great  Britain,  is  not  entitled  to 
privilege. 

12  Op.,  :nn,  Stanbery,  1^7.    See  aupra,  ^ 201  /. 

As  will   be  hereafter  seen,  it  will  be  a  defense  to  an  interuatiouji 

claim  that  the  claimant  had  the  same  rights  allowed  hini  as  were  ttWox 
*'  subjects  or  citizeus  of  the  place  of  the  alleged  injury." 

I^fra,  $  244. 

Vm.  CONTRACTUAL  CLAIMS. 

(t)  Not  OBDINARILT   TRRSSEB. 

§231. 

^'  With  regard  to  the  coutracts  of  an  individual  born  iu  one  counT 
with  the  Government  of  anotherj  most  especially  when  the  inilividuu 
contracting  is  domiciliated  in  the  country  with  whose  Goveniment  be 
contracts,  and  formed  the  contract  volnntarily,  for  his  own  private  ermd< 
nnient  iiud  without  the  privity  of  the  uation  under  whose  protection  bl 
\\\\A  been  boru,  he  h»i8  no  claim  whatsoever  to  call  npou  the  Governuient| 
of  his  nativity  to  esi)Ouse  his  claim,  this  Govertimeut  having  no  right 
to  coDipel  that  with  whicfi  he  voluntarily  cuutracled  to  the  i>erform»B 
of  that  contract.^' 

Mr.  J.  Q.  Adams,  See.  of  State,  to  Mr.  Suhuon,  Apr.  29,  1823.     5  Am.  St.  \ 
(For.  R«1.)40:J. 

Bat  the  treaty  with  Spain  of  February  22,  1819,  pronded  for  tb«1 
flcttlcment  of  claims  on  coutracts  as  well  as  claims  on  tort«. 

Mr.  J.  Q.  Aaouis,  8«sf.  of  Slate,   to  Mosura.  Whiti'  H  al,  Mar.  9,  I8sft;.     Mss.^ 
Dum.  Let, 

''  Although  a  private  citizen  of  the  United  States  may  have  tberigbt 
to  enter  into  contracts  with  foreign  Government's  it  is  not  allowed  to  i 
diplomatic  representativ^e  to  lend  on  such  an  occasion  his  official  saoc 
witln>ut  express  instructions  from  the  Department. 

Mr.  ronylh,  See.  of  Suic,  lo  Mr.  McAfoo,  S«pt.  2:i,  1830.     MS8.  ln«t .  i 
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It  is  not  usual  for  this  Government  to  interfere  except  by  its  good 
offices  for  tlio  prosecution  of  claims  fonndetl  on  contracts  with  foreign 
govern  raeuts. 

Mr.  Calhoun,  Sec.  of  State,  to  Mr.  Crump,  May  28,  1844.  MSS.  Inst.,  Chili. 
See,  to  aarae  effect,  Mr.  Cftss,  Sec.  of  State,  to  Mr.  Perry,  Nov.  15,  IWJO, 
MSS.  Dom.  Let ;  Mr.  Seward,  Sec.  of  State,  to  Mr.  Culver.  Oct.  iJ,  iSKi, 
MSS.  luflt.  Vcnez. ;  to  Mr,  Hoitl,  July  17,  ims,  MSS.  Doin.  Lot. ;  to  Mr. 
Coukliog,  Feb.  9, 1669,  ibid,;  Mr.  Fisb,  Sec.  of  State,  to  Mr.  Cottkling,  May 
8,  1H69,  ibid.;  to  Mr,  Creuse,  May  2.5,  IdCi).  tttiU;  to  Mr.  Cnuij»W)l,  Jan.  4, 
1870,  ibid,;  to  Mr.  Ounks.Mrtr.  IG,  1870,  ibid.;  to  Mr.  Wilwon,  .Inly  ]2,  1«70, 
ibid.;  to  Mr.  King,  Dec.  9,  1870,  ibid.;  to  Mr.  Blow,  Feb,  ii2,  1h71,  MSS. 
Inst.,  Brazil;  to  Mr.  Folingsby.  July  5,  1871,  MSS.  Dom.  Lot.;  to  Mr. 
VVahbburnc?,  May  24,  1S72,  MSS.  Inst.,  France;  to  Mr.  Menick,  Jan.  22, 
1873,  MSS.  Dom.  Lot.;  to  Mr.  Caroerou,  Oet.  1,  ll^74,t6lrf.;  to  Mr.  Kohau, 
Nov.  17,  ltt74,  ibid.;  to  Mr.  Beardsley,  Nov.  21,  ^^74,  May  18,  1875,  MSS. 
lust.,  B;irb.  Powers;  to  Mr.  Remington,  Aag,  2,  1876,  MSS.  Dom.  Let.  ;  to 
Mr.  Slierman,  Dec.  18,  1870,  ibid,;  Mr.  Evarta,  See.  of  State,  to  Mr.  Sowanl, 
May  6,  1878,  MSS.  Inst.,  Cbrna;  Mr.  Frelinghiiysen,  Sec.  of  State,  to  Mr. 
Baker,  Jane  27,  1882,  MSS.  Inst.,  Venez. ;  to  Mr.  Heap,  Jan.  23,  1884,  MSS. 
Inst..  Turkey;  Mr.  Bayard,  See.  of  State,  to  Mr.  Scott,  July  13,  1885,  MSS. 
Iu8t„  Venej!. ;  to  Mr.  Sanders,  July  23,  1885,  MSS,  Dora.  Let. ;  to  Mr.  Seay, 
Feb.  20,  1886,  MSS.  luet.,  Bolivia;  to  Mr.  Hevoer,  Apr.  21,  1886,  MSS. 
Dom.  Let. 

As  to  good  offices  aa  to  gnuno  coutraclB,  Bee  Mr.  Marcy,  Sec,  of  State,  to  Mr. 
Eaines,  June  20,  lef.G.     MSS.  Inst.,  Vonez.     Infra,  ^  311, 

"The  Government  of  the  United  States  is  not  bound  to  interfere  to 
secnr©  the  fulfillment  of  contracts  made  between  their  citizens  and  for- 
eign Government.^  it  being  pre-sumed  that  bt'forc  enteriiig  into  such 
contracts  the  disposition  autl  ability  of  the  foreign  power  to  perform  its 
obligations  was  examined,  and  the  risk  of  failure  taken  into  considera- 
tion. In  cases  of  personal  hardship  and  loss,  however,  like  the  present, 
the  Department  does  not  decline  forwarding  a  statement  of  the  griev- 
ance, with  a  recommendation  of  the  claim,  to  the  friendly  oflQces  of  the 
minister  of  the  United  Stiites." 

Mr.  Marcy,  Sec.  of  State,  to  Mr.  Fowler,  July  17,  1856.    MSS.  Dom.  Let. 

"If  citizens  of  tbe  United  States  combine  with  Ecaadorians  and 
make  »  common  investment  of  capital  in  local  enterprises  in  Ecuador, 
80  as  to  secure  favors  from  the  Government  cf  Ecuador,  they  cannot, 
when  disappointed,  complain  that  the  Government  of  Ecuador  docs  not 
promptly  discriminate  in  favor  of  their  own  national  privileges  as  Amer- 
icans, which  they  have  thus  compromitted." 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Haasaurok,  Sept.  12, 186C,  MSS.  Iiiat.  Ecua- 
dor. 

*^  The  people  who  go  to  these  regions  (South  America)  and  encounter 
great  risks  in  the  hope  of  great  rewards  must  be  regarded  as  taking  all 
the  circumstances  into  consideration,  and  cannot  with  reason  ask  their 
Government  to  complain  that  they  stand  on  a  cotnmon  footing  with  na- 
tive subjects  in  respect  to  the  alleged  wants  of  an  able,  prompt,  and 
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couscieutious  judiciary.  We  caunot  undertake  to  supervise  tbearraoge* 
raents  of  the  whoJc  world  for  litip;ation,  because  American  citizens  rol- 
unturily  expo^o  tbeniselves  to  be  caucorned  in  their  deficiencies,'* 

Mr.  SovFar«V  Sec  of  State,  to  Mr.  Barton,  Apr.  27,  1866.    MSS.  Inst.,  ColootbiA. 

This  Government  will  refuse  to  intervene  to  press,  by  any  meaiii 
looking  to  force,  eoiitraetiial  claims  by  citizens  of  the  United  States  on 
foreign  Governnients,  ottbriug  in  such  cases  only  its  good  offices;  jvaU 
Uiese  will  be  refused  when  tbe  debt  was  of  a  speculative  cliaracter,  of 
when  it  was  incurred  to  aid  the  debtor  Goycrninent  to  make  war  on  « 
country  with  which  the  United  States  was  at  peace. 

Mr.  Seward,  Sec.  of  State,  to  Meesrs.  Leavitt  «&  Co.,  May  6, 1SG8.     MSS.  Dom,  Lei. 

"  It  has  not  been  cnstomary  for  this  Depiirtment  officially  to  iuterfera 
in  behalf  of  citizens  of  tlte  United  Statea  who  may  have  entered  ioto 
contracts  with  foreign  GoverumentSj  which  the  latter  may  uot  havA 
fulGlled.  The  Department  has  usually  limited  its  interposition  to  ait- 
thoriziug  the  proper  diplomatic  agent  of  the  Governinent  abroar]  tou90 
his  personal  good  offices  toward  obtaining  relief  for  the  claimaut.  Tliti 
reason  for  this  policy  is  that  claims  based  on  contract  are  supposed  to 
stand  u[ion  a  very  diflerent  footing  from  those  which  arise  from  injuries 
to  person  and  property  committed  by  the  authorities  of  any  foirign 
Government." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Bassott,  Juno  27,  1570.     MSS.  lust.,  Ilayli. 

»<  By  iulopting  a  foreignerj  under  any  form  of  naturalization,  as  aciti* 
zen,  this  Government  does  not  undertake  the  patronage  of  a  claim  which 
he  may  have  upon  the  country  of  his  original  allegiance  or  upon  any 
other  Government.     (Sec  mtpra^  §  215.)     To  admit  that  he  can  charge  it 
with  this  burden  would  allow  him  to  call  upon  a  dozen  Qovernmeqls 
ill  succession,  to  each  of  which  he  might  transfer  his  allegiance,  to  urje 
his  claim.    Under  such  a  rule  the  Government  ftn[)posed  to  be  indebted 
could  never  know  when  the  discussion  of  a  claim  would  cease.    All  Gov- 
ernnients  are,  therefore,  interested  in  resisting  such  pretensions.    I  Infer 
from  the  memorialsof  Mr.  Vigil  and  of  thelegislatnreof  New  Mexiexj,  tbat 
the  claims  to  which  yon  refer  art>.sp  from  contracts,  express  or  implied, 
with  the  Mexican  Government.    Our  long  settled  policy  and  practice 
has  been  to  decline  the  formal  intervention  of  the  Government  except 
in  cases  of  wrong  and  injury  to  person  and  property,  such  as  th©  com- 
mon law  denominates  torts  and  regards  as  inflicted  by  force,  and  not 
results  of  voluntary  engagements  or  contracta. 

'*  In  cases  founded  upon  contract,  the  practice  of  this  Governraent 
to  confine  itself  to  allowing  its  minister  to  exert  bis  friendly 
offices  in  commending  the  claim  to  the  equitable  consideration  of  the 
debtor  without  committing  his  own  Government  to  any  ulterior  pro* 
oeedings." 

Mr.  Fiflh,  Sec.  of  Stato,  to  Mr.  MoUcr,  Mny  16, 1871 ,    MSS.  Dotn.  Lot. 
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•'  It  is  not  the  policy  or  tbo  practice  of  tbia  Depurttneiit  to  iutorpose  as 
a  matter  ol'  riglit  to  press  apon  foreign  Govcrnmeots  claims  of  its  citizens 
growing  out  of  the  non  fiiHillment  of  private  contracts.  It  does  not,  how- 
ever, wtMihold  tlio  exercise  of  tho  good  offices  of  its  representatives  in 
countries  where  sucliclaims  originate,  in  manifest  instances  of  injustice  to 
citizens  tleserving  its  aid  j  and  >oii  are  directecK  tlterefore,  iti  that  sense 
to  lu'ing  the  matter  before  tlie  minister  for  foreign  aflairs  of  Japan,  willi 
an  expression  of  the  strouii  Lope  on  the  part  of  this  Government  that 
ample  justice  may  be  done  to  the  claimant. 

"There  is  one  consideration  which  inspires  this  Government  with  a 
deeper  interest  in  cases  of  this  description  occurring  in  Japan  than 
would  be  entertained  concerning  similar  cases  in  some  other  countries, 
and  that  is,  that  Uiose  foreigners  whose  services  have  been  engaged  by 
that  judicious  Government  to  impart  to  its  officers  and  people  a  knowl- 
edge of  the  arts  ajid  sciences  as  a  means  of  perfecting  that  develop- 
ment which  has  been  so  auspiciously  begun,  may  receive  such  prompt 
and  ample  fullillmeut  of  the  engagements  made  by  the  authorities  em- 
ploying tliem  as  will  serve  as  an  encouragement  to  others  so  employed 
or  to  he  employed,  and  that  thus  they  may  labor  with  zeal  and  confi- 
ilence,  and  (hat  the  national  progress  may  he  thereby  ae<;e!eiated  aiiil 
assured," 

Mr.  FisL,  See,  of  SlJito,  to  Mr.  Shopard,  Mar.  VJ,  l!<7i.     MSS.  Inst.,  .Japan.     Aa 
to  Japan,  boo  Bxpra,  $  C18. 

"  Oitizons  of  tho  United  States  who  take  op  their  abode  in  a  foreign 

country,  and  enter  into  contracts  with  the  citizens  or  imblic  authorities 
there,  are  presumed  to  nmko  their  engagement's  in  accordance  with, 
and  subject  to,  the  hiws  of  the  <toiintry  where  tlie  obligations  im[»osed 
by  tho  contract  arc  to  be  fulfilled,  and  are  ordinarily  remitted  to  the 
remedies  aflbrdcd  by  those  laws  for  the  redress  of  grievimces  resnlling 
frouj  breaches  or  non  fulfillment  of  such  contracts. 

"  Instances  may  sometimes  occur  in  which  there  has  been  a  denial  or 
miscarriage  of  justice  in  tho  courts.  In  such  ciises  the  good  otiices  of 
tho  Department  may  properly  bo  invoked  on  behalf  of  tho  clairaantr 
The  claims  now  in  question  are  not  deemed  to  be  of  a  character  which 
calls  for  such  interposition." 

Mr.  Fish,  Bee.  of  State,  to  Mr.  Wing,  Doc.  9,  18TJ.    MSS.  Iii»t-,  Ecuador. 

"The  claimants  in  this  case  stand  in  the  relation  of  parties  to  a  con- 
tract into  which  they  voluntarily  entered  with  the  Government  of  Bra- 
zil, against  which  they  now  seek  indemnity  for  losses  sustained,  result- 
ing, as  it  is  said,  from  acts  of  that  Government  alleged  to  be  in  con- 
travention of  their  contract.  It  is  a  well-established  rule  of  this  Gov- 
ernment that  in  such  cases  tho  parties  are  remitted  for  the  redress  of 
injuries  resulting  from  any  breach  or  disregard  of  the  contract  to  tho 
laws  of  the  country  in  whicli  tho  agreement  was  entered  into  and  whero 
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it  is  to  be  perfurmed.  This  rule,  so  fnr  as  known,  is  one  generally  re 
ognized  by  other  civilized  powers." 

Mr.  Fifth,  Sec.  of  Siah-,  to  Mi\  Tiatt,  Jnly  17,  1675.    MSS.  Dom.  Let. 

When,  ill  cases  of  claims  based  on  contract,  only  "good  offices**  of 
diplomatic  agent  are  interposed,  such  agent  is  directed  "  to  investigal 

the  6iibj«*ct,  and  if  yoti  sbull  find  tbe  facts  to  be  as  represented,  yon  wi 
seek  an  interview  with  the  minister  for  foreign  afifairs  and  request  8U< 
explanations  as  it  may  be  in  his  power  to  afford." 

Mr.  Pish,  Sec.  of  8tiil<>,  to  Mr.  Osboni,  Mar.  4,  IfNfi.    MSS.  Inst,,  Arjf.  Bop. 

"This  Government  does  not  interfere  diplomatically  to  enforce clain 
of  actual  citizens  of  the  United  States  aiising  ont  of  contracts  volai 
tarily  entered  into  by  them.  When  a  coirtract  is  made  by  them  nnd< 
such  circumstances,  the  person  is  expected  to  have  considered  tii 
ability  and  the  readiness  ctf  the  other  party  to  carry  out  the  coutraol 
In  this  case  particularly  such  instructions  could  not  be  issued." 
Mr.  Fish,  S<*c.  of  State,  tf)  Mr.  SwTinn,  May  4,  1876.     MSS,  Dom.  Let. 


I 


"A  breach  of  contract  virtually  entered  into  between  a  citizen 
United  States  and  a  foreign  Government  with  which  this  Govern 
liolds  diplomatic  relations,  is  not  regarded  as  ground  for  official  inter 
ference  on  behalf  of  the  citizen.'^ 

Mr.  EvartH,  Si<c.  of  Statp,  to  Mr.  TUomson,  Sept.  12,  1878.    MSS.  Dom.  Lot. 

"Whilst  I  am  well  aware  that  claims  of  this  nature,  arising  out 
contracts  voluntarily  entered  into  by  the  citizens  of  one  country  Tn'tfc 
the  citizens  or  Government  of  another,  cannot  properly  be  made  thi 
subject  of  diplomatic  intervention,  the  manifest  eqnity  of  this  d»^mam 
lias,  nevertheless,  impressed  me  with  a  eoniident  belief  that  its  pro 
sentation  in  this  form  to  the  Dominion  Government,  through  tb« 
ntedium  of  your  legation,  will  so  appeal  to  the  sense  of  justice  of  that 
Government  as  to  secure  for  it  early  attention  and  just  consideratiooJ 

Mr.  Evarts,  Sec.  of  Stato,  fo  Sir  E.  Thornton,  May  9,  1979.     MSS.  Notca^  C 
Brir. 

The  Government  of  tho  United  States  will  insist  ou  fair  and  impa& 
tial  examination  and  adjudication  by  Ilayti,  withont  discriminatl 
to  nationality,  of  a  cnntractnal  claim  by  a  citizen  of  Hio  nni{«'d  S! 
against  Hayti. 

Mr.  Evttrtu,  Sec.  of  State,  lo  Mr.  Langatoo,  Dec.  13,  1*579.     MSS.  Itt«t,, 
Soe  tupra,  ^  189. 

"In  regard  to  claims  of  that  character  [contracts],  it  is  a  rule  of  ai 
versal  acceptance  and  practice  that  the  person  thus  volantarily  enU 
ing  Into  aVontract  with  the  Ooverumeul  of  a  foreign  country  or  withi 
the  sul>jects  or  citizens  of  sueli  foreign  power,  for  any  grievauc(>a  I 
may  have  or  losses  he  may  guflfer  resulting  from  such  contract, 
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remitted  to  tbe  laws  of  tlie  conntry  with  whoso  Governtneiit  or  citizens 
the  contract  is  entered  into  for  redress." 

Mr.  Blaine,  Sec.  of  Stato,  to  Mr.  Logan,  Mar.  29, 1881,  MSS.  Iiist.^  Ccut.  Am. 
Sc«,  however,  as  taking  a  mncli  more  oxtcndert  view^,  Mr.  Blaine  to  Mr. 
Hurllxit,  Ang.  4, 1881,    MSS.  Inst.,  Peru. 

"It  is  no  part  of  the  duty  of  this  Govcrnincnl  to  enforce  such  con- 
tracts [for  business  openitions]  or  to  recover  damages  resulting  from 
their  violation.  Every  coutract  is  in  general  to  be  regulated  by  the 
hiws  of  the  country  in  which  it  is  ujadc.  Natural  justice,  mutual  con- 
venience, and  the  practice  of  all  civilized  nations  require  that  contracts, 
whenever  enforced,  should  be  regulated  and  interpreted  according  to 
the  hiws  with  reference  to  which  they  were  madej  otherwise  the  rights 
and  liabilities  of  parties  would  entirely  depend  on  the  Jaw  of  the  coun- 
try where  the  remedy  might  happen  to  be  sought." 

Mr.  Frelmghujsea,  Sec.  of  SUite,  to  Mr.  riiolpH^  Dec.  6,  1834.     MSS.  Inst.,  Peru. 

"It  is  not  necessary  to  rominil  you  that  an  appeal  by  one  sovereign 
on  behalf  of  a  subject  to  obtain  from  another  sovereign  the  payment  of 
a  debt  alleged  to  be  due  such  subject  is  the  exercise  of  a  very  delicate 
and  peculiar  prerogative,  which,  by  principles  definitely  settled  in  this 
Department,  is  phiced  under  the  following  limitations. 

"1.  All  that  oar  Government  undertakes,  when  the  claim  is  merely 
contractual,  Is  tfi  iTiterpose  its  good  ofiicesj  in  other  words,  to  ask  the 
attention  of  the  foreign  sovereign  to  the  claim;  and  this  is  only  done 
when  the  claim  is  one  susceptible  of  strong  and  clear  [)roor. 

"L'.  If  the  sovoreigQ  appealed  to  denies  the  validity  of  the  claim  or 
refuses  its  payment,  the  matter  drops,  since  it  is  not  consistent  with 
the  dignity  of  the  United  States  to  press,  after  such  a  refusal  or  denial, 
a  contractual  claim  for  the  repudiation  of  which  there  is  by  the  law  of 
na'  ions  no  redress.     •     •    • 

"3.  When  the  alleged  debtor  sovereign  declares  that  his  courts  are 
open  to  the  pursuit  of  the  claim,  this  by  itself  is  a  ground  for  a  refusal 
to  interpose.  Since  the  establtshiucnt  of  the  Court  of  Claims,  for 
instance,  the  Government  of  the  United  Stales  remands  all  claims  held 
abroad,  as  well  as  at  home,  to  the  action  of  that  court,  and  ileclines  to 
accept  for  its  executive  department  cognizance  of  matters  which  by 
its  own  system  it  a.ssigus  to  the  judiciary. 

"4.  When  this  Department  has  been  appealed  to  for  diplomatic  inter- 
irentiou  of  this  chvss,  and  this  intervention  is  refused,  this  refusal  is 
regarded  as  final  unless  after-discovered  evidence  be  presented  which, 
under  the  ordinary  rules  applied  by  the  courts  in  motions  for  a  new 
trial,  ought  to  change  the  result,  or  unless  fraud  be  shown  in  the  con- 
Boctiou  of  the  decision.'' 

Mr.  Hayanl,  8cc.  of  State,  to  Mr.  DispLam,  Jnnc  24,  168:>.     MSS.  Dom.  Lot. 

"  As  a  result  of  the  Deiiartmciit's  investigation,  it  is  found  that  the 
claim  of  the  memorialist  belong  to  a  class  not  ordinarily  the  subject  of 
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iiiternatioual  diplomatic  prescntatiou.  There  is  no  <1ou1»ttIiat  tbe  Ceai' 
tral  American  t'onipany  bns  rendered  great  services  not  ouly  lo  Ciuale- 
uiahi  but  to  the  conniiereial  worhl,  iUKl  no  iloiibt,  so  far  as  can  be  judged 
from  the  papers  untler  consideration,  tlmt  the  corporation  has  lK*eu 
treated  by  Giiatemahi  with  an  tingoneroiiH  and  unlawful  hardship  by 
which  it  has  been  subjected  to  great  and  nnmerited  losses.  I5at  at  tbo 
same  time  it  must  be  remembered  tlmt  the  corporation  went  of  its  own 
volition  to  Guatemala,  knowing  that  it  subjected  itself  and  its  pro|KTty 
to  the  laws  of  that  Kepublic,  ami  that  the  liberal  gains  In  be  expected 
in  sueh  an  enterprise  were  to  be  secured  largely  in  consideration  of  tho 
peculiar  risks  arising  from  I  he  system  of  a  country  not  only  with  aa 
unsettled  jurisprudence,  but  liable  to  frequent  political  convnkious.  It 
is  a  great  misfortune,  not  only  lo  the  corporation  but  to  tho  numerous 
business  interests  with  which  it  is  connected,  tLat  the  risks  accepted  by 
it  in  the  present  instance  shoidd  terminate  so  disastrously.  But  they 
weie  necessarily  coutemplated  by  the  corporation  when  it  volnntarily 
went  to  Guatemala. 

"The  rule  thus  stated  is  not  new.  It  has  been  applied  in  iuimmer* 
able  cases  in  this  Department,  many  of  great  hardship.  A  contractual 
<'laim  is  hehl  as  a  rule  not  to  be  tho  subject  of  diplomatic  treatment. 
And  this  rule  is  applied  with  strictness  to  cases  where  tho  creditor  vol- 
nntarily goes  to  the  debtor  country  to  conduct  in  that  country  an  en- 
terprise which  is  to  be  closely  bound  up  with  its  landed  and  busioc^ 
interests.  This  Gi)verument  would  peremptorily  repel  any  claim  by  an 
EuropeaTi  sovereign  to  exercise  international  supervision  over  such  ol 
our  railroad  or  business  corporations  in  the  United  States  as  may  bo 
owned  by  such  sovereign's  subjects.  The  rule  which  this  Government 
would  thus  di*<'li(ri'  to  recognize  it  cannot  with  propriety  proposo  to 
others.    •    •     • 

''The  rule  just  stated  does  uot,  however,  preclude  our  diplomatic  rep- 
I'esentatives  abroatl  from  exercising  their  personal  good  offices,  under 
the  instructions  of  this  Department,  in  recommending,  to  tbe  Ctoveni- 
nients  to  which  they  are  accredited,  claimants  who  are  considered  by 
the  Department  to  be  just  creditors  of  sucliGoverimunts.  It  uiust^  bow- 
ever,  be  understood  in  such  cases  by  all  parties  that  such  good  ofl> 
oes  ore  not  tendered  officially." 


Mr.  Bnyanl,  Stc.  of  State,  to  Mr.  DorBbctmcr,  Jun.  85,  186C. 
Aa  to  good  ofBces,  see  iitjVa,  ^  333. 


M8S.  DfrnuLet 


^'In  respect  of  alleged  contractual  debts  of  foreign  Govorntneiit*  to 
citizens  of  the  United  States,  the  rule  is  that,  while  this  Government 
may  interpose  its  good  offices  to  invite  payment  {infra,  §  233),  if  IhnM* 
offices  be  declined  and  the  existence  of  the  debt  be  denied,  its  interiK»- 
aition  ceases.  In  the  present  case,  payment  of  this  claim  was  urgtd 
upon  Peru  by  former  Administrations,  and  its  payment  wa.s  absolntcly 
refused  on  the  ground  that  no  contract  of  the  character  el  '  'md 

been  made.     I'ntler  Ihe-se  circumstauees,  this  claim  is  not  «i^xij 
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oik;  whUih  this  Goveriiraeiit  shoulil  faiilier  press  dirocily  upon  Pern  ; 
iitiil  consequently  itcauuot  now  be  urged  imliiCL'ltly  upon  Cliili,  wlio,  iu 
takinjr  posjicssioii  o(*  the  gnaiio  deposits  iu  Question  under  a  treaty  ses- 
sion, did  sj  with  rccogaitiou  of  tho  liens  thereon  admitted  by  Peru  to 
be  valid," 

Mr.  Ijayartl,  S«)o.  of  Stale,  U>  Mi*.  Cowio,  Juae  15, 1HI?5.     MSS.  Uom.  Lot. 
Mr.  D.iyartl,  S«;c.  of  Stato,  to  Mr.  Cliriaty,  Juno  10, 1*85;  ibid. 

(2)  Exception  wiikiu:  dii'i.omacy  is  rnx  only  UKTnoD  of  hsdrims. 

§232. 

**  In  all  civilized  countries  instruments  of  this  description  [eharters] 
are  considered  as  sacred,  and  the  welfare  of  t ho  public  and  the  interests 
of  the  fiovermnent  itself  are  deemed  to  depend  upon  their  being  so 
held.  If  the  great  public  objects  for  which  charters  arc  granted  and 
the  private  interests  involved  in  them  were  liable  to  be  sacrificed  at  the 
pleasure  of  the  dominant  authority,  no  authority  in  the  state  which 
might  sneceed  it  could  expect  to  accomplish  a  public  object  by  similar 
meanii.  In  a  Government  which  has  beeu  so  changeable  as  that  of 
MexicOj  it  is  particularly  necessary  lor  the  public  weal  that  duties  un- 
dertaken to  be  performed  by  the  grantees  of  a  charter,  instead  of  be- 
ing strictly  and  harshly  judged,  should  be  viewed  iu  a  spirit  of  equity 
and  even  indulgence.'' 

Mr.  Webster,  Sec.  of  Slate,  to  Mr,  Letclicr,  Aug.  18, 1851.    MSS.  Inrt.,  Mcx. 

"  What  the  United  States  demand  is,  that  in  all  cases  whore  their  citi- 
zens have  entered  into  contracts  with  the  proper  Kicaraguan  authori- 
ties, and  questions  have  arisen  or  shall  arise  respecting  the  fidelity  of 
their  execution,  no  declaration  of  forfeiture,  either  past  or  to  come,  shall 
possess  any  binding  force  unless  pronounced  in  conformity  with  the 
provisions  of  the  contract,  if  there  are  any;  or  if  there  is  no  provision 
for  that  purpose,  then  unless  there  has  been  a  fair  and  impartial  inves- 
tigation in  such  a  manner  as  to  satisfy  the  United  States  that  the  pro- 
ceeding has  been  just  and  that  the  decision  ought  to  be  submitted  to. 
Without  some  security  of  this  kind,  this  Government  will  consider  itself 
warranted,  whenever  a  proper  case  arises,  in  interposing  such  means  as 
it  may  think  justifiiable  in  behalf  of  its  citizens  who  may  have  been  or 
who  may  be  injured  by  such  unjust  assumption  of  power." 

Mr.  Cass,  Sec,  of  Stiite,  to  Mr,  Lamar,  July  2o,  1808,    MSS.  lost.,  Am.  St. 
For  au  accoout  of  a  debato  iu  the  British  Parliamcut  in  1849,  iu  reference  to 
repriJiala  for  unpaid  Spanish  bonds,  8<3c  iu/ra,  $  3Ii^. 

In  instructions  by  Lord  John  Kussell  to  SirO.  Wyke,  March  30.  18G1 
(Drit.  St,  Pap.,  18(31-^02,  238),  is  the  following: 

'*  You  are  aware  that  it  has  not  been  the  custom  of  Uer  Majesty's 
Government,  although  they  have  always  held  themselves  free  to  do  so, 
to  interfere  authoritatively  on  behalf  of  those  who  have  chosen  to  lend 
their  money  to  foreign  Governments,  and  the  Mexiran  bondholders 
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huvo  uot  been  an  exception  to  this  rule.  The  constitalioual  Govern*. 
meat,  however,  while  cstablishe<i  At  Vera  Crnz,  njxlcr  I  lie  Presidency  of 
Seiior  Juarez,  coudiidcil  with  Ca|jtaiii  Diiiiloii,  Iwo  yeara  ago,  an  ar 
raiiffouieut  by  which  it  was  stipohiied  that  L'5  |ut  ccut.  of  the  customs 
receipts  at  Vera  Croz  and  Taiupico  shoiikl  be  assifiupd  to  the  British 
boudholders,  and  IG  per  cent,  to  the  holders  of  couveiitiun  bonds.  That 
convention  was  conflrnipcl  and  extended  by  the  arrangement  lately  made 
by  Captain  Aldham.  The  claims  ol"  the  bondholders,  therefore,  have 
acqnired  thecharacterof  an  lateniattoriul  obligation,  and  you  should  ac- 
cordingly insist  npon  the  punctoal  fulfillment  of  the  oblij^atious  tboa 
contracted." 

Under  these  instructions  Great  Britiiin  united  with  other  creditor 
powers  in  au  attack  on  Mexico  to  enforce  payment  of  this  indebted- 
ness. 

For  the  position  taken  by  the  United  States  at  the  time,  see  sifpra, 
§  ''8.  The  civil  war  then  raging,  the  interposition  by  the  Government 
of  the  United  States  was  one  only  of  protest. 

When  a  Government  does  not  hold  itself  amenable  to  judicial  suit  by 
foreign  claimants  on  contracts  made  by  it,  this  "may  be  held  to  forim 
an  exception  to  the  general  rule"  as  to  contracts. 

Mr.  Evarto,  Sec.  of  Stat-e,  to  Mr.  Gibbs,  Oct.  ai,  1877.    MSS.  limt.,  Porn. 

•^In  regard  to  wliich  [a  contractual  case]  diplomatic  interference  it 

never  put  forth,  except  when  there  is  a  failure  or  dt^nial  of  Justice  shown 
in  connection  with  it;  but  even  in  these  cast-s,  where  the  chiim  presents 
peculiarly  meritorious  features,  the  Government  will  only  make  ns©  of 
its  good  olHees  with  a  view  to  facilitating  the  eflorts  of  the  claimant  to 
obtain  an  adjustment  of  his  claim." 

Blr.  FrelingUoyseD,  Soc.  of  Stat*,  to  Mr.  Coylcr.  June  27,  1682.    MSS.  Donw- 
Lot. 

The  Government  of  the  United  States  cannot  but  regard  with  grave 
anxiety  the  attempt  of  a  foreign  Government  to  compel  by  force  tbo 
payment  of  mere  contract  debts  duo  subjects  of  such  Government  byn 
South  American  state. 

Mr.  FnilLnghnsrsen,  Sec.  of  State,  to  Mr.  Lowell,  Mar.  30,  1883.    MS8.  ItmL, 

Gr.  Brit. 

•'There  have  been  instances,  however,  in  which  our  ministers  have 
received  instructlousof  the  character  proposed  [to collect  foreign  bond*], 
to  tbeextentof  permitting  them  to  accept  payment  from  a  foreign  Gov- 
ernment on  account  of  the  principal  or  interest  of  its  obligations.  Such 
permission,  however,  was  preceded  by  the  assumption  that  the  foreijpi 
Government  was  ready  and  willing  cither  to  make  the  payment  or  to' 
negotiate  with  its  cretHtor  in  such  connection,  and  where  the  intcrvoo* 
tion  of  a  consular  or  diplomatic  agent  of  the  creditor's  country  w.ia  a 
convenience  to  Iwth.  .^Ir.  W.'s  proposition  seems  to  be  founded  oo  m. 
wholly  different  basis  from  either  of  these.  It  is,  as  understoo*!,  to  iii< 
vest  the  Oovernrneut  of  the  United  Statcft  with  the  legal  title  to 
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tain  Russian  liouilfs,  on  accamit  of  which  uo  payments  of  any  character 
appear  to  have  he<?ii  made  for  twftjty-flve  years,  in  tlieexpeclatioti  that 
this  Governmeat  woiikl  by  such  assigniueut  act  as  the  party  iu  interest 
(not  as  its  creditor's  advocate  or  trustee),  and  so  obtain  for  itself  more 
favorable  terms  for  the  liquidation  of  those  securities  than  those  to 
which  other  holders  are  subject." 

BIr,  Frelinglinj-Hen,  Seo,  of  State,  to  Mr.  Uimt,  Jiio.  VI,  18*1.     MSS.  In8t.,Eti8- 

"Your  letters  of  December  31  and  of  the  9th  iustant,  in  relation  to 
the  collection  of  princii)al  and  interest  of  certain  Russian  bonds  iu  your 
possession,  have  received  attentiou. 

"The  instances  to  wliich  allusion  was  made  iu  my  letter  of  the  27th 
ultimo^  where  the  Department  has  authorized  its  representatives  abroad 
to  receive  payineuls  or  accept  settlenients  of  the  bonds  of  a  foreijjn 
Goveiument,  have  been  when  such  Government  was  ready  to  deal  with 
its  creditor,  aud  where  the  intervention  of  a  consular  or  diplomatic 
agent  of  the  creditor's  country  was  a  convenience  to  both. 

*' There  are  also  cases,  but  uot  common  enough  to  form  a  rule  of  ac- 
tion, where  the  bonds  of  one  Government  beinjj  wholly  or  largely  held 
by  the  citizens  of  another,  upon  default  thereof,  the  Government  of 
which  the  ereditors  are  citizens  may  endeavor  Ijy  diplomatic  remon- 
strance or  nei^otiation  to  eiiect  an  intt-ruationai  agreement  between  the 
two  countries,  presrribini^  time  aud  manner  of  adjustment. 

**  Your  proposition,  however,  seems  to  be  founded  on  a  wholly  ditier- 
ent  basis  from  either  of  these.  It  is,  as  I  understand  it,  to  invest  the 
Government  of  the  United  States  with  the  legal  title  of  certain  Rus- 
sian bonds,  ou  account  of  which  no  jmymenta  of  any  character  appear 
to  have  been  made  lor  twenty  live  years,  in  the  expectatiou  that  this 
Government  would  by  such  an  assignment  act  as  the  party  m  interest 
(not  as  its  creditor's  advocate  or  trustee),  and  so  obtain  for  itself  more 
favorable  terms  for  the  liquidation  of  these  securities  than  those  to 
which  other  holders  thereof  are  subject. 

"  Your  proposition  is  contrary  to  internatioiml  usage,  and  is,  more- 
over, Inexpedient  to  a  degree  which  bars  it  from  f^ivorable  consideration, 
inasmuch  as  this  Goverumeut  would  not  wish  to  make  itself  a  preferred 
creditor  over  other  of  its  own  citizens  or  foreigners  who  may  hold  other 
portions  of  the  same  debt." 

Mr.  Frelingbuyson,  Bvc.  of  State,  to  Mr.  Wrigbt,  Jan.  17,  l!584.     MS8.  Dum.  Let, 

"  The  attitude  of  this  Government  with  reference  to  the  settlement  of 
the  Egyptian  debt  question  has  been  one  of  friendly  neutrality.  At 
the  time  of  the  organization  of  the  commission  of  liquitlatiou  in  1880, 
the  United  States  maintained  for  a  time  an  attitmlc  of  reserve,  owing 
to  the  fact  that  accjuiescence  iu  the  scheme  pledged,  or  appeared  to 
pledge,  the  Government  to  accejit  as  binding  upon  any  of  the  citizens 
of  the  United  States  whoso  interests  might  be  involved,  the  action  to  bo 
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tlicR'arter  taken  by  a  commission  iu  the  composition  or  coutrol  of  whi( 
the  United  States  Lad  no  part.  It  appearing,  llo^veve^,  that  no  iuteroa 
of  Anieiican  citizens  were  then  in  taet  to  ho  sniunillod  to  tbo  decisioi 
of  the  coniTnission,  and  animated  simply  by  the  desire  that  uo  nctiou  0 
onr  i»art  slionld  enibarmss  the  Egyptian  Goveriiincnt  in  inakitifj  %ril 
the  aetoiil  creditors  such  arranfjements  as  might  be  acceptable  to  thei 
this  Government,  at  the  urgent  wish  of  the  Khedive's  Goveriimenrj" 
8tnicted  its  representative  at  Cairo,  on  the  17th  of  July,  1880,  to  mlliei 
to  the  phui  of  lii|uidatron,  if  the  Egyptian  Government  legardtsi  sue 
acti<»u  a,s  material  to  the  success  of  the  scheme,  Tlic  Goveromeut  of  tb 
United  States  thns  concurred  in  the  plan,  without  being  positively  i 
terested  thcjvin,  and  simply  to  avoid  embarrassing  the  friendly  Ooi 
crnment  of  the  Khedive." 

Mr.  Port4?r,  Acting  S«5C.  of  State,  to  Mr.  PIiulinj,  Sept.  1(1,  1665.     MSS.   In*l, 
Gr.  Brit. 

Mr.  J.  Q.  Adams,  Secretary  of  State,  in  instructions  to  Mr.  Nclsoi^ 

minister  to  Spain,  April  28, 1823,  took  the  ground  that  Spain  alono  wi 
responsible  for  the  debt  dne  Mr.  Meade. 

MSS.  lost.,  MinisttTs.     5  Am.  St.  Pap.  (For.  Rol.),  417.     Iti/i-a,  ^248. 

lu  Marten's  Droit  des  gens,  29t)  (liv.  3,  ch.  3),  it  is  maintaiued  tha 
when  "a  state  has  recourse  1o  violent  tiuaufial  operations  tending  i 
do  away  with  inherent  obligations  ro  satisfy  its  iudebtedne.ss,  the  viola 
lion  of  ]»roperty  riglits  which  results  is  sul^icient  to  anthori/e  otbf 
nations  to  take  up  in  this  respect  the  cause  of  tlieir  subjects,  iiud  Ifl 
employ  for  tlieir  i)rotection  every  means  authori/«Ml  by  the  law  tM 
nations." 

(3)   TeKDKU   OV  good  OFKICES. 

§  233. 

"  A  mini.ster  is  not  on'y  at  liberty,  but  ho  is  morally  bound,  to  rcndei 
all  tlie  good  offices  he  can  to  other  powers  and  tlieir  subjects  eonsint 
ently  with  the  discharge  of  those  principal  responsibilities  I  havo  de 
scrihetl.  But  it  belongs  to  the  state  where  the  minister  resides  to  de- 
cide in  every  casein  what  manner  and  in  what  degree  such  good  office 
shall  be  rendered,  and,  indeed,  whether  they  shall  be  tolerated  at  alL 
Mr.  Seward,  Sec.  of  State,  to  Mr.  Corwin,  Apr.  18, 1«63.    M8S.  In«t.,  Mcx. 

Good  otlices,  being  in  the  nature  of  nnoflicial  personal  recoininciittii- 
tion,  are  in  this  respect  distinguishable  from  otBcial  intervention. 
Mr,  I^sh,  See.  of  State,  to  Mr.  Curtin,  Oct.  15, 1870.    M8S.  Iu»L,  BnMla, 
itiNtancca  »Mpraf  ^  2'M. 

**  To  ft  minister  of  yoorexi>i'iM'ncc  I  need  not  pomt  out  thc»  proi>er 
ilistinction  between  diplomatic  goi^d  offices  and  persomil  advoeacry^ 
To  extend  all  proper  protection  to  American  citizens  and  to  secure  fo« 
them  in  any  Interests  they  may  have  a  respectful  hearing  boforo  tliC 
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tribiioala  of  the  country  to  wbicli  you  are  accredited,  aud  geuemlly  to 
aid  tljeni  with  i ti form ut ion  aud  advice,  arc  among  the  imperative  and 
grateful  duties  of  a  miui.ster,  dudes  whieli  increase  Lis  usefulness  and 
add  to  bis  respect,  aud  duties  whicb,  1  bave  no  doubt,  you  will  faith- 
fully perform, 
"  To  go  beyond  and  assume  the  tone  of  advocacy,  with  its  inevitable 
■  inference  of  personal  interest  and  its  possible  suspicion  of  improper 
interest,  will  at  once  impair,  if  it  does  not  utterly  destroy,  the  accepta- 
bility and  efficiency  of  a  diplomatic  represeut-ative," 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Hurlbnt,  Nov.  19,  1881.    MSS.     lost.,  Peru. 
For  illuatrutiona  of  good  offlces,  see  tupra,  $$  231,  2^2 ;  and  aeo  alan  Mr.  Bayard, 

Sec.  of  State,  to  Mr.  Jarkson,  July  28,  18-^5.    MSS.  Inst.,  Mer. 
Ab  toBeanmarchuis'sclaiai  against  the  United  States,  aeo  Am.  fct.  Pap.,  (Claims) 

314,  ai9.  334, 343,  433. 4^4. 41)0, 53?.  5tJ3. 581.  a¥J. 


IX.  CLAIMS  FOR  HEAL  ESTATE. 

(1)   TlTLK  TO  UK   8UKD    FOlt   AT  SITUS. 

S234. 

Treaties  as  to  alien  holding  real  estate  are  considered  supraj  §§  138, 
150a,  103,  lOfi. 

"  The  rule  is  universal  tliat  every  question  involving  the  title  to  real 
estate,  whether  by  descent  or  purchase,  must  be  determined  by  the 
law  of  the  country  wherein  such  real  estate  is  situated,  and  all  reme- 
dies for  injuries  in  respect  thereof  must  be  pursued  by  the  jnirty  ag- 
grieved before  the  duly  constituted  tribunals  of  such  country.^ 

Mr.  Marey,  Sec.  of  State,  to  Mr.  de  Soldiog,  Mar,  3,  13oC.    MSS.  Dora.  Let. 

Diplomatic  intervention  will  not  bo  granted  to  secure  rights  to  real 
eBtate.  A  citizen  of  one  country,  who  buys  and  occupies  land  in 
another,  *' cannot  require  bis  native  Government  to  interfere  on  the 
subject  of  the  operation  of  municipal  laws  or  the  judgment  of  mu- 
nicipal tribunals  upon  his  rights  of  immovable  property  iu  this  foreign 
land." 

a  Pbill.  lat.  Low,  G;  adoptixi  by  Mr.  Fi»b,  See.  of  State,  iu  letter  to  Mr,  Conp, 

Oct.  10,  1^71.     MSS.  Dom.  Let. 
As  to  tbo  iirccarioiisne&s  of  title  of  citizens  of  the  United  States  in  Tarkey,  ace 

Mr.   FibU'»  dispatch  to  legation  at  Couslaiitinoidtf,  Mar.  14,  lt<72,     MSS. 

Inst.,  Tarkey  ;  and  Mr.  Fish  to  Messrs.  Tboiuptjon  et  al..  May  9,  187'i,  MSS. 

Dom.  Lt>t.    Si5e,  alao,  tupra,  ^^  165,  17-2. 

"If  a  citizen  of  the  United  States  becomes  the  owuer  of  real  estate 
in  a  distant  country,  he  cannot  claim  for  himself  greater  privileges 
than  those  accorded  to  residents  or  subjects  of  the  country  in  which 
the  property  is  held." 

Mr.  Fish,  Sec.  of  States  to  Mr.  Wilder,  Mtiy  6, 187<l    MSS.  Doin.  Let. 
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The  purchaser  of  laud  in  a  foreigu  eouutiy,  tbongb  he  be  a  citizen  of 
the  Uuited  States,  liolds  it  subject  to  Ibe  local  law  as  to  title  and  con- 
ditions. 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  G.  F.  Se^^ard,  May  C,  leW.     MPS.  In»t 
China. 

A  Mexican  statute  discrituinatiug  against  citizcus  of  the  United 
States  and  other  aliens  iu  respect  to  the  capacity  to  bold  real  estate  in 
Mexico  is  in  cotiflict  with  the  treaty  of  1831. 

Mr.  EvartSi  Sec  of  State,  to  Mr.  Foster,  Juno  23,  1870.    MSS.  limt.,  Mcx. 

$upra,  $  154. 
As  to  Mexican  1i>gi8lation  diacrimiuatitig  against  citizens  of  tho  Uuitc<]  Sratff 

as  to  the  Lolding  of  real  est.ate,  boo  letter  of  Mr.  Frelingbnyscn,  S<mj.  of 

State,  to  Mr.  nnwi?,  Mar.  1.^..  1881.     M.S.S.  n«»m.  L.t.     An.l  Hcf,  also,  •vpro, 

urn,  172  f. 

The  courts  of  the  aUus  aro  tbo  proper  tribunals  in  whicb  the  title  to 
real  estate  can  be  determined,  wbetlu-r  the  clainmnt  be  a  Bubject  or  ft 
foreigner. 

Mr.  FreliughuyiK^n,  Sec.  of  State,  to  Mr.  Scni|;ga,  IVh.  ID,  1^84.    MSS.  Inst., 

Colombia. 

Claims  of  citizens  of  the  United  States  in  reference  to  real  estate  in  a 
foreigu  country  are  ordinarily  to  be  determined  by  the  courts  of  such 

country. 

Mr.  Porter,  Acting  Sec.  of  State,  to  Mr.  Hall,  June  9,  lSif:>.     MS&  lost,. Cam. 
Am.    Sec  Mr.  Bayard,  See.  of  BUte,  to  Mr.  Hall,  Juno  IC,  17, 18?6;  iM. 

But  where  there  ia  a  denial  of  justice  or  undue  discrimlnaticm  the 
Government  of  the  United  States  maj'  intervene. 

Mr.  Bayard,  Si'c.  of  State,  to  Mr.  Hall,  July  13,  1885;  ihid. 

A  question  of  title  to  real  estate,  when  one  of  law  and  fact,  18  **to  bo 
decided  Ity  the  lex  rei  siicc.  The  ense  is  purely  one  for  the  Mexican 
judicial  tribunals  in  the  first  instance,  and  cannot  properly  be  taken 
out  of  their  consideration  by  diplomatic  intervention.  It  can  only  be 
removed  from  the  court-s  by  agreement  between  the  parties.** 

A  claimant  in  such  case  ^'uiust  Ihst  exhaust  bis  rights  in  the  higher 
conrts,  and  until  a  decision  in  the  court  of  last  resort  shnll  have  been 
reudercHl,,  which  deci.sion  shall  amount  to  a  denial  of  justicCi  there  is  no 
ground  on  which  to  base  a  diplomatic  complaint.'' 

Mr.  Bayard.  Sec.  of  Statu,  lo  Mr.  Jackaoa,  July  17,  In^.    MSS.  Inst.,  Hex. 

"Every  sovereign  state  prescribes  for  itself  the  terms  and  eonditions 
upon  which  title  to  lands  within  its  jurisdiction  may  be  acquired  aiid 
hel«i.  If  Turkish  law  imposes  a  disability,  as  to  the  teuuro  of  real 
pro[>erty,  upon  a  Turk  wlio  has  become  naluralizetl  elsewhere  witboot 
the  previous  consent  of  bis  Government,  then  the  question  wonh]  be 
one  of  subjection  to  municipal  regulations  of  those  who  have  vohuiUs* 
rily  placed  thcm.selves  thereunder  in  n  matter  over  which  those  regula- 
tions have  sovereign  and  cxclusivo  control.  And  the  Turkish  Govern* 
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iiient  having  tlie  riglit  to  investigato  the  cases  of  persoDs  applying  us 
foreiguers  for  the  privilege  of  holding  laiulfl,  or  for  any  other  pcrsoua! 
privilege  over  which  uuiiiH-iptTl  hxwn  have  control,  ib  would  seem  to 
have  the  right  to  demand  of  tbetn  such  evidence  as  would  enable  it  to 
ascertain  whether  the  applicants  labor  under  any  disqualification,  and, 
in  event  of  their  refusal  to  produce  yiieh  evidenee,  (o  withhold  thepiiv- 
ilege  sought. 

"The  important  uistinetimis  are,  however,  to  be  borne  io  mind  be- 
tween a  municipal  privilege  and  a  persooiil  riglit  and  between  with- 
holding such  privilege  and  imposing  of  a  penalty.** 

Mr.  Bnyar.l,  Sec.  of  State,  to  Mr.  C«»x,  N..v.  28, 1885.    MSS.  luHfc.,  Turkey.    See, 
for  full  iustructioris,  nujtra,  }  171. 

The  laws  of  the  state  in  which  land  is  situated  control  exelasivoly  its 
descent,  alienation,  and  transfer,  and  tbo  effect  and  construction  of  iii- 
struTnents  intended  to  convey  it. 
Brine  r.  Ids.  Co. ,  9G  U.  S. ,  U'iT. 

The  Government  of  the  United  Slates  is  not  bound  to  indemnify  a 
British  subject  for  losses  sustained,  as  a  claimant  of  real  estate,  by  the 
settk^ment  of  the  boundary  line  betw(>en  New  Yorlc  and  New  Uamp- 
shire.  This  wouhl  be  so  on  general  principles;  but,  besides,  by  the 
Oth  article  of  the  treaty  with  Great  Tlritain  of  17fl4,  it  is  expressly  stip- 
ulated that  British  sulyects  who  hold  lauds  in  the  United  States  shall 
hold  theui  in  like  manner  as  if  ikei/  ircrc  natives. 
1  Oil,  3-iO,  Wirt,  1811). 

That  title  to  land  is  delerminuble  exeln^ively  by  the  Ivx  reisitct,  see 
Whart.  Conll.  of  Laws,  §§  27^1  ^f.  But  this  does  not  preclude  diplomatic 
intervention  when  there  is  nii'dne  iliscriniination  or  denial  of  justice  by 
the  judex  rci  nito'. 

Supra,  ^  2M;  in/ra,  ^^^241,  2-Jlrt. 

As  to  rights  of  foroigncru  to  real  i-bUitc  iu  Mexico,  »ce  Uuuaular  Rcporta  mi  Com- 
invrciAl  RolatioDs,  I8d3,  No.  31,  (k»  /. 

(2)  OrnicnwisB  xa  to  TitRsrASSEs  and  j.victioks. 
§235, 

These,  when  amouutiug  to  forcible  dei>rivatiou  of  right  without  nj- 
conrsc  to  law,  are  the  subjects  of  diplomatic  intervention. 

Supra,  ^  230,  and  cases  there  citeil,      Aii'I  sf«^  A(i|t.,  v<.il.  ii),  ^  235, 


X.  CLAIMS  BASED  OX  NEGLIQESCE. 

S  235rt. 

As  is  elsewhere  seen,  negligence  is  the  basis  of  claims  against  neutrala 
for  non  coraiidiance  with  neutrality  duties. 

Supra,  ^  2«7;  Infta,  45  395#. 
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§  236.]  CLAIMS.  [cnAP.  ix. 

A  foreigu  Government  is  liable  for  damages  to  personal  property  sus- 
tained by  a  consul  of  the  United  States,  and  in  violation  of  his  conso- 
late,  owing  to  the  negligence  of  such  Government 

Mr.  Frelingbayseu,  Sec.  of  State,  to  Mr.  Mathews,  Jan.  16,  1883.     MSS.  Inst., 
Barb.  Powers.    Same  to  same,  Apr.  24, 1893 ;  ibid. 

The  Government  of  a  foreign  state  is  liable  not  only  for  any  injury  done 
by  it,  or  with  its  permission,  to  citizens  of  the  United  States  or  their 
property,  but  for  any  such  injury  which  by  the  exercise  of  reasonable 
care  it  could  have  averted. 

Beport  of  Solicitor,  Dcpt.  of  State,  aiSrued  by  Mr.  linyard.  Sec.  of  State,  to  Mr. 

Sc^ruggs,  May  19,  1885.    MSS.  Inst.,  Colombia. 
As  to  liability  of  borne  Government  for  negligence  in  prcsontiog  claim,  af 

infra,  $  248. 
As  to  "negligence  of  neutral  by  which  belligerent  is  injured,  see  $u2jra,  J  227; 

infra,  $  402. 

XL  LIABILITY  FOB  PRIOR  GOVERNMENT. 

GOVERNMiSNTS  LIABLE  FOR  THEIR  PREDECESSORS'  SPOLIATIONS. 

§23G. 

The  position  of  the  Government  of  Louis  XVIII,  that  it  was  not 
liable  for  Napoleon's  spoliations,  is  refuted  at  length  in  Mr.  Gallatin'e 
dispatch  to  Mr.  Monroe,  January  20, 1817. 

2  Gallatin's  Writings,  22. 

The  payment  by  France  of  these  spoliations  was  in  subjection  to  the 
principle  of  such  liability. 


See  Bupra,  $  222 ;  infra,  ^  3  If)  /. 


The  doctrine  that  "the  present  Government  of  France  is  not  respon- 
Mble  for  any  of  the  injuries  committed  against  the  Americans  by  that 
of  Bonaparte,  is  so  contrary  to  the  acknowledged  law  of  nations,  to 
the  treaties  of  France  with  the  allied  powers,  and  to  the  uniform  recog- 
nition of  all  the  laws  and  acts  of  Bonaparte's  Government  in  relation 
to  French  subjects  and  to  the  internal  concerns  of  France,  that  it  is  not 
probable  that  it  will  be  officially  sustained." 

Mr.  Gallatin  to  Mr.  Price,  Feb.  11,  1824.   2  Gallatin's  Writings,  278. 

The  defense  to  a  diplomatic  appeal  for  redress  for  spoliations  that  th€ 
wrong  was  done  by  a  former  sovereign  who  was  a  usurper,  is  "  unfounded 
ill  any  principle  in  the  law  of  nations,  and  now  universally  abandoned. 
even  oy  those  powers  on  whom  the  responsibility  for  acts  of  past  ndoff 
bore  the  most  heavily."  ^xtA 

Message  of  President  Jackson,  1835.    Deb.  1st  sens.,  23d  Cong.,  kpf^  ^ 

$  318;  tupra,  $  148c. 
As  to  details  of  spoliations  by  France  under  Napoleon,  and 
GoTemmonts  set  np  by  him,  see  rapro,  %  S88. 
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CHAP.  IX.]  DEFENSE??.  [§§  237, 238. 

The  same  position  wus  maintained  in  1S25  and  aftervranls  as  to  IIol- 
hiud'a  liabiJity  for  spoliutious  under  King  Louib. 

Ct>rr«'iipond€Ucti  submitted  by  PrcBident  Monrop,  Feb.   15,  1620.     House  Doc. 
402,  18th  Cong.,  2d  Mtss.    6  Am.  8t.  Pap.  (For.  Kol.),  59C.    Supra,  $  152. 

"Upon  the  dissolution  of  that  confederacy  (that  of  Colombia}  its 
membcra  became,  and  have  been  iufonocd  that  wo  hold  them,  jointly 
and  severally  liable  for  our  claims." 

Mr.  Forsyth,  Sec.  of  Stnto,  to  Mr.  Seinplo,  Fob.  i:i,  1H30.     MSS.  lost,  Colombia. 

An  annexing  or  conquering  state  takes  the  state  annexed  or  con- 
quered subject  to  its  burdens. 

I  Snpra,  $  5. 

I         Revolutions  in  a  State  do  not  affect  its  liability  for  prior  treaty  debts. 

I  Supra,  ^  137. 

I  •  Xn.  DEFENSES. 

^H(  (1)  Part  paymznt. 

1^  §  237. 

H^P  As  to  llual  paymoDt,  sec  infra,  $  245. 

Siicb  payment,  when  on  account,  only  bars  pro  tantOy  but  the  ao- 
ceptaneo  by  claimants  from  the  Government  of  a  snm  smaller  than 
that  claimed  in  full  of  their  demand,  without  protest  or  objection,  ia  a 
valid  and  bintling  compromise  of  the  demand,  and  a  bar  to  a  suit  there- 
for against  the  Government- 

U.  S.  V.  Cbilil,  I'l  Wtill.,  2'K;  U.  S.  p.  Ju«tico,  U  ibid.,  535. 


(2)  Lis  pendens;  election  or  ANornjiit  tiuuunai.;   niss  aojddicata. 

§  238. 
As  to  decisions  of  arbitrations,  boo  supra,  ^  221. 


I  Where  a  claimant  on  a  foreign  country  has,  by  the  law  of  such  coun- 
try, "  the  choice  of  either  the  fndicial  or  the  administrative  branch  of 
the  Government  through  which  to  seek  relief,"  and  selects  the  latter, 
this  does  not  make  the  arbitrary  decision  of  tlio  latter  against  him 
final  and  conclusive. 

Mr.    Fish,  Sec.  of   State,  to  Mr.  Nelson,  Jnn.2,  1873,     MSS.  Iii»t.,  Mck.     Seo 
infra,  $$  241,  329«i. 

*'  The  Constitution  of  the  United  States  limits  and  deliues  the  pow- 
ers of  the  several  branches  of  the  Government,  and  it  is  not  within  the 
province  of  the  executive  to  interfere  by  its  action  with  caseH  (lending 
in  the  courts.  Such  matters  are  within  the  cognizance  and  under  the 
control  of  the  Judicial  branch  of  the  Government,  subject  to  the  ruhjs 
established  by  law  for  the  administration  of  justice." 

Mr.  Fish,  Sec.  of  8tati«,  to  Mr.   Pnlrxlo  Hi'innlio.  May   :U.  1873.     MSS.  Notct, 
Spain. 
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cuLnis. 


A  claim  vkidi  the  elaiiiaiit  has  deeted  to  pretoU  to  Cct^gnm 
not,  while  before  Cottgnm,  be  eotertaliied  bj  the  DeportBeat  of 

A  eoDofllTe  or  tneipiihir  jadgmeDt  by  a  foreign  ooart  is  do  bar 
diplanstie  prooeediDipB  ^  the  soTereign  of  the  plaintiff  a^inst 
mnmmgn  of  the  coort  rendering  the  jadgnent. 

Mr.  Crartivg««.  of  gtAte.  to  Mr.  Foster,  Apr.  19,1979.    MSS.  IimU,  M«x.     /•/n 
ia89a. 

A  suit  brought  in  Hoodaraa  ooarta  by  a  citizen  of  the  United 
to  recover  estates  in  Ilondnras,  mn«t  be  left  to  the  deterxninat 
the  conrtii  in  vhicb  it  is  broagfat^  unless  a  poeitire  denial  of  Je 
abown. 

Mr.  FrelingliayMa,  Sets,  of  SUito,  to  Mr.  Hall,  Jane  18^  16B2.  MS&  loot^ 
Am.  B«e»  liowever,  Mr.  Juhn  Daris,  Asst.  Sec  of  8t»l«»  to  Mr.  flttll.  < 
laaS.    Se^  im/ra,  i^  241.242,  :SSSa. 

Prior  rniiugs  of  tlie  Department  will  not  be  reversed  noless  on  at 
pnxjf  of  after-discovered  evideocc  requiring  a  reversail  of  prior  i 
accompanied   by  proof  that   ther<'  xiror*-  no  laelifK  cm  tlic  daii 
part,  or  of  frandnlent  imposition- 
Mr.  Bayard,  Sec.  of  state,  to  Mr.  BbpUnuj,  J  uoe  24,  l*&.    M--    !         T 

♦'It  lit  a  settled  practice  of  this  Department  that  a  decKsioii  of  tLe 
Secretary,  given  deliberately  on  an  isKue  Rpeelfically  pieseuted  to  him, 
will  be  considered  as  final,  utdess  it  is  shown  to  have  been  pro<1nced 
by  fniudalent  roisrt^preseu tat  ions,  or  made  under  a  palpable  mistake  of 
fact  or  of  law." 

Mr.  Bftyaril,  Sec.  of  SUt«,  to  McH»t«.  Coudcrl  Brw.,  Oct.  7,  1885.     MSS.  Dora. 
Let. 

But  references  to  Department  offices  for  settlement  do  not  constitott^ 
caaea  of  arbitrament  and  award  so  as  to  bind  the  parties  interest 
and  to  convey  final  title. 

Gordon  v.  V.  8.,  7  Woll.,  ISTJ  ;  c>l»d  •itjjm,  §  221. 

♦^A  sentence  of  condemnation  prononnced  by  a  court  having  jarisdio- 
tion  is  generally  regarded  as  prima  facie  valid,  and  acts  as  n  bar  1o 
diplomatic  claim  on  account  of  tlie  transaetion  jndiciully  determioedf 
until  it  sliall  be  shown  tlnit  (he  court  proceeded  in  such  a  manner,  or 
was  governed  by  such  rules,  as  to  make  its  action  subversive  of  jnstice.* 
Mr  Porter.  A««t.  Sec.  of  State,  to  Mr.  King,  F«l),  if7, 188C,    MSS,  Thmi.  Let, 

**  When  a  ca.*^e  has  been  adjudicated  by  the  Department,  such  aiyn 
dicallon  must  be  regarded  as  final,  unless  clearly  shown  to  ba>*e  been 
produced  by  fraud,  or  uuless  there  bo  proof  of  such  after  di.scovertsl 
evidenas  as  would,  had  it  been  adtUieed  on  the  hearing,  have  obang!Od 
the  result." 

Mr.  BBjartl,  Soc.  of  BUite,  to  Mr.  West,  Apr.a8,lBW6;  ibid. 
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cnAP.  rx.] 


RES  ADJUDICATA. 


[$  238. 


The  defense  of  res  adjudicala  does  not  apply  to  cases  where  the  judg- 
meut  set  up  ia  in  violatiou  of  iuternational  hiw. 

Li/ra,  $  242. 

As  to  ret  adjitdicaia  in  internatioD&l  awards,  »ee  in/ya,  $  316;  tupra,  $  281. 

A  reference  of  a  claim  by  American  citizeus  agaiust  a  foreign  sover- 
eign to  au  tiuipire,  who  decides  in  favor  of  the  foreign  sovereign,  does 
uot  preclude  the  injured  parties  from  applying  to  Congress  for  relief. 
Case  of  bi!g  Geaeral  Annetroojj.    Supra,  $  227 ;  infra,  i $  248, 3D0, 401. 

In  a  controversy  betAveeu  the  United  States  and  a  foreign  sovereign 
as  to  boundary,  the  courts  must  follow  the  decision  of  that  Department 
of  the  Government  which  is  intrusted  by  the  Constitution  with  the 
care  of  its  foreign  relations. 
Foster  v.  Neilson,  2  Pet.,2r.3, 

Although  it  may  have  been  a  rule  of  an  Executive  Department  to 
construe  an  act  of  Congress  relating  to  claims  in  a  particular  manner, 
yet,  when  Congress  has  afterward  expressed  an  opinion  in  conflict  with 
that  of  the  Departnient,  such  action  of  Congress  has  been  considered 
as  in  the  nature  of  a  legislative  interpictatiou,  which,  becomiug  cour- 
tesy to  the  legislative  department  requires  the  Executive  to  observe, 
r.  Op.,  8y,  Johnson,  1849. 

Where  a  citizen  of  the  United  States  selects  a  foreign  forum,  this 
Government  presumes  that  he  will  obtain  his  rights. 

OOp.,  374,  Black,  18G9. 

It  is  within  the  power  of  the  head  of  an  Executive  Department  to 
allow  a  claim  which  has  been  rejected  by  ono  of  his  predecessors,  with- 
out new  evidence.  But  the  decision  of  the  head  of  a  Department  ought 
only  to  be  reversed  on  clear  evidence  of  mistake  or  wrong. 

10  Op.,  m,  Bates,  1661. 

When  one  department  of  the  Government  has  lawfully  assumed 
jurisLJictiou  of  a  particular  case,  any  other  co  ordinate  department 
should  decline  to  interfere  with  or  assume  to  control  its  legitimate 
action.  Hence,  when  the  courts  have  acquired  jurisdiction  of  a  case 
of  maritime  capture  the  political  department  of  the  Governmeut 
should  postpone  the  cousidenitiou  of  questions  concerning  reclama- 
tion and  indemnities  until  the  judiciary  has  flually  performed  its  func- 
tions iu  those  cases. 

11  Op.,  117,  Bates,  18(j4. 

When  a  court  of  the  United  States,  in  the  exercise  of  its  discretion, 
has  advisedly  determined  to  permit  a  vessel  Hbele<l  for  violation  of 
the  neotrality  laws  to  be  released  on  bond,  the  executive  departmeni; 
has  no  power  to  interfere  with  the  proceedings. 

12  Op.,  2,  SUmbcry,  18CC.    Infra,  $  39C. 
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§  238.] 

A  decision  made  by  a  fortiun-  head  of  Department,  after  having  bean 
the  parties  in  interest,  and  after  careful  and  thorough  coDsideration  c 
the  case,  there  being  no  allegation  that  any  material  fact  cau  be  sbowi 
which  was  not  before  him,  or  of  fraud,  ©ho'ild  be  regarded  by  his  sui 
eessor  as  final,  and  bo  left  undisturbed. 
13  Op.,  3U7,  Akennni),  1871. 

The  principlo  that  the  final  decision  of  a  matter  before  the  bead  of 
Departmeut  is  binding  upon  his  sueeessor  in  the  same  Dopiirtnifntj 
under  certain  well  defined  exceptiou»,  has  been  so  lrequeutl3-  deelare< 
tbut  it  is  now  entitled  to  bo  regarded  as  a  settled  rule  of  adiniuistruU^n 
law. 

13  Op.,  45<J,  liristow,  acting,  1871. 

Where  »  claim  was  duly  referred  to  the  boartl  of  commissioDers  con- 
stituted under  the  convention  with  New  Granada,  of  1857,  and  submit 
ted  to  au  umpire  authorized  by  that  convention,  who  re[»orted  his  award 
during  the  existence  of  tlio  board,  atul  payment  was  suspended  at  th< 
Treasury  by  request  of  the  Secretary  of  State,  and  t!ie  case  was  after- 
ward referred,  without  the  chiimant's  consent,  to  the  commission  crmsti- 
tuted  under  the  convention  of  1S64  with  the  United  States  of  OolombtA, 
as  the  representative  of  th*,'  late  Kepublic  of  New  Oranada  :  it  wai 
held  by  the  Attorney-General  (Hoar)  that  by  the  submission  of  tbit 
claim  to  the  latter  commission,  in  the  mauner  stated,  the  claininiit  yr%n 
not  divested  of  liis  ri^^hts  ;) gainst  New  Granada  tinder  the  award  of  tbo 
umpire  aforesaid. 

13  Op.,  19,  Hoar,  iStlO. 

The  award  not  hsivitig  been  vacated,  opene<l,  or  sot  aside  dunog  tbe>' 
life-time  of  the  former  commission,  and  the  clainiant  having  doiK>  uoth- 
ing  since  to  waive  his  rights  thereunder,  it  was  further  ruled  tbal  8ach.< 
award  should  bo  treated  by  our  Government  as  a  valid  and  concIodiTO 
asoertaiument  of  his  claim  against  New  Granada. 
Ibid. 
Thftt  a  soverelgD  is  as  niucU  bound  to  rodross  a  wioug  dono  l>y 

decision  of  a  court,  OTvn  uf  n<l(niralty,  as  by  orroucous  csoctitivo  ao<iol^' 
infra,  $  320a. 

The  executive  and  the  judicial  deparlmeuts  of  the  GovernuK'nt  being 
coordinate  powers,,  it  follows  that  judieiid  decisions  on  questions  of 
international  law,  while  entitled  to  great  respi^'ct,  do  !iot  l»ind  the  IH»- 
partraent  as  wouhl  rulings  of  a  superior  tribunal.  In  addition  to  other 
rojwons  for  this  position  (see  considerations  stated  in  VVbart.  OoiD.  Am. 
Law,  §  3I>1),  the  very  fact  that  the  judiciary  applies  muuicipai  law, 
while  the  Department  of  State  is  bound  to  consider  not  merely  tnn> 
nicipal  law,  but  the  relations  of  the  Unit<Ml  States  to  foreign  iKiwers 
irrespective  of  municipal  le;rislation  or  adjudication  {nupra^  §  9;  infra^ 
\  320a),  makes  it  necessary  lor  tlie  executive  to  act,  iu  matters  of  infer- 
national  law,  as  a  powi  r  in<lcjMndent  i>f  the  Judiciary.  !n  ncconlanco 
with  this  vifw  the  sii]>remju'y  «»f  the  political  de|>artmt  :»>r- 

crnment  has  been  acknowledged  by  the  judiciary  iu  ri  ito- 
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CHAP.  IX.]  RES    ADJUDICATA  :    LIMITATION  :    WAR.     [§  239,  240. 

rial  bouudaiies  («wpra,  §  2'J)  and  to  recognition  of  foreign  Governments, 
{Sitpray  ^  71.)  The  executive  also  is  rcfjnrded  by  the  judiciary  as  the 
tinal  tributitil  by  whom  is  to  be  determined  the  question  of  the  pressure 
of  claims  by  citizens  of  the  United  States  on  forei^jn  sovereigns.  {Su- 
pra, §  220.)  A  construction  of  a  treaty,  also,  by  the  courts  of  one  of  the 
eontractlnr;  sovereigns  can  only  have  iijuiiiej[>ai  oi>era(ion ;  nor  can  such 
ronstructioa  be  sot  up,  even  by  the  sovereij^ii  by  wlioso  courts  it  is  pro- 
nounced, as  an  authority  when  conducting  negotiations  with  the  other 
Rovereigu  as  to  the  meaning  of  t!io  treaty.  iSuprOy  §§  9,  133,  130.) 
That  meaning  is  a  matter  of  international  settienteut.  If  the  parties 
caniiot  agree  in  reference  to  it,  it  must  be  referred  to  arbitration  or,  as 
the  last  resort,  to  war.  Nor  can  the  judiciary  control  the  actions  of 
the  executive  in  either  the  construction  or  the  application  of  a  treaty. 
{Snprn,  §  130.) 

That  a  sovereign  cannot  jnotect  himself  by  a  decision  of  one  of  bis 
prize  courts,  when  such  decision  is  in  conflict  with  sound  iiiinciples  of 
international  law,  will  be  lierealtcr  seen.  [Infra,  §  320n.)  It  is  impor- 
tant to  keep  in  mind  in  this  conneetiftii  (he  striking  summary  of  Mr. 
t/Ushing,  given  April  11,  IstUt,  to  the  Secretary  of  the  Treasury,  as  in- 
dorsed by  Sir  T.  Twiss  in  his  rainiihlet  on  Continuous  Voyngcs,  that 
**  whilst  the  jiolitical  department  rd"  the  American  tiovernment  was  en- 
gaged in  the  early  part  uf  the  picstnt  century  in  contbatrng  the  over- 
strained construction  of  the  laws  of  maritime  war,  set  up  by  the  courts 
and  publicists  of  Enghnul,  not  a  few  of  the  uuist  exceiitionable  of  these 
constructions  were  at  ihe  same  time  Ijeing  transported,  one  by  one,  into 
tlie  jnrisprudencc  of  the  United  States  by  the  judicial  dei>artnn'nt  of  its 
Government,  tcitk  a  prevailing  tendency  to  exaggerate  the  rights  of  piize 
in  the  interests  of  the  captors."  Sir  T,  Twiss  adds  "that  it  would  ill 
become  jui  English  jurist  not  to  admit  that  the  prize  uibnnsds  of  the 
United  States  had  ample  just iticat ion,  in  the  early  ]»art  of  the  i»i'esent 
ceiituiy,  in  reciiirocating  the  rigorous  rules  which  Lurd  Stonsdl  applied 
to  the  traile  of  m-ntrals  during  the  wars  of  Iht*  French  revolution,  and 
which  weje  traditions  from  the  wars  of  the  previous  century."  As  a 
further  illitstraliun  of  (his  teu<lcDcy  may  be  cited  the  Springbok  case, 
discussed  infra,  §  3t>l'.  On  lliis  subject  see,  in  general,  Judge  Cooper's 
opinion  "on  the  efiect  of  a  sentence  of  a  toreijin  court  ut  admindty ;" 
edited  ami  approveil  l>y  Mr.  A.J,  Dallas,  Philadclidila,  1810,  and  rpio'ted 
infra,  §  320«.     As  to  limdity  of  awards  see  App.^  vol,  iii^  §  23S. 

(3)  Limitation, 

§239. 

There  is  no  statue  of  limitation  as  to  international  claims,  nor  is  there 
any  presumption  of  i>ayntent  or  settlement  from  the  lapse  of  twenty 
years.  Governments  are  presumed  to  be  always  ready  to  do  justice,  and 
whether  a  claim  be  a  day  or  a  century  old,  so  that  it  is  well  founded, 
every  principle  of  natural  equity,  of  sound  morals,  requires  it  to  be  paid. 

Mr.  Crall6,  Actiug  Sec.  of  State,   to  Mr.   Cniiiip,  Oct.  :50.   1^41.     MSS.  liiht., 
Cbili.     See  App.,  vol.  iii,  $  "2:^^. 

(4)    I.\TEn.MEDlATE  WAR  OR  SETTLBMEM*. 
§  240. 

The  eflect  of  a  war,  followed  by  a  treaty  of  ])eace,  is  to  exlint;uish  sueb 
claims  by  the  citizens  of  one  of  the  belligerents  against  the  (Jovernmeut 
of  the  other,  as  are  not  provided  for  by  the  treaty  of  peace. 

8w  infra  ^  WM.  G73 
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War  and  subsequeut  peace  oxtinguisli  prior  treaty  obligations  not 
relatiDg  to  sovereignty. 

Stipra,  ^  135;  in/ra,  H  303/. 

I'he  effect  of  the  qttasi  war,  in  Mr.  Adams's  time,  involving  *'  roeasnrca 
oi*  retaliation,  sncb  as  the  esclnsion  of  her  vessels  and  produce  from  oar'' 
ports,"  in  releasing  spoliations  i>rior  to  that  period,  is  discussed  in  a 
dispatch  from  Mr.  Gallatin,  minister  to  France,  to  Mr.  Monroe,  October 
14,  ISIC. 

2  Galtatiu'a  Writiags,  M. 

Claims  by  British  subjects  against  the  United  States  prior  to  the  rat- 
iflcation  of  tbo  treaty  of  Ghent,  and  not  presented  to  the  commission 
appointed  under  that  treaty,  are  barred  by  the  provision  of  such  treaty 
requiring  all  prior  claims  to  be  laid  before  the  commission,  or  to  be 
"considered  aslinally  settled,  barred,  and  thenceforth  inadmissible.** 
3lr.  8oward,  Sec.  of  State,  to  Mr.  Stnurt,  July  8,  18G2.    MSS.  Notes,  Gr.  BriL 


But  it  may  be  otherwise  when  by  the  treaty  of  submission  there  is  n 
Buch  reference,  or  when  the  claim  is  one  not  falling  within  the  reference. 

Sco  »upra,  ^^'J*J1,  >\bore  tLo  liuiits  of  iDtcruatioijuI  eoaimi(»ioiifl  auMHsmascd; 
and  see  «i«pra,  $  238,  a«  to  plra  of  n$  adjudicata  in  sucli  caact*. 

"The  mere  fact  of  war  can  never  extinguish  any  claim.  If,  indeed, 
claims  for  indemnity  be  the  professed  ground  of  war,  and  peace  be  after- 
wards concluded  without  obtaining  any  acknowledgment  of  the  right, 
such  a  jieacc  may  be  construed  to  be  a  relinquishment  of  the  righi 
on  the  ground  that  the  question  has  been  put  to  the  arbitration  of  the 
sword,  anil  decided.  But  if  a  war  be  waged  to  enforcyi  a  disputed  claim, 
antl  it  be  carried  on  till  the  adverse  party  admit  the  claim,  and  agree  taj 
l)rovide  for  its  payujent,  it  would  be  strange  indeed  to  hold  that  the 
elaim  itself  was  extinguished  by  the  very  war  which  had  compelled  its 
express  recognition.  Now,  whatever  wo  may  call  that  state  of  things 
which  existed  between  the  United  States  and  France  from  170S  to  1800, 
it  is  evident  th.it  neither  party  contended  or  supposixl  that  it  had  been 
such  a  state  of  things  as  had  extinguished  individual  claims  f<ir  indem- 
nifications for  illegal  seizures  and  con fisciit ions." 

Mr.  Wobnter's  spooch  on  Frouch  spoliatioas,  4  W«bator'»  Works,  lOJ. 
Aji  to  Frencli  spoliations  tu  thiii  relation,  seo  infra,  $  21:4. 

'*  Mr.  Gallatin  having  been  applied  to  in  1S27,  to  advocate  a  claim  for] 
iudemnit.y  of  an  American  citizen  on  the  British  Government  ari.sin;{J 
out  of  the  capture  and  c'ondemnation  of  vessels  and  cargoes  in  1S01>, 
and  consequently  prior  to  the  war  of  1812,  wrote  to  the  Secretary  of 
State:  'You  will  perceive  by  the  inclosed  copy  of  the  Treasnry  answer 
that  this  is  om*  of  the  numerous  cases  of  vessels  condemned  by  Um 
British  courlH  either  under  illegal  decrees  or  under  false  ]»retenses,  anti 
for  which  no  indemnity  was  obtained  by  the  treaty  of  peace.  Vuu  niaji 
remember  that  at  Ghent  we  made  a  kind  of  protocol  for  the  purpose  < 
j)reservitig  the  rights  of  the  United  States  and  of  their  citizM 
withstamling  that.  <imissiou.  The  claim  iiiny  at  any  time  h> 
though  eertaiidy  not  Willi  it  will  be  entertuiiiL 

Great  I'lifain.     I  am  iiMt  .  er  betm  done.     Ro^   

desiivns  to  be  uhi  idAiU6t  I  wuuiU  uut  voatnre  ua  n  BUfp 
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tbis  kind  belbro  the  subject  bad  beeu  fully  examiued  aud  tbo  Presi- 
dent had  decided  thereon.'  (Mr  Gallatin  to  Mr.  Clav,  April  3,  1S27, 
MSa.)" 

Lawrence's  Wlieaton  (ed.  1863),  878. 

Ka  uatiou,  during  a  war,  couducts  herself  contrary  to  the  law  of  na- 
tious,  aud  no  notice  is  taken  of  such  conduct  in  the  treaty  of  pe^ice,  it  is 
thereby  so  far  considered  condoned  as  never  afterwnrd  to  be  revived  or 
to  be  a  subject  of  complaint. 

Ware  ».  Hylton,  3  Dall.,  109,  230. 

(5)  NOX-EXnAU8TION  OP  LOCsAL  JUDICIAL  nE>rEDlES. 

§241. 

Injuries  by  belligerent  and  mob  action  are  discussed  under  prior 
beada,  §§224J. 

When  diplomatic  intervention  is  asked  to  press  payment  for  an  in- 
jury sustained  by  a  forei^^ner  in  this  country,  it  is  first  to  be  considered 
"whether  the  party  complaining  has  duly  pursued  tbo  ordinary  reme- 
dies provided  by  tbo  laws,  aa  was  incumbent  on  him,  before  he  would 
be  entitled  to  apjieal  (o  the  nation,  and  if  be  has,  whether  that  degree 
of  ^Toss  and  palpable  negligence  has  been  done  him  by  the  national 
tribunals  which  would  render  the  nation  itself  responsible  for  their 
conduct." 

Mt.  Jeffersjon,  Sec.  of  State,  to  llio  Att'y  Geu.,  Max.  13, 1793.    MSS.  Dom.  Lot. 

"The  courts  of  justice  exercise  the  sovereignty  of  this  country  in 
judiciary  matters;  are  supreme  in  these,  and  liable  neither  to  control 
nor  to  opposition  from  any  other  branch  of  the  Government." 

Mr,  JeflVrsun,  Sic.  uf  Stak-,  Ii>  Mr.  Goorl,  Si'pt.  0,  17»3.     MSS.  Notes,  For.  Leg. ; 
4  Jeff.  Worki*,  G^. 

"The  rule  by  which  all  Governments  conduct  themselves  in  cases 
where  injury  has  been  done  by  individuals  of  one  to  individuals  of  the 
other  Goveruuient  is  to  leave  the  injured  party  to  seek  redress  in  the 
courts  of  the  other.  If  that  redress  be  finally  denied,  after  due  apiili- 
cation  to  the  courts,  it  then  becomes  a  subject  of  national  complaint." 
Mr.  Joiarvrson,  Sec.  of  State,  to  Mr.  King,  Dec,  17, 1793.    MSS.  Dom.  Let. 

To  give  a  foreign  Government  a  claim  against  as  for  damages  to  its 
citizens  or  subjects  by  our  failure  in  neutral  duties  "  there  must  be 
some  palpable  default  on  the  part  of  our  Government." 

Mr.  Jofterson,  Sec.  of  State,  to  the  minister  of  Great.  Britain,  Dec.  20,  171Ki. 
MSS,  Notes,  For.  Leg. 

Ter-sonal  injuries  inflicted  on  citizens  of  the  United  States  when  in 
Great  Britain  can  be  redressed  only  by  appeal  to  the  local  courts;  nor 
can  the  Government  of  the  Unital  States  complain  of  failure  of  justice 
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in  this  respect  if  fcho  trials  were  fair  and  tbo  due  course  of  jaHtico  wa 

pursued. 

Mr.  Moaroe,  Soo.  of  State,  to  Mr.  J.  Q.  Adaras,  Nov.  10,  1815.    IISS.  lunt..  Mio 
fston. 

»'  The  gjeneral  rule  is  tLat  foreigners  are  bound  to  apply  to  the  tri^ 
bunals  of  justice,  if  they  are  open,  for  recircss  of  any  grievance  befor 
they  appeal  for  it  to  the  Goverument  of  those  tribunals ;  ^  and  bene 
there  can  bo  no  claim  against  the  Government  of  the  United  8tat<! 
for  injuries  inflicted  on  the  coast  of  Florida  on  two  wrecked  French 
vessels  and  their  crews,  unless  the  remedy  of  recourse  to  the  civil  tr 
bunals  has  been  exhaust-ed. 

Mr.  Clay,  Sec.  of  State,  to  Mr.  do  Marouil,  Mar.  28, 1837.    MSS.  Notea,  For^ 
Leg.    Seo  also  ibid,  for  letter  of  Mr.  Clay  to  Mr.  Salascar,  D«c.  22,  1B27. 

"It  is  not  necessary  to  affirm  that  a  Government  is  not  responsible 
in  any  case  to  a  foreign  Goverument  for  an  alleged  erroneous  judicia 
decision  rendered  to  the  prejudice  of  a  subject  of  said  foreign  Govenv 
ment.  But  it  may  be  safely  nsserte«l  that  this  responsibility  can  onlj 
arise  in  a  proceeding  when  the  foreigner,  being  duly  notified,  shall  havf 
made  a  full  and  bona  fide^  though  unavailing,  defense,  and,  if  nc 
sary,  shall  have  carried  his  case  to  the  tribunal  of  last  resort.  If,  aftej 
having  made  such  defense  and  prosecuted  such  appeal,  he  shall  hav^ 
beeu  unable  to  obtain  justice,  then,  and  then  only,  can  a  demand 
with  propriety  made  ujion  the  Government." 

Mr.  Claj-,  Sec.  of  State,  to  Mr.  Tacoo,  Feb.  5,  lfti«.     MSS.  Xutc^  For.  I^g. 

"Although  a  Government  is  bound  to  protect  it8  citizens,  uud 
that  their  injuries  are  redressed  when  justice  is  plainly  refused  to  tlien 
by  a  foreign  nation,  yet  this  obligation  always  presupposes  a  resort,  in' 
the  first  instance,  to  the  ordinary  means  of  defense  or  reparation  whirh 
are  afTorded  in  the  country  in  which  their  rights  are  infringed,  to  which 
laws  they  have  voluntarily  subjected  themselves  by  entering  within  th^ 
sphere  of  their  operation,  and  by  which  they  must  consent  to  abide 
It  would  be  an  unreasonable  and  oppressive  burdeoi  upon  the  lut 
course  between  nations  that  they  should  be  compelled  to  iuvcj^tigat 
and  determine,  in  the  first  instance,  every  personal  offense  committi*^ 
by  the  citizens  of  the  one  against  the  other.**  (A  case  of  a  tort 
mitted  on  the  claimant  by  a  mob  in  Cuba.) 

Mr.  McLuae,  8oc.  of  State,  to  Mr.  B.  J.  Shain,  May  »K,  lKt4.    MSS^  ihnn^  ] 

Wheu,  in  case  of  a  tort  inflicted  by  French  aalhontic«  • 
can  vessel,  the  Ftench  ministry  tenders  "ar  ' 

nature  of  an  execution  ugainst  the  imperial  tn 
indicated  by  the  minister  must  atall  hazards  bo  pm->n 
dipL)matic  intprference  on  the  part  of  <his  Govcniu 
cised." 

Mr.  Forajtlif  See.  of  6talo»  to  lit.  Saltonwtall,  Janfl 
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A  citixeu  of  tbe  United  States,  residiug  in  Canada,  whose  properly 
there  situate  ha«  "been  destroyed  and  pilUijjed  by  British  titwps,"  must 
flrst  seek  redri'ss  from  the  "tribunals  of  the  country  under  whose  laws 
he  h;is  settled;"  and  until  tliis  remedy  has  been  exhausted  ho  is  not 
entitled  to  the  intervention  of  the  Department  of  State  in  his  behalf. 

Mr.  Buclianan,  Sec.  of  State,  to  Mr.  Larraboe,  Slar.  0,  I84G.    MSS.  Dom.  Lot. 
As  to  thft  mniutouance  of  tl»is  posiliou  in  respect  to  the  New  Orlcana  riot  i>f 
18r>l,  see  $vpra,  $  226 ;  in  reference  to  lb©  aDli-Chinese  riots  of  1885,  rupra, 

"  It  may  be  8aid  that  the  claimants,  according  to  the  ordinary  prac- 
tice of  the  British  courts,  had  a  right  of  appeal  to  the  lords  of  appeal, 
and  that  tis  they  did  not  avail  themBclvea  of  that  riglit  they  must  bo 
presumed  to  have  acquiesced  in  the  decision  of  the  admiralty  court." 
*  *  •  [To  this]  "it  may  be  answered  that  the  claimants  had  incurred 
great  expense  in  the  prosecution  of  their  lights  before  tlie  admiralty 
court  and  had  not  the  means  lor  carrying  the  case  further  in  the  form 
in  which  it  was  there  presented." 

41r,  Webster,  Sec.  of  State,  to  Sir.  Lawrence,  J:in.  i:\  ISM.     MSS.  lust.,  Or. 
Bnt. 

Nor  does  this  limitation  apply  wheo  the  point  in  issno  has  already 
been  decided  by  the  appellate  court  adversely  to  the  claimant 
Ibid. 

The  Goverumeut  of  the  United  States  cannot  be  heM  liable  fur  injury 
done  to  a  foreigner  by  a  State  court  erroneously  assuming  jurisdicliou 
over  such  foreigner  to  his  detriment,  unless  i>roper  steps  had  been  taken 
fur  reversing  the  decision,  and  ail  legal  redress  had  been  exhausted. 
"No  principle  of  law  is  better  settled  than  that  the  acts  of  a  court  of 
limited  jurisdiction  exceeding  its  authority  are  not  obligatory,  and  the 
person  injured  in  conscfpicnce  thereof  can  have  redress  against  (Ije 
court  as  well  as  the  parties  to  the  prosecution.'^ 

Mr.  Marcy,  Sec.  of  Stato,  to  Mr.  Bert iuatti,  Dec.  1,  ISTrfJ.    MSS.  Note»,  h aly. 

But  this  SO  far  as  concerns  personal  liability  of  judges  for  merely 
negligent  error,  or  error  not  involving  ma]iriotK>s  t'onspiiucy,  is  in  con- 
flict witli  the  weight  of  authority.  It  must  also  be  remembered  that 
where  a  remedy  of  impeaclimeut  is  provided  no  civil  suit  based  on 
judicial  aetiou  can  be  maintained.  On  the  other  hand,  a  Governujeut 
is  as  liable  for  the  action  of  its  judicial  department,  in  violation  of  inter- 
national taw,  as  it  is  for  the  action  of  its  executive  department  in  viola 
tion  of  international  law. 

Infra,  ^  241a. 

The  Department  of  State  cannot  take  cognizance  of  claims  which  are 
cognizable  by  the  judiciid  tribunals  of  the  United  States. 

Mr.  Soward,  Sec. of  State,  to  Lonl  L^  oris,  Jan.  li,  186:<.     MSS. Notes,  Gr.  Brit. 
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British  subjects,  persoually  injured  in  oue  of  the  States  i«  this  coal 
try,  must  seek  redress  tlirougii  the  tribnnals  of  such  State.     Tbcir 
is  not  one  for  diplomalic  interveiitiou. 

Mr.  Sowanl,  Sec.  of  Sr-iite,  to  Mr.  Dovens,  Ma^  23.  IH6&.    M88.  Dom.  Lei. 

The  Department  of  State  cannot  give  redress,  in  case  of  alleged  actio 
injurious  to  foreigners  by  inferior  tribunals  in  the  United  Statesi,  nn 
till  means  of  legal  revision  or  correction  are  exhausted. 

Mr.  Seward,  Sec.  of  State,  to  Mr.  Cerrat  i,  July  7, 1868.    MSS.  Notee.  Italy. 

A  claim  against  a  foreign  Government,  based  on  misconduct  of  it 
domestic  officials  must  be  presented  to  the  judicial  department  of  sac 
Government,  when  snuh  a  dei)artment  is  fairly  orguiiizt'd  and  has  juris 
diction  of  the  case. 

Mr.  Fiwb,  S.c.  of  Stuto.  to  Mr.  Riiger,  Oct  21,  18G9.     MSS.  Doiu.  Let. 

By  section  10G8  of  the  Ef  vised  Statutes  (being  part  of  the  statuta 
organizing  tLe  Court  of  Claims)  *'  aliens  who  are  citizens  or  sultJectK 
any  Government  which  accords  to  citizens  of  Ihe  United  States  th 
right  to  prosecute  claims  against  such  Government  iu  its  court*,  shall 
have  the  privilege  of  prosecuting  claims  against  the  United  States  in  tltd 
Court  of  Chiiujs,  whereof  such  court,  by  reason  of  their  subject-inattet 
and  character,  might  take  juris<li(!tion."  Under  the  act  of  2Ud  July, 
1868,  from  which  this  section  is  taken,  there  being  proof  of  provUioi 
in  Turkey  for  the  prosecution  of  suits  against  tlic  riovernmeut  by  cil« 
izpus  of  the  United  States,  the  remedy  of  a  Turkish  subject  for  injarief 
alleged  to  have  lieen  intlicted  on  him  by  Government  ollicials  in  Toi 
is  in  the  Court  of  Claims. 

Mr.  I  bli,  Sec.  of  State,  to  hnUazri  KfTfndi,  Feb.  8,  Hft\.    MSS.  Nol^ii^  Tarkajr; 

"  It  is  uot  within  the  province  of  the  executive  brnnch  of  this  Gor 
ernment  to  interfere  in  any  way  with  tlie  picccedjngs  of  the  jndiciarX 
in  an  action  instituted  by  a  private  citizen/'  even  though  such  a  citisei 
be  a  consul  for  a  foreign  state. 

Mr.  Fiab,  Sec.  of  Stato,  to  Mr  Cataoazy,  Jano  13,  1871.    MSS.  NoKm,  Rojwla. 

A  claimant  must  exhaust  his  remedy  before  the  local  tribunals,  wben 
there  arc  such,  and  when  he  is  admitted  to  equal  privileges  iu  t 
before  he  can  claim  diplomatic  intervention. 

.Mr.  n^b,  Sec.  of  State,  to  Mr.  Taylor,  Oct.  20,  1971.     MSS.  Dow.  Lot. 

'*  It  is  not,  however,  within  the  province  or  the  u.sage  of  this  Govern 
mentto  interfere  in  behalf  of  private  citizens  iu  their  assertion  or 
of  private  property  situated  iu  foreign  nations.    Such  rights  roast 
rcgnlated  and  determined  according  to  the  laws  of  the  country  w 
the  properly  may  bo  situated. 

"The  consul  of  the  United  States  at  Warsaw  ijj  Mr.  Charles  de  lIof« 
man.    ^Ir.  Kidinski  is  at  liberty  to  address  him,  requeatiog  hia 
olllces  in  his  l)ehalf,  or  whatever  nnoflicial  services  he  may  be  able 
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williug:  to  render.  Uy  iiiclosiug  this  iiresent  letter  in  the  original  to 
the  consul,  Ibnt  officer  will  ijereoive  Iho  view  wliicb  is  taken  by  the 
Departmrut  of  tlie  case;  but  ibe  Department  can  bare  no  responsi- 
bility in  the  premises,  nor  can  the  consul  be  expected  to  incur  cliurges 
or  fees  otber  tban  sacb  which  be  may  bo  proviiled  witli  funds  to  meet. 
Any  letter  to  the  consul,  if  desired,  may  bo  sent  to  tbis  Department  for 
transmissiou  to  him. 

Mr.  naU%  Asst.  Sec.  of  State,  to  Mr.  KulasAOwski,  May  8,  1872.     MSS.  Dom. 
Let. 

A  claimant  in  a  foreign  state  is  not  required  to  exhaust  justice  in  such 
state,  when  there  is  there  no  justice  to  exhaust. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Pile,  May  '2t»,  1873.    xMSS.  Iii.st.,  Venoz. 


"When  the  matter  is  properly  within  the  juri.sdictiou  of  the  courts 
of  a  foreign  Government,  the  Government  of  th[>  United  States  does 
not  interfere,  except  when,  after  a  diligent  proseculion  of  all  the.  reme- 
dies which  the  law  of  the  country  aftbrds,  it  tarns  out  that  there  has 
been  a  denial  of  justice  to  the  party  invoking  its  aid.  " 

Mr.  Davis,  Aewt.  Si  c.  of  State,  to  Mr  Mos..-l>y,  June  i»:i,  1H73.     MSS.  Dora.  Lot. 

Questions  properly  belonging  to  the  judiciary  of  a  couutry  on  whom 
a  claim  is  made  should  be  submitted  to  such  judiciary,  and  should  not 
be  made  the  subject  of  diplomat!*!  interference,  unless  it  should  appear 
that  the  judicial  remedy  was  refused  or  iierverted. 

Mr.  Fisb,  Sec.  of  Stale,  to  Mr,  Pratt,  Mar.  20,  1875.     MSS.  Dom.  Let. 
Mr.  Fish  to  Mr.  Warren,  Fob.  17,  1875;  iluU 

If,  by  the  laws  of  Mexico,  it  is  made  essential  that  the  facta  on  which 
ii  claim  against  her  is  based  *'  should  be  first  iuvestigated  by  the  min- 
istrj^  of  war  and  marine,  it  i.-^  conceived  that  the  subject  should  be  re- 
ferred to  that  department  by  tbe  minister  of  foreign  aflairs;  such  would 
be  the  course  pursued  by  this  Goveruracnt  were  a  similar  demand  to 
be  made  on  it  by  that  of  Mexico." 

Mr.  Frclinghnyacn,  Sec.  of  State,  to  Mr.  Morgan,  Nov.  15,  1883.    MSS.  Ii!8t., 
Mes; 

"  I  have  had  the  honor  to  receive  your  note  of  the  28th  April  last, 
and  have  given  due  consideration  to  the  request  therein  presented  that 
the  pending  claim  of  Mr,  .1,  P.Tuustall,  a  British  subject,  tor  indemnity 
from  the  Government  of  the  United  States  by  reason  of  the  murder  of 
his  son,  John  11.  Tnnstall,  iu  1878,  in  the  Territory  of  New  Mexico, 
shouhl  have  examination  and  decision  at  my  hands. 

"The  fcicts  of  ibe case, and  the  assumed  merits  thereof,  on  which  Her 
Majesty's  Government  ba.ses  its  expectation  that  the  claim  of  Mr.  J.  P. 
Tuustall  will  be  recognized  by  the  Government  of  the  United  Statxis, 
are  80  folly  set  fortli  iu  the  correspondence  exchanged  between  this  De- 
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partmeut  and  your  legation  siuco  Miirch  9,  187S,  tbo  date  of  Sir  Ed- 
ward Thornton's  note  first  presenting  the  subject,  that  a  very  brief  sum- 
mary will  suffice  for  my  present  purpose. 

"John  II.  Tnnstall,  a  British  subject,  domiciled  in  Liucolu  County, 
in  the  Territory  of  New  Mexico,  where  he  carried  on  business  as  a  ranch 
proprietor,  is  alleged  to  have  been  the  partner  of  one  Alexander  A. 
McSween,  against  whose  property  writs  of  attachment  had  issued  iu  a 
local  suit.  The  sheriff  of  Lincoln  County,  Mr.  Brady,  sent  his  deputy 
sheriff,  Mr.  Matthews,  to  Mr,  Tunstairs  ranch  to  attach  certain  stock 
and  horses  there  as  comiui?  under  the  detrree  of  the  court.  Mr.  Tun- 
stall  appears  to  have  admitte<l  the  servico  of  the  writ,  and  informed  tJic 
deputy  sheriff  that  he  conld  attach  the  stock  and  leave  a  person  in  chargv 
thereof  until  the  courts  should  adjudicate  the  ownership  as  between  Mr. 
McSweeu  and  Mr,  Tunstall.  The  deputy  sheriff  did  not  in  fact  then 
attach  the  property  found  at  Mr.  Tunstall's  ranch,  aud  departed,  as 
would  appear,  for  tho  purpose  of  assenihling  n  numerous  posse,  with 
which  he  returned  to  tho  ranch.  I\Ir.  Tunstall  meanwhile  had  collected 
the  stock  aud  horses  and  with  them  quitted  the  ranch,  going  in  the  di- 
lection  of  the  couuty-town,  Lincolu.  The  dei>uty  sheriff  deputized  one 
W.  Morton,  with  eighteen  men  of  the  posse,  to  follow  Mr,  Tuu&tall, 
with  orders  to  seize  tho  horses.  After  a  pursuit  of  some  30  miles,  Mor- 
ton and  his  party  overtook  Mr.  Tunstall  and  the  horses.  What  then 
occurred  h;ks  not  been  developed  by  ju*licial  proofs,  but  it  is  alleg<Ml  on 
the  part  of  Her  Majesty's  (ioveniment  that  Morton's  party  openetl  fire, 
that  Mr.  TiiDstallabiuuluned  ihe  horses  aud  sought  safety  in  digbt,  and 
that  he  tell  when  he  bad  ridden  about  10f>  yards  away,  shot  by  two  bul- 
lets in  the  head  and  breast. 

"It  is  stated  by  a  special  agent  of  the  Department  of  Justice  who 
investigated  the  case  '  that  Morton,  Jesse  Bvans,  and  11  ill  were  the  only 
persons  who  saw  tlie  shooting,  and  that  two  of  these  three  ]>ersons 
murdered  hiai '  [Tunstall],  Of  these  persons,  Mortou  and  Hill  were 
afterwards  killed,  and  there  is  no  knowledge  that  the  survivor,  Jesse 
Evans,  has  been  brought  to  justice  for  his  complicity  in  the  murder  of 
Mr.  Tunstall. 

**  Ul>ou  this  statement  of  facts,  for  which  we  are  dependent  in  great 
part  on  the  report  of  the  special  agent  of  the  Department  of  Justice, 
who  further  alleges  that  tho  members  of  the  pursuing  party  were  at  per- 
sonal enmity  with  Mr.  Tunstall,  Her  Majesty's  Government  elHinis,  In 
brief,  that  the  sheriff  of  Liucolu  County,  New  Mexico,  a«tiug  through 
his  deputy,  and  he  in  turn  through  the  subdeputized  leader  of  the  pur- 
suing party,  Morton,  is  accountable  for  a  murder  committed  in  the  exc 
cution  of  a  process  of  law,  ami  that  the  fuher  of  the  munlered  man, 
having  a  pecuniary  interest  in  the  life  of  his  sou,  based  on  Ihe  businesa 
0]>eratious  carried  on  by  him,  has  a  right  to  recover  indemnity  from  the 
Uovernment  of  tho  United  States,  whose  agent  the  sheriff  is  asaort 
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to  have  been.    The  actual  presentmcsnt  of  this  claim  for  indcmnitj'  is 
thus  matle  iii  Sir  Edwaril  Tlioriitou*s  nolo  of  June  23,  1880. 

"  It  appears  that  Mr.  J,  P.  Tnnstall  Ims  it  not  ju  his  j»owor  to  i-ecover  tlamnges  from 
the  Territorial  Govcrnnacnt  of  Now  Me^cico  by  proceedings  at  law  or  otherwise.  A 
titiztD  of  tlio  United  Sfc.itc6  woiilil  iu  a  similar  case  probably  appeal  to  Cougresa;  but 
this  remedy  is  not  opeu  to  an  alien.  Earl  Graavillo  Las  therefore  inetnictod  uirt  to 
prespnt  to  the  Govemmmit  of  the  United  States  a  claim  oa  behalf  of  the  father,  Mr. 
.),  P.  Tuustall,  for  such  compensation  aanpon  examination  of  the  injury  and  losses 
sustained  may  bo  fouud  to  meet  tho  justice  of  the  case. 

"It  seems  nuiiecessary,  in  this  re\iew  of  the  facts,  to  summarize  tho 
allegations  u[>on  which  much  of  the  correspondence  hinges,  that  Mr. 
Tnnstall^  hy  his  honrst  and  fearless  course  in  New  Mexico,  during  his 
domicil  there,  bad  incurred  the  enmity  of  Sheriff  Brady  and  of  meu 
who  were  joined  to  the  posse  which  pursued  and  murdered  him,  and  that 
the  sheriff,  by  his  laxity  in  following  np  the  alleged  murderers,  has 
demonstrated  his  sympathy,  if  not  his  couuivauee,  with  them. 

"These  allegations,  whicbj  if  judicially  substantiated,  might  mal<e  a 
strong  case  against  the  guilty  parties,  do  not  modify  the  essential  point, 
whieh  is,  t^i-^t;  the  writ  under  which  the  sheriff  acted  was  issued  in  merely 
(iivil  process,  against  property  otdy,  not  against  the  body  of  the  deceased, 
and  that  resistauee  to  a  writ  of  this  nature  couhl  not  cal!  for  or  warrant 
the  resort  to  such  violence  upon  the;  pt-rsou  of  the  resisting  i)arty  as 
appears  to  have  been  committed.  Killing,  in  personal  malice,  by  an 
oilicer,  of  u  defendant  in  a  civil  process  in  such  officer's  hauils,  such 
killing  being  suhsequeut  to  the  execution  of  the  writ,  is  as  collateral  lo 
the  olfi(?ial  action  of  the  officer  as  would  be  the  commission  of  arson 
against  the  dwelling,  or  rape  of  a  member  of  tho  family,  of  the  party 
(defendant)  by  such  an  officer  after  the  civil  process  has  been  served. 
Uenco  the  attendant  ammns  may  be  left  aside  in  the  consideration  of 
this  ease;  for  the  personal  motive  which  may  prompt  an  agent  to  do  an 
unlawful  act  not  within  the  scope  of  his  agency,  and  entirely  collateral 
to  it,  ean  in  no  wise  affect  the  question  of  the  alleged  responsibility  of 
the  priucijial  for  the  agent's  acts;  unless,  iudeed,  it  bo  shown  that  tho 
principal  shared  in  the  criminal  motive  and  constituted  his  agent  to  the 
end  of  its  accomplishment,  whieh  allegation  I  do  not  imagine  can  be 
made  against  tbe  Territorial  government  of  New  Mexico  or  the  Govern- 
ment of  the  United  States. 

"With  the  eoirespondence  between  Sir  Edward  Thornton  and  my  pre- 
decessors in  offlce  t^Hichiug  the  i»osilion  of  Iler  Mnjesty's  (lovernment 
that  this  Government  is  lialde  for  lawless  acts  committed  by  individuals 
charged  with  the  execution  of  legal  process  witbiu  the  United  States, 
you  arc  of  course  familiar.  You  will  recall  the  suggestion  made  to 
yourself  by  Mr.  Frelinghuysen,  January  30,  18.S2,  to  refer  the  Tunstall 
f.laim,  under  authorization  of  Congress,  to  the  Court  of  Claims  or  other 
judicial  resort,  and  the  njection  of  that  suggestion  by  Her  Majesty's 
Goveruuient,  because  the  propcsed  adjudication  would  not  be  based  on 
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a  prior  lulmission  of  tlie  liability  of  the  United  States  in  the  preini 
subject  to  llie  facta  beiug  establiBhed  after  jiuliclal  inquiry.  You  wi 
also  recall  your  coramuniciitioii  to  Mr.  Frelingluiyseii,  under  date 
Juno  30, 1882,  of  Eiirl  Oranville^s  intimation  of » the  liop«  of  Her  Maje» 
ty's  Government  that  the  Government  of  tiie  United  States  will  bo  abU 
to  meet  their  views  in  this  long  pending  case,  and  to  sa^gcst  soon 
other  mode  of  disposing  of  it.' 

"With  that  intimation  discussion  of  the  matter  came  to  a  halt,  and 
can  readily  understand  the  inability  of  my  predecessor  *  to  suggest  an, 
other  mode  of  disposing  of  it.'  In  fact,  I  can  quite  confidently  surmtst 
Mr.  Frelinghuy sen's  conviction  that,  in  suggesting  the  domestic  sub* 
mission  of  the  merits  of  the  case  to  a  quasi-judicial  resort,  iucluding 
in  such  submission  the  fundamentsd  question  of  national  liability,  tbe 
executive  had  strained  to  the  uttermost  uny  (jossihle  couc/eption  of  itt 
discretion  in  thr5  premises.  For  such  a  forum,  being  necessarily 
domestic  institution,  and  possessing  no  international  jurisdiction  or 
power  to  enforce  its  conclusions,  could  only  be  properly  regarded  as  an 
advisory  body,  entitled  to  respect  by  reason  of  its  evident  moral  eomp«-< 
tency  and  imparHality,  and  the  submission  thereto  of  the  point  at  iwne 
could  only  be  deemed  a  voluntary  and  temporary  delegation  of  a  fauo« 
tion  of  decision  inherent  in  the  national  sovereignty. 

"It  is  not  necessary, in  giving  a  final  answer  to  thequestions  presented 
by  Iler  Mujesty's  Governnrent  iu  this  case,  to  recapitulate  the  positions 
taken  by  Mr.  Evarts  in  his  note  to  Sir  Edward  Thornton  of  Jktarch  7, 
18S1.  Waiving,  in  the  present  discussion,  the  positions  so  taken,  thi 
lirst  question  that  meets  us  on  the  examination  of  the  claim  is  as  ta 
the  liability  of  the  Government  of  the  Unitcil  States  for  the  debt^  of 
torts  of  ofllicers  of  a  Territory  organized  under  Congreiwional  leglsluttoiw 
That  the  United  St^Ucs  Government  is  not  so  liable  bus  been  more  than 
once  held  by  courts  in  the  United  States. 

"The  very  question,  however,  of  such  liability  was  ailjudicated  by  tli 
joint  commission  appointed  under  the  convention  of  February  8,  1853, 
for  the  adjustment  of  claims,  then  unsettled,  preferred  by  citixens  of  the 
United  States  against  Great  Brilaiu  and  by  subjects  of  Great  Britain 
ngainst  the  United  States.  The  commissioners  were  Mr.  Upham,  ott 
the  f);irt  of  the  United  States,  and  Mr.  Uoridey,  on  tho  part  of  Grval 
Britain.  The  commissioners  met  in  London,  on  September  1.5,  1853| 
and  chose  Mr.  Bates,  of  London,  as  umpire.  Among  the  claims  pra* 
sen  ted  was  one  by  British  snbjects,  brised  on  bonds  issued  by  tho  1^ 
ritory  of  Florida  before  the  admission  of  Florida  as  A  Stute. 

"The  Ciise  was  argued  on  behalf  of  the  claimants  by  Messrs.  Rolt, 
Cairn.**,  and  Ilannen,  who  afterwards  acquired  great  eminenc<!)  on  tb 
l»ench,  and  by  Mr.  Thonnis  as  agent  an«l  counsel  for  the  United  States. 
The  claim  was  biased  on  the  assumption  that,  as  Congress  could  remoild 
or  veto  Territorial  legislation,  thetiovernmentof  the  Unitt^d  StatcA  wa4l 
liable  for  the  conduct  of  Florida  creating  indebtedness  to  a  subject 
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Great  Britain.     Mr.  Bates,  however,  as  UQipirc,  diwinisRed  lliis  poeitioii 
summarily,  saying: 

•<Tbe  first  groumd  of  claim  [that  above  stated]  need  hardly  be  treated  feciiously ;  it 
ruigbt  as  \to11  be  contended  that  the  British  GovcrumeDt  is  reeponaiblr*  for  Cnnad.VH 
dobentnrfs,  becanso  all  the  acts  passed  by  tbo  Canadian  Parliament  reqnire  the  Banc- 
lion  of  tbo  borne  Government  before  tbey  become  lawH,  (ProctcdiiigN  of  tbo  Joint 
Commission,  Wasbington,  I85r».) 

*'  If  the  British  cmitejitiou  in  the  present  case  be  good,  then  the  British 
Gorornmcnt  would  be  liable,  not  only  for  the  debts  of  Canada,  but  for 
the  torts  of  all  the  officers  of  Canada. 

'*  Such  a  position,  it  is  now  submitted,  is  not  merely  in  conflict  with 
the  political  bai>is  on  which  rests  the  colonial  system  of  Great  Britain, 
but,  the  case  being  reversed,  ijs  in  like  conflict  with  the  Constitntion  of 
the  United  States.  On  Great  Britain,  in  fact,  the  doctrine  of  the  liability 
of  the  sovereign  for  the  toitsi  or  debts  of  dependciteies  over  whicb  he 
has  a  general  restrictive  control  wonld  operate  far  more  seriously  than 
on  the  United  States,  since  it  wonld  make  IJer  Jlnjesty's  GoveiiiQient 
liable  for  the  mi.scon<liJct  of  hn:al  oilicialH,  not  merely  in  Canada,  but  in 
India,  in  Australia*  in  South  Africa,  and  in  Egypt. 

"  But  it  is  not  desired  to  rest  our  resistance  to  thi8  claim  exclusively 
on  tiie  above  position.  Appealing  to  principles  acknowledged  in  com- 
mon in  England  and  in  the  United  States,  it  is,  ina<ldition,  niuintaiucd 
that  in  countries  subject  to  the  English  common  law,  where  there  is  the 
opportunity  given  of  a  prompt  trial  by  a  jury  of  the  vicinage,  damages 
indicted  on  foreigners  on  the  soil  of  such  conntriL's  roust  be  redrested 
through  the  instrumentality  of  courts  of  justice,  and  are  not  the  sub- 
ject of  diplomatic  intervention  by  the  sovereign  of  the  injured  party. 

"The  position  thus  .stated  finds  many  illustrations  in  the  history  of 
the  diplomatic  relations  of  Great  Britain  and  of  the  United  States. 
Prior  to  the  occurrences  now  under  consideratian  there  must  have  been 
many  cases  m  which  British  subjects  supposed  that  they  had  suflered 
loss  through  the  negligence  or  the  malice  of  subordinate  olheers  of  the 
diflerent  States  and  Territories  composing  this  Union,  but  no  reconl 
can  be  found,  at  least  on  the  fdesot  this  Department,  of  cases  in  which, 
when  redress  could  be  had  by  appeal  to  local  courts  of  jawtice,  an  attempt 
has  been  made  to  substitute  for  such  redress  a  demand  upon  the  Gov- 
ernment of  the  United  States  for  jteeuniary  compensation.  The  same 
may  be  said  of  the  many  cases  in  wbicli  citizens  of  the  United  States 
may  hare  suflered,  or  claim  to  have  suffered,  injuiy  in  Great  Britain 
from  the  conduct  of  British  oflU-ials.  When  such  injury  was  inflicted 
upon  the  high  seas,  or  in  foreign  uncivilized  lands,  and  especially  if  in- 
flicted by  the  armed  military  nr  naval  power  directly  emanating  from 
the  sovereign  executive,  then  it  was  properly  regarded  as  the  subject 
of  diplomatic  intervention;  but  a  cnrefnl  .search  in  the  records  of  this 
Departntent  discloses  no  diplomatic  appeal  for  pecuniary  compensation 
for  injuries  claimed  to  have  been  intlieted  on  American  citizens  when 
on  the  soil  of  Great  Britain. 
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"  Aa  showing  the  strictness  with  wLich  this  distiuetiou  is  uiaintaiued 
may  be  mentioned  the  case  of  Mr,  Henry  George,  a  citizen  of  the  United 
States,  distinguished  as  a  n)an  of  letters  and  as  a  lecturer,  w*lio  traveU'd 
in  Ireland  in  1882,     I\Ir.  Oeorge-j  as  was  afterwards  fully  shown  anc 
conceded,  was  in  no  way  concerned  in  any  seditious  or  other  illegiil  jtnK 
ceedings  against  (he  pence  of  Great  Britain,  and  there  was  no  evidence 
produced,  either  at  the  time  or  since,  which  suggested  the  faintest  priMta 
facie  case  to  jnstify  arrest.     Do  was,  however,  arrested  at  Loughren,  on 
August  8,  1882,  without  warrant,  by  governmental  subordinates,  \x\% 
baggage  searched,  his  letters  and  papers  ransacked,  and  bis  person 
treated  with  indignity.    Ue  was  discharged,  on  the  ground  that  then! 
was  no  case  against  him,  and  proceeded  on  his  journey,  occapied  ia 
part  in  visiting  the  antif|uiltea  and  other  interesting  features  of  the 
country.    Two  days  afterwards,  at  Atlienry,  a  few  miles  distant  frtMii 
Loughrea,  when  about  entering  on  the  train  for  Gal  way,  he  was  again 
arrested,  his  baggage  again  searched,  his  papers  again  inspected,  while 
he  was  kept  until  midnight  a  close  prisoner  by  the  same  magistrdto  who 
had  examined  and  discharged  him  at  Loughrea.    lie  was  again  dis- 
charged for  the  same  reason  that  no  case  existed  against  him,  althoagh 
this  should  have  been  as  fully  known  by  the  magistrate  at  the  time  of 
the  second  imprisonment  as  at  the  time  of  the  first  discharge. 

"  The  question  of  the  amount  of  pecuniary  compensation  to  which  Mr, 
George  would  have  been  entitled  in  a  court  of  justice  is  not  now  ma- 
terial. So  far  as  concerns  the  principle,  it  makes  no  matter  whether 
the  injury  intlicted  oti  him  touched  his  life,  or  merely  hia  liberty  and 
the  sanctity  of  his  property  for  a  few  honrs.  And,  so  far  as  coocertn 
this  principle,  it  is  worthy  of  notice,  in  this  relatiou,  how  clearly  the 
question  of  liability  is  defined  by  Iklr.  Frelinghuysen  in  his  instrnetion 
to  Mr.  Lowell  of  October  3,  1882  : 

"  '  Wbilo  citiz(!U8  of  tbe  Uuiied  Stnteft  travuliiig  or  realdeut  abrouil  uro  subjccl  U\  ibe 
ruiisoimble  laws  of  tbo  country  ii»  vvbicb  tbey  nmy  bo  Bojouruiug,  U  ia,  novcrtbrlv-M, 
their  right  to  bo  epnrcil  Hiuh  indignity  and  mortifiofttion  aa  tbo  conihict  of  the  ofll- 
cen  at  Loughrea  anil  Atbenry  eeeniB  to  hftvc  visited  npou  Mr.  George.  *  *  *  A« 
you  Lave  already  addreatted  a  note  to  Lord  Gran\ille  ou  this  Dubjoct,  a  reply  vUl 
probably  soou  be  received  by  yoa.  It  ia  trnstod  that  tbe  teuor  of  that  reply  may 
prove  Mitbifttctory  to  this  Govprnment,  and  also  reheve  Mr.  George  from  any  rrpm«eb 
the  arrests  are  calcidutcd  iinjnstly  to  cast  upon  him.'    (See  uui^ra^  %  tKlO.) 

"It  will  be  observed  that  tLere  is  here  no  claim  whatever  forpecuoloiy 
compensation  to  Mr.  George.  That  claim,  it  is  tacitly  assumexl,  is  to  be 
remitted  to  British  courts  of  justice.  The  request  is  for  explanation  to 
the  Governiuent  of  the  United  States  and  exoneration  of  3^1  r.  George 
from  *  reproach.*  Yet  the  arrest  of  Mr.  George,  and  that  of  other 
♦suspects'  under  the  recent  crimes  act,  was  not,  it  must  be  remein 
bered,  in  the  course  of  the  English  common  law.  There  was  apparently 
no  responsible  prosecutor,  there  was  no  hearing  in  which  witneitse^ 
could  be  met  face  to  face,  and  consequently,  under  the  cover  of  a  legisla- 
tive enactment  for  the  time  Indng,  the  suflercr  wa«  denied  all  oppoi^ 
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tuuity  to  cstublwU  the  possible  lualico  of  the  allegntiou  wliicli  letl  toliia 
arrest,  or  to  identify  the  secret  accaser  vrbo  conbl  therefore  with  ini- 
puiiity  wound  bis  sensibilities  ami  subject  bim  to  serious  distress  aud 
aaJOFeriDg.  Had  tliero  been  a  commitment,  it  would  not  have  been  iu 
view  of  a  speedy  jury  trial.  Under  these  cireatn stances,  the  case  would 
not  have  fallen  under  the  rule  aiiiionneed  above,  that  where  a  foreigner 
claiuiing  to  be  injured  bus  redress  by  au  appeal  to  the  courts  in  the 
processes  of  the  English  common  law,  a  diploiiiatie  demand  for  indem- 
nity will  not  be  granted  by  the  Government  of  the  country  iu  which  the 
injury  is  claimed  to  have  been  received,  yet,  even  iu  the  case  of  Mr. 
George  and  other  citizens  of  the  United  States  put  recently  without 
probable  cause  under  summary  arrest  in  Ireland,  we  hear  of  no  demand 
made  by  the  Government  of  the  United  States  for  pecuniary  compensa- 
tion. 

"The  reason  why,  in  countries  subject  to  the  English  common  law, 
the  question  of  compensation  to  foreigners  for  injuries  received  on  the 
soil  of  such  ctjuntries  is  exclusively  committed  to  the  courts  of  Justice 
iu  the  place  of  the  injury,  is  to  be  Ibund  in  two  conditions: 

"The  Hirst  is,  that,  as  has  been  already  noticed,  the  party  injured  has 
the  advantage  by  that  law  of  a  proni]>t  trial  by  an  impartial  jury  drawn 
from  the  vicinage,  under  the  supervision  of  judges  whose  integrity, 
whether  it  be  iu  England  or  iu  the  United  States,  has,  viewing  them 
as  a  bo<ly,  never  been  imi>eac'hcd,  aud  who  are  subject  to  established 
and  impartial  rules  of  law.  Tlie  second  condition  is,  that,  by  the  En- 
glish common  hiw,  foreigners,  when  appealbig  to  courts  of  justice,  have 
equal  righls  with  subjects.  It  is  not  so  in  other  systems  of  jurispru- 
dence;  and  it  is  natural,  tiierefore,  that  under  such  other  syst^*ms  of 
jurisprudence  the  appeal  of  a  foreigner  for  compensation  should  lie,  not 
to  the  courts  which  impose  upon  him  unjust  discriminations,  but  through 
his  own  sovereign  to  the  sovereign  of  tlje  country  in  whicii  the  injury 
has  been  received.  But  in  countries  subject  to  the  Euglish  common 
law,  every  facility  which  is  given  to  a  subject  when  approaching  a  court 
of  justice  is  given  to  a  foreigner  making  such  approach. 

"•  Jt  is  im|)0ssible  to  study,  in  particular,  the  annals  of  English  juris- 
prudence without  being  struck  with  the  delicate  and  honorable  con- 
scientiousness with  which  the  rights  of  foreigners  iti  this  relation  have 
been  maintained.  If,  in  such  cases  before  the  Euglish  tribunals,  there 
has  been  any  appeal  lo  geuerosity  aud  sympathy,  this  has  not  been  in 
favor  of  the  subject  against  the  foreigner.  Nor  has  it  made  any  difler 
ence  that  the  party  sued  by  the  foreigner  was  au  officer  of  the  Goveiu- 
lueut. 

**  Numerous  cases  of  this  kind,  where  the  plaintiff  was  a  foreigner 
and  the  defendant  an  officer  by  whom  he  was  assaulted,  or  falsely  ini- 
l)risoned,  or  maliciously  prosecuted,  are  rei>orted  in  the  English  books, 
aud  iu  no  one  of  these  coses  can  it  be  alleged  tbat  justice  was  not  meted 
to  the  foreign  plaintiff  as  freely  as  if  he  had  been  a  British  subject.     It 
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is  with  some  prido,  also,  that  it  may  be  declared  by  this  Departmeni 
tbat  tbrougboiit  the  Uuitcd  States  the  same  impartial  justice  is  itdmiu 
istered.  Even  beyond  lliis,  iu  its  scrupulous  protection  of  tbe  rigbti 
of  foreigners,  bas  otir  peculiar  juiispiudeiico  gone.  A  citizen  of  one 
of  uur  States,  injured  in  such  State  by  a  person  resident  therein,  is,  ia 
ordinary  cases,  limited  to  the  State  courts  for  redre^is.  A  foreigner 
suing  in  suob  Stale  is  given  tbe  election  between  the  State  courts  and 
tbe  district  courts  of  tbe  United  Stales. 

"Tbe  practical  result  of  this  fair  dealing  is  even  more  marked  iu  this 
country  than  in  Erjgbiotl.  Tbere  are  reported  in  our  books  luultitndefl 
of  cases  in  wbicb  local  ofliceia  of  justice  have  been  sued  by  foreignem 
in  our  courts  for  false  imiirisoument  or  for  malicious  prosecution  or  for 
assault,  and  Ibis  must  needs  be  tbe  case  in  communities  like  ours,  in 
which  a  large  proportion  of  tbe  populatioii  consists  of  foreigners  QufA- 
miliar  with  our  laws. 

*'ln  not  one  of  these  cases,  however,  bas  it  ever  been  uiaintatned 
that  tbe  foreign  plaint itl*  bad  not  at  least  tbe  same  privileges  awarded 
to  bim  as  he  would  have  had  if  he  had  been  a  native  citizen,  nor  caa 
tbe  most  jealous  scrutiny  of  the  proceedings  show  in  a  single  case  any 
misstatement  of  law  to  bis  disfavor.  Tbe  first  iustance,  iu  fact,  iu 
which,  ijistcad  of  an  ap|  cal  to  tbe  courts  tlius  ojien,  dipiomutic  inter 
ventiou  through  a  sovereign  is  urged,  is  Ibat  which  we  now  have  to 
discuss. 

'*  Sir  Edward  Thornrou,  iu  his  n(tte  to  Mr.  iJJaiue,  of  June  l(i,  ISjjl, 
took  exception  to  the  position  attributed  to  Mr.  Evarts  that  tbe  laws 
of  tbe  Territories,  bke  the  laws  of  the  States  of  the  Union,  are  to  be 
administered  by  the  respective  tribuualw  and  oflicers,  free  from  any  eou 
trol  or  iiitirferiMRc  of  the  Federal  Guvi'ruaient ;  but  those  exceptiunj* 
were  advanced  eipially  on  the  hypothesis  tbat  Ihe  acts  charged  might 
have  been  committed  in  a  State  of  the  Union,  in  which  case,  as  I  au 
<lerstand  Sir  Edward's  presentation  of  Lord  Granville's  argument,  Iler 
Slnji'sty's  Government  would  have  claimed  that  the  Federal  resiK>ti$i 
bility  still  accrued.  "Without  recapiluhitiug  the  position  set  up  by  Mr. 
Evarts,  iu  technical  bar  of  this  claim,  and  without  iu  any  degree  wuiv 
ing  the  position  with  which  this  note  sets  out,  that  the  Government  of 
the  United  States  i.s  not  atid  cannot  be  liable  for  the  torts  or  eontnicis 
of  tbe  Territories,  it  mnst  be  remembered  that  New  Mexico  pofL^esset 
ft  duly  perfected  political  organization,  which,  under  the  Federal  Gov 
ernn;ent,  includes  the  executive  and  jujliciad  dejiartments  existing  «ide 
by  side  as  co  ordinate  yet  independent  powers,  and  that,  in  the  courts 
of  New  Mexico,  ftncignfrs  have  the  same  rights  of  redress  as  eitixens. 

*»Thc  fact  that  the  authority  of  those  dei»artment8  emanates  <*<)uaUy 
as  to  both  from  the  Federal  Government,  is  no  reason  why  either  should 
not  be  regjmb^l  as  sole  and  supn'tue  in  its  particular  functions,  or  why 
nnitters  belonging  to  the  judicial  depattiueut  of  the  Territory  should  Im 
taken  under  control  and  determined  upon  by  the  Fetlend  cxecntire 
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actiug  either  directty  or  through  the  Territorial  goveraor.  For  tho  Fed- 
eral executive  to  take  the  case  out  of  the  control  of  the  judicial  branch 
woukl  at  orn'.e  be  to  abrogate  the  constitutional  diatiuction  between 
the  executive  and  the  judiciary,  and  be  manifestly  an  usurpation  by  tho 
executive  of  a  jurisdiction  distinctively  judicial,  by  so  arrogating  to 
itself  a  function  excbi.sively  di'legated  to  the  courts.  It  is  impossible 
to  see  how  this  could  be  done  iu  the  present  case,  for  the  avowed  pur- 
pose of  creating  iu  favor  of  a  foreigner  a  resort  other  than  and  different 
from  that  which  he  possesses  in  common  with  native  citizens,  without 
violating  essential  constitutional  distinctions  an<l  at  the  same  time 
throwing  unmerited  discredit  on  our  local  judicial  system  and  departing 
from  an  unbroken  line  of  precedents,  which  by  themselves  have  become 
a  law. 

"That  when  tho  courts  of  justice  are  open  to  a  foreigner  in  a  State, 
the  Federal  executive  will  not  take  cognizance  of  his  complaint,  was 
maintained  by  Mr.  Kvartsand  Mr.  Blaine,  on  December  30,  18S0,  and 
March  25,  1881,  when  declining  to  accept  for  the  executive  jurisdiction 
over  a  claim  for  damages  to  certain  Chinese  infllcte<l  by  a  mob  in  Colo- 
rado iu  November,  ISSO.  (U.  S.  For.  Kel.,  1881,  319,  335.)  The  same 
position  was  taken  by  Mr.  Webster,  in  his  note  of  November  13,  1851, 
to  Mr.  Calderon  de  la  Barca,  who  made  claim  for  damages  sustained 
by  the  Spanish  consul  and  Spanish  citizens  from  a  mob  in  New  Orleans, 
in  tlie  preceding  niontli.  It  was  agreed  that  reparation  shoulfl  be  made 
to  the  consul,  on  the  ground  of  his  public  character.  It  was  otherwise, 
Mr.  Webster  maintained,  as  to  Spanish  citizens.  *  Private  individuals,' 
he  said,  '  subjects  of  Her  Catholic  Majesty  coming  voluntarily  to  reside 
in  the  United  States,  have  certainly  no  cause  of  comphiint,  if  they  are 
protected  by  the  same  law  and  the  same  administration  of  the  law  as 
native  born  citizens  of  this  country.'  And,  resting  in  like  manner  on 
the  position  that  the  executive  cannot,  witliin  its  constitutional  fanc- 
tioii,  invatle  the  functions  of  tlio  judiciary,  this  concbision  ajiplies  as 
fully  to  a  Territory  as  it  does  to  a  State,  and  was  reached  by  Mr.  Butler, 
Attorney  General  during  Mr.  Van  Buren's  administration,  iu  a  letter  to 
the  President,  dated  July  5,  1837.     (3  Op.,  253.) 

"The  principle  is  therefore  to  be  regarded  as  adjudicated  and  estab- 
lished by  the  highest  international  and  domestic  authority  in  acconlance 
with  the  enunciation  above  given. 

**  It  is  interesting  to  observe  that  in  England  the  same  demarkatiou 
between  executive  and  judicial  functions  has  been  preserved  under  cir- 
cumstances not  unlike  the  deplorable  case  now  brought  before  us.  In 
1780,  in  a  riot  directed,  in  a  large  measure,  against  foreigners  of  the 
Koman  Catholic  faith,  the  property  and  persons  of  such  foreigners  were 
subjecteil  to  atrocious  outrages,  yet  no  instance  is  reported  of  appeals 
by  the  sovereigns  of  these  foreigners  to  the  British  Crown  for  remu- 
neration. Tlie  various  riots  which,  during  Lord  Liverpool's  administra- 
tion»  were  incited  for  the  purpose  of  driving  off  foreign  citizens  and  de- 
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slroyiDg  their  machinery',  were  not  followed,  as  fur  a<s  we  can  learn, 
any  diplomatic  action  for  the  y>ecnuiary  remuneration  of  the  parties  ii 
jnred ;  thougli  wc  are  informed^  by  the  records  of  the  courts,  of  proa 
culioiis  by  which,  io  the  ordinary  conrts  of  justice,  tho  i)erpetratoP8 
those  wrongs  were  punished. 

"  And  in  1850^  the  distinction  before  us  was  enunciated  by  the  Britu 
Government  under  circumstances  of  peculiar  interest.  Ou  Septemli^ 
4  of  that  year,  General  Uaynau,  an  Austrian  officer,  who,  whatever  m; 
hare  been  Lis  severity  as  a  commander  in  the  civil  war  in  which  Am 
tria  had  been  engaged,  was  nevertheless  a  distinguished  representati 
of  a  country  with  which  Great  Britain  was  then  at  peace,  visited,  will 
two  of  his  aids,  the  brewery  of  Messrs.  Barclay,  Perkins  &  Co.,  thi 
one  of  tlie  famous  objects  in  London,  which  strangers  were  aceiistomedi 
to  inspect.  General  Uaynau  was  charged  with  no  indecornni  in  hii 
visit.  It  became  known,  however,  to  the  porters  and  other  workmeoi 
who  he  was,  and  he  was  subjected  to  what  Lord  Paluierston,  in  bii 
note  in  reply  to  Baron  Koller's  demand  of  investigation,  admits  to  hav 
been 'outrageous  violence  and  insult.'  (Visconnt  Falmerston  to  Baroa 
KoUer,  September  14,  1850,  42  Biit.  and  For.  St.  Pap.,  389). 

**  To  the  demand  of  the  Austrian  miuistcr  for  executive  intervention^ 
however,  the  answer  was,  *  that  no  proceedings  can  be  taken  in  tbi* 
case  which  are  not  in  accordance  with  the  ordinary  administr.ition  of 
law.'  If  a  civil  suit  was  to  bo  brought,  it  was  intimated  General  flay- 
nan  must  bring  it;  if  a  criminal  prosecution  Ibrassaalt  was  to  bo  iusti 
tuted  General  llaynau  must  appear  as  prosecutor;  and  as  General 
Uaynau  did  not  desire  to  take  such  a  responsibility,  no  redress  at  all 
was  givTU.  The  case  was  an  extreme  one.  The  attack  had  no  color  of 
excuse.  The  party  attacked  was  an  aged  man,  at  the  time  defensele&i^ 
an  eminent  servant  of  the  Austrian  Crown,  who,  if  any  person  not  a  for 
eigt>  ambassador  conhl  properly  appeal  for  diplomatic  intervention, 
could  make  such  an  a]>pcal.  The  outrage  was  offered  in  such  a  shui)« 
as  to  make  it  an  offense  against  tbo  Austrian  sovereign  under  wboM 
orders  General  Uaynau  had  acted  in  the  matters  which  had  provoked 
the  indignation  of  the  workmen  at  the  brewery.  Yet,  even  in  this  ex 
treme  case,  the  British  Government  laid  down,  and  laid  down  properly^ 
the  rule  th.at  for  injuries  inflicted  on  a  foreigner  on  English  soil,  redrcM 
must  be  sought,  not  froin  the  executive,  but  from  the  courts.  And  tliit 
rule  is  not  affected  by  the  circumstance  that  it  dtn^s  not  ain>ear  thai 
any  agents  of  the  civil  anthority,  whether  in  the  exercise  at  the  time  of 
civil  functions  or  not,  were  participants  in  the  acts  of  outrage  com 
plained  of,  for  tlioso  acts  could  not  have  been  deemed  in  any  caao  to 
have  fallen  within  the  scope  of  their  agency. 

»<  Undoubtedly,  as  is  stated  by  Sir  Edward  Thornton,  *  the  citizeM 

of  the  different  States  of  the  Union  woidd  be  entithnl  to  recover  oom- 

pensation  for  lawless  acts  committed  under  the  like  circumstances  In 

those  that  have  occurred  in  New  Mexico.'    (Sir  Edwaitl  Thonitoo  to 
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Mr.  Blaine,  Judo  16, 1831.)  Bat  ibis  luast  be  by  an  appeal,  not  to  the 
executive,  but  to  the  courts;  and  tbe  precedent  just  noticed  is  made 
still  more  impressive  from  tbe  fact  tbat  tbe  outrage  was  committed,  not 
in  a  wild,  remote,  and  newly-settled  country,  but  in  tbe  metropolis  of 
the  realm,  at  tbe  center  of  tbe  executive  and  judicial  systems  of  Great 
Britaio,  and  nndor  tho  supervision  of  an  au^ple  and  well-disciplined 
polJct». 

**ToaccepL  liie  po^smoii  vi  tbe  Britisb  Government  in  tbi.s  miit(cr 
would,  moreover,  lead  to  utter  confusion  in  tbe  constituted  arrange- 
ments of  our  system,  wbicb,  like  tbat  of  £n;?land,  sedulously  maintains 
the  executive,  judicial,  and  lop^islative  departments  distinct  from  each 
other. 

"Tbe  claim  now  put  forward,  if  allowed,  would  usurp  judicial  func- 
tions by  tbe  executive  and  legislative  branches,  and  would  substitute 
a  governmeut  of  will  for  a  government  of  law.  Private  loss  and  injury 
eusne  from  temporary  disorders  and  breaches  of  tbe  peace  under  any 
Government.  To  cite  a  recent  instance  near  at  band,  in  1878  three 
thousand  loaded  railway  cars  were  destroyed  by  a  mob  at  Pittsburgh, 
in  Pennsylvania.  For  this  loss,  suits  were  brought  in  the  courts  of  law 
against  tbe  municipality  of  Pittsburgh  aud  judgment  recovered.  The 
city  applied  to  the  State  by  petition,  and  tbe  legislature  passed  an  act 
to  reimburse  tbe  city.  Whether  any  of  the  litigants  against  the  mu- 
nicipality were  British  subjects  does  not  appear,  but  if  there  had  been 
such,  their  claims  would  have  been  beard  and  decided  the  same  as  if 
they  had  been  citizens  of  the  United  States.  No  person  who  lost  his 
property,  nor  tbe  relatives  of  any  who  lost  his  life— and  many  lives 
were  lost — ever  pretended  to  hold  the  United  States  Government 
responsible. 

^'  Under  no  asxiect  of  the  case  is  there  any  right  under  our  law  to 
redress  such  injuries  as  Mr.  Tunstall  suffered,  which  is  not  as  open  to 
a  foreigner  lawfully  within  the  United  States  as  to  any  one  of  our  own 
citizens.  There  is  no  discrimination  between  them  in  tbe  forum  in 
which  all  such  claims  are  to  bo  heard  aud  decided,  aud  that  sole  forum 
is  provided  in  tho  courts  of  justice. 

"The  injury  complained  of  is  a  personal  tort,  founded  as  would  ap- 
pear from  the  allegations  contained  in  the  statements  submitted  on'be* 
half  of  your  Government,  on  personal  motives  of  malice  and  vindic- 
tiveness  in  the  breasts  of  the  aggressors.  For  such  a  tort  tho  guilty 
party  may  be  properly  pursued  and  punished.  But  it  was  not  an  act 
of  the  Government.  It  was  executed  neither  by  its  orders,  nor  in  any 
way  for  it^j  benefit,  but,  on  the  contrary,  in  opposition  to  ita  laws  and 
in  violation  of  its  peace.  Aside  from  other  considerations,  tho  doetrino 
of  agency  would  wholly  refute  such  a  claim,  for  the  rule  of  respondeat 
superior  does  not  includo  acts  of  disobedience  to  the  superior  and 
wholly  outside  the  scope  of  the  agency. 
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**  The  propositions  lieieiubefore  stated  are  abundantly  sustained  by 
an  eminent  English  publicist,  as  highly  esteemed  in  this  country  bs  in 
England >  whose  recent  decease  is  so  greatly  mourned.  *Tbe  state,'  says 
Sir  B.  Pliilljtuore  (2  Int.  Law,  4),  ^  must  be  satisfied  that  its  citizen  baa 
exhausted  the  means  of  legal  redress  offered  by  the  tribunals  of  the 
country  in  which  be  has  been  injured.  If  these  tribunals  are  unable  or 
unwilling  to  entertain  and  adjudicate  upon  bis  grierance  the  ground  for 
interference  is  fairly  laid. 

"'But  it  behooves  the  iuterfering  state  to  take  the  utmost  e4U-e,  first, 
that  the  commission  of  the  wrong  be  clearly  established;  secondly, 
that  the  den  in!  of  the  local  tribunals  to  decide  the  question  at  issue  be  no 
less  cleaily  established.  It  is  only  after  these  proiwsitions  have  been 
irrefragably  proved  that  the  state  of  a  foreigner  can  demand  repazu- 
tion  at  the  hands  of  the  Government  of  his  country.' 

*'This  position  is  thus  afflruaed  by  Chief  Justice  Waite  in  the  case  of 
New  Hampshire  v.  Louisiana  (108  U.  S..  90): 

"Theru  is  do  principlu  of  iutcrQatioDal  law  ivhicli  make«  it  the  duty  of  ouo  uatioii 
to  aasume  the  collection  of  the  clainia  of  ita  citizeu  against  another  nation,  if  (he  cit- 
izens themBclveK  bavo  ample  means  of  rcdroas  withont  the  iutervention  of  their  Gor- 
eromcDt.  ludecd,  Sir  Kobert  Phillimoro  SAja,  iu  Lis  Commentaries  on  latcioatioual 
Law,  vul.  ii,  2J  ed.,  p.  12:  *  As  a  general  nilv,  iho  proposition  of  Martoni  aeeuis  to  b« 
corroct,  ibiit  the  foreigner  can  only  claim  to  be  pat  on  the  same  footing  oa  the  native 
creditor  of  the  state' 

^'  It  is  often  piotltable  in  the  discussion  of  international  questioDg  of 
this  character  to  step  aside  and  to  consider  the  results  which  would 
flow,  in  practice,  from  the  mutual  admission  of  the  point  in  contention. 
So  it  may  be  permissible  to  notice,  although  it  is  unnecessary  to  do  more 
than  merely  notice,  the  great  inconvenience  which  would  follow  the 
adoption  of  a  precedeut  such  as  that  now  sought  to  be  established  by 
Iler  Majesty's  Government,  and  which  must  be  presumed  to  be  intended 
as  mutual  in  the  relations  of  the  two  countries.  Aside  from  the  qaes* 
tion  of  the  constitutional  barrier  between  the  Judicial  and  the  execullvo] 
braociies,  it  must  be  remembered  that  in  the  executive  department  theroj 
is  DO  machinery  provided  for  examining  witnesses  or  obtaining  a  jorid-^ 
ical  verdict  on  disputed  facts. 

'*  Were  the  proposed  precedent  established,  all  sui  is  or  claims  whutuv 
in  which  foreigners  are  pUuntiflfs  or  prosecutors  woulil  be  poured  iato 
this  Department.    Not  only  would  the  office  in  charge  of  t'  •  f 
intercourse  be  in  consequence  compelled  to  assume  contml  < 
of  litigation  which  it  has  no  means  of  satisfiictorily  mm 
dangers  of  complications  with  foreign  powers  won' '  ' 
creased.    Nor  could  such  an  access  of  bnsinej*s  be  i . 
convenience  and  embarrassment  to  the  IJritish  foir 
ourselves  in  dealing  with  that  office?.    Hi*re^"'"''  H- 
by  us  to  that  office  for  the  release  of  Ami 
prisoned  as  'suspocta'  have  been  satisfactorily  a 
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we  have  asked  baa  been  a  release,  which  was  the  SEbject  of  ready  de- 
termiQatlon.  The  issues  would  be  far  different,  and  could  not  fail  to  be 
accompauied  by  much  irritation,  if,  in  such  cases,  by  adopting  the  sug- 
gested precedent,  Her  Majesty^s  Government  ebould  invite  demands  in 
its  executive  capacity  to  pay  the  damages  sastaincd  by  the  parties  im* 
prisoned.  And  the  irritation  in  snch  a  case  would  not  be  lessened  by 
the  fact,  already  adverted  to,  that  those  arrests  were  made  not  in  sub- 
jection to  English  common  law  precedent,  but  in  defiance  of  such  prece- 
dent, taking  the  case  out  of  the  rule  announced  at  the  beginning  of  this 
note,  which  gives  the  judiciary  exclusive  jurisdiction  when  acting  ac- 
cording to  the  practice  of  the  English  common  law. 

'*  In  this  relation,  also,  it  may  be  proper  briefly  to  advert  to  the  bear- 
ing on  this  case  of  the  position  lately  taken  by  the  British  foreign  office, 
that  an  American  citizen,  even  when  passing  transiently  through  the 
British  dominions,  is  bound  by  British  allegiance,  and  required  to  sub- 
mit himself  to  all  the  conditions  of  British  law. 

*'  But  Mr.  Tunstallj  in  the  present  case,  was  not,  at  the  time  of  the 
lamentable  occnrrence  complained  of,  transiently  passing  through  the 
United  States.  He  had  entered  upon  what  appears  to  have  been  a  per- 
manent residence  in  New  Mexico,  and  had  engaged  in  a  business  con- 
ditioned on  such  permanency.  If,  as  we  must  infer  from  this,  when  there 
is  no  evidence  to  the  contrary,  ho  was  then  domiciled  in  New  Mexico, 
ho  was  not  eveu,  as  far  as  concerns  the  administration  of  the  judicial 
function  there,  a  foreigner,  and,  on  this  issue  alone,  his  representatives 
cannot  appeal  to  the  Government  of  his  established  domicil  through  a 
foreign  sovereign  for  redress.  Their  rights  are  cognizable  only  because 
they  may  be  proved  to  flow  from  the  personal  status  of  the  decedent, 
and  are  therefore  dependent  upon  the  judicial  proceedings  of  the  coun- 
try of  the  decedent's  domicil. 

**  This  is  doubly  clear  when  wo  recall  the  statements  made  by  your  pre- 
decessors in  support  of  the  demand  for  pecuniary  indemnification,  that 
the  father  of  the  decedent  was  a  party  in  interest  in  his  son's  euterprise, 
and  had  advanced  sums  to  aid  in  the  establishment  of  the  business  set 
up  in  New  Mexico.  If  Mr.  Tunstall  died  intestate,  and  left  any  per- 
sonal property  in  New  Mexico,  it  would  pass  under  the  laws  of  that  Ter- 
ritory and  be  distributed  in  accordance  therewith.  And  such  being  the 
law, based  on  Mr.  Tunstall's  domicil  in  New  Mexico,  his  representatives 
have,  under  the  law  of  nations,  no  title  to  the  intervention  of  a  foreign 
sovereign. 

"After  a  full  review  of  all  the  facts  and  circumstances  of  the  case,  I 
am  constrained  to  inform  you  that  this  Government  cannot  admit  any 
liability  as  attaching  to  it  in  the  premises,  either  directly  toward  the 
represeutatives  of  the  murdered  man  or  internationally  toward  Her 
Majesty's  Government  demanding  in  their  behalf." 

Mr.  Bayard,  8oc.  of  State,  to  Mr.  West,  Jnne  1, 188r).    MS8.  Notes,  (Jr.  Brit ; 
For.  Eel..  1885. 
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*<  In  oar  diplomatic  correspondcnco  with  Great  Britaiu  wo  bave  taken 
the  gronod  that  there  should  be  no  diplomatic  intervention  in  cases 
(whether  In  tort  or  contract)  in  wliich  there  could  be  a  resort  to 
petent  legal  courts. 

Mr.  Dayard,  8eo.  of  State,  to  Mr.  Pbolps,  Aug.  20,  ld85.    MSS.  luat.,  Qr. 

**  I  have  the  honor  to  ackuo\yledge  yonr  note  of  the  2d  instant,  sub- 
mitting a  memorial  from  Lum  Way,  a  BritiBh  subject,  stating  that  he 
had  been  forcibly  and  illegiilly  expelled  from  tho  town  of  New  Tacoma 
(W.  T.),  with  tho  loss  of  considerable  property,  on  the  3d  November, 
1885. 

*'  The  memorial  has  received  careful  attention,  and  the  conclosion 
has  been  reached  that,  on  tho  facts  therein  stated,  this  Department  is 
without  jurisdiction  to  act  in  tho  matter.  The  memorialist  alleges  that 
for  a  long  time  prior  to  tho  injurj'  complained  of,  ho  was  peaceably  en- 
gaged in  business  at  the  town  of  Tacoraa.  The  inference  is,  that  he 
had  acqnireil  a  commercial  or  business  domicil  in  that  town  and  Terri- 
tory, and  in  selecting  that  locality,  voluntarily  subjected  himself  to  the 
usual  casualties  of  border  life  in  a  region  of  country  where  police  con- 
trol is  well  known  to  be  imperfect.  The  injuries  were  inflicted  by  mob 
violence  in  disregard  of  the  laws  and  all  public  authority;  couseqaeutly 
his  remedy  is  by  resort  to  the  judicial  courts,  which  are  open  to  him  for 
redress,  as  they  are  to  all  similar  sufferers,  without  regard  to  race  or 
nationality. 

"  This  position  was  taken  by  the  Department  in  the  note  which  I  had 
the  honor  to  adilress  you  on  the  1st  June  last,  in  reply  to  yonrs  of 
April  28,  1885,  in  the  case  of  J.  P.  Tunstall,  which  appears  to  be  analo- 
gous, and  I  see  no  reason  now  to  change  the  views  therein  expressed, 
and  which  it  i»  not  nec<.*ssary  for  me  to  repeat,  but  to  which  I  crave 
your  reference. 

**Bven  if  the  iietitioner  were  regarded  as  not  having  a  commercial  or 
business  domicil  in  Washington  Territory,  but  as  a  mere  transient 
visitor  in  that  locality,  his  remedy  would  be  through  tho  judicial  de> 
partment  of  the  Government. 

^'  It  is  believed  that  this  position  has  not  only  been  maintained  with 
unbroken  uniformity  by  this  Governujent,  but  has  been  erpially  pro- 
claimed and  consistently  enforced  by  the  British  Government  in  tbe 
cases  of  citizens  of  the  United  States  traveling  within  British  domin- 
ions. For  instance,  travelers  in  Ireland  have  been  innocently  involved 
in  local  disturbances  by  which  they  sustaiticd  serious  damai^e,  and 
have  always  been  referred  to  tho  judicial  courts  for  redress.  In  tbts 
country  nonresi<lents  and  foreigners  have  the  privilege,  not  extended 
to  tho  citizens  of  the  State  or  Territoiy  where  the  injury  is  sustained, 
of  electing  to  sue,  either  in  the  Stale  or  Territorial  courts  or  in  the 
courts  of  tho  Uniteil  States.  Thus  a  foreigner  hns  not  only  the 
C92 


CHAP.  IX.] 


WHEN    REMEDY   IS  JUDICIAL. 


t§241. 


riglits  of  action  iia  American  citizens  wLeu  suing  in  llie  same  locaUty, 
wbicli  is  all  ho  would  be  entitled  to  under  tlie  law  of  nations,  but  tho 
additional  and  important  nght  above  referred  to,  of  electing  bis  tribu- 
Dal,  wbich  citizens  of  the  locality  do  not  possess. 

'*  I  ain  tbereforo  compelled  to  adbere  to  the  position  stated  in  my 
note  of  June  1  last,  and  to  refer  the  present  petitioner  to  tbe  appropri- 
ate territorial  or  district  courts  bavin^  jurisdiction  to  give  relief  for  bis 
injuries  and  to  punisb  tbe  alleged  criminal." 

Mr.  Dftjard,  Sec.  of  State,  to  Mr.  West,  Apr.  10,  1886,    MSS.  Notes,  Gr.  Brit. 

See  also  Bir.  Bayard  to  Mr.  Lan^ston,  Jan.  12,  1886.    MSS.  Dom.  L«t.    So« 

anpra,  $  189. 

Britisb  subjects  may  sue  in  the  Court  of  Claims  of  tbe  United  States. 
This  is  a  privilege  granted  only  to  tbe  citizens  or  subjects  of  sucb  for- 
eign Governmeuts  as  submit  to  suits  by  citizens  of  tbo  United  States. 
Tbe  Britisb  Governoient  accords  tbis  piivilego  to  citizens  of  tbe  United 
States  by  a  petition  of  rigbt. 

U.  8.  V.  O'Koefo,  U  Wall.,  178;  CarliBle  r.  U.  S.,  10  ibid.,  117.    !Sec  App.,  vul. 
iii,  $  241. 

Sovereigns  do  not  interfere  witb  tbe  regular  coarse  of  tbe  adminis* 
tration  of  justice  wbero  a  foreigner  is  a  party,  until  ho  sball  have  gone 
to  the  court  of  last  resort  with  his  case. 
1  Op.,  25,  Randolpli,  1792. 

A  nation  ought  not  to  interfere  in  the  causes  of  its  citizens  brought 
before  foreign  tribunals,  except  in  a  case  of  refusal  of  justice  or  of  pal- 
pable injustice. 

1  Op,,  53,  Bradford,  1791. 

For  tbe  recovery  of  their  property  in  Florida  and  for  redress  of  in- 
juries done  them,  our  citizens  must  apply  to  the  tribunals  of  that 
province. 

1  Op.,  6S,  Lee,  1797. 

By  the  law  of  nations,  if  the  citizens  of  one  State  do  an  injury  to  the 
citizens  of  another,  tho  Government  of  tbe  offending  subject  should 
take  every  reasonable  measure  to  cause  leparation  to  be  made  by  the 
offender ;  but  if  tbe  offender  is  subject  to  the  ordinary  processes  of  law, 
the  principlo  does  not  ordinarily  extend  to  oblige  the  Government  to 
make  satisfaction  in  case  of  the  inabOity  of  tho  offender. 
1  Op,,  106,  Lincoln,  180-2. 

The  courts  of  tbe  United  States  in  every  State  are  at  all  times  open 
to  the  subjects  of  a  friendly  foreign  power. 

1  Op.,  192,  RuBh.  18IG. 

The  executive  will  not  interfere  witb  tbe  judiciary,  while  it  is  in  the 
regular  course  of  giving  construction  to  tho  acts  of  Congress,  bydirect- 
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ing  a  nolle  prosequi  of  a  proceeding  agaiust  British  vessels  for  u  breac 
of  the  navigation  act  of  April  18, 1818,  after  the  district  court  has  con 
demned  lier  to  forfeitaro. 
1  Op.,  3CC,  Wirt,  18i?0. 

Where  it  is  claimed  by  a  foreign  minister  that  a  seizure  made  by  ai 
American  vessel  was  a  violation  of  tbe  sovereignty  of  his  Governmentj 
and  he  satisfies  the  President  of  the  fact,  tbe  latter  may,  where  then 
is  a  snit  depending  for  tbe  seiznre,  cause  the  Attorney  General  to  file 
sQggestion  of  the  fact  in  tlio  cause,  in  order  that  it  may  bo  disclosed 
to  the  court. 

I  Op.,  604,  Wirt,  1831. 

Where  aliens  snflfer  violence  from  citizens  of  the  United  States 
their  persons  or  property,  they  must  appeal  to  the  courts  for  rede 
to  the  iState  courts,  if  the  offense  be  a  criminal  one,  and  to  the  St 
Federal  courts  for  redress  by  a  civil  action. 
3  Op.,  254,  Butler,  1837. 

Neither  tbe  State  of  California  nor  the  United  States  is  res 
for  loss  to  the  owners  of  a  Peruvian  bark  lost  by  the  carelessness  < 
of  tbe  associated  pilots  appointed  under  tbe  laws  of  California. 
7  Op.,  229,  237,  238.  Cusliing,  18!>5. 

The  rule  is,  that,  before  a  citizen  of  one  country  is  entitled  to  the1 
of  his  Government  in  obtainicg  redress  for  wrongs  done  him  by  anot 
Government,  he  must  have  sought  redress  in  vain  from  the  tribunals  ( 
the  offending  power. 

13  Op.,  547,  Akonnan,  1871. 

The  Government  of  Brazil  is  not  responsible  for  damages  resoltitil 
from  the  alleged  corruption  of  a  municipal  judge,  in  authenticating  aaj 
ratifying  tbe  report  of  a  board  of  surveyors  upon  a  damaged  v< 

Even  if  the  charge  of  corruption  were  established,  the  Brazilian  ( 
ernment  would  not  be  responsible,  as  tbe  misconduct  violated  no  treaty 
stipulations,  did  not  benefit  the  public  treasury  of  the  country,  and,  1 
aught  that  appeared,  redress  could  be  had  in  tbe  Brazilian  courts, 
13  Op.,  553,  Ackerraan,  I8T1. 

Ad  American  steam  er  was  seized  in  the  port  of  Granada  by  a  i>artj 
of  armed  men,  under  an  order  of  a  jtulicial  officer  of  the  i.»ort,  and  ait« 
a  detention  of  a  few  hours  was  released,  pursuant  to  an  order  of 
same  judge.    The  seizure  seemed  to  have  been  made  at  ihe>  iuHtanoe  i 
the  consignees  of  the  vessel,  as  a  mode  of  enforcing  a  sup^Kued 
right.    Adcisedy  that,  as  the  tribunals  of  Nicaragua  would  presuo 
afford  re<Iress,  tliis  Government  should  not  at  the  time  interfere. 
13  Op.,  554,  AckermikD,  1873. 
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(6)  But  this  does  sot  apply  where  there  is  no  local  judiciary,  ob  whesb 
Tim  judicial  action  is  in  violation  of  international  law,  or  wbkrk 

THE  test  is  WA1VEJ>,   OR  WHERE  THERE   18   UNDUE   DISCRIMINATION. 

§242. 

It  was  maiutaiued  before  the  British  and  AniericaD  Mixed  Commisaioii 
sitting  in  London  under  the  treaty  of  1794,  tbat  a  decision  of  a  Britisli 
prize  court  estopped  the  party  against  whom  it  was  made  from  proceed- 
ings, when  a  foreigner,  through  his  own  Governaient.  This  was  con- 
tested by  Mr.  Pinkuey,  and  Lis  position  was  affirmed  by  the  arbitration 
acting  under  the  advice  of  Lord  Chancellor  Loughborough,  and  is  now 
accepted  law. 

Soo  Wbeatoii's  Life  of  Piukney,  app.,  iitfra,  $  329a.  Supra,  J}  IfjOa,  238 ;  infra, 
4  3S9d,  aa  to  tiDtlcie  belligerent  bias  of  prize  courti>. 

The  rule  tbat  a  claimant  for  redress  for  injuries  sustained  in  a  foreign 
country  must  first  exhaust  judicial  remedies  in  such  country,  does  not 
apply  to  countries  of  imperfect  civilization,  or  to  cases  in  which  prior 
proceedings  show  gross  perversion  of  justice. 

Mr.  Everett,  Sec.  of  State,  to  Mr.  Mar«h,  Feb.  5,  1853.  MSS.  Inst.,  Tarkey. 
See  Mr.  Marcy,  Sec.  of  State,  on  tbe  same  subject,  to  Mr.  Pryorj  Jaly  15, 
1855;  ibid. 

Several  citizens  of  the  United  States,  having  been  massacred  at  Jaffa, 
in  January,  1858,  and  the  Turkish  Government  havinjj  taken  no  elticieut 
measures  to  bring  the  assassins  to  justice,  the  Secrelary  of  State  re- 
quested the  Secretary  of  the  Navy  "that  orders  be  given  the  com- 
manding officer  of  our  squadron  in  the  Mediterranean  that  he  would 
put  himself  in  communication  with  the  minister  of  the  United  States  at 
Cnustantinoplej  and  after  receiving  from  him  such  information  a«  he 
may  require,  to  repair  to  Jaffa  and  to  take  such  measures  as  may  be  in 
his  power  to  induce  the  Turkish  authorities  to  inflict  upon  the  eriminala 
the  punishment  which  they  so  richly  deserve.'^ 

Mr,  Ca«8,  Sec,  of  State,  to  Mr.  Tonooy,  Aug.  10,  1858.    MSS.  Dotu.  Let.    As  to 

display  of  force,  aee  infra,  %  321.    Ab  to  forcible  meaeuree  to  exact  payment, 

eoe  9vpra,  $  223. 

A  clause  in  a  treaty  requiring  that  claims  on  one  Government  by 
citizens  of  another  Government  shall  bo  exclusively  cognizable  by  the 
judicial  tribunals  of  the  former,  does  not  apply  when  such  tribunala 
are  closed  by  arms. 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Foster,  Aug.  15,  1873.  MSS.  Inst.,  Mox.  Same 
to  same,  Nov,  16,  1873 ;  Sept.  22,  1874.    Hid. 

Laws  of  a  foreign  state  attempting  to  deprive  citizens  of  the  United 
States  from  having  recourse  to  their  own  Government  to  [iress  their 
claims  diplomatically,  will  not  be  regarded  as  internationally  operative 
by  the  Government  of  the  United  States. 

LMr.  Fiah,  Sec.  of  State,  to  Mr.  Rusaoll,  Sept.  16, 1674.    MSS.  Inst.,  Venez.    Seo 
tupra,  J  9. 
A  stipulation  in  a  contract  to  be  bound  by  the  laws  of  the  country 
where  the  money  lent  is  to  be  employed  does  not  operate  where  justice 
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is  deuicd  iu  such  couutry,  tbough  to  make  out  a  claim  iu  sach  a  case 
such  denial  of  justice  must  bo  definitely  shown. 

Mr.  F.  W.  Seward,  Acting  Sec.  of  State,  to  Mr.  Logan,  Apr.  15, 1879.    MSS. 
Inst.,  Cent.  Am. 

A  citizen  of  the  United  States,  Mr.  John  E.  Wheelock,  having  been 
treated  in  1879  with  great  cruelty  by  a  Venezuela  official  named  Sotillo, 
proceeded  against  Sotillo  in  the  Venezuelan  courts,  but  there,  in  gross 
violation  of  justice  and  of  the  rules  of  international  law,  was  refused 
redress. 

"  The  general  principle  here  invoked  by  Mr.  Saavedra,  that  if  a  crime 
is  committed  against  the  person,  property,  or  character  of  an  alien  resi- 
dent of  the  country  by  a  citizen  of  the  country  in  which  such  alien  may 
be  resident,  and  the  Government  of  such  country  secures  the  judgment 
and  punishment  of  its  author,  its  obligations  to  the  Government  of  the 
party  wronged  are  satisfied,  and  that  it  would  not  in  such  case  owe  pe- 
cuniary indemnity  to  tbe  offended,  may  very  well  be  admitted  j  but  to 
claim  this  for  the  proceedings  had  before  the  Venezuelan  judges  in  the 
case  of  Commissary  Sotillo  would  seem  little  less  than  a  mockery  of 
justice. 

"io  tnc  worst  features  of  the  outrage  perpetrated  on  Mr.  Wheelock 
(the  occurrence  in  the  woods)  there  were  no  witnesses  but  the  perpetra- 
tors and  the  victim.  Mr.  Wheelock's  evidence  was  not  before  the  judges, 
and  there  is,  therefore,  every  reason  to  believe  that  Sotillo's  alleged  vin- 
dication rested  solely  on  his  own  testimony  and  that  of  his  subordinate 
instniments. 

**To  denominate  the  proceedings  against  the  ofiQcer  Sotillo  as  a  miscar- 
riage of  justice,  is  the  mildest  form  of  denunciation  that  can  be  applied. 
The  sanction  of  the  executive  Government  of  Venezuela  imparts  to  them 
the  character  of  an  absolute  denial  of  justice.  Were  such  an  outrage  as 
that  perpetrated  by  Sotillo  on  Mr.  Wheelock  possible — as  fortunately  it 
is  not — in  tlie  United  States,  and  Venezuelan  citizens  were  the  subject 
of  it,  the  offending  officer  would  be  instantly  dismissed  from  the  public 
service  and  handed  over  to  the  proper  tribunals  for  trial,  and,  if  found 
guilty,  subjected  to  the  severest  punishment  denounced  by  tbe  laws  of 
the  country  against  an  offense  at  once  so  abnormal  and  inhuman.  It  is 
unnecessary  to  invoke  the  principles  of  the  treaty  of  amity  and  friend- 
ship (ISCO)  existing  between  the  United  States  and  Venezuela,  of  the 
3d  article  of  which  these  acts  are  in  clear  contravention.  It  is  no  less 
an  offense  against  the  principles  of  public  law  and  the  civilization  of 
the  age.  This  Government  would  be  wanting  in  that  duty  which  it  owes 
to  its  citizens,  and  regardless  of  its  own  dignity,  were  it  lightly  to  pass 
over  so  flagrant  an  outrage." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Baker,  Oct.  15,  1880.    MSS.  lust,  Yenos. ;  Pot. 

Eel.,  1880. 
As  sastaining  this  position,  see  Mr.  Frelinghuyscn  to  Mr.  Baker,  Jan.  16,  1883. 

MSS.  Inst.,  Yenez.;  For.  Bel.,  1883.    Same  to  same.  Fob.  84,  1883;  Wd. 

Same  to  same,  Nov.  16,  1883;  ihiil. 
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Obstruction  by  iSpauiali  otliciala  of  a  citizen  of  lUe  Uuitcd  States  in 
Spain  iu  bis  attempts  to  obtain  judicial  redress  for  injarics  there  inflicted 
on  Lim  is  the  subject  of  ioternational  complaint. 

Mr.  EvfLrtfl,  Sec.  of  State,  to  Mr.  Faircliiltl,  Jan.  17,  1881.   MSS.  Inst.,  Spain. 

*^A  foreigner's  rigbt  to  ask  and  receive  ILe  protection  of  bis  Govern- 
ment does  not  depend  upon  tbe  local  law,  but  upon  Ibo  law  of  liis  own 
countrj-.  Qis  citizenship  goes  with  him  into  whatever  country  he  may 
visit,  and  the  duty  of  his  Government  to  protect  him  so  long  as  he  does 
nothing  to  forfeit  his  citizenship  accompanies  him  everywhere.  This 
duty  his  Government  must  discharge,  and  it  could  not,  if  it  would,  be 
relieved  therefrom  by  the  fact  that  the  municipal  law  of  the  country 
where  its  citizen  may  happen  to  be  has  seen  fit  to  provide  under  what 
circumstances  he  may  bo  permitted  to  appear  before  the  authorities  of 
that  country.  Such  a  law  cannot  control  the  action  or  duly  of  his  Gov- 
ernment, for  Governmeuls  are  bound  among  themselves  only  by  treaties 
or  by  the  recognized  law  of  nations,  and  there  is  nothing  iu  the  existing 
treaties  between  the  two  countries  or  in  the  law  of  nations  which  recog- 
nizes as  pertaining  to  Yenezuela  the  right  by  the  enactment  of  a  munic- 
ipal law  to  say  bow,  or  where,  or  under  what  circumstances  the  Gov- 
ernment of  the  United  States  may  or  may  not  ask  justice  in  behalf  of 
on©  of  its  own  citizens. 

"It  may,  perhaps,  be  broadly  admitted  that  when  the  courts  of  a 
country  afford  adequate  remedy  to  foreigners  and  natives  alike  in  case  of 
wrongful  treatmetit,  resort  thereto  in  the  first  instance  by  the  aggrieved 
party  may  be  proper  j  but  even  in  such  a  case  the  right  of  the  sufferer^s 
Government  to  watch  over  the  i>roceedings  from  the  outset  is  inalien- 
able. It  is  its  duty  to  see  at  every  stage  that  justice  is  done,  to  urge  full 
and  speedy  compliance  with  the  laws,  and  by  its  counsel  and  remon- 
strance, its  moral  and  material  support,  to  advance  the  interest  of  its 
wronged  citizen. 

"  Mr.  Wheelock's  case  has,  however,  passed  far  beyond  the  initial 
stage  to  which  President  Guzman's  letter  would  now  seek  to  recommit 
it.    It  has  reached  the  higher  plane  of  an  apparent  denial  of  justice. 

"The  correspondence  lately  published  shows  that  the  departmental 
and  State  courts  of  Venezuela  successively  decided  that  no  grounds 
existed  for  continuing  the  process  or  orderiug  the  arre.st  of  tlie  commis- 
sary, Sotillo,  who  inflicted  the  illegal  torture  upon  Mr.  Wheelock.  On 
his  excellency's  own  showing,  this  would  have  sufficed  to  dismiss  the 
complaint  forever,  without  recourse  or  appeal, 

"Conceding  the  right  of  this  Government  to  ask  justice  for  its  injured 
citizen,  the  Federal  Goverument  of  Venezuela  ordered  the  State  govern- 
ment to  reopen  the  examination.  This  was  done  and  the  result  was  tho 
same.  Derc,  then,  we  have  three  failures  of  jnslice,  any  one  of  which, 
if  President  Guzman's  argument  be  admitted  as  well  founded,  was  neces- 
sarily final. 
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**I3ut  two  years  afterward  the  Vcnezuelau  Goverumeiit  discoverei 
that  Hhe  result  of  the  proceedings  involves  civil  respoDsibilitie*/  and 
fourth  iQvestigation  was  held,  me  result  of  which  amply  boro  out  til 
allegations  of  Mr.  Wheelock's  complaint.  Warrants  were  issued  toi 
the  arrest  of  SotillOj  who  had  meanwhile  left  the  country,  and  orden 
were  issued  to  confiscate  Sotillo  s  property,  which  he  had  before  thia 
placed  out  of  reach  of  judiciai  emoargo. 

"ifow,  after  more  than  four  years  have  passed,  it  is  claimed  that  tli6 
responsibility  of  Venezuela  to  punish  the  oflfender  is  met  by  these  tardf 
and  ineffectual  proceedings;  and,  further,  that  the  sufferer  ia  wholly 
without  civil  recourse  for  materia!  reparation,  save  sach  aa  the  federal 
court  may  find  due  to  him  from  the  commissary,  Sotillo. 

"  I  may  be  permitted  to  pass  over,  as  not  meriting  serions  coDsidera* 
tion  or  a'-gument,  the  allegation  whiuh  your  note  implies,  that  the  Gov- 
ernment of  Venczula  is  not  liable  *  on  account  of  occurrences  over  wbicU 
it  had  absolutely  no  control  and  of  which  it  had  no  knowledge.*  It  i« 
not  claimed  that  the  federal  Government  directed,  or  was  eogoizant 
of,  or  consented  to,  the  outrage  perpetrated  by  its  public  servant  in  the 
execution  of  his  public  functions. 

"The  simple  complaint  of  this  Government  is,  that  an  officer  of  jus- 
tice of  Venezuela,  in  the  exercise  of  his  official  functions,  subjected  an 
American  citizen,  whom  he  had  arrested  ojj  suspicion,  to  grievous  bodily 
torture  to  extort  from  him  a  confession  of  guilt.  For  this  act  this  Gov* 
erument  asks  the  punishment  of  the  offender,  and  expects  that  Ven- 
ezuela will  tender  an  equitable  indemnity  to  the  victim. 

"  The  President  is  surprised  at  the  tardy  proposal  of  Venezaela,  now 
for  the  first  time  heard  of  in  connection  with  the  case,  that  Mr.  Wheel- 
ock  shall  seek  redress  at  the  hands  of  the  high  federal  court.  Even  if 
he  had  been  disposed  to  consent  to  such  a  disposition  of  the  matter  in 
the  interest  of  friendship  and  harmony  between  the  two  conutrie«,  a 
casual  examinaticm  of  the  provisional  decrees  of  14lh  February,  1873, 
concerning  the  rights  and  indemuiQcatiou  of  foreigners,  which  prescribe 
the  procedure  to  which  the  complaint  would  be  subjected,  leads  the 
President  to  withhold  his  acceptance  of  such  a  resort. 

"This  Government  cannot  waive  the  right  of  its  citizens  to  claim  dip- 
lotuattc  protection  as  those  decrees  require.  It  cannot  admit  that  if  the 
court  shall  deem  the  claim  for  indemnity  exaggerated,  the  American 
claimant  shall  forfeit  nil  rights  and  incur  heavy  fine  or  prolonged  im* 
prisonmcnt.  It  cannot  consent  to  allow  the  court  power  to  dismiss  the 
claim  because  more  than  two  years  have  passed  since  the  commisaioii 
of  the  injury.  It  cannot,  in  a  word,  rcgaril  those  decrees  as  controlling 
the  eqaitablo  or  moral  rights  of  an  injured  American  citizen. 

**  I  have  remarked  that  more  than  two  years  elapsed  before  any  Ja- 
dicial  resort  of  Venezuela  admitted  that  Sotillo  was  even  liable  to  proc- 
ess.   Permit  mo  to  ask,  in  no  captious  spirit,  how  it  is  supposed 
Wheelock  would  have  fared  had  he  submitted  to  those  provisional 
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crees  iu  the  face  of  the  Boleniu  adjudieatiou  of  three  judicial  tribunals 
of  Yeiiezuela  tlmt  no  grounds  existed  for  subjecting  tbe  coniniissary, 
Sotillo,  to  legal  process!  Would  fine  and  imprisonment  have  been 
added  to  the  wrong  under  which  bo  already  lay!  If  so,  would  it  not 
have  been  alleged  that  diplomatic  redress  was  effectually  barred  to  bim 
by  reason  of  his  voluntary  submission  to  the  operation  of  those  docreesT 
**  A  copy  of  the  present  correspoudenco  will  be  sent  to  tbe  United 
States  minister  at  Caracas  with  instructions  to  say  that  this  Govern- 
meut  docs  not  accept  the  reply  made  to  its  represent ations,  and  that  it 
renews  its  demand  for  the  puuisbment  of  tbe  offender,  and  repeat  its 
expectation  that  tho  Government  of  Venezuela  will  tender  to  Mr. 
Wheeiock  a  just  indemnification." 

Mr.  FrcJinghuysca,  Sec.  of  State,  to  Mr.  Soteldo,  Apr.  4,  1684.    MSS.  Notes, 

Vener. ;  For.  Eel.,  1884. 
See,  OA  enforcing  tbo  same  claim,  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Soteldo,  Apr. 

3,  la«G.    MSS.  Not*a,  Venez. ;  For.  Eel.,  1685.    Samo  towime.  Apr.  10,  I8d5; 

ibid,    July  7,  1885;  ibid.    This  claim  waa  compromiserl  for  {6,000,  payable 

in  two  inBtallments.    Same  to  same,  Oct.  16^  1885;  Dec.  7,  1865;  Jan.  14, 

leeC;  Mar.  12,  188G;  ibid. 

"Apart,  bowever,  from  tbe  question  of  the  jurisdiction  and  tbe  de- 
cisions of  the  French  tribunals,  it  is  evident  that  for  sncb  wrongs  as  Mr. 
Frear  complains  of,  the  state  liable  therefor  cannot  be  sued  in  its  own 
courts,  but  is  directly  responsible  to  tbe  state  whose  citizen  has  been 
injured. 

**In  tho  case  of  the  United  States  v.  BieMman  (02  U.  S.,  624),  tho 
Supremo  Court  of  tbe  United  States  said: 

"A  sovereign  cannot  be  ened  iu  Lis  o^n  coorts  vrilhout  bis  consent.  His  own  dig- 
nity, as  well  aa  the  dignity  of  tlje  nation  be  representa,  preveala  liis  appearance  to 
answer  a  suit  against  hiui  in  the  courts  of  another  sovereignty.  •  •  •  Hence,  a 
citizen  of  one  nation,  wronged  by  the  conduct  of  another  nation,  muat  eeek  redreas 
through  bis  own  OovernmeDt.  His  sovereign  naast  assume  the  responaibUity  of  pre> 
aenting  his  claim,  or  it  need  not  ho  considered. 

"Tbe  principle  of  liability  here  contended  for  was  forcibly  stated  by 
Mr.  Wheatou  in  a  memorable  controversy  between  the  United  States 
aud  Denmark.  He  said  that  *  tbe  acts  of  a  sovereign,  however  binding 
on  his  own  subjects,  if  they  are  not  conformable  to  tbe  public  law  of 
tbe  world,  cannot  be  considered  as  binding  on  the  subjects  of  other 
states.  A  wrong  done  to  them  forms  an  equally  just  ground  of  com- 
plaint on  tho  ijart  of  their  Governmeutj  whether  it  proceed  from  tho 
direct  agency  of  tbe  sovereign  or  is  inflicted  by  the  instrumentality  of 
his  tribunals.  (See  Uoase  Doc,  No.  249,  lat  sess.,  22d  Cong.,  p.  26).'^ 
Mr.  Bayard,  Sec.  of  State,  to  Mr.  McLane,  Jnne  23,  1886.     MSS.  Inst.  France. 

LSeo  App.,  vol,  ill,  f  242. 
Tbe  test  does  not  apply  where  tbe  oflending  Government  baa,  by  the 
acts  of  its  proper  organ,  relieved  the  party  complaining  from  appealing 
to  the  courts. 
n  Of.,  547,  Akerman,  1871. 
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To  iuteriiational  claims  the  rules  of  general  jarispradence  in  thia  r^ 
lation  apply  as  follows:  A  party  to  a  malicious  wrong  cannot  recoref 
from  another  for  damages  therefrom  resultiug  to  himself.  A  per^oa 
whose  nejrligence  is  the  iui mediate  cause  of  a  negligent  injury  to  him- 
self cannot  recover  from  another  damages  for  such  injury. 

Diplomatic  uid  will  not  be  rendered  to  press  on  a  foreign  Govern  mcnl 
a  claim  wliich  is  based  on  an  act  against  public  policy. 

Mr,  ftewanl,  Sec,  of  Stftto,  to  Mr.  Whituoy,  July  21,  18«<?,     MS.S.   Ixtni.  L«Cq 
8c«  App.,  vol.  iii,  $  ^  32:{,  243. 

Where  the  detention  of  a  vessel  in  a  blockaded  port  is  caused  by  her 
re.sistance  to  the  orders  of  the  properly  constituted  authorities  wbom 
she  was  bound  to  obey,  she  preferring  such  detention  to  a  clearancsd 
upon  the  conditions  imposed,  her  owner,  a  subject  of  Prussia,  is  not  ♦♦  eo- 
titled  to  any  damages"  against  the  United  States,  under  the  law  of 
nations  or  the  treaty  with  that  power. 
U.  8.  «.  Dkkclmaii,  92  U.  Q,,  520. 

An  alien  who  furnished  munitions  of  war  and  supplies  to  the  Con- 
federate Government,  or  did  any  acts  which  would  have  rendered  him 
liable  to  punishment  for  treason  had  he  owed  allegiance  to  the  United 
States,  is  precluded  under  the  act  of  March  12,  18G3,  from  suing  for 
damages  sustained  by  confiscation  of  his  goods. 

Young  V.  U.  S.,  97  U.  S.,  39.     See  cases  cited  aupni,  ($  223,284. 

Ko  nation  gives  herself  a  claim  to  call  upon  other  nations  for  a  strict 

observance  of  their  law  who  does  not  observe  it  strictly  upon  her  owa 

part  not  only  in   the  particular  class  of  cases  in  which  she  makes 

call,  but  throughout  the  whole  system  of  that  law. 

1  Op.,  500,  511,  Wirt,  1831. 

(8)  No  XA-nONAL  DISOJUMUfATlON  AS  TO  OLAlliAirT. 

§  244- 

Oq  tbia  topic  b*'o  swjpfa,  $$  W'iO,  "iiSl. 
Citizens  of  the  United  States  when  abroad  will  be  protected  irom| 
discrimination  aimed  at  them  on  account  of  their  nationality. 
Supra,  i  199. 

A  citizen  of  the  United  States  who  abandons  his  nationality  ciuiqo 
take  the  ground  that  such  nationality  was  discriminated  against  by  i 
foreign  State. 

Supra,  ^l7(iff. 

'*  If,  indeed,  Mr.  Thrasher,  in  his  arrest  and  trial,  did  not  «]^(^  m«« 
benefits  which  native-born  Spnnish  subjects  enjoy  in  like  cases,  bai 
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was  rnoro  harshly  treated,  or  inoro  severely  punished,  for  the  reason 
that  be  was  n  native-born  citizen  of  the  United  States,  it  would  be  a 
clear  case  of  the  violation  of  treaty  obligations,  and  would  demand  the 
iutcrposition  of  the  Government.  There  exists  in  tins  Department  no 
proof  of  any  such  extraordinary  treatment  of  Mr.  Thrasher." 

Keport  onTlirasIicr'a  caso  by  Jlr.  Webster,  Sec.  of  State,  to  tbe  rrceideut,  Dec. 

23,  1851.    6  Wubster's  Works^  5:10.     See  as  to  this  case  tiipra,  H  190,  203,  299, 

S30 ;  infrOf  $  3G7. 

"  The  principle  upon  which  this  decision  rests  is  that  protection  and 
allegiance  are  reciijroeal  j  that  the  citizen  of  the  United  States  who  be- 
comes domiciliated  in  another  country,  contributing  hi.s  labor,  talents, 
or  wealth,  to  the  support  of  society  there,  becomes  practically  a  member 
of  the  political  State  existing  there,  and  for  the  time  withdraws  himself 
from  the  duties  of  citizeuship  here,  and  consents  to  waive  the  reciprocal 
right  of  protection  from  his  own  Government.*^ 

LMr.  Sowartl,  Sec.  of  State,  to  Mr.  Burton,  Jan.  16, 1802.  MSS.  Inat.,  Colombiu. 
"  We  are  not  entitled  to  claim  for  onr  citizens  on  trial  in  that  King- 
dom (Great  Britain)  privileges  which  are,  Ist,  not  granted  by  British 
law  to  British  subjects;  2d,  are  not  allowed  in  the  United  States  to 
aliens  of  any  country  in  any  case,  civil  or  criminal.'^ 
Mr.Fiali,  Soc.  of  Stati^  toMr.  Rogora,  Jan.  11, 1870.  MSS.Doui.Lct.  S^caupra, 
-  That  taxation,  wbcn  not  nnequal,  cannot  be  excepted  to  by  aliius,  see  snjfra,  ^ 

I  204. 

"  British  subjects,  when  within  the  territorial  jurisdiction  of  the 
United  States,  arc  required  to  respect  and  obey  the  laws  of  the  United 
States,  and  when  held  to  answer  for  any  ofiense  against  these  laws  in 
I  the  courts  of  the  country,  have  the  same  rights  and  privileges  extemled 
'  to  them  that  are  enjoyed  by  citizens  held  to  answer  for  similar  oflenses. 
Citizeua  of  tljo  United  States,  when  held  to  answer  in  the  courts  of  Great 
Britain  or  her  colonies,  have  a  right  to  demand  the  same  privileges  ex- 
tended to  British  subjects  under  like  circumstauces." 

Mr.  Davis,  Acting  Soc.  of  State,  to  Mr,  Austin,  July  17,  187 J.    MSS.  Dom.  Lot. 
That  a  80%'ereign  is  aa  much  bound  to  redress  wrong  done  by  an  erroneons  de- 
cision of  a  court  (even  of  admiralty)  as  by  erroneous  executive  action,  see 
infra,  f  329a;  9upni  $  238, 


XIII.  PJiACTlCE  AS  TO  PAYMENT. 
§  245. 

"  1  am  under  the  impression  that  the  payment  by  diplomatic  agents, 
either  directly  or  through  this  Department,  to  claimants  on  foreign 
Governments  of  moneys  which  may  be  recovered  from  such  Govern- 
ments iu  satisfaction  of  claims  is,  to  say  the  least,  irregular,  and  im- 
poses responsibility  where  it  does  not  proi>erly  belong." 

Mr.  Clayton,  Sec.  of  State,  to  Jitr.  SJiieblH,  May  W,  18-ia,    MSS.  Inst.,  Venoz, 
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A  luiDister  who  collects  from  a  foreign  Government,  ander  inst 
tioQS  from  bis  Govcroment,  a  sam  dae  a  citizen  of  the  United  States,  j 
not  entitled  to  make  any  charge  for  expenseaof  collection,  even  tbQ 
be  act  at  the  time  under  a  power  of  attorney  from  the  claimant. 

Mr.  Maicy,  Sec.  of  State,  to  Mr.  Teden,  Apr.  10,  1856.     MSS.  Inst.^  Arg. : 
Bm  tu^Oj  9  90. 

ThecQrrency  in  which  an  award  is  to  be  paid  is  that  of  the  oonnt 
where  it  is  payable,  and  hence  an  award  payable  by  the  United  Stat 
Government  in  the  United  States  may  be  paid  in  Treasury  notes 

are  at  the  time  of  the  payment  a  legal  tender. 

Mr.  Seward,  Sec.  of  6tat«,  to  Mr.  Mortano,  Feb.  V2,  1866.    MSS. 
Afflrmcd  in  letter  of  Mr.  Seward  to  Measrs.  Embry  et  at,  May  90,  Ifl 

The  validity  of  assignments  of  claimSj  such  as  those  presented 
commissioners  under  treaty  conventions,  has  been  recognize<l  by  i 
varions  boardsof  commissioners  and  the  courts  of  justice  for  many  yc 

Jmli»nn  r.  Corcoran,  17  How.,  G14. 

A  commission  constituted  in  pursuance  of  treaty  provisions  to  i 
and  adjust  disputed  claims  is  for  that  purpose  a  quasi  court,  an 
agreeojent  to  present  and  prosecute  before  it  a  claim  at  a  fixed  coa 
pensation,  or  for  a  reasonable  percentage  of  the  amount  recovered^  i 
not  illegal,  immoral^  or  against  public  policy. 
Wrigbt  «.  Tebbitti,  91  U.  S.,  2Sa. 

Under  the  Chinese  indemnity  treaty  an  award  that  the  payment  I 
be  in  gold  is  legal. 

Tyere  v.  U.  S.,  6  Ct.  Cla.,  509. 

That  the  circuit  con  rt  for  the  Dlatrict  of  Columbia  hafl  jur!adiotioa  to  a^J^ 

under  a  bill  in  eqnitj,  the  title  of  contoeting  claimanta  to  a  fond  a« 

to  be  paid  under  the  Mexican  treaty,  see  Clark  r.  Clark,  17  Uow.,  3I&. 
Aa  tosettlement  of  conflicting  clatiuB  to  an  award,  see  Comegya  v.  Vaeoo,  ! 

123  ;  Jodaon  r.  Corcoran,  17  How.,  612. 
Aa  to  Geneva  awards,  see  Abbott's  National  Digest,  title,  Geneva  awa 

to  treaty  of  1H71,  and  its  mlcB,  see  $upra,  ^  150  p.    A»  to  action  of  ( 

tribunal,  see  in/ra,  J  402a. 

The  decision  of  the  head  of  a  Department  directing  payment  of  I 
ticalar  claim,  is  binding  upon  all  the  subordinate  officers  by  whoi 
tftme  is  to  be  audited  and  passoil. 
5  Op.,  97,  JoboMD,  1849. 

At)  Henry  de  la  Fraucia,the  original  claimant,  was  dead  at  the  timei 
the  passage  of  the  supplementary  act  of  1848(0  Stat.  L.,  736),  nnthc 
the  Secretary  of  State  to  settle  his  claim  Ibr  advances,  etc.,  and  aa  I 
claim  was  assets  belonging  to  hii^  estate,  the  avails  of  which  were  to 
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accounted  for  as  sucb,  it  was  advised  that  the  amount  awarded  should  be 
paid  only  to  an  administrator  duly  flppoiiitcd  and  authorized  to  receipt 
for  the  estate.  As,  however,  it  apiieared  that  a  competent  court  had  de- 
cided Joseph  de  la  Frnucia  to  be  the  solo  distributee  entitled  to  the 
amount  from  the  administrators,  the  Secretary  was  advised  to  take  a 
receipt  from  him  or  his  attorney  also.  It  was  also  held  that  under  a 
power  of  attorney  executed  by  Joseph  de  la  Francia  to  James  Bowie, 
the  latter  had  authority  to  substitute' Isaac  Thomas  in  his  stead  j  but 
that  Thomas  could  not  legally  substitute  William  Cost  Johnson  in  his 
stead. 

5  Op.,  135,  137,  JohDBoi),  1S49. 

It  was  further  held  that  the  receipt  and  acquittance  in  blank,  purporting 
to  have  been  signed  by  Isaac  Thomas,  if  authentic,  gives  authority  so 
to  fill  it  op  as  to  make  it  a  full  discharge  and  acquittance  of  all  title  to 
the  sum  awarded  to  said  Joseph  de  la  Fraucia  by  the  Secretary  of 
State. 
Ibid. 

Where  money  is  due  from  the  Government  to  the  heirs  of  one  de- 
ceased, and  there  is  a  dispute  as  to  the  legal  descent,  such  dispute 
should  be  decided  by  the  court  rather  than  by  the  executive  officers, 

5  Oil.,  670,  Crittenden,  1853, 

The  Secretary  of  State  has  no  power  to  appoint  a  commission  or 
board  to  determine  how  much  money  a  foreign  prince  shall  pay  to  coun- 
sel in  the  United  States  for  professional  services. 

6  Op.,  386,  Gushing,  ier>4. 

An  award  under  the  convention  with  Peru  of  1863,  "pajable  in  cur- 
rent money  of  the  United  States,"  may  legally  bo  paid  either  iti  Treas- 
ury notes  or  in  specie, 

11  Op.,  52,  Bates,  18d4. 

Where,  by  the  convention  of  1853  with  Great  Britain,  it  was  agreed 
that  all  moneys  awarded  by  the  commissioners,  on  account  of  any  claim, 
should  be  paid  by  one  Government  to  the  other,  it  was  held  that  the 
moneys  found  duo  from  the  foreign  Government  to  claimants,  Avho  were 
citizens  of  the  United  States,  were  to  be  paid  to  the  Secretary  of  State, 
Tvhoso  duty  it  was  to  have  the  same  paid  to  those  entitled  to  receive 
them.  It  was  also  held  to  be  the  appropriate  duty  of  the  disbursing- 
clerk  of  the  State  Department  to  take  charge  of  and  disburse  such 
moneys.  He  was  not  entitled,  therefore,  to  commissions  on  the  fund 
for  any  services  rendered  in  keeping  and  disbursing  the  same. 

,  Bates,  18GI. 


CLAIMS. 


XIV.  INTEREST. 

Not  gbxeiulllt  AixowiJUJE. 

§246. 

Interest  is  DOt  an  integral  part  of  a  debt  under  the  common  law  ol 
England  as  accepted  in  tb©  United  States. 

Mr.  .lefforson,  Soc.  of  State,  to  Mr.  Hammond.     1  Am.  St.  Pap.  (For.  Rel.),  201« 

237. 
As  to  how  far  iuteront  U  port  of  au  award,  see  Mr.  Clay,  Sec.  of  State,  to  llr. 

Vrttigbun,  Apr.  IS,  1820.    Sumo  to  same,  Oct.  13, 1826.    M88.  Notes,  For.  Leg. 

When  a  fund  awarded  to  a  claimant  is  invested  by  the  Department 
in  United  Stales  securittes,  on  which  interest  has  accrued  between  in 
vestment  and  piiytucnt,  such  interest  is  not  payable  to  the  claimant. 

Mr.  Bayard,  Sec,  of  State,  to  Mesara.  Coudert  Bros.,  Oct.  7,  IrtSi.  MSS.  Dpni, 
Let.  Affirmiuj^  Mr.  Frolingbnysen's  mling  in  letter  to  game  parties  of 
Fob.  2G,  1885. 

"  Your  letters  of  the  8th  and  9th  instant,  in  reply  to  mine  of  the  7tb, 
have  been  received  and  considered. 

"  I  perceive  no  reason,  in  view  of  the  ar^uHieuta  you  udvauce,  ior  rt'- 
versing  the  decision  of  the  Department  umler  which  the  retained  flvo 
per  centum  of  the  Cuban  indemnity  awards  has  been  paid  to  the  claim- 
ants without  the  interest  accruing  thoreoit  by  reason  of  the  inveetment 
of  the  funds  while  held  in  trust. 

**  Without  entering  upon  dtscussiou  of  the  points  involved,  I  may 
observe  that  tbo  investment  of  the  retained  moneys  was  in  porsuance^ 
of  the  general  system  founded  on  section  2  of  the  act  of  Congress  of 
11th  September,  1841,  now  section  3059  of  the  Revised  Statutes,  by 
which  it  is  prescribed  that  *A1I  funds  held  in  trust  by  the  United 
States  and  the  annual  interest  acctuiug  thereon,  where  not  otherwise 
required  by  treaty,  shall  be  invested  in  stocks  of  the  United  States, 
bearing  a  nite  of  interest  not  less  than  five  per  centum  per  annam.' 
This  enactment  is  silent  as  to  the  beneficiary  of  such  a  transaotioD, 
and  the  sole  competence  of  Congress,  which  prescribed  the  mode  of 
iDvestiMcut,  to  direct  the  disposition  of  the  i>roceeds,  is  beyond  doubt. 

"The  precedents  of  the  Japanese  indemnity  fund  on  the  one  band 
and  the  Alabama  claims  fund,  to  which  yon  refer,  on  the  other,  sbov 
that  Congress  has  exercised  its  discretion  in  the  premises  in  each  cue. 
It  may  be  remarked  further  that  in  the  case  of  the  retarned  Chinese  in- 
demnity funil,  Congress  apjklied  a  i»art  of  the  accrued  interest  to  tke 
Batit»factiou  of  the  claim  of  au  Atuerican  citizen  against  China. 

"It  is,  I  hold,  res  adjudkata,  that  the  Secretary  of  State  has  not  dis- 
cretionary power  to  dispo.se  of  the  accumulations  rcsnlting  from  iiiTest- 
monts  made  in  pursuance  of  the  net  of  lUh  September,  1811.    Holding 
this,  I  cannot  be  bound  by  what  I  must  deem  to  have  been  the  impror 
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ident  intimation  coQtained  in  my  predecessor'a  letter  of  September  13, 
1880.  I  Lave  no  option  but  to  CJiuse  the  accnmuhitions  iu  the  present 
case  to  pass  into  the  public  Treasury,  wLero  it  is  always  at  tlie  su]>reme 
disposal  of  Congress." 

Same  to  same,  Oct.  16,  1885 ;  ibid. 

A  mandamus  in  this  case  was  refused  by  the  supreme  court  of  the 
District  of  Colurubia  (0.  S.  ex  rel.  Angariea  r.  Bayaitt,  4  Mackey,  311), 
on  the  grouud  that  tlie  qucHtion  wys  one  of  executive  discretion,  not 
opeu  to  be  reviewed  by  the  judiciary.  In  his  opiniou,  James,  J.,  inti- 
mated that  were  the  question  one  of  common-law  nssi{;:e,  interest  would 
be  allowable,  but  that  being  matter  of  executive  discretion,  the  ruling 
of  the  Secretary  In  tljis  respect  estabiishfd  the  practice  of  the  Depart- 
ment. The  opiuiou  of  Judge  James  on  the  merits  as  to  the  question  of 
interest  was  obiter  dictum. 

The  court  does  uok  sanction  the  allowance  of  interest  on  claims 
against  the  Government. 

Gordon  v.  U.  S.,  7  Wall..  188. 

Interest  is,  by  international  law,  only  to  be  charf?ed  on  "damages  for 
withhohliug  money  which  the  party  ought  to  pay  and  wouUl  not  or 
could  not." 

1  Op.,  268,  Wirt,  iyi9.    See  Geneva  award,  4  Pupera  rolaliog  to  Treaty  of 
Waabington,  .'iS. 

By  miiny  nations  interest  is  not  allowed  at  all;  and  by  those  whose 
laws  allow  it  among  imlividuals  it  is  not  allowed  iu  every  case,  but  only 
when  the  [)articular  circumstances  make  the  allowance  a  matter  of 
equity. 

1  Op,,  500, 654,  Wirt,  18;^-^.     See  Mr.  Jefferaou's  letter  to  Mr.  Hammond,  1  Walfa 
St,  Pap.,  304. 

The  Government,  wliich  is  always  to  be  presumed  to  be  ready  and 
williug  to  discharge  its  obligations,  ordinarily  pays  no  interest;  yet 
from  considerations  of  state  policy  it  has  sometimes  allowed  it,  as  iu 
the  case  of  claims  under  the  act  of  1814.     (6  Stat.  L.,  139.) 

5  Op.,  l(Ki,  138;  Jobnson,  1849. 

To  same  offeofc  aeo  5  Op.,  227,  Jolinaon,  IbSO;  ibid,,  309,  Crittenden,  ia*>L 

But  as  a  general  rule  the  United  States  does  not  pay  ioterest  on  any 
debts  of  the  Government,  the  only  exceptions  being  cases  where  the 
Government  stipulates  to  pay  interest,  as  in  public  loans,  and  where 
interest  is  given  by  act  of  Oougreas  expressly,  either  by  the  name  of 
interest  or  by  that  of  damages. 
7  Op.,  523;  Cuahing,  1855. 

Acts  of  Congress  authorizing  the  settlement  of  claims  according  to 
**equity"  or  "equity  and  justice"  do  not  give  interest;  for,  as  between 
.     priv^ato  individuals,  there  is  no  material  difference  in  this  respect  b©. 
I             im. 
^H         S.  Mis.  102— VOL.  II ^to  "^^^ 
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tween  eqaity  and  law,  and  that  expression  does  not  change  the 
as  regards  the  GoverDinent. 

The  following  dociinients  may  be  referred  to  in  this  conniieoti* 
Demand  of  Spain  for  luterost  on  the  Jimount  paid  by  Unit'ed  States  ander 

9th  article  of  the  treaty  of  1819,  President  Hayea'ti  Tneaaa^o  of  Mar.  I,  li 

SeDute  £x.  Doc.  101  aud  Hutiete  Ex.  Doc.  52,  4t>lli  Cung..  2(1  boss. 
CorreapoDdenco  re«peotiug  the  payment  of  tntercat  up<m  cluitna,   Pnindi 

Hay<>8'B  iueB8a;;e  of  May  13,  18t^,  Si^natc  Ex.  Doc.  20^,  4Gth  Cong.,  Sd 
Report  in  fuvor  of  paying  the  unsettled  clatine,  and  for  the  payment  of  iut 

Feb.  14,  1881,  Honse  Rep.  '227,  4CtU  Cong.,  3U  eesu. 
[That  the  oubject  of  Uoited  State-s  paying  intereat  U  a  niatt^^r  to  b«  deta 

mined  by  the  Exciutive  uud  not  Cotii;re88,  Senate  Rep.  9^2^  46th.  Coi 

3d  Bcsfl. ;  Senate  Mis.  Doc.  47,  47th  Cong.,  Ut  tt^na.} 
Report  In  favor  of  asking  the  President  whether,  in  hia  opinion,  tbA9th  artl< 

of  the  treaty  of  1819  haa  been  fully  executed;  and  also  whotlK^r,  iu 

opinion,  any  further  legislation  is  nece«Miry,  House  U.  li^t«  47ib  Co 

Itit  ueiM*. 
A>t  I"  interest  »u  claiuiH  due  Joreiijneiis,  see  Cong.  Record,  Frb  5,  l"^t7,  for 

baite  in  IlouiDe. 
On  the  Hubjcct  nf  JutereHt,  refereuce  is  made  to  the  following  niliiig«  of  Mr.  Ijv 

rence,  Ist  Comptroller  of  the  Treasury  (1880-l^j).    The  citation*  trom  I 

firat  two  volunicH  are  from  the  Becond  edition : 
Oeneral  statute  due.^  not  uU'ect  national  or  State  govemmeDta,  1  L.,  d&» 
Goyemment  presumed  to  be  reody  to  pay  liabilities,  1  L.,  35. 
I.j»\r  of,  as  between  imlividu:tl«,  1  L.,  HH. 
Liability  of  a  State  to  pay,  1  L.,  «<». 

Allowed  on  claima  by  States  nud  United  StatcM,  1  L.,  100. 
Liability  of  Clovorntoent  to  pay,  1  L.,  3«8. 
Liability  of  implied  coiitruclJS,  1  L.,  105. 
Oi>  coutrp-clH,  limited  by  »iuti>tr,  1  L.,  107. 
Origin  of,  in  statute  law,  1  L.,  lOH. 
Eight  of  creditora  of  Government  to  demand,  1  L.,  109. 
Statutes,  application  of,  to  Government  of  U.  S.  dr  of  Stat«  or 

L..85. 
Government  not  within  statutes,  1  L.,  2.T4. 
Accrues  only  b^-  contract,  statute,  or  by  nsage,  2-L.,S64. 
As  to,  on  money  held  till  close  of  litigation,  2  L.,  459. 
As  to,  on  money  paid  after  long  delay  without  suit,  2  L.,471. 
As  to,  on  money  required  to  be  paid  by  contract,  2  L.,  451. 
As  to,  on  money  required  to  bo  paid  by  statnto,  2  L.,  459. 
As  to  paying,  to  intended  beneficiary,  '2  L.,  201. 
As  to  practice  of  charging,  2  L.,  470. 
Connidered  (is  damages, 2  L.,  463. 
On  Judgments  in  favor  of  Government,  2  L.,  459. 
Allowance  of,  by  Departments  ;  4  L..575. 
Liability  of  Govenimeut  to  pay,  2  L.,  450;  4  L.,  220. 
Liquidation  of,  4  L.,  240. 
Payment  of:  United  States  pays  no  interest  oo  claiuw,  whether 

ctintracts  or  otherwise,  except  in  exceptional  cas«s  or  on  exprsM 

(e.g.  public  loaij*),  5  L.,405. 
Usages  as  to,  between  privato  persons,  are  not  generally  appUotble  to  Uall 

States.     Kea»«)ns  for  rule,  5  L.,  4!Mi,  41i7. 
Arising  by  usage  or  contract:  Difference  as  to  interest  artiMng  (1) bf 

(2)  on  contract,  0  L.,  148,  note. 
Wb«n  payiibla,  and  when  not  payable,  on  claims,  6  L.,  137,  140,  149. 
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XV.  DAMAGES. 


RkMOTE,  not  AIJLOWAJJLtt. 


§  247. 

By  tlie  Geneva  tiibtiniil  the  distinction  between  iimnetliate  and  re- 
mote (or  coiiftequcutiiil)  diimages  was  ujaiutaiiied  ;  the  latter  being:  held 
Dot  to  bo  proiferly  cliar<,'eable. 

Jn/ra,  $  402«».     Si-e  Mujjrn,  i^  l^>Og,  i^irj<i.     S(i»tuiuwl  by  Pro*«id«mt  Wiiolwy  and 
Hoa.  R.  C  WiutLrop  iiv  articlca  on  the  Am«ri  an  case. 

A  party  wLosc  bouse  was  destroyed  m  Florida,  so  as  to  give  Liui  a 
claim  for  its  loss,  cannot  receive,  in  addition,  irideinuity  for  extraordi- 
nary  exiienses  incurred  by  him  in  taking  up  his  residence  iu  another 
place. 

G  Op.,  G30,  CneliiDg,  ieo4. 

"The  duty  of  making  compensation  to  individuiils  whose  private 
properly  is  sacrificed  to  the  geueial  welfare  is  inculcated  by  foreign 
jnrists,  as  correlative  to  tlie  sovereign  right  of  alienating  those  things 
wliirh  are  notincladed  in  llie  eminent  domain^  but  tbis  duty  niiist  hiive 
its  limits.  No  Government  <'an  be  su])posed  to  be  abb',  consistently 
with  llie  welfare  of  the  whole  community,  to  assume  tlie  burden  of 
hisses  pi'oduced  by  confjuest,  or  the  violent  dismenibernuMit  of  the  vState. 
Where,  then,  the  cession  of  territory  is  the  result  of  coereion  ami  cou- 
quest,  formiitg  a  case  of  imperious  necessity  bevoutl  the  power  of  the 
state  to  control,  it  iloes  nuL  impose  any  obli;:ation  upon  the  Guvern- 
ment  to  indemnify  those  who  may  suffer  a  loss  of  projierty  by  the  ces- 
sion." 

Wheat.,  lut.  Law,  jvt.  iv,  uli.  iv,  J  2.     As  to  necessity,  sev  *upra,  H  •>(')  ^^f* 

General  Ilalteek,  sifter  citing  the  above  (1  Baker's  lialleck,  2.jG),  says: 
"The  history  of  fhe  State  of  New  York  furuirdies  a  strong  illustration 
of  this  rub?  uf  public  law.  The  people  of  the  territory  now  composing 
the  State  of  Venoout,  separated  from  New  York  and  erected  that  ter- 
ritory into  a  8e|>arate  and  indepen<lent  State.  ludiviilual  citizens 
whose  property  would  be  8acritice<l  by  the  event,  claimed  compensation 
of  New  York.  The  claim  was  rejected  on  the  ground  that  the  inde- 
peudeuce  of  Vermont  was  an  act  of  tVuee  beyoml  the  power  of  New 
York  to  control,  aufl  equivalent  to  a  conquest  of  that  territory." 


XVI.  HOME  GOVERSMENTS  LIABILITY  FOR  ABANDONING  CLAIM. 

§  248. 

A  Government  which  neglects  properly  to  present  the  claira  of  ouo 
of  its  citizens  to  a  foreign  Government,  iu  consequence  of  which  such 
claim  is  lost,  is  not  necessarily  bound  to  make  goo<l  the  claim.  ''The 
argument  of  the  abstract  rij;ht  is  strong,  but  as  the  justice  olitaiuablo 
from  foreign  nations  is  at  all  times,  and  under  every  state  of  things,  very 
imperfect,  and  as  the  only  alternative  incases  of  denial  of  justice  is  the 
abandonment  of  the  claim  or  war,  a  nation  by  abandoning  the  chiim 
after  exhausting  every  specific  expedient  for  obtaining  justice,  neither 
partakes  of  the  injustice  done,  nor  makes  itself  responsible  to  the  suX, 
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ferer;  for  war,  even  if  it  evcDtuall.v  obtainM  justice  for  that  sufferer, 
secures  it,  by  tlie  snftcriiips  of  tLoiisauds.  of  others  equally  uumerited 
aud  which  luust  ultimately  remain  uuiuilemnilied.  And  mere  iuability 
to  obtain  iustice  canuot  incur  the  obligtitiou  it  is  unable  to  enforce." 

6  J.  Q.  Adams's  MemoicB,  383.    As  to  Department's  coDtrol  of  ca«?,  see  *ujmi,  ( 

220. 

The  United  States  are  not  bound  to  make  cooipensation  to  parties 
who  have  neglected  to  prosecute  their  cases  in  the  courts  having  jnris- 
diction  of  their  complaiuti*. 

G  Op.  (Appendix),  G02.  Lincoln,  18U3. 

MEADE'S  CASE. 

The  claim  of  Richard  AV.  Meade,  which  was  presented  to  the  Gov- 
ernment of  the  United  States  in  1821,  and  which  was  before  Congjress 
for  a  series  of  successive  years,  was  originally  against  the  Government 
of  Spain,  and  was  ba.sed  on  losses  incurred  by  him  in  business  dealinj;8 
with  the  Government  of  Spain,  j^rior  to  the  signature  of  the  treaty  of 
February  22,  1810.  By  that  treaty  it  was  provided  as  a  part  equivalent 
for  the  cession  of  Florida,  that  the  United  States  should  renounce  all 
claims  of  citizens  of  the  United  Strifes  upon  tlie  Spanish  Government, 
*' statements  of  which,  soliciting  the  interpo.sitiou  of  the  Government 
of  the  United  States,  had  been  presented  to  the  Department  of  Stat**, 
or  to  the  minister  of  the  United  States  in  Spain,  since  the  date  of  the 
convention  of  18t>2,  and  until  the  signature  of  the  treaty."  The  Uuitcd 
St^ites  assumed  these  debts,  and  agreed  by  the  treaty  to  apj)ropriatc 
$5,uno,OiJi>  to  their  payment.  TIjc  treaty  ]»rovi«led  for  a  board  of  com- 
misHJonersto  "ascertain  the  full  amountand  validity  of  the  claims  thus 
assunie<l  by  the  United  States."  The  board  so  constituted  was  to  con- 
vene at  Washington,  and  wiihtu  three  years  "to  decide  U[>on  the 
amount  and  validity  of  all  the  claims"  which  were  thus  assume<l.  Mr. 
Meade's  chiims  having  been  presented  in  due  time  to  the  Department  of 
State,  and  ahso  to  the  United  States  niinistiTat  Madrid,  fell  within  the 
category  of  claims  whiel>  coultl  be  presented  to  the  eornmission.  TboM 
claims,  before  the  treaty  was  ratitied,  but  alter  the  signature  l>y  the  ne- 
gotiators  of  the  contracting  parties,  were  examined  and  audited  by  the 
Spanish  Government,  and  an  order  made  by  that  Government  for  their 
payment  out  of  the  royal  treasury.  Mr.  Meade  a|)peared  before  tb© 
commissioners  who  met  at  Washington,  and  maintained  not  only  that 
his  (dainis  were  among  those  prot<eted  by  lite  treaty,  but  that  ho  waa 
*' entitled  to  a  substantive  and  full  satisfaction,  whatever  m»y  bo  ibe 
pro  rata  allowance  to  the  general  mass  of  the  claimants."  The  cotniniii- 
sioners  had  at  lir^t  doubts  as  to  whether  they  ha*l  jurisdiction  of  t\te 
case.  They  npi>lied  to  the  Secretary  of  State  for  advice  j  anil  on  March 
9,  1822,  were  informed  by  the  Secretary,  under  the  President's  direc- 
tion, that  claims  for  contracts  were  not,  in  the  contemplation  of  the 
Government  intended  to  have  been  shut  out  from  the  purview  of  the 
treaty.  Mr.  Meade's  claims  falling  in  part  under  this  head,  they  were  all 
admitted  for  consideration  by  the  commission,  with  the  qualification  that 
the  certitlcate  of  assessment  given  by  the  Spanish  Government,  as  above 
stated,  was  not  admissible  to  prove  them.  Mn  Meade  then  applied  to 
the  Spanish  (lovernment  lor  the  original  vouchers.  This  wasn*'"^"'^  "« 
the  ground  that  the  rejection  of  the  Spanish  Government's  •  e 

by  the  commi.s!si(»n  was  not  only  a  violation  of  the  rule  that  vi.j^i  ju- 
inent  certificates  of  records  or  of  the  results  of  records  are  intcmatiou- 
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ally  admissible,  but  that  such  a  rejection  was  an  "iuault"  to  Spain. 
Tlie  cotumissioTi,  however,  in  April,  1S23,  reaffirmed  their  rejection  of 
the  Spauish  certilieate,  but  a<lvi«ed  a  renewal  of  the  cull  on  JS|»ain  (or 
tlie  original  doctinients.  >>frotiatio]>s  with  Spain  for  the  surrender  of 
llie  papers  were  agaiFi  oi>ened,  and  the  Spanish  Government  consented 
at  htHt  to  furnish  them.  But  this  was  too  late  to  eiu>ble  the  papers  to 
be  presented  to  the  commission,  which,  on  May  29,  lSli4,  ten  days  before 
the  expiratit)U  of  its  term,  rejected  Mr.  Meade's  claims  for  want  of  evi- 
dence. Mr.  Meade  forthwith  applied  to  Conj^ress  for  relief,  asking  that 
a  special  court  be  constituted  lor  the  trial  of  his  claim. 

See  Rfoate  Due.  •ili9,  18tU  CoiijT.yd  «<>«s.,  5  Am.  St.  P^jp.  (For.  Rcl.),  752;  Iloiiee 
Doo.  46r>,  20Hi  CoDg.  l«t  tttym.,  «i  Am.  St.  Pup.  (For.  Rol.),  777.  Character- 
iatic  antagouittticctmiiiienttiou  Mciidu's  cu^<  will  be  fuiind  in  Mr.  J.  Q.  Adauia* 
MomoiTB,  IV,  104,  14H,  'iitl ;  VI  ibid.,  234,  27'i,  300,  3U9,  377,  511. 

Tho  points  of  international  hiw  on  which  Mr.  Meado  relied  are  stated 
at  large  in  an  oj)inion  by  Mr,  noruce  Biuney,  of  December  L'8,  1S21. 
From  this  oi>inion  the  fallowing  passage  is  taken  : 

*'It  has  been  already  stated  that  the  ease  of  Mr.  Meado  is  not  one 
which,  by  involving  a  national  wrong,  made  the  United  States  a  party 
and  gave  her  authority  to  make  it  the  suliject  of  negotiation  and  com- 
promise. This  may  be  the  law  in  regard  to  public  or  natioual  wrongs, 
amotig  wliieli  are  to  be  placed  the  claims  enumerated  in  the  tirwt  tour 
dauses  of  the  9th  article,  but  private  property  and  a  claim  to  redress 
for  a  private  wrong  are  not  subjects  of  national  negotialion  and  com- 
promise. If  a  nation  surrenders  or  compromises  these,  she  must  do  it 
either  by  virtue  of  her  own  sovereign  power  or  by  authority  derived 
from  the  individual  pro]U'iett)r,  and  if  no  authority  to  comproudse  has 
been  given  by  Mr.  Meade,  an  1  hjive  endeavored  to  sltow,  then  the  sur- 
render is  to  be  su]>i)orted  only  by  the  sovereign  power  before  spoken  of. 

"'The  case  of  sovereign  power  Intc/ulhf  applied  to  the  transfer  of 
private  |iropcrt3*  or  to  the  extiuguisliment  of  such  a  private  claim  as 
Mr.  Meade's  is  without  a  doubt  a  case  of  national  obligation  to  pay 
an  equivalent  to  the  private  proprietor  or  creditor.  Whetlier  we  refer 
to  the  doctrine  of  our  own  Constitution  or  to  the  principles  of  public 
law,  the  result  is  the  same. 

***  Private  property  shall  not  be  taken  for  public  use  without  just 
compensation.'  This  is  the  language  of  the  fifth  article  of  the  amend- 
ments to  the  Constitution  of  the  United  States,  Tlie  necessity  of  this 
article  may  bo  questioned,  for  it  says  no  more  than  is  implied  as  a 
fundaujenlal  restraint  ujion  tlie  public  u.se  of  private  property  in  the 
constitution  of  every  civilized  people,  but  it  serves,  at  least,  to  give  the 
sanction  of  an  emphatic  public  as.'^ent  to  what  otherwise  might  have 
been  expose*!  to  disrnssion;  and  it  is  a  particular  pledge  of  the  national 
Ikith  for  the  indemnity  of  every  American  citizen  who  may  be  in  the 
predicament  referred  to. 

*'The  language  of  the  most  approved  writers  upon  public  law,  in  their 
remarks  upon  the  exercise  of  the  eminent  domain,  is  to  the  same 
eftect. 

"Grotias  is  clear  to  this  i>oiut:  *But  we  must  also  observe  this,  that 
a  king  may,  two  ways,  deprive  his  subjects  of  their  rights,  either  by 
way  of  punishment  or  by  virtue  of  his  euuueut  domain.  But  if  he  do 
it  the  last  way  it  must  be  for  some  public  advantage,  and  then  the  sub- 
ject onght  to  receive,  if  possible,  a  just  compaisnUon  for  the  loss  he 
sufiers  out  of  the  common  stock.*  ((hot.  War  and  Peace,  333,  b.  2,  ch. 
U,  §  7.) 
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"Tho  same  writer  elsewhere  remarks:  'This,  also,  is  often  diRpntoO, 
what  right  kings  have  to  di8pose  of  the  goods  of  private  men  to  protmro 
a  peace  who  have  no  other  power  over  the  goods  of  their  subjects  than 
as  they  are  kings.  1  have  already  said  that  the  state  has  «n  eminent 
right  of  property  over  the  goods  of  the  subjects,  so  that  the  state,  or 
those  that  represent  it,  may  make  use  of  them,  and  even  destroy  and 
alienate  them,  not  only  npoii  an  extreme  necessity  which  allows  to 
private  persons  a  sort  of  right  over  men's  goods,  but  for  the  public 
benefit,  which  ought  to  be  preferred  to  any  man's  private  interest,  ac- 
cording to  the  iutention,  reasonably  presumed,  of  those  who  first  en- 
tered  into  civil  society.  To  which  we  must  add  that  the  state  is  obliged 
to  repair  the  damajjcs  sustained  by  auy  subject  on  that  account  out  of 
the  public  stock  ;  so  that  he  himvself,  who  hath  sustained  the  h>ss,  con- 
tribute if  it  be  uccessarv,  according  to  his  quota,  to  the  discharge  of 
that  public  debt:    {Tbid.yiidl,  b.  3,  ch.  20,  §  7.) 

''The  langii.ige  of  PuflVndorf  is  as  follows:  *  What  power  the  com- 
monweaith  hath  to  excuse  the  gooils  {condonare  bona)  of  the  privat-o 
subject  upou  a  pacification  must  be  discovered  from  the  nature  of  tb© 
trunsceiuhMilal  prnpriety  upon  the  force  of  which  the  goods  and  fortuuen 
of  private  men,  whatever  title  purchased  or  possessed  by,  may  be  given 
up  whenever  the  necessities  of  the  state  and  public  interest  require  iL 
But  with  this  consideration,  that  the  state  is  obliged  to  make  good  nuch 
losses  to  the  subject  out  of  the  public  revenues,  either  immediately,  or 
at  least  as  soon  as  it  may  be  able.  But  whether  a  particular  subject's 
goods  ought  to  be  excused  ur  taken  from  him  must,  in  a  monarchy,  be 
deleniiincd  by  the  pruice,  and  the  whole  body  of  the  «ubj«M-ts  upon  his 
command  is  obliged  to  nuilic  satisfaction  to  the  person  that  ha«  nus- 
tajned  losses  upon  the  public  account  i>ej/o;»^/  hia  jujit proportion:  (Puff,, 
b.  8,  ch.  8,  §  3  (4th  ed.),  Dr.  Kennett\s  translation.) 

"He  says,  in  another  part  of  the  same  book:  'But,  however,  without 
dispute  they  that  have  lost  or  sacrificed  their  fortunes  to  tl>e  public 
safety  in  such  extreuiities  onght  to  have  a  restitution  or  .v  •« 

made  to  them,  as  far  as  possible,  by  the  whole  community.'    (1^  .  li. 

5,  §  7:  On  the  transcemlental  proiiriety,  its  origin  and  ueoett&ity.) 

"  Vattel  says:  'If  the  nation  disposes  of  the  possessions  of  an  indi- 
vidual, the  alienation  will  be  valid  for  the  sauie  rea«ou ;  but  justice 
demands  that  this  individual  be  recomi>eused  outof  tlie  public  money.' 
(Book  I,  ch.  22,  §  244.) 

"And  again  :  'The  necessity  of  making  a  peace  authorizes  the  soV' 
ereign  to  dispose  of  things  even  belonging  to  private  persons,  and  the 
eminent  domain  gives  him  this  right.  But  these  cessuuis  being  made 
for  the  common  advantage,  the  state  is  to  indemnify  the  citizens  who  are 
sutferers  by  them.'    (B.  4,  ch.  2,  §  12.) 

"This  language,  originally  and  always  that  of  reason,  hju»  now  be- 
come the  languageof  authority, to  whiirh  no  nation  is  nuj><  '  n- 
sciences  of  all  being  bound  by  what  is  so  nnive^^^:dly  ir 
conformity  being  reqniixMl  by  the  uniform  pracli<  <  l. 

"If  the  United  iStates  have  cxtinguslird  Mi  ^n 

Spain  by  virtue  of  their  own  sovereign  p 
nent  domain,  or  the  taking  of  private  pr 
other  name,  the  ('onclusion  in  not  to  b< 
just  mtiK/(icli<m^  \hiil  i\\v\  -n*'  bi>iitiil  <n 
his  loHxes^  U)  make  him  > 
It  would  be  in  violation  •  .  ...« 
impose  upon  him  anything  let 
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quire  biui  to  participate  with  otberti  iu  tbe  ilivii<sion  of  uii  iiindequikte 
sum,  nnd  to  apply  to  hi.s  C4ise  i\  scale  that  may  be  well  enongh  giadu- 
ated  for  cliiinis  wliicli,  under  all  eircuinstiinces,  are  subject  to  uational 
control,  but  is  a  wholly  unlit  measure  of  claims  surrend^'red  by  virtue 
of  eminent  domaiu,  and  by  that  surrender  become  apiibiie  debtJ^ 

4  Am.  St.  Pnp.  (For.  Rel.)»79;l. 

Mr.  Meade's  claim  came,  uuder  an  act  of  Ct>iit,ness,  before  the  Court 
of  Claims  iu  the  December  term  of  IStiG.  From  the  proofs  there  sub- 
mitted it  appeared,  in  addition  to  the  Incts  above  stated,  that  on  tbe 
trial  before  the  junta  Mr.  Meade  put  iu  evidence  and  surrendered  all 
Lis  vouchers  and  evjdeuces  of  indebtedness.  These  were  canceled 
and  tiled  iu  the  fitinuce  departnieut  td'  Spain.  The  Cortfs  determined 
to  jyrovide  for  the  payment  of  t  hi^  decree.  Thry  were,  however,  informed 
by  the  Spanish  secretary  of  foreign  atJairs  and  by  the  American  min- 
ister at  Madrid  that  if  the  treaty  of  1819  were  ratitied  and  certain  pri- 
vate grants  iu  Florida  were  annulled,  the  United  States  would  pay 
Meade's  claim.  They  ticcordinyly  annulled  the  private  grants;  Spain 
ratified  the  treaty  j  the  United  States  accepted  the  ratitication  aod  ac- 
quired thereby  Florida,  free  Irom  private  grants.  While  the  tiual  ac- 
ceptance of  the  treaty  was  under  consideration,  Mr,  Mcinle  iiotitied  the 
President  and  Senate  that  if  provision  was  not  made  lor  the  full  and 
immediate  pay m en r  of  his  claim,  he  [)referred  to  remaiu  a  creditor  of 
Spain,  and  objected  to  having  his  claims  appropriated  by  Ihe  United 
States.  No  such  provision  was  made,  and  he  was  sent,  with  other  rlaim- 
auts,  before  a  commission  established  under  the  treaty.  The  conimis- 
siouers  refused  to  recognize  the  Spanish  decree,  and  required  him  to 
produce  the  urigjinal  vouchers.  Tlie  Goverumeiil  sustained  the  com- 
missioners in  their  (hMuaml.  Spain,  however,  refused  to  deliver  them, 
and  tlie  commisKion  e.^pire<l.  The  United  States  paid  to  other chumants 
the  $.j,OUO,Ut»0  provided  for  by  the  treaty.  Mr.  Meade/s  claim  was, 
therefore,  lost  by  the  refusal  of  the  United  States  to  recognize  the 
Spanish  decree,  and  of  S|»ain  to  furnish  the  original  vouchers.  By  the 
convention  of  183-1  (8  Stat.  L.,  400)  the  United  States  again  released 
Spain  from  all  claims  of  American  citizens. 

On  these  facts  the  following  conclusions  were  reached  by  the  Court 
of  Claims: 

"  I.  The  Govemmcut  may  take  private  property  for  public  use  by  the 
terms  of  a  treaty,  and  may  release  the  chosefi  in  action  of  American  citi- 
zens to  a  foreign  Government. 

"A  debt  due  to  an  American  citizen  from  a  foreign  Government  is  as 
much  property  as  houses  and  lands,  and  when  taken  for  public  use  is  to 
be  paid  iu  the  same  manner. 

**  A  release  by  the  United  States  to  a  foreign  Government  (in  part 
ix)Dsideratiou  of  a  cession  of  territory)  of  an  indebtedness  to  an  American 
citizen,  acknowledged  t-o  be  valid,  is  u  taking  of  luivate  i>roperty  for 
nublic  u.sc.  But  where  a  special  mode  of  obtaining  compensation  is 
uited  by  statute  or  by  treaty,  or  where  the  power  of  assessiug  or 
^  is  lodged  iu  a  special  tribunal,  the  remedy  designated  can 
^arsued  and  no  action  therefor  C4iu  be  maintained  iu  this 
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**1I.  The  commission   establit;lied  by  tlie  tieaty  with  Spain  of  181 
(8  Stat.  L.,  252)  was  a  .special  tribiuiii!,  having  exclusive  jurisdiction 
claims  arising  under  the  treaty,  and  no  other  court  can  correct  its  mii 
takes  or  revise  Us  decision. 

*'Iir.  The  commission  established  by  the  Spanish  treaty  of  1819  ( 
Stat.  L.,  252)  had  jurisdiction  of  a  claim  fimiided  on  (he  award  or  dcc^ 
of  a  Spanish  junta  rendered  subsequent  to  the  dale  of  the  treaty^  ev< 
tbongh  it  embniced  interest  to  the  day  of  its  date,  where  the  orijiin 
chiim  existed  prior  to  the  date  of  the  treaty  and  was  embraceil  in  iti 
terms." 

Mcadv's  case,  2  Nott.  &  IL,  224. 

On  error  to  the  Supreme  Couit  of  the  United  States,  the  following 
points  were  decided  by  that  tribunal : 

*'  L  The  claims  of  American  citizens  against  Spain,  for  which,  by  tin 
convention  (subsequently  becoming  the  treaty)  of  February  22,  181 
the  United  States  undertook  to  make  satisfaction  to  Hn  amount  notes 
ceeding  $5,000,000,  were  such  claims  as,  at  the  date  of  the  conveotion; 
were  unliquidated,  and  statements  of  which  hud  been  presented  to  th4 
department  of  State  or  to  the  minister  of  the  United  Stales.  An 
within  this  class  on  the  said  22d  of  February  were  the  claims  of  til 
late  liiehard  W.  Jleade,  and  this  was  the  only  class  that  the  commit 
sionera  appointed  isobsequently  on  the  ratification  of  the  treaty  to 
upon  claims  had  power  to  pass  upon. 

"2.  This  convention,  as  signed  February  22,  1819,  subject  to  ra 
tion  within  six  months,  though  it  was  not  ratiQed  within  the  time  slipn- 
lated,  was  never  abandoned,  though  some  expressions  in  the  notificHtiofl 
of  August  21,  1810,  by  the  United  States  to  Spain  (notifying  to  tha 
Government  that,  after  the  next  day,  *as  the  ratifications  of  the  conven* 
tion  will  not  have  l»eeu  exchanged,' all  the  claims  and  pretensions  o 
the  United  States  will  stand  in  the  same  situation  as  if  that  conventiod 
had  never  been  ma<le)  indicated  that  the  United  States  might  be  iii< 
duced  to  refuse  to  carry  it  into  effect. 

*^H.  This  uotitication  did  not,  by  tlie  non -ratification  within  the  ftls 
months,  make  revocable  the  power  which  citizens  of  the  United  State* 
by  filing  their  claims  with  ir,  had  given  their  Government  to  mal 
clamations  against  Spain  in  their  behalf,  nor  did  Mr.  Meade  in  poi 
fact  revoke  the  power  which  he  had  so  given  his  Governraeut. 

**4.  Mr,  Meade  having  subsequently  to  the  appointment  of  ooi 
sioners  presented  to  them  his  claims,  not  in  an  unliqujilated  f< 
in  the  shape  of  a  debt  acknowledged  by  Spain  in  n  Judgment  ngainsi  ii 
given  by  a  royal  junta,  or  special  jndicial  tribunal  of  that  conntry ,  miidi 
after  the  above-mentioned  notification  by  the  United  States,  tbecomi 
sioners  properly  rejected  the  claims  as  thus  made.    They  did  tiot 
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his  claims  in  their  unliqiiidjited  form,  and  as  Qled  previously  to  the  con- 
vention ill  tlio  Department  of  Stuto  and  with  the  American  miuiater. 

"5.  Tho  fact  iliiit  before  the  said  eoinmissiou  rejected  the  claim  of 
Mr,  Meado  in  the  form  iu  which  ho  had  presented  it — the  form,  namely, 
of  an  award  or  judgment  by  n  Spanish  tribunal  for  a  snm  certain— ho 
requested  the  Government  of  the  United  States  to  procure  from  the 
Spanish  Government  hia  ori|?ioal  vouchers  and  evidences  of  debt,  under 
a  clause  of  the  treaty  which  obliged  the  Spanish  Government  to  furnish, 
at  the  instance  of  the  said  commissioners,  all  such  docaments  and  eluci- 
dations as  might  be  in  their  possession  for  the  adjustment  of  the  unli- 
quidated claims  provided  for  by  the  treaty,  tloes  not,  even  assuming 
that  it  shows  that  he  meant  to  present  his  claims  in  an  unliquidated  form, 
show  any  cause  of  action  against  the  United  States  over  which  the  Court 
of  Claims  could  exercise  jurisdiction. 

"C.  The  award  of  the  tribunal  of  the  Spanish  Government  in  favor  of 
Mr.  Meade,  made  on  the  19th  May,  1S20,  was  not,  iu  that  form,  included 
by  the  5lh  article  of  the  convention  of  February  22,  1S19,  renouncing 
certain  unliquidated  claims  then  existing. 

'*  7.  There  haviug  been  no  evidence  iu  a  llnding  of  the  Court  of  Claims 
that  an  assurance,  which  that  court  found  as  a  matter  of  fact  had  been 
given  by  tho  minister  of  the  United  States  at  the  court  of  Mailrid  to 
the  Government  of  Spain,  that  a  debt  due  by  the  last-named  Govern- 
ment to  Mr.  Meade  would  certainly  be  paid,  if  a  treaty  whose  ratifica- 
tion had  been  suspended  was  ratitied,  and  which  treaty  was  afterwards 
ratified,  wa5  given  in  pursuance  of  any  instructions  from  the  President 
or  by  virtue  of  any  authority  from  the  United  States,  the  said  assurance 
is  to  bo  regarded  as  having  been  given  without  authority,  and  therefoi-e 
to  bo  held  void. 

'•8.  This  court  does  not  agree  with  the  Court  of  Claims  iu  its  opinion 
that  on  the  facts  found  by  it,  the  United  States,  by  the  acceptance  of 
tho  treaty  of  Sjiaiu  of  February  22, 1819,  and  the  cession  of  the  Floridas, 
unencumbered  by  certain  private  grants,  to  a  recognition  of  which  as 
valid  our  Government  had  objected,  appropriated  the  property  of  Mr. 
Meade,  and  that  he  acquired  a  good  chiim  against  them  for  8373,879.88, 
for  which  they  were  not  liable  legally  and  judicially  except  by  and 
through  the  investigation,  allowance,  and  award  of  the  commissioners 
appointed  under  the  treaty.  But  they  do  agree  with  that  court  in  the 
opinion  that  the  decision  of  the  commissioners,  dismissing  the  claim  iu 
the  form  in  which  it  was  presented  to  them,  barred  a  recovery  in  tho 
Court  of  Claims  on  merits,  and  that  the  joint  resolution  of  Congress  of 
July  25,  ISGG,  referring  the  case  back  to  the  Court  of  Claims  after  it  hail 
been  once  decided  adversely  to  tho  claimant,  was  not  :i  waiver  of  tho 
bar,  and  did  not  allow  tho  court  to  consider  it  upon  merits  irrespective 
of  the  dismissal  by  the  commissioners. 

**9.  This  court,  in  conclusion,  exi»resses  its  regret  that,  entitled,  as 
Mr.  Meade  clearly  was,  to  prove  his  unliqindated  claims  liefore  the  com- 
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niisaioners,  bo  did  not  do  «o,  and  they  observe  that  now  tbe  only  wmedj 
of  his  representiitives  is  by  '  an  appeal  to  the  eqoity  of  Congress."* 
Meade  v.  U.  S.,  9  Wall.,  691 ;  also  roportrd  in  7  C.  Cls.,  1(51. 

The  following  documents  relate  to  the  Meade  claim  : 

Ex.  Doc.  67,  15tb  Caog.,  Ist  seM.;  St.  Pap.,  "CUims,''  157  (Senote)  and  Ifft 
(HoQw),  l&ih  CoiiR.,  l8t  8e«8. ;  4  St.  Pap.,For.Rcl.,  ^  114,  150  jf;  Senate" 
Doo8.ll  ami  40.  l^th  Cong.,  2d  sess. ;  Senate  Dix\  66,  19th  Cong.,  lat  m^h.  ; 
Bouse  Rep.  174,  lytli  Cong.,  Int  seas. ;  House  Rep.  5ri,  20th  Cong.,  Iwt  net*. ; 
HoQse  Rep.  316,  -iSd  Cong.,  l»t  8e88. ;  Hon»e  Rep.  167,  23d  Cong.,  Ist  •«*. ; 
Senate  Doch.  32  and  23<\  24th  Coug.,  Ut  seas. ;  Senate  Doc.  169,S4th  Cong  , 
2il  B€«8. ;  Honse  Rep.  4:»7,  27th  Cong.,  2d  ses*. ;  Ilouite  Rep.  94,  30tb  Cong, 
let  »f&». ;  Ilouat'  Rip.  5, 2'.k\  Cong.,  l»t  sese. ;  Senate  Rf  p.  109,  33d  Cong.,  Isk 
seas. ;  C.  Cla.  Rep.  230,  :)6th  Cong.,  Ut  seas. ;  Seaate  Mid.  Doc.  62,  3Gtb  CoDg., 
Ut  MM. ;  Ilonse  Rep.  9n,  36th  Cong.,  2d  sem. ;  Honae  Rep.  341,  4nth  Coog., 
?dse«a. 


DTtIG  GENKBAL  A.RM8TKONO. 

The  claim  of  the  owners  of  the  brig  General  Armstrong  rests  on  the, 
same  general  basis.  (See  supra,  §  227  ;  infra^  §§  390, 401.)  She  was  de- 
stroyed by  British  cruisers  in  the  harbor  of  Fa.val.  in  1S14,  Portugal 
failing  to  maintain  the  neutrality  of  tlie  port.  The  claim  against  Portu- 
gal by  the  United  States  Ijaving  been  referred  lo  Louis  NH{>oleon  ad 
umpire,  was  decided  a;;ainst  the  United  Stutes.  (See  avpra^  §  227.)  A 
claim,  bawed  on  the  allege^l  failure  of  the  United  States  lo  maintain 
their  ri^Uts,  wa.s  then  presented  to  Con^ies.s  by  the  ))urlies  iuterebtetl, 
and  an  appropriation  was  niade  by  Congress  for  tlieir  relief.  The  fob 
lowing  doeunients  may  be  referred  to  in  this  relation: 

Claim  on  nccoatit  of  injnrioa  inBictcH  on  the  General  Anuetrong  by  tbo  Biillnh 
flctit  at  Fayal,  in  1414: 
Memorial  of  Samnid  C.  Reid,  with  additional  mpmorial,  6«in&t«  Mi*.  Doo.  91,! 

45th  Cong..  3d  sot<8. 
Letter  of  Secretary  of  State,  S<'iiMo  Mia.  Doc.  13,  46tli  Cong..  Int  som. 
Momorinl  of  Samnel  C.  Rcid,  IIonaeMis.  Doc.  IG, 'I6lh  Coog.,  Ist  scaa. 
Favorable  report.  Senate  Rep.  347,  46th  Cong,,  2d  8C», 
Favorable  reports,  Iloasc  Rep.  1014,  46th  Coog.,  2d  wee. ;  Hon^c  R«p.S0'7, 

Cong<,  1st  BPfw. 

Favurabll^  report,  Senate  Rep. 270,  47th  Cong.,  l«t  seas. 

A  portion  of  the  corrt-npondt^nco  with  Portngal  in  refi<rcnco  to  tbe  brig  OMMnA 

Armstrong  isgivi-u  in  the  Brit,  and  For.  St.  Pap.  for  18f)4-'r)fi,  vul.  4^,461. 

S»o  infra,  ^  3i)9,  4Ul,  »»«;'r<i,  ^  227,  for  a  further  diacuMion  of  thl«  caa«. 

FKFXCU  8POLtATIO>*S. 

By  the  act  of  Congress  of  January  20.  1885,  entitled  *♦  An  act 
provide  for  the  a.srertainriient  of  claims  of  American  citizens  for  spolla- 
tiouH  comniitteil  by  the  French  prior  to  the  Slat  day  of  duly.  1801,"  it  | 
in  provideil — 

**  That  snoh  citixcoiiof  tbo  Unii«d  8t*t«a,  or  their  legal  represeotativea,  a«  bad  valid  \ 
claims  to  indomnity  npon  tho  French  Ooverumeat  arising  oat  of  illegal  capturr«, d«h- 1 
tontionH,  Heitured,  couderafiatioQM,  Aod  confiscation's  prior  to  the  rutitication  of  tlio  j 
ronvonlioii  iH^ltreea  the  United  Stateaaod  the  French  Kepublic  concludtHton  tboSOll 
day  of  Septenilicr,  1800.  the  ratiflcfltiona  of  which  were  exchangctl  on  th«31«t  i 
Jnly  following,  may  apply  by  {ictition  to  tbo  Court  of  Claima,a«  bercinaft«r  provli 
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It  is  declared,  however,  that  the  provisions  of  the  act 

"aball  uot  extend  to  aucli  claims  Oil  wcro  embraced  in  tbe  conventioD  between  the 
Uoited  ytates  and  tbo  Froncb  KopnUlic  cnncliuled  on  thfl  SOtbday  of  April,  1803;  nor 
to  flucli  claima  growing  out  of  tlio  acts  uf  Franco  aa  were  allowed  and  paid,  iu  whole 
or  pnrt,  nuder  tbo  provisitniB  of  ilio  treaty  butwccn  tbo  United  Stiiteeaiid  Spuin  con- 
cluded on  the  22d  diiy  of  F^jbruary,  1819  ;  nor  to  micb  claims  aa  were  allowed,  in 
wliole  or  in  part,  auder  the  proviBions  of  tbe  treaty  between  tbo  United  States  nod 
Frauce  coocludtfd  on  tbo  4tb  day  of  July,  183L" 

By  tbe  tbird  section  of  tbe  act  it  is  provided  that  the  court  shall  oxamine  and  do- 
tcmiiDe  the  validity  and  amonnt  of  all  claims  included  witbin  tbe  oUovo  description, 
and  Ibat  in  tbe  course  of  their  proceedini;8  thoy  should  receive  all  suitable  tcbtimouy 
on  oath  or  affirmation,  and  all  otber  projwr  evidence,  bistoric  and  docnnaenrary,  con* 
cerntDg  such  claims  according^  to  tbe  mien  of  law,  municipal  and  internatinnal,  and 
tbe  treaties  uf  the  United  States  applicable  to  the  si^me,  and  report  sncb  conclusiona 
of  fact  and  law  us  in  tbeir  judgment  may  aflfect  the  liability  of  tbe  United  States 
therefor. 

By  the  fifth  section  of  tbe  act  it  is  made  tbo  dnty  of  tbe  Secretary  of  State  "to 
procure,  aa  soon  as  possible  after  the  passage  of  this  act,  through  the  American 
minister  at  Parts  or  otherwise,  all  such  evidence  and  dotuimcnts  relating  to  th« 
claims  above  mentioned  us  can  Im».  obtained  from  aliroad." 

Under  tht8  clause  Mi'ssrs.  Jatucs  O.  Broadhead  and  Soniervilk'  F. 
Tuck  were  api»oiiifcd  CdnitnissioiierH  to  make  a  ]>rdiinitmr.v  Kearcli  of 
the  records  of  the  French  prize  courts  or  other  French  jtrcliives,  from 
17J>2  to  1801,  inclusive,  to  asi.-ertaiii  whether  any  evidence  or  d<)cninentM 
relating  to  the  clniiiis  of  American  citizens  for  spoliaHoiKs  committed 
by  the  French  pi'ior  to  tbo  31st  of  Jnly,  IStll,  >*tjll  exist,  and  if  ko,  the 
nature  and  character  thereof. 

By  special  instructions  accomi*aiiyint;  this  cinniniiiiieation  from  the 
Departnient  of  State,  these  commissioners  were  informed  of  tbeir  em- 
ployment to  undertake  the  object  statecl  iii  the  ibllowiny  item  of  the 
cou.sidar  and  diplomatic  appropriation  act  approved  February  L'o,  1885, 
to  wit : 

To  pay  the  expense  of  a  preliminary  search,  to  lje  made  under  the  direction  of  the 
Department  of  State  of  the  records  of  the  French  prize  conrtfl  or  other  French  ar- 
chives, from  1792  to  IbOl,  inclunive,  to  ascertiiiu  whether  any  evidenre  or  documents 
relating  to  the  claiius  of  American  citizens  for  spoliations  commiiti-d  by^  ibo  Fnmcli 
prior  to  the  31st  of  July,  1^01,  still  exist,  and  if  j«i,  the  nature  and  character  thercuf, 
the  sum  of  $5,000,  or  ho  nnicli  tliereof  as  may  be  necessary,  tbe  same  to  be  immedi- 
ately available. 

Their  report,  giving^  the  result  of  their  mission,  is  in  Senate  Ex.  Doc. 
No.  30,  49th  Conj?.,  Ist  sess. 

The  argtimentfor  the  claimants  for  the  piyment  of  French  spoliations 
prior  to  1800  is  as  follows: 

By  the  treaty  of  1778  (noticed  supray  §148)  the  United  Stiites  guar- 
anteed, as  part  of  u  defensive  alliance,  the  French  West  India  IslaniU 
against  Great  Britain. 

The  war  of  1793,  between  France  and  Great  Britain,  was  began  by 
Great  Britain. 

President  Wnshiugtou^s  proclamation  of  1793,  so  far  from  indicating 
any  determination  to  maintain  this  guarantee,  enjoined  '-impartial 
conduct"  between  the  belligerents. 

See  tvjtra,  $$  14S/. ;  injra,  ^  402. 
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Jay's  treaty  of  iJovetnber  19, 1794,  gave  to  Bnti^k  cniisers  and 
tocrs  tiie  ngfht  toonter  United  Stat«'s  ports  with  their  prizes,  but  It 
French  prizes  to  eases  ofeiitrauee  by  stress  of  weather,  and  preelnded 
FreDch  privateers  from  selling  prizes  in  United  States  ports.  The  en- 
listing: of  American  citizens  in  the  French  army  or  navy  was  also 
forbidden,  British  cniisers,  both  Vjefore  and  after  this  treaty,  were 
admitted  into  Aiuericau  waters.  This  led  to  a  suspension  of  diplomatic 
intercourse  with  France  (fee  supra^  §§  78,  83,  85),  and  was  followed  by 
spoliations  by  Prance  and  by  acts  of  reprisal  by  the  United  States.^ 
Thence  arose  two  cross-claims — the  United  States  against  France  fof 
those  spoliations,  France  against  the  United  States  for  failure  to  comply! 
with  the  guarantee  of  the  treaty  of  1798,  and  for  favors  shown  to  Gre^it 
Britain  in  eoutravention  of  thnl  treaty. 

On  August  27,  1793,  Mr.  Jetferson,  Secretary  of  State,  addressed  tb€ 
following  circular  letter  to  the  merchants  of  the  Unitexl  Stales: 

"Complaint  iiaviug  been  miwlc  to  the  Government  of  the  United  States  off 
itjstunccs  of  unjustifiablo  vexation  and  Bpoliation  cominitted  on  our  nicrohftnt  Teanl* 
by  the  privateers  of  the  powera  at  war,  and  it  b«>ug  possible  that  other  in^4itic«s  tnajj 
have  happened  of  which  no  information  has  been  given  to  the  Govemioont,  I  hor*?  i| 
in  charge  from  the  President  to  osftnro  tho  merchants  of  the  United  Stut«-8  concemrdi 
in  foreign  commerce  or  uavigatioi},  that  due  attention  will  be  paid  to  any  injariotj 
tbey  may  Boffer  on  the  high  seas,  or  in  foreign  conntrics,  contrary  to  the  law  of  i 
tions  or  to  existing  treaties,  and  that  on  their  forwnrdiog  hither  well-jiuthrnlicatr 
evidences  of  the  same,  proper  proceedings  will  be  adopted  for  their  relit^f." 

lu  1797  Messrs.  Pinrkney,  IMarshall,  and  Gerry  were  sent  to  Franco 
order,  iimoiig  other  objctts,  to  obtain  redress  and  to  relieve  the  Unite 
States  from  its  guarantee.  In  this  they  were  nnsuccesstul.  (See  avpra 
§§  82 ./T.,  85.)  By  the  subsequent  mission  of  Messrs.  Ellsworth,  Davit 
and  Murray  the  treaty  of  September  30,  1800,  above  <) noted  {supra,  i 
14Sa),  was  negotiated. 

Subsequent  claims  i'or  French  spoliations  were  reser\ed  by  the  con- 
vention of  IHiW.     The  surrender  of  these  was  part  of  the  con.siderati 
of  the  sale  of  Louisiana  in  1803.     By  the  convention  of  1803,  by  wUic 
this  sale  was  made,  it  was  provided  as  follows: 

*'Art.  I.  The  debts  da©  by  France  to  citizens  of  the  United  States  contrttctcd  hm- 
foroSeptemlier  30,  1800,  shall  be  paid  according  to  the  followijigregulafitins: 

"Art,  2.  The  debts  provided  for  in  the  preceding  articles  iire  those  whose  result 
comprised  in  tho  conjectural  note  annexed  to  tho  present  convention,  and  vrUloh,  wil 
Iho  interest,  cannot  exceed  the  sura  of  twenty  millions  of  francs." 

It  should  here  be  stated  that  the  ^'conjectural  note"  referred  tn 
above  was  merely  an  inaccurate  memoranduui  of  a  French  ' 
By  mistake  and  through  baste  it  was  never  actually  ani;- 
convention. 

"  Tho  claims  conipriseil  in  the  said  note  which  full  xvithiti  : ' 
lowing  articles  shall  not  bo  admitted  to  the  benellt  of  thi«  cou 

Then  follows  a  specificatioQ  of  tho  elaima  intended  to  Ud  eQ% 
the  convention.    These  are  defined  inclusivul}*  and  exol 

**(!)  InclUSIVbly.— The  preceding  ariiclcji  are  to   coinpp 
I  are  due  citixens  of  the  Unlti  d  Statin  for  icDpptles,  for  enlw 
It  nea." 
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The  further  requisites  of  each  class  are  then  defined ; 

"(a)  Debts  muHt  bavo  been  contracted  before  SepttmberSO,  180O.  Paymeut 
of  them  must  Jjuve  thcrotofore  been  cluinied  of  tbo  actual  Government  of  France, 
and  tbcy  uiu»t  bave  been  those  for  which  the  creditors  hod  a  right  to  the  protec- 
tion of  the  United  States. 

"  (b)  Prizes  comprised  only  Bucb  cskob  aa  had  been  properly  appealed  within 
the  time  alleged  to  bave  been  epecificd  in  the  convention  of  September  30,  1600, 
and  in  which  tbo  council  of  piizta  bod  ordered  restitution,   and  in  which  the 
captors  were  insufficient, 
"(a)  Exclusively.— The  convention  expressly  escluded— 

"(1)  Coses  in  which  captures  bod  been  orsbonUl  be  cuufirmed. 

"  (2)  Cases  in  which  the  claimants  ha<l  e.^tablisbcd  houses  of  commerce  in  other 
countries  than  the  United  States,  aod  were  in  p.trtuersbip  with  foreigners. 

''  (3)  Cases  involving  agroouients  and  barguius  concemiug  merchandise  not  the 
property  of  Amerioan  citizens." 

This  sntnmarr  is  tsiken  from  the  statement  of  the  claimants  before 
the  Court  of  Claims  in  1885. 

It  was  part  of  the  elaimnnts'  case  before  tl»e  Court  of  Clairim  iu  1885 
that  "the  convention  of  1803  made  no  provision  for  the  payment  of  any 
of  the  claiiim  for  which  the  United  States  became  liable  nndcr  the  con- 
vention of  180O,  Jt  was  intended  solely  to  provide  for  the  payment  of 
those  claims  for  which  France  admitted  her  liability  under  Ihe  eouven- 
tiou  of  1800,  and  by  reason  of  the  decisions  of  the  board  of  comiuis- 
tsitmers"  (herein  provided. 

The  contention  was '*  that  the  United  States  have  becouie  liable  to 
p;iy  all  uns;iristied  claims  against  France  accruing  jiiior  to  September 
iJO,  1800,  and  ki'pt  alive  as  valid  claims  against  France  by  the  conven- 
tion of  that  date,  whether  they  were  within  tlic  classes  designated  by 
the  coiiveutioii  of  1803  or  not."  *^The  fact,"  it  was  ;ilso  urged,  ''is  in- 
coirtcHlable  that  by  the  treaty  of  1803  the  United  Slates  absolutely  relin- 
quished on  beliaif  ttf  her  citizens  all  claims  retaiued  against  France  by 
the  treaty  of  18(>0." 

For  the  United  States  it  was  argiie<l  iu  reply  (bat  there  was  no  as- 
sumption of  the  spoliations  by  the  United  States  iu  the  convention  of 
1800-H)1,  niKr  in  the  trtv.ity  of  1803.  So  far  as  eoucerns  the  engagements 
thus  contracted  it  was  maintained  that  the  following  positions,  taken  in 
President  Pierce-s  veto  message  (Mr.  Marcy  being  Secretary  of  State), 
couUl  not  be  controverte<l: 

*'  First.  Neither  the  second  article  of  the  convention  of  1800,  as  it 
originally  stooil,  nor  the  retrenchment  of  that  article,  nor  the  proviso 
in  this  rati ticat ion  by  the  First  Consul,  nor  the  action  of  the  Senate  of 
the  United  States  thereon,  was  legartled  by  either  France  or  the  United 
Stiites  as  the  reuouncemeut  of  any  claims  of  American  citizens  against 
France.     (See  supra^  §§  148^.) 

'^Second.  On  the  contrary,  iu  the  treaties  of  1803,  the  two  Govern- 
ments tijoks  up  the  question  iirecisely  where  it  was  left  on  the  day  of 
tlie  signature  of  that  of  1800,  without  suggestion  on  the  part  of  France 
tliat  the  claims  of  our  citizens  were  excluded  by  the  retrenchment  of 
the  second  article  or  the  note  of  the  First  Consul,  and  proeeeded  to  make 
ample  pro\isiou  for  such  as  France  could  be  iu^luced  to  atlmit  were 
just,  and  they  were  accordiogly  discharged  in  full,  with  interest,  by 
the  United  States  in  the  stead  and  behalf  of  France. 
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'*  Third.  The  United  SUtcs,  not  having  admitted  in  tic  conrfiUiori 
of  1800  that  they  were  undi»r  any  oblipitions  to  France,  by  rejiRon  of^ 
the  abrogation  of  the  treaties  of  1778  and  17S8,  persevennl  in  this  virv 
of  the  qnestion  by  the  tenor  of  the  treaties  of  1803,  and  therefom  hac^ 
no  such  national  obligation  to  discharge,  and  did  not,  either  in  |)urpo.>« 
or  in  fact,  at  any  time  undertake  to  discharge  themselves  from  auy  micIi 
obligation  at  the  expense  and  witL  the  property  of  individual  citizen^ 
of  the  United  States. 

"Fonrth.  By  the  treaties  of  1803  the  United  States  obtained  fromj 
France  the  aclvnowledgment  and  payment,  aa  part  of  the  ind4»Dinily  fo 
the  ce.ssiou  of  Lonisiana,  of  clainiH  of  citizens  of  tlie  United  State**  fof 
spoliations,  so  far  as  France  woul<l  admit  her  liability  in  the  premises ;1 
but  even  then  the  United  States  did  not  relinquish  any  claim  of  Ameri- 
can citizens  not  provided  for  by  those  treaties;  so  far  from  it,  to  tlic 
honor  of  Fratice  be  it  remenibere<l,  she  expressly  reserved  to  herself 
the  right  to  reconsider  any  rejected  clainiu  of  citizens  of  the  Unite*' 
States."     (See  Hupra,  §§  148/.) 

It  was  further  asserted  that  France  and  the  United  States  were  at. 
war  in  1799,  and  that  this  war  extinguished  the  indebtedness  of  each 
country  to  the  citizens  or  subjects  of  the  other. 

As  U}  Ibe  que«tIou  of  such  war,  see  in/ra,  J$  33:5  jf 
As  to  effect  of  war  ou  sacb  clubts,  Boe  aupra,  ^  240. 

It  has  already  been  shown  that  war  followed  by  a  tretty  of 
which  does  rot  provide  lor  prior  claims  by  one  party  or  another  ordi«j 
narily  extinguishes  such  claims.    Hupra,  \  i'40.    Whether  the4"e  wal 
8uch  a  war  between  the  United  States  and  France  in  1797-8  is  el* 
where  considered,  sitprOj  §§  137,  148/;  in/ra,  §  333. 

The  following  passages  are  extracted  from  the  opiin'on  of  .ludge  Joht 
Davis,  giving  the  ju<lginent  of  the  Court  of  Ctuims  in  the  Fiench  spolia- 
tion  cases  ou  May  17  and  May  24,  18tSG: 

'"In  1827   Senator  Iloliiies  reported  tbat  there  had  been*  a  partial 
war,'  but  no  *such  actual  oi>en  war  as  would  absolve  us  from  treatyl 
stipulations.     •     •     •     It  was  never  understood  here  that  this  \f»i 
such  a  war  as  would  annul  a  treaty.'    (19th  Cong.,  2d  sess.,  Senate  Rep- 
Feb.  8,  1827,  8.) 

"Mr.  Giles,  reporting  to  the  Uoase  of  Re]«e8entatives  as  early  a$ 
1802,  called  it  a  '  partial  state  of  hostility '  Iwtween  the  United  8t 
an<I  France. 

"  Mr.  Chambers  reported  to  the  Senate  in  1828  tbat — 

»"Tho  n«lutioiJ8  which  oxiHttxl  b<>twoen  the  two  natioDs  iu  tho  mt4'rviil  botwMin  ft 
paOBage  of  the  several  acta  of  Couj^reaa  before  leffrrctl  to  tiittl  tb«»  convent jon  of  1^ 
vrere  very  peculiar,  but  in  the  opiuiou  of  your  coiumittvo  ciitiuot  Ikj  cunaiilrjvd 
placiug  the  two  natiuDs  in  the  attitude  of  a  war  which  would  ilfwfroy  thcobllgatla 
of  previously  cxiittiu^  trraiiOH.' 

"Mr.  Livingston  reixirteil  to  the  Senate  i»  1830  th»t— 

"  'Thia  WM  not  a  oiiw«  of  war,  hu«I  iht<  Htliml^iitms  • 
tloos  was  not  a  treaty  of  jx-acf? ;  It  was  o  couvrutiot*  r.,, 
(lifferonfi-a.     •     •     •    No wbi'ro  is  the  slightest  ra| 
of  wari«xiHt4<(l«  whirb  wotUil  «3(otmrata«itlu)r  [varty  .j.-.m    . 
tb<)tM)  iudemtiitiea  to  the  other.    •    •    •    Tho  coDvctiiior 
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tiiCBO  neKoliatioDs  is  not  only  in  ita  form  Oiffcrcut  fruus  u  In  ity  of  peace,  l«ut  it  con- 
tains stipulations  whicli  wuald  be  disgraceful  to  oiir  country  on  the  snppoaition  that 
it  terminated  a  state  of  war.  •  •  •  Neither  party  considered  then  they  were  in 
a  state  of  waf.'    (Rep.  4»  445. ) 

"Mr.  Everett  made  a  statement  iu  the  Honse  of  Representatives  on 
the  2l8t  February,  1835,  in  which  he  said: 

** '  The  extremo  violence  of  Ihe  meaanres  of  the  Frenrh  Governmeiit  and  llie  Rcca- 
mulated  injuries  heaped  upon  our  citizens  would  Lave  amply  juBtifieid  the  Govern- 
ment of  the  Uuited  States  iu  a  recounse  to  war;  but  peaceful  remedies  and  meaanres 
of  defense  were  preferred';  [and,  after  referring  to  the  ac<8  of  CongretiS,  he  adds:*) 
'These  vigorous  atta  of  defense  and  preparation,  eviueiiig  thut,  if  necessary,  the  United 
States  were  determined  to  proceed  still  further  and  go  to  war  for  the  protection  of 
their  citizens,  Lad  the  happy  effect  of  precluding  a  resort'  to  that  extreme  measiire  of 
redress.' 

**  Finally  Mr.  Suraner  considered  the  acts  of  Cf>ngre8S  as  *vi|?oroii8 
measnreB,' potting  the  country  *in  an  attitude  of  defense;'  and  that 
the '  paiufnl  condition  of  things,  though  natmaliy  causing  great  anxiety, 
did  not  constitute  war."'     (Eep.  Com.  41,  38th  Cong.,  1st  sess.) 

**The  jiidiciiuy  also  had  occasion  to  consider  the  sitiiarion,  und  the 
learned  counsel  for  defendants  citea  to  ns  the  i>pinii>n  of  Mr.  Justice 
Moore,  delivertd  in  the  case  of  Ba.ss  r.  Tiiigy  (4  Dall.,  37),  wherein  ihe 
facts  were  as  I'oUows:  Tiugy,  coniniandiM"  of  the  pnhljc  aniH'd  sliip  the 
Gauges,  had  libeled  the  American  ship  Ehza,  Bas.s  ni aster,  sett iug  toil h 
that  she  had  been  taken  on  the  high  seas  by  a  Freucli  piivateer  the  3l8t 
Marcli,  1700,  and  retaken  by  him  hite  iu  the  following  April,  whi-reloie 
salvage  was  claiuied  and  allowed  below.  Upon  apjjeal  the  judgiuent 
waa  affirmed.     Each  of  the  four  justices  present  delivere<l  an  opiidou. 

^* Justice  Moore,  ausweriug  the  contentiim  that  the  word 'enemy* 
could  not  be  applied  to  the  French,  says : 

"  '  How  can  the  chiiracter  of  the  parties  eugoged  iu  hotstility  or  war  be  otherwise 
described  than  by  the  denominatiun  of  enemies  T  It  in  for  the  honor  uud  diguity  of 
both  nations,  tlierffore,  they  should  be  called  oneniit's;  for  it  is  by  that  description 
alone  that  either  could  justify  or  exense  the  sci-ne  of  bloodshed,  depredation,  and 
ccnifiHcation  which  has  unhappily  occnrred,  and  surely  Congress  could  only  employ 
the  language  of  the  act  of  June  i:t,  1798,  towards  a  nation  whom  she  considered  as 
an  enemy.' 

''Justice  Washington  considers  the  very  poiut  now  in  dispute,  saying 
(p.  40): 

"  '  The  decision  of  the  qoestion  must  depend  xipou  •  •  •  whether  at  the  time  of 
passing  the  act  of  Congress  of  the  2d  of  March,  1799,  there  subsisted  a  state  of  war 
between  two  nations.  It  may,  I  believe,  be  safely  laid  down  tbat  every  contention 
by  force  between  two  nations,  in  ortemal  matters.  nn<lfr  the  anthority  of  their 
respective  Ooverfiments,  is  not  only  war,  bnt  public  war.  If  it  bo  decreed  m  forin 
it  is  called  solemn  and  is  of  the  |H*rfect  kind,  becanseone  whole  nation  is  at  war  with 
another  whole  nation,  and  all  the  members  of  the  nation  declaring  war  are  authorized 
to  commit  hostilities  against  the  members  of  the  other  in  every  place  and  nudcr  every 
oircamstance.  In  such  a  war  all  the  members  act  under  a  general  authority,  and  all 
the  rights  and  consequences  of  war  attach  to  their  condition.  But  hohtilities  may 
subsist  between  two  nations  more  conOned  in  its  tiatare  and  extent,  being  limited  bm 
to  places,  persons,  and  things,  and  this  is  more  properly  termed  imperfect  war,  bo-  j 
cause  not  solemn,  and  because  those  who  are  authoriz<Ml  to  commit  hostilities  aok  I 
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tindurspouial  autboiily  and  can  go  no  further  than  to  ilic  exteut  of  tbcir  coiuiniMion. 
8till,  bowovcr,  it  is  pulilic  wnr,  b«c:in^e  it  in  ao  external  cuutentioQ  by  Toroe  belvrecn 
aoiue  of  the  inerabers  of  the  two  uations,  authorized  by  the  legitimate  power*.  It  It 
u  war  between  thu  two  nations,  though  all  the  niember«aro  not  authorized  to  commit 
hoetilities  Buch  its  iu  a  solemn  war  where  tho  Governinont  restrain  the  general  i>o«reir.* 

''Applying  this  rule  bo  held  that  *aii  American  aii<l  Freuob  armed 
vessel,  coin  bating  on  the  bii,Mi  seas,  were  eneiuies,*  but  added  that  France 
was  not  styled  *au  enemy'  in  the  statutes,  because  '  the  degree  of  ho8> 
tility  meant  to  be  carried  on  wassulficieutly  described  without  declaring 
war,  or  declaring  that  wc  were  at  war.  Such  a  declaration  by  Oongresa 
might  have  constituted  a  perfect  state  of  war  which  was  not  intended 
by  the  Government.' 

*' Justice  Chase,  who  had  tried  the  case  below,  said: 

"  '  It  ifi  a  limited,  partial  war.  Congresa  has  not  declared  war  iu  general  tcrma,  bnt 
Congress  has  authorized  hostilities  on  the  high  seas  by  certain  persons  in  certain 
casea.  There  is  no  authority  given  to  commit  hostilities  on  land,  to  capture  unarmed 
French  vessela,  nor  even  to  eapture  French  armed  vessels  in  a  French  port,  and  tho 
authority  is  not  given  indiitcriuiinntely  to  every  citizen  of  America  agaioflt  every 
citizen  of  France,  but  only  to  citizens  appointed  by  commissions  or  exposed  to  iuiro&> 
diate  ontrago  and  violence.  "  *  *  If  Congress  had  chosen  to  declare  a  general 
war,  France  would  have  been  a  general  enemy ;  having  chosen  to  wagon  jjurtial  war, 
France  was    •    •     •    only  a  partial  enemy/ 

"Justice  Patterson  coneun-ed,  holding  that  the  United  State-s  and 
France  were  '  in  a  qualified  state  of  hostility  '—war  ^  quoad  JutcJ  As  fiir 
as  Congress  tolerated  and  authorized  it,  so  far  might  we  proceed  in 
hostile  operations,  and  the  word  *enemy' proceeds  the  full  length  of 
this  finalitied  war,  and  no  further. 

"The  8uiMeme  Court,  therefore,  held  the  state  of  affairs  now  uuder 
discussion  to  constitute  jinrtial  warfsire,  limited  by  the  acts  of  Congreiw* 

"The  insStru4'tioii8  to  Ellsworth,  Davie,  and  Murray,  dated  Octoliep 
22,  1709,  did  not  recognize  a  state  of  war  as  exi.sting,  or  as  having  ex- 
isted, for  they  said  the  conduct  of  Franco  would  have  justified  an  iuj- 
uiedJate  declaration  of  war,  but  tl»e  United  Slates,  desirous  of  main- 
taiuiug  peace,  contented  themselves  *  with  preparations  for  defense  and 
measures  calculated  to  defend  their  commerce.'  (Doc.  1013,  p.  oiiU) 
Vet  all  the  measures  relied  upon  ns  evidence  of  existing  war  had  taken 
effect  i>rior  to  the  tlate  of  these  instructions.  8o  the  ministers,  in  a 
communication  to  the  French  authorities,  said,  as  to  the  acts  of  Con- 
gress, *  which  the  bard  alternative  of  abandoning  their  commerce  to 
ruin  imposed,'  that  *far  fiom  contemplating  a  eooperatiou  with  tbo 
enemies  of  the  Republic  [theyj  did  not  even  authorize  reprisals  upon 
her  merchantmen,  but  were  restricted  simply  to  the  giving  of  sufety 
to  their  own,  till  a  moment  should  arrive  when  their  sufl'erings  could 
be  heard  and  redn'sse*!.*     (Ihic.  102,  p.  583.) 

"France  did  not  e«uisider  thift  war  oxi«te<l,  for  jior  minister  said  that 
the  suspensions  of  his  luneli«»ns  wa.s  not  to  be  regarded  its  a  ru]>turo  b©. 
tween  the  countrie.s,  *but  as  a  mark  of  just  jlisconteiit'  (15  November, 
17lHi,  1  For.  lii^l.,  5.s;i),  while  J.  Ji()uai>arte  and  his  colleagues  termed  it 
u  'transient  misunderstanding'  (Doc,  102,  p.  6!J0),  a  state  of  Mnisuuder* 
stan<liug'  which  ha«l  existed  '  throujjh  the  acta  of  sou)e  agents  rather 
than  by  the  will  of  the  respective  Ooveruraeiits,' and  whiih  had  not 
been  a  state  of  war,  at  least  on  the  side  of  Frances     (//>»</.,  010.) 

"The  opinion  of  Congress  at  the  time  is  best  gleaned  fioin  the  laws 
vhich  it  passed.    The  important  statute  iu  this  connection  Is  Ibut  of 
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May  lis,  1798  (I  SlJit.  L.,  501),  fTUitknl  >Au  act  more  eilectually  lu 
protect  tlie  commero«  and  cousts  of  (he  United  States.*  Certainly 
there  was  uotUitig  ji^'gressive  or  warliki?  in  tbis  title.     •     •     • 

•'Just  complaint  was  not,  however,  confioed  to  one  side,  for  we  htwl 
failed  in  peifonnance  of  obligations  i»upo«od  upon  us  by  the  treatien  of 
1778.  We  bad  nnilertaken  a  guarantee  of  French  possessions  in  Amer- 
ica and  ple4]j,'ed  ourselves  that  Mn  ease  of  a  rupture  between  France 
and  England  the  ret/iproeal  guarantee  •  •  •  shall  have  its  full  force 
and  effect  (be  nionienl  such  war  shall  break  out,'  (Alt.  11?,  treaty  of 
alliaiiee.)  This  guarantee  was  to  eudiiie  'f<trever.'  It  was  contended 
by  us  that  tho  aisus  fccdtrh  couhl  nevrr  occur  except  in  a  defensive 
war.    As  Secretary  Pickering  said : 

•"The  nutiiru  of  thiii  obligjitiou  is  iimlorfttoort  lo  l>e  that  when  a  war  really  and 
truly  defensive  exists,  the  eugagiug  nation  is  bouud  to  furnish  au  effectiiul  anrl  adc- 
qiinto  defense,  in  co-operation  with  the  pim«r  Jitl.ickcd/  (Doc.  102,  4:»7,  Pti^keriug 
to  Piiickney  tt  nl,  July  in,  1797.) 

"Whctlier  the  treaty  so  limited  the  obbgation,  or  whether  Franco  in 
her  struggle  with  the  allied  i>owejs  was  waging  a  defensive  war,  is  uol 
now  important.  France  certainly  believed  herself  entitled  todeniaud 
our  aid,  and  understood  the  casuA  fader  is  to  Lave  occurred. 

"At  the  opening  of  the  war  France  possessed  the  fertile  islands  of 
St.  Domingo,  Msirtinique,  Guadeloupe,  St.  Lucia,  St.  Vincent,  Tobago, 
Deseada,  jVlarie  Galaute,  St.  Pierre,  ^liquelou,  and  Granada,  with  a  col- 
ony on  the  niairdjunl  at  Cayenne,  and  'in  little  more  than  a  mouth  the 
French  were  entiiely  disj)ossessed  of  I  heir  West  India  possessions,  with 
hardly  auv  loss  to  the  victorious  natitm.'  (Alison's  History,  vol.  3,  p. 
:J9G.) 

'*Tho  French  colonists  urged  us  to  intervene,  but  the  French  Gov- 
ernment thought  it  wiser  for  ns  not  then  to  end>ark  in  the  war,  a.s  it 
might  diminish  their  supplies  from  Ameiica  ;  they  wouhl,  however,  they 
said,  leave  us  to  act  according  to  our  wishes,  looking  to  us  meantime 
for  tinancial  aid.  (I  For.  Rel.,  088.)  This  was  not  a  i-enuneiation  of  the 
gnaraotee.  nor  was  it  so  regarded  here. 

'*A  stmly  of  the  correspondence  shows  that  these  provisions  of  the 
two  treaties,  esi>ecially  Ihe  guarantee,  constantly  hampered  our  n.inis- 
ters,  and  Jeflerson  said  he  had  no  doubt  Mve  shouUi  interpose  at  the 
proper  time'  (4  Jelf.  Works,  102),  while  the  French  Government  dwelt 
upon  the  *  inexecution  of  th©  treaties'  (1  For.  1J<?1.,  65S),  said  '  tliey  ha<l 
mucii  cause  of  complaint  against  us'  {ibid.,  p.  731),  and  finally  refused 
to  receive  Pinckney  'until  alter  a  reparation  of  grievances,'  wliile  their 
minister  here  <lenian(led  '  in  (he  name  of  American  honor,  in  the  name 
of  the  fiiitli  of  the  treaties,  the  execution  of  that  contract  which  assured 
to  the  United  States  their  existence  and  which  France  regarded  as  the 
pledge  of  the  most  sacreiji  union  between  two  people  the  freest  upon 
earth.'     (1  For.  Affairs,  570.^.) 

'*Tho  claims  of  France,  national  in  their  uatuic,  were  thus  feet  up 
again  against  the  claims  of  the  United  States,  individual  in  their  incep- 
tion, but  made  national  by  their  presentation  through  the  diplomatic 
department  of  the  Government. 

■'It  is  r.ot  for  ns  to  say  whether  the  claims  of  France  ha  J  any  validity 
iu  international  law,  because  for  the  purpose  of  this  case  it  need  only  be 
observed  that  they  were  urged  in  diplomacy  with  every  apparent  belief 
that  the  French  position  was  tenable.  Whether  valid  or  not  they  were 
au  efficient  arm  of  defense  against  our  contentions,  and  were  so  used 
with  ability,  skill,  and  success.     In  fact  there  is  a  recognition  of  ap- 
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parent  justness  iii  these  demands  found  in  the  instructions  to  tbo  Pinck-] 
ney  mission,  who  were  directed,  while  urging  onr  claims,  to  propone  i 
sabstitute  for  the  mutual  guarantee  'or  some  modification  of  it,'  as  'in-J 
stead  of  troops  or  ships  of  war'  'to  stipulate  for  a  moderate  sum  ol 
money  or  quantity  of  [iro visions  to  be  delivered  in  any  future  defensive 
war  not  exceeding  $20D,000  a  yeai*  during  any  such  war^  (2  For.  Kel., ' 
155),  and  Talleyrand  on  the  other  vside  told  Mr.  Gerry  fJuno  15)  that 
the  Kepubltc  desired  to  be  restored  to  the  rights  which  the  treaties 
conferred  upon  it,  and  through  these  means  to  assure  the  rights  of  the 
United  States.    '  You  claim  indemnities,'  he  said,  *  we  equally  demandJ 
them,  and  this  disposition  being  as  sincere  on  the  part  of  the  United! 
States  as  it  is  on  its,  [the  Kcpublic]  will  speedily  remove  all  the  diffi- 
culties.'   (Doc.  102,  p.  529.)    •    •    • 

"  The  French  ministers  had  frequently  mentioned  the  insuperable  re- 
pugnance of  their  Government  to  surrender  the  claim  to  priority  assured^ 
to  it  in  the  'commercial  treaty  of  1778,'  urging: 

" 'The  cquivaleiit  alleged  to  be  acconled  by  Frauce  for  tbis Htipolatlon,  the meritor 
ioua  ground  ou  vbicb  lUcy  generally  ropreaoDled  tho  troaty  stood,  denying  ©tren" 
iiouHly  ilio  power  of  the  American  Governniont  to  annul  the  treutioa  by  a  elaiple  leg-  * 
Ulative  act;  and  always  concluding  that  it  woe  perfectly  incompatible  with  the 
bonor  and  dignity  of  France  to  assent  to  the  extinction  of  a  r  gbt  in  favor  of  an  en- 
emy,  and  aaruucb  60  to  ap^jear  toacquioace  intbe  cstablitilimontof  that  right  in  Cavor, 
of  Great  Britain.    The  priority  with  reepcct  to  the  rigbt  of  asylam  for  privateers  and 
prizes  was  the  only  point  in  the  old  treaty  on  which  tbey  had  unxionsly  iuBisted^and 
which  tbey  agreed  conld  not  be  ns  well  provided  for  l>y  a  new  stlpoliitioti.*    (Doc.  103|| 
p.  608.) 

"The  American  envoys  (July  23, 1800),  in  answer  to  the  French  ar-l 
guments,  reducing  to  writing  tho  substance  of  two  conferences,  saitf 
(Doc.  102,  p.  012) : 

**  'As  to  the  propotttion  of  placing  Franco,  with  roapect  to  ou  asylum  for  prirat 
and  prizes,  opon  tbo  footing  of  equality  with  Great  Britain,  it  was  rcioarked  tl 
Ibo  right  wbich  bad  accrued  to  Great  Britain  in  that  respect  was  that  of  aa  aaylo 
for  ber  own  i>rivatecrs  and  prizes,  to  the  exclusion  of  her  enemies,  wherefore  it  i 
physically  impossible  that  her  enomios  sliould  at  the  same  time  have  a  sininar  right 
With  regard  to  the  observation  that  by  tho  terms  of  the  British  treaty  the  rights « 
France  were  reserved,  and  therefore  the  rigbtsofGre^t  Britain  existed  with  suchlinK 
itation  as  would  admit  of  both  nations  being  placed  on  a  footing  wbicb  slionld  \m  ' 
equal,  it  was  observed  by  the  envoys  of  the  United  States  that  the  saving  iu  thAj 
British  treaty  was  only  of  tbo  righfsof  France  resulting  from  ber  tboo  existing troaty,| 
and  that  that  treaty  having  ceased  toexist  the  saving  necc&sariiy  ceased  mIso,  andth« 
rights  which  before  that  event  wcro  only  contingent  immciliately  attached  and  1 
came  operative.' 

"Admission  of  the  continuing  force  of  the  old  treaties  mi^ht  invoh 
admission  of  France's  national  claims,  and  in  any 
ministers  into  a  most  advantageous  position,  ginri- 
tion,  to  be  surrendered  at  her  pleasure  in  the  new  »cj;oti;itioM,  what 
would  then  be  a  vested,  existing,  and    aclcnowle^lged    riilif   to  the 
guarantee,  the  alliance  and  the  ase  of  our  ports.    Phiecil  i 
tiou,  Franco  would  bo  without  incentive  to  ik-Mmh  •   Ji.^  «*, 
the  discussion  of  a  new  treaty  with  more  .'^ 

set  than  sbe  had  hoped  toobtnin  ot  t^'t > 

wards  gave  up  would  he  by  wuy  ot 
law,  whether  the  treaties  were  or  \\r\>- 
gress  or  the  ants  of  parties,  the  Ainei 
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to  admit  the  French  conteution,  but  were  in  Uuty  boiiud  to  argue  that 
the  trefities  were  without  coniiuuing  force.  They  followed  this  course, 
sayiDg : 

*'  'A  treaty  beiug  a  mutual  compact,  a  palpable  violation  of  it  by  one  party  didj 
by  tho  law  of  nature  and  of  uations,  leave  it  optional  with  tho  other  to  renounce  and 
declare  the  same  to  be  no  longer  obligatory.  •  •  •  The  remaining  party  mast  de- 
cide whi'lher  thcro  had  boon  such  violation  on  tho  other  jiart  as  to  jnstify  its  renun- 
ciation. For  a  wrong  dcoision  it  would  doubtless  be  responsible  to  tho  injured  parly, 
and  might  give  cause  for  war;  but  even  in  such  cisc,  its  act  of  public  renunciation 
bc?ing  an  act  within  its  competence  would  not  bo  a  void  but  a  valid  act,  and  other 
uutione  whose  rights  might  thereby  bo  beneficially  affected  would  so  regard  it.'  (Doc. 
10-2,  p.  C12.) 

*'  After  further  argument,  they  added  that  as  it  was  the  opiuiou  of  tho 
Freuch  miaisters  that '  it  did  not  comport  with  the  honor  of  France'  to 
admit  the  American  contentions,  and  at  the  same  time  be  cnllcd  upon 
for  eoinpensation,  they  ollered  '  as  their  last  effort '  a  inopositiou  which 
suspended  payment  of  compensation  for  spoliations  '  until  France  could 
be  put  into  complete  possessioti  of  the  privileges  she  contended  for,  and 
at  the  same  time  they  offered  to  give  that  security  which  a  great  pecu- 
niary pledge  would  amount  to  for  her  having  the  ]nivilege  as  soon  as  it 
could  be  given  with  good  faith  which  might  perhaps  be  in  a  little  more 
I lian  two  years;  at  any  rate  within  seven.'    (Z/^iW.,  C13.)    •    »    • 

**  In  August,  after  some  delay  and  apparent  friction,  the  Americans, 
saying  that  *  while  notliing  would  be  more  grateful  to  America  than  to 
acquit  herself  of  any  just  claims  of  France,  nothing  could  be  more  vain 
than  an  attempt  to  discourse  to  herreasonsfor  the  rejection  of  her  own,' 
made  the  following  propositions  {ibid.,  023-025): 

"  '  (I)  Let  it  bo  declared  that  the  former  treaties  are  renewed  and  confirmed  and 
shall  have  the  same  effect  as  if  no  misunderstanding  between  the  two  powers  had 
intt^rveued,  except  Ro  far  a-s  they  are  derogated  from  by  tlie  present  treaty. 

•* '  (2)  It  shall  be  optional  with  cither  party  to  pay  to  tho  other  within  seven  years 
3,000,000  of  francs  in  roooey  or  securities  which  may  bo  issued  for  indemnities,  and 
llu-reby  to  reduce  tho  rights  of  the  other  as  to  privateers  and  prizes  to  those  of  tho 
most  favored  nation.  And  daring  the  said  term  allowed  for  option  the  right  of  both 
parties  shall  be  limited  by  tho  line  of  the  most  favored  nation.'    •    •    • 

"The  Americans  made  a  counter  proposal,  renewing  their  offer  of 
8,000,000  francs  to  be  paid  within  seven  years  in  consideration  that  the 
United  States  *be  forever  exonerated  of  the  obligation,  on  their  part» 
to  furnish  succors  or  aid  under  the  mutual  guarantee,'  and  that  the 
rights  of  tho  French  Ilepublic  be  forever  limited  to  those  of  tho  most 
favored  nation.  (Ibid.,,  029.)  To  this  the  French  tersely  answered 
(»6eU,  630) : 

"*  Wo  shall  have  the  right  to  take  our  prizes  into  your  ports  ;  a  commtHsion  shall 
regulate  the  indemnities  owed  by  either  nalion  to  tho  citizens  of  the  other  {  tho  in- 
demnities which  shall  bo  due  by  France  to  the  citizens  of  the  Uuit«'d  States  shall  be 
paid  for  by  tho  United  States;  in  return  for  which  Franco  yields  the  exclusive  privi- 
leges residting  from  the  Bcvouteenth  and  twenty-second  articles  of  the  treaty  of  com- 
merce and  from  the  rights  of  the  guarantee  of  the  eleventh  article  of  tho  tre.ity  of 
alliance.' 

"Matters  now  again  reached  a  halting  point;  neither  side  woidd  yield ; 
France  acknowledged  her  real  object  to  bo  to  avoid  paytnent  of  indem- 
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uity,  wbilo  tbc  UuiU.*tl  States,  on  the  otbcr  baud,  could  not  assent 
ber  views  as  to  tbo  f^uiiruutpe  and  use  of  ports.  In  considerable  bi 
the  ministers  inyted.  {Ibid.y  C3'J,  033.)  Tlie  next  day  the  Ainerie: 
made  anotber  eflbit,  betniiise,  as  llljey  wrote  iu  tbeir  journal  {ibid.^  ^h^ 
*beiug  now  eouviiiced  that  tlie  tloor  was  perfectly  closed  a^^ainst  i 
b ope  of  obtaining  intleiiinitics  witb  any  modifications  of  tbe  treaty, 
only  remnined  to  be  detenniued  wbetber,  under  all  circumstnnci-ts 
would  not  be  expedient  to  attempt  a  temporary  arrani^eincnt  wbu 
would  extricate  the  United  States  from  the  war  or  tbat  pe43uliar  »Uii 
of  boslility  iu  wbicb  they  are  at  jtresent  involved,  save  the  injuieoi 
properly  of  our  citizens  now  pendin{j^  before  tbe  council  of  pi-iz«'«,  ac 
secure,  as  far  as  jjossible,  our  coninierec  aji^aitiKt  the  abuses  of  captai 
during  tbe  present  war;'  therefore  they  proposed  {ibid.^  635)  that  as  l 
the  treaties  and  indemnities  the  question  should  be  left  open;  that  il 
tercourso  tsbould  be  free;  then,  with  su^gesti<jn8  an  to  projierty  cap 
ured  and  not  detiuitively  condemned,  and  [u'operty  which  might  thei 
after  be  captured,  they  asked  an  early  interview. 

**Tbe  French  still  insisted  that  a  stipulation  of  incleninities  iuvolfi 
an  admission  of  the  force  of  tbe  treaties  {ibid.,  G35-C37),  and  after  ar^ 
ment  proposed  tbat  the  discussion  of  the  iodemnities,  together  with  tli 
discussion  of  article  11  of  tbe  treaty  of  alliance  and  articles  17  and  21i 
tbe  treaty  of  commerce,  be  postponed,  but  with  the  admission  that  th 
two  treaties  ari>  'acknowledged  and  confirmed  •  •  •as  well  as  tbi 
consular  convention  »>f  178.Sj'  that  national  ships  and  privat<?erH  bi 
treated  as  those  of  the  most  favored  nation;  that  national  6hii>s  Ik 
restored  and  paid  for^  and  tbat  the  'property  of  individuals  not  y 
tried  shall  l)e  so  according  to  tbe  treaty  of  amity  and  commerce  of  177^ 
in  conseqnenee  of  wbieli  a  role  (Pequipage  shall  not  be  exacted,  nor  an' 
other  proof  which  this  treaty  eouhl  not  exact.'  So  after  mouths  of  nego 
tiatiou  the  French  ministers  come  back  flat-footed  upon  tbe  treaties  :u 
still  existing,  something  wbicb  our  representatives  were  forbidden  b; 
their  instructions  to  admit.  Xevertbeless  this  proposal  formed  the  tex 
for  discussioit,  and  ujion  so  slight  a  fouudatiou  was  built  the  treaty  o 
1800. 

''After  prolonged  negotiation,  aud  after  striking  out  tbc  word  *|iro 
visional'  in  tbe  name  or  description  of  tbo  new  treaty,  the  Amc 
can  commissioners  signed  it,  altliough  with  great  reluctance,  Mv 
they  were  profoundly  convince<l  tbat,  consiclcring  tbe  relations 
two  countries  politically,  tbe  nature  of  our  demands,  tbe  state  of  Fr 
and  tbo  state  of  things  in   Europe,  it  was  [Iheir]  duty,  and   fo« 
honor  and  interest  of  the  Government  and  people  of  the  United  8t 
that  [theyj  should  agree  to  the  treaty  rather  than  make  none.'     (W 
C40.) 

'•The  vital  ciTect  of  this  negotiation  as  explanat«iry  of  tbe  f 
1 800,  upon  wbicb  the  rights  of  these  claimants  are  founded,  i 
the  rehearsal  of  its  details  during  which  tke  so  called  ultimatuni  of  oti 
Government  was  abantloned  and  tbo  conteution  of  the  French  Gur« 
meat  as  to  the  existence  of  the  treaties  was  admitti'd.    •     • 

'*Tbe  compromise  by  our  ministers,  to  which  they  were  forced  by 
IKJsition  of  the  French  Government,  was  contained  in  tbe  second  i 
which  rend: 

"  *  Tlio  utiuisters  plcuipotentiary  of  tbo  two  partica  oot  being  able  toagnN>»i  | 
nispoctin*;  tlm  trraty  of  olHonce  ofCtb  February,  177d,  tlio  tronty  of  ouitjr  ••J«l< 
liiiTCf  iif  iIh<  K;irnf»  ilnt<^,  Anil  the  convontjon  of  tLft  J4tli  iif  Novciiib*-r.  17K»i_  nor  ( 
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the  mdomuitiva  inuiaally  duo  ur  uluimed,  the  parliea  will  uegoliuto  fuTllier  ou  tlieao 
Hobjccls  nt  A  convenient  time,  and  until  they  may  havo  agreed  tipon  these  points  tbe 
eatd  treaticB  and  convoniioos  sLall  Lave  no  operation,  and  tiio  relations  of  the  two 
count rii'S  shall  be  regulated  aji  ftdlows.' 

*^It  is  appnreut  that  i\m  artu^le  msikes  the  treaty  temporary  and  pro- 
visional in  its  nature;  it  udinits  tUafc  the  existence  or  non-existence  of 
the  treaties  of  177S,  with  the  liabilities  thereby  imposed,  Is  open  to  dis- 
cussioii^  and  lliat  Ibe  itHleiiinities  are  not  jirovided  for;  that  is,  that  the 
very  first  of  the  so-called  'ultimata' of  Secretary  Pickerini:  was  tem- 
porarily abandoned.  The  Senate  advised  and  consented  to  tlie  ratifica- 
tion of  the  treaty  |irovided  this  article  be  expunged,  and  in  its  place 
the  following  arlicle  be  inserted: 

"'It  is  u^ivetd  that  the  prc«ent.  convention  ehall  he  In  loreo  for  the  term  of  eight 
years  from  tlie  time  of  exchange  of  ratificaljons.' 

*' Napoleon  Ihereuiwn  consented  (July  31, 1801)  'to  accept,  ratify,  and 
oonfirni'  the  convention,  with  an  addition  imi»ortiug  that  it  shonld  be  in 
force  for  the  space,  of  eight  years,  and  with  the  retrenchment  of  tbe  sec- 
tmd  article : 

^"PrprUiedf  That  by  this  rotreocbmcnt  the  two  states  rtioonucc  Iho  reapcetivc  pre- 
terasionH  wUich  are  the  object  of  tbe  said  article.' 

"The  ratifications  were  exchanged  in  Paris,  Jnly  31,  ISOl.  The  treaty, 
with  its  addenda,  was  ajjain  submittpd  to  the  Senate,  and  in  that  form 
received  I  he  approval  of  that  body  (December  19, 1801)  when  it  declared 
that  it  considered  the  convention  'fully  ratilied,'  and  retarned  it  to  the 
President  for  promulgation, 

"What  the  respective  pretensions  were  which  were  the  object  of  the 
second  article  does  not  admit  of  a  shadow  of  doubt.  Ou  the  one  hand, 
the  alleged  continuing  existence  of  the  treaties  incidentally  involving 
national  claims  for  past  acts  on  our  ])art  and  more  partientarly  a  right 
to  future  privileges;  on  the  other  hantl,  indemnity  to  onr  citizens  for 
spoliations. 

**  Onr  claims  were  good  by  the  law  of  nations,  and  we  liad  no  need 
to  turn  back  lo  the  treaties  for  a  foundation  upon  which  to  rest  our 
arguments.  Not  so  with  France.  Uer  national  claims  must  necessariiy 
rest  on  treaty  provisions,  and  the  future  privileges  she  desired  above 
all  else  could  in  no  way  be  so  easily  or  fully  Rcctire<l  as  by  an  admission 
of  the  continuing  force  of  tliose  instruments.  She  therefore  insisted 
that  for  indemnity  we  must  give  treaty  recognition.  This  we  ab.so- 
lutely  refused  to  do,  and  upon  thisiock  twice  did  ihenegotialious  split, 
only  to  bo  renewed  by  the  putience  and  patriotism  of  our  ministers. 
After  months  of  weary  discussion  the  jiaities  stood  as  to  this  point 
exactly  where  they  started,  and  to  save  their  young  and  struggling 
country  from  further  contest  the  American  ministers  consented  to  the 
compromise.  Then  the  Senate  struck  the  comproaii.se  out,  and  France 
said  in  effect,  'Yes,  we  agree,  if  it  is  understood  that  we  njulutally 
renounce  the  pretensions  which  are  the  object  of  that  article,'  to  which 
the  Senate  and  the  President,  by  their  oflicial  action,  assented.   •   •   • 

'*  Four  years  later  Mr.  Madison,  then  Secretary  of  State,  instructed 
Mr.  riuckncy,  minister  in  Spain,  that  '  the  claims  from  which  France 
was  released  were  admitted  by  France,  and  the  release  was  for  a  valu- 
able consideration  in  a  corresjjondetit release  of  the  Unite<l  States  from 
certain  claims  on  theiu.  The  claims  we  make  ou  Spain  were  never  ad- 
mitted by  France  n(jr  made  on  France  by  the  United  States.    They 
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made,  lliererore,  no  part  of  the  biirgaiu  with  lier^  and  could  not  tl 
included  in  the  release.' 

"The  connsp]  for  defendants  contends  that  Mr.  Madison  referred  I 
this  letter  to  *  national'  claims  on  the  part  of  the  United  States  f< 
national  injury,  in  the  destruction  of  commerce,  the  increased  cost 
the  Army  and  Navy,  and  the  insult  to  the  flap.  It  shonid  bo  note* 
in  answer  to  this  position,  that  the  claimH  ngaiust  Spain,  then  und 
discussion,  were  exactly  these  claims  now  at  bar,  except  that  Spain  w; 
the  party  defendant  instead  of  France.  As  against  France  captun 
made  by  French  privateers  under  French  decrees  were  taken  inU 
French  ports,  and  there  condemned.  As  against  Spain  captares  macft 
by  French  privateers  under  French  decrees  were  taken  into  Spani 
ports  and  there  condemned  by  French  consuls  under  the  authority  an4 
jirotection  of  Spain.  Spain  plead  that  these  claims  were  settled  by  th 
second  article  of  the  treaty  of  1800,  and  it  was  in  answer  to  this  pi 
that  Mr.  Madison  wrote  his  letter. 

"The  subject-matter  of  the  instruction  to  Pinckney  was  these  clai 
and  nothing  else,  for  we  were  not  urging  Miational' claims  on  Spai 
but  the  claims  subsequently  described  in  the  Spanish  treaty  as  t ho(4 
*  on  accoaut  of  prizes  made  by  French  privateers  and  condemned  by 
French  consuls,  within  the  territory  and  jurisdiction  of  Spain.*  (Treaty 
of  1810,  Art.  IX.)  These  claims  were  tiiially  recognized,  and  paij 
through  the  Florida  purchase.  {Ibid.y  Art.  XI;  see,  also,  treaty 
180j.)     •     •     • 

**  Mr.  Pickering,  iSccrctary  of  State  under  the  fust  two  Presidents,  am 
who,  above  all  others,  was  familiar  with  the  situation  and  with   tha 
rights  of  the  parties,  said  that  we  bartered  '  the  just  claims  of  our  mcr< 
chants'  to  obtain  a  relinquishment  of  the  French  demand,  and  that— 

"  *Il  wouhl  seem  tbnt  the  mcrclianta  Uavc  au  equitable  claim  for  inilemuitjr  from 
Unitrd  States.     •     •    •    The  relinquishtnont  by  oiir  Goveniment  Laving  bt^n 
in  connitlcrat joti  that  the  French  Oovcrnmciit  relinquished  ita  demands  for  a  rem 
of  the  old  treaties,  then  it  »eem8  clcnr  that,  as  our  GoYcrnmeut  applied  the  mercbantiP 
property  to  buy  offthosm  old  treaties,  the  sums  bo  applied  sbonld  boreinibnr8*'d.' 
Clayton'fl  speech,  1846.) 

''  Mr.  Madison,  as  we  have  seen,  said  to  Spain  that  the  claims 
admitted  by  France,  and  were  released  *  for  a  valuable  considerut 
and  lie  termed  the  transaction  a  *  bargain.' 

*'  Mr.  Clay,  in  the  Meade  case,  in  which  hisopinioD  was  given  iu  1821 
five  years  prior  to  his  report  on  French  spoliations,  sai<l  that  w  hde 
country  might  not  be  bound  to  goto  war  in  support  ot  the  rights  of  i 
citizens,  and  while  a  treaty  extinction  of  those  rights  is  probably  bind^ 
ing,  it  appears — 

"  'That  the  ride  of  equity  furuished  by  our  Constitution,  and  wltich  proTidea 
privato  property  shall  not  bo  taken  for  public  xtw  without  just  coinpenwitioD  appi 
nndrniiilea  the  injured  eitizon  to  consider  his  own  cour.try  asubsititDto  fur  tli« 
eign  power.' 

'*In  this  conclusion  Chief  Justice  Marshall  strongly  concurred|  i 
to  Mr.  Preston  that — 

"'Having  been  connected  vrith  tlu)  ovcut4  of  tho  period  and  oonvenMuit  wtiki 
circQmt)tunce«  uiuler  wliich  the  clai  (as  arose,  bo  wa$,  from  bia  owo  koowlodgo,  i 
GoU  that  then*  \ra4  the  8t^uu;^.'«t  obligation  on  the  Ooveruoient  to  oompeniale  ' 
Kufferer-*  i.v  tin-  Kronch  Mpollationa.'    (Mr.  Clajrton'a  speech,  1846.) 
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"And  Le  repeated  to  Mr.  Leigli  distinctly  and  positively  'tLat  the 
United  States  onjiht  to  make  payment  of  tliese  claims,^ 

"  This  view  of  thediMin^uislu'djuiiKt  and  diplomatist  is  sustained  by 
forty-five  reports  favorable  to  theseclaiins,made  in  tine  Congress,  a  gainst 
whicb  stand  but  three  adverse  reports,  all  of  which  were  made  prior  to 
the  publication  of  the  correspondence  by  Mr.  Clay  in  182C.  Besides 
Marshall,  Sladison,  TJckcrinfc,  and  Clay,  the  validity  of  the  claims  has 
been  recopuizcd  by  Clinton,  Edward  Livingston,  Everett,  Webster, 
Gushing:,  Choate,  Sumner,  and  many  other  of  the  most  distinguished 
statesmen  known  to  American  history,  and  while  opponents  have  not 
been  wanting,  among  the  most  eminent  of  whom  were  Forsyth,  Calhoun, 
Polk,  Pierce,  Silas  Wright,  and  IJenton,  still  the  vast  weight  of  author- 
ity in  Iho  political  division  of  the  CJoverument  has  been  strenuous  in 
favor  of  the  contention  made  here  by  the  chiimants.    •     •     • 

*'Thu8,  while  all  elaims  urged  by  one  nation  upon  another  are,  techni- 
cally speaking,  '  national,'  it  is  convenient  to  use  colloquially  the  words 
'national"  and  individual'  as  distinguishing claimsfouuded  upon  injury 
to  the  wliok"  people  from  those  founded  upon  injury  to  particular  citizens. 
Using  the  words  in  this  sense,  it  appears  that  in  the  negotiations  prior 
to  the  treaty  of  1800,  and  in  eflect  in  the  instrument  itself,  national 
claims  were  advanced  by  France  against  individual  chiims  advanced 
by  the  United  States.  France  urge<l  that  she  had  been  wronged  as  a 
nation;  we  urged  that  our  citizens' rights  had  been  invadetl.  If 'na- 
tional'claims  had  been  used  against 'national '  claims,  and  the  one 
class  had  been  set  oiY  jijLiainst  the  other  in  the  compromise,  of  course 
the  agreement  would  liave  been  tiual  in  every  way,  as  the  surrender 
and  the  consideration  therefor  would  have  been  national^  and  no  rights 
between  the  iudividind  and  his  own  Government  could  Jiave  compli- 
cated the  situation.  But  in  the  negotiation  of  18(M)  wt  used  'iudividuaP 
claims  against  '  national '  claims,  and  theset-olf  was  of  French  national 
claims  against  American  individual  claims.  Tbat  any  Government  has 
the  right  to  do  this,  as  it  has  the  right  to  refuse  war  in  protection  of  a 
wronged  citizen,  or  to  take  other  action,  which,  at  the  expense  of  the 
individual,  is  most  benelicial  to  the  whole  people,  is  too  clear  for  dis- 
cussion, is^'evertlieless,  the  citizen  whose  property  is  thus  sacrificed  for 
the  safety  and  welfare  of  his  country  has  his  claim  against  that  coun- 
try ;  he  has  a  right  to  compensation,  which  exists  even  if  no  remedy 
in  the  courts  or  elsewhere  is  given  him.  A  rigbt  often  exists  where 
there  is  no  remedy,  and  a  most  frequent  illustratiou  of  this  is  found 
in  the  relation  of  the  subject  to  liis  sovereign,  the  citizen  to  his  Gov- 
erDmeut.'  •    •    • 

"We  have  not  considered  the  point  that  the  treaties  of  1778  were 
abrogated  by  the  act  of  Congress  passed  in  1798.  That  question,  which 
the  ablest  minds  of  Ilie  period  were  unable  to  solve,  and  which  proved 
an  ever  present  and  enduring  obstacle  to  all  negotiation  until  forcibly 
removed  by  Napoleon,  witli  our  concurrence,  we  fortunately  are  not 
forced  to  deal  with.  Tbe  rights  of  this  claimant  rest  upon  no  conven- 
tion, but  are  founded  upon  international  law.  Treaty  or  uo.treaty,  a 
foreign  nation  cannot  be  permitted  to  coniiscate  an  American  merchant- 
man engaged  iu  legitimate  commerce  upon  the  high  seas  because  his 
crew-list  dees  not  fu Hill  the  requirements  of  that  nation's  local  ordi- 
nances. That  the  act  of  Congress  w.is  binding  within  the  jurisdiction 
of  the  United  States  and  was  necessarily  to  be  so  regarded  by  our 
courts  does  not  now  admit  of  questiou.    The  treaties  were,  however, 
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not  only  part  of  the  supreme  law  of  the  laud  wherein  they  were  re- 
placed, within  the  jurisdiction  of  the  Constitution,  by  a  later  snpreme 
law,  to  wit,  a  statute,  but  they  were  also,  as  between  the  two  Repab- 
lies,  contracts,  which  one  of  the  parties  attempted  to  annnl.  Treaties 
containing  no  clause  fixing  their  duration  are,  under  certain  circum- 
stances, voidable  at  the  option  of  one  party ;  whether  there  existed  in 
1798  such  circumstances  as  authorized  and  made  valid  an  abrogation  of 
the  treaties  of  1778  by  the  United  States  was  the  very  question  left  un- 
settled by  the  treaty  of  1800,  the  one  question  upon  which  by  no  possi- 
bility apparently  could  the  parties  agree." 

Opinion  of  Judgo  John  Davis,  on  "FrencL  spoliations,"  Conrt  of  Claims,  May 

17,  May  24,  188G. 
As  to  construction  of  treaty,  see  further,  supra,  $  148  (,  c. 

The  corrc'spondeiice  of  Mr.  Pickering,  Sec.  of  State,  with  Mr.  Adct,  minister 
from  France,  o-s  to  French  spoliations  prior  to  Nov.  1796,  is  given  in  1  Am. 
St.  Pap.  (For.  K».l.),  62H  ff.  See  also  details  given  in  Mr.  Pickering's  in- 
structions to  Mr.  Piuckncy  of  Jan.  IC,  1797,  ibid.,  501. 

The  following  documents  may  be  consulted  in  this  relation : 

Mr.  Holmes'  report  to  the  Senate  of  Feb.  8,  1627,  Senate  Doc.  453,  19th  Cong., 
2d8e8s. ;  G  Am.  St.  Pap.  (For.  RoL),  r»r>d.  Mr.  Charabom'  report  of  May 
84,  1828,  on  French  spoliations.  Senate  Doc.  20G,  20th  Cong.,  Ist  sess.  Mr. 
Livingston's  report  of  Feb.  2*^,  1330,  Senate  Doc.  C8,  2l8t  Cong.,  Ist  boss. 
Mr.  Livingston's  report  of  Jan.  14, 1831,  Senate  Doc.  32, 21st  Cong.,  2d  sess. ; 
Senate  Doc.  51,  22d  Cong.,  1st  sess.  Mr.  Chambers'  Senate  report  of  May 
24,  1828,  Senate  Doc.  500, 20tli  Cong.,  1st  sess.,  6  Am.  St.  Pap.,  1121.  Mr. 
Cambrcleng's  report.  House  Doc.  121,  2.3d  Cong., 2d  sess.,  containing  state- 
ment by  Mr.  Edward  Everett  on  the  same  subject.  Mr.  Howard's  rei>ort  of 
Jan.  20, 1838,  Honso  Doc.  448, 2.'>th  Cong.,  2d  sess.,  giving  a  series  of  prior  re- 
ports. Report  of  Mr.  Smith,  Feb.  5, 18.')0,  fnim  select  committee,  with  Mr. 
Hunter's  minority  report.  Senate  Rep.  Com.  44,  3l8t  Cong.,  Ist  sess.  Re- 
port of  Mr.  Bnel,  House  Rep.  355, 31st  Cong.,  Ist  sess.  Report  of  Mr.  Royce, 
Mar.  23,  ISIX)  (adopting  Mr.  Crittenden's  Senate  report  Feb.  4,  1858),  House 
Rep.  259, 36th  Cong.,  Ist  sess.  Mr.  Sumner's  report,  Apr.  4, 1864,  Senate  Rep. 
Com.  41,  3()tli  Cong.,  Ist  8es.s.  Mr.  Sumner's  report.  Senate  Com.  1,  40th 
Cong.,  1st  sess.  Mr.  Sumner's  report,  Jan.  17,  1870,  Senate  Rep.  10,  4lHt 
Cong.,  2d  sess. 

A  history  of  the  applications  to  Congress  prior  to  1877  is  found  in  Senate  Mis. 
Doc.  29,  44th  Cong.,  2d  sess. 


XVIL  FOREIGN  SOVER-EIGSS  MAY  SUE  TX  FEDERAL  COURTS. 

§249. 

A  foreign  sovereign  (in  this  case  it  was  Napoleon  HI)  may  bring  a 
civil  suit  in  the  courts  of  the  United  States. 

The  Sapphire,  11  Wall.,  164 ;  see  King  of  Spain  v.  Oliver,  2  Wash.  0.  C.|  fHujjr 

A  suit  brought  in  a  court  of  the  United  States  by  al^ 
where  the  nation  ho  represents  is  the  party  sabfll 
in  the  case  of  an  injury  to  a  public  ship,  is  IM 
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abate,  by  a  change  in  the  person  of  the  sovereign,  or  by  his  deposition. 
Such  change  may,  if  necessary,  be  suggested  on  the  record. 

The  Sapphire,  II  Wall.,  1G4. 
In  this  case  the  court  observed  that  if  a  special  case  should  arise  in  which  it  could 
he  shown  that  injustice  to  the  other  party  would  ensue  from  a  continuation  of  pro- 
ceedings after  the  death  or  deposition  of  a  sovereign,  the  court,  in  the  exercise  of  its 
discretionary  power,  would  take  such  order  as  the  exigency  might  require  to  prevent 
snch  a  result. 

The  Constitution  of  the  United  States  gives  jurisdiction  to  the  courts 
of  the  United  States,  in  cases  where  foreign  states  are  parties,  and  the 
judiciary  act  gives  to  the  circuit  courts  jurisdiction  in  all  cases  between 
aliens  and  citizens ;  but  the  court  refused  to  inquire,  upon  a  motion, 
whether  Ferdinand  YII,  King  of  Spain,  could  institute  this  suit,  the 
Government  of  the  United  States  not  having  acknowledged  him  King. 
King  of  Spain  «.  Oliver,  2  Wash.  C.  C,  429. 
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CHAPTER  X. 

MABBIAOE. 

I.  Mode  of  solehnizat.ox. 

(1)  At  common  law,  consousaal  marriago  is  valid,  J  260. 

(2)  Solemnization  valid  at  placo  of  marriage  Is  valid  everywhere,  |  9G1. 

(3)  Local  prescriptions  as  to  form  have  no  extraterritorial  force,  f  96SL 
II.  Matrimonial  CAPACITY. 

Determined  l>y  national  policy,  $  2G3. 

I.  MODE  OF  SOLEMNIZATION. 

(I)  At  common  law,  consensual  marriage  valid. 

§260. 

By  the  coiumou  law,  wliicli  the  colonists  of  this  coautry  brought  with 
them,  it  is  not  necessary  to  the  validity  of  a  marriage  that  it  should  be 
solemnized  by  any  particular  form,  or  in  the  presence  or  with  the  sanc- 
tion of  any  officer,  ecclesiastical  or  civil. 

Patterson  v.  Gaines,  6  How,,  550;  Blacliburu  tJ.  Crawford,  3  Wall.,  175;  Meister 
r.  Moore,  96  U.  S.,  70 ;  and  cases  cited  in  Whart.  Confl.  of  Laws,  $$  171-174; 
Mr.  W.  B.  Lawrence,  in  11  Alb.  Law  J.,  .33. 

(2)  Solemkization  valid  at  place  of  marriage  is  valid  evkrywhbrb. 

§261. 

"Marriages  are  frequently  celebrated  in  one  country  iu  a  manner  not 
lawful  or  valid  in  another,  but  did  any  one  ever  doubt  that  marriages 
are  valid  over  the  civilized  world  if  valid  in  the  country  in  which  they 
took  place  t " 

Mr.  Webster,  Sec.  of  State,  to  Lord  Abliburton,  Aug.  1,  1842.  MSS.  Notes,  Gr. 
Brit.;  quoted  more  fully  Bupra,  $  38. 

"  From  the  proximity  of  the  two  countries  the  intercourse  between 
them  and  the  likelihood  of  frequent  intermarriages  between  their  re- 
spective citizens,  it  is  desirable  that  the  rule  upon  the  subject  shonld  be 
uniform  in  the  United  States  and  in  Mexico.    In  this  country,  in  Eng* 
land,  and  in  most  nations  on  the  continent  of  Europe,  a  marriage  is 
valid  if  it  has  been  contracted  according  to  the  laws  of  the  place  wli«i^ 
the  ceremony  was  performed.    This  may  be  said  to  be  the  almo« 
versal  rule.    It  has  been  flrmly  established  in  England  after  ^ 
discossion  and  investigation.    In  one  of  the  principal  caf 
subject,  the  opinion  of  the  celebrated  Spanish  jurist  Saiv 
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of  the  rule,  seeiiis  lo  have  been  mucli  relied  upou.  His  words  are  qnoted 
below  and  ougjlit  certainly  to  be  respected  by  tlio  Mexicau  cliurcU.  You 
may  refer  the  Mexican  arcbbishop  to  tlie  passage  and  also  to  the  char- 
acter of  Sanchez  and  of  Lis  treatise  *  de  }natrimonio,^  expressed  by  Pope 
Clement  YIIT,  also  quoted  below.  Marriages  between  Protestants  and 
Catholics  are  frequent  in  this  country.  Although  the  clergy  of  that  per- 
suasion may  in  general  suppose  that  this  may  in  some  dcj^eo  conflict 
with  the  welfare  of  their  church,  it  is  believed  that  they  seldom  if  ever 
seriously  oppose  such  marriages,  though  some  of  them  may  object  to 
perform  the  eereinouy  if  a  Protestant  clergyman  is  also  to  have  an  agency 
therein.  It  is  an  unquestionable  tact,  however,  that  many  marriages 
take  place  between  Catholics  and  Prolcstants  in  which  the  ceremony 
is  iH'rformed  by  clergymen  of  both  denoniinations.  Although  all  Chris- 
tian sects  are  equal  before  the  law  in  this  county,  it  is  believed  that  the 
Catholics  themselves  do  not  oiyect  to  this." 

Mr.  Webster,  Sec.  of  Sutr,  to  Mr.  LcUlirr,  J«n.  29,  1^51.    MSS.  Inst.,  Mex. 

"  The  general  rule  of  our  law  in  this  particular,  as  stated  iu  the  oi>iuion 
of  the  Attorney-General  of  (he  United  States  of  November  1,  lS5i,.  is 
to  ascribe  validity  to  marriages  when  1  hey  are  valid  at  the  place  of 
celebration.  According  to  the  laws  of  some  of  the  States  of  the  United 
States,  as  yon  are  no  donbt  aware,  the  ceremony  of  marriage  cannot  be 
legally  performed  unless  certain  requirements,  the  obtaining  a  license, 
etc.,  shall  have  been  diil.y  fulfilled.  But  these  laws,  of  course,  have  no 
effect  outside  of  the  jurisdiction  of  the  respective  States  in  which  they 
exist,  and  I  am  not  aware  that  the  laws  of  any  State  of  the  United 
States  render  the  consent  of  its  authorities  previously  obtained  neces- 
sary toestablish  the  validity  of  a  marriage  of  one  of  itscitizens  celebrated 
in  a  foreign  country," 

Mr.  Caaa,  Sec.  of  State,  to  Mr.  Iiaketnann,  Feb.  2, 1800.    MSS.  Nott«,  Austria. 

The  act  of  June  22,  ISCO  (Rev.  Stat.,  §  4082),  provides  that  "  marriages 
in  presence  of  any  consular  officer  of  the  United  States,  in  a  foreign 
country,  between  persons  whowouhl  be  authorize«l  to  marry  if  residing 
in  the  District  of  Columbia,  shall  be  valid  to  all  intents  and  purposes,  and 
shall  have  the  same  eflect  as  if  solemnized  within  the  United  States. 
And  such  consular  officers  shall,  in  all  cases,  give  to  the  parties  married 
before  them  a  certificate  of  such  marriage,  and  shall  send  another  cer- 
tificate thereof  to  the  Deinirtment  of  State,  there  to  be  kept ;  such  certi- 
ficates shall  specify  the  names  of  the  parties,  their  age.s,  plac4?s  of  birth, 
and  residence." 

'^  I  suppose  that  upou  principles  of  general  legislation  the  validity  of 
a  marriage,  or  of  any  other  contract,  depends  upon  the  law  of  the  place 
where  such  marriage  or  other  contract,  is  entered  into.  And  I  suppose 
also,  that  if  there  is  no  special  legislation  to  the  contrary,  the  eflect  of 
suchmaiTiago  is  legally  the  same  i>i  every  country  as  if  celebrated  therein. 
But  the  validity  of  a  maiTiage  and  the  consequences  to  result  from  it 
to  persons  or  property  arc  very  different  questions  and  depend  upon 
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(liflercDt  priDciples.    It  is  comjiotcnt  for  evci>*  uatioti  to  provide  by  it 
own  laws  tbat  marriages,  wbererer  tUcy  take  place,  uuless  cclcbnitei 
in  a  particular  ojauner,  or  under  particular  circumstances,  shall  be  ia- 
eflfectual  to  secure  to  ])nrties  clairaiug  under  tlieni  the  rifjhta   tbe| 
would  have  been  entitled  to  bad  no  such  disabling  legislation  exists 

"This  is  a  subject  of  internal  policy,  wholly  dependent  upon  lociil 
considerations.  But  the  validity  of  the  maiTiago  itself  is  quite  another 
matter  which  cannot  justly  l)e  thus  dealt  with.  Not  only  is  it  bind-, 
ing  upon  the  parties  in  foro  conncientiw,  but  it  is  l>eyond  the  reach 
any  rightful  legislation.     •     •     • 

'*  Congress  has  nothing  to  do  with  the  validity  or  effect  of  marria 
nor  with  the  marriage  contract,  indeed,  except  in  places  subject  to  it 
exclusive  jurisdiction.  These  are  questions  which,  in  the  sevenil  Statf  a 
are  regulated  by  their  re8i>ective  laws,  each  exercising  the  powei^ 
within  its  own  boundaries.  When,  tberefore.  the  inquiry  i«  made  ix 
Europe  bow  a  marriage  must  le  celebrated  there,  not  only  to  be  valiti, 
but  to  carry  with  it  its  proper  rights  in  the  United  States,  no  gener 
answer  can  be  given  to  the  question.  The  answer  must  embrace,  nc 
only  the  provisions  of  the  laws  of  the  United  States,  so  far  as  regarda 
the  places  governed  by  those  laws,  but  must  embrace  also  the  laws  of_ 
thirty-three  States,  besides  five  Territories.  It  is  obvious  that  a  satii! 
factory  reply,  under  such  circumstances,  is  a  8ubje<;t  winch  may  pr 
sent  some  difljculty,  and  our  foreign  ministers  and  consuls  should  be 
cautious  i-especting  the  information  they  give,  lest  unfortunate  cona 
qucuces  might  result  to  the  party  eeeking  it.     •     •     • 

"There  is  no  subsequent  legislation  which  confers  tbisjurisdictk 
I  consider  that  the  SIst  section  of  the  act  of  Congress,  passed  af 
its  last  session,  giving  certain  judicial  powers  to  ministers  and  cow 
Buls  of  the  United  States  in  foreign  countries,  and  which  declares  tbtti 

.marriages  celebrated  therein  in  presence  of  any  consular  officer,  be 
tween  persons  who  would  be  authorized  to  njarry  in  the  District  <>| 
Columbia,  shall  have  the  same  force  and  effect,  and  shall  be  valid 
all  intents  and  purposes,  as  if  the  said  marriage  had  been  celebrate 
within  the  United  States,  provides  only  for  the  inesence  of  a  consula 
officer  upon  such  an  occasion.  And  the  provision  is  no  doubt  a  wis 
one,  not  only  because  it  furnishes  security  against  fraud,  but  becaos 
it  renders  more  easy  the  authentication  of  such  marriages  in  thi 
United  States.  But  it  does  not  withdraw  the  celebration  of  aucb  ma 
ringcs  from  the  authority  of  the  country  where  they  take  plac<^,  no^ 
^l<x^s  it  give  any  power  to  the  consular  officer  biniself  to  perform  tb^ 
ceremony.  And  tbat  part  of  the  same  section  which  declares  t\u%i 
such  marriages  shall  have  the  same  effect  as  if  they  had  bircn  celebrate 
in  the  United  States  nnist,  in  my  opinion,  be  limited  to  places  and  ditj 
tiicts  over  which  Congirss  possesses  the  pow**r  of  exclnalvo  jurisdlc 

^tion,  and  cannot  operate  on  the  respective  States." 

Mr.  Caw,  860.  ofStatft,  to  Mr.  Pay,  Nov.  12,  IHGO.    M8S.  Iu«l.,  Swite. 
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"Your  tlispalch  of  the  Otli  of  February,  No.  60,  has  been  received, 
lu  that  comrauuicatioii  you  set  forth  the  following  facts,  namely,  that 
Aoiia  Maria  Sutcr,  a  native  ot  the  canton  of  Aargau,  in  Switzerland, 
emigrated  to  the  United  States,  and  was  married  at  Philadelphia  on  the 
2d  of  January,  1855,  to  John  Iliirlimanu,  a  citizen  of  the  United  States 
residing  in  that  city  ;  that  she  bore  a  son  on  the  1.5lh  of  March,  1857, 
who  was  baptized  John,  and  that  she  died  on  the  29th  of  Mandi,  18(il; 
that  afterwards  the  father  of  the  sjiid  Anna  Maria  8uter  died  in  the 
canton  of  Aargau,  leaving  a  fortune,  a  portion  of  which  would  have 
fallen  to  the  said  Anna  Maria,  as  one  of  the  heirs  of  the  father,  if  she 
were  lining,  or  to  her  legitimate  issue  if  she  were  dead ;  that  proceedings 
at  law  Lave  been  instituted  in  Switzerland  by  John  Hiirliniann,  the 
father  of  the  aforenamed  child,  John,  sou  of  the  said  Anna  Maria,  to 
recover  the  portion  cf  the  estate  beforeuientioned,-  and  that  the  legiti- 
macy of  the  child  is  denied  uuiler  law  of  the  canton  of  Aargau,  upon  the 
ground  that  the  marriage  in  tlie  United  States  was  celebrated  without 
a  compliance  with  the  preUndnaries  prescribed  by  the  laws  of  the  can- 
ton. The  attorney  for  the  chihl  requests  your  intervention,  and  you 
solicit  instructions  on  the  subject. 

"  Vou  give  no  facts  from  which  we  can  determine  whether  the  mother's 
domicil,  immediately  before  lier  marriage,  remained  in  Switzerlantl  or 
had  been  established  in  this  country;  of  course  her  marriage  fixed  that 
domicil  here. 

*'That  fact,  however,  may  not  have  had  any  retroactive  bearing  upon 
the  mother's  antecedent  domicil.  The  law  of  Congress  which  declares 
that  women  of  foreign  birth  who  marry  citizens  of  the  United  States 
thereby  themselves  become  citizens,  was  not  enacted  until  February  10, 
1855,  a  month  after  the  marriage. 

*«  Our  law  treats  as  valid  a  marriage  which  is  valid  by  ilic  law  of  the 
place  where  it  was  solemnized. 

*'The  law  of  Switzerland,  and  in  general  those  of  continental  Europe, 
while  admitting  that  the  law  of  the  place  controls  as  to  the  form  ot 
marriage,  nevertheless  holds  that  in  respect  to  the  capacity  of  the  per- 
son to  contract  marriage  the  law  of  the  domicil  travels  w  ith  him,  an*I 
invalidates  the  union  wherever  contracted,  if  it  bo  against  the  law  of 
his  domicil. 

"  It  may,  however,  I  think,  be  successfully  maintained  that,  even 
under  the  European  jurisdiction  in  relation  to  the  capacity  of  the  person 
to  contract  marriage,  the  bona  Jide  establishment  of  a  new  domicil  witli 
the  intention  of  a  permanent  residence  therein,  relieves  the  emigrant 
from  the  bonds  of  his  native  law. 

"  Under  any  circumstances,  this,  in  the  first  instance,  would  be  a  qnes 
tion  for  the  Swiss  courts;  but  under  the  special  provision  of  our  treaty 
witli  Switzerland,  it  is  a  question  for  those  courts  finally.  The  Gth 
article,  (11  United  States  Statutes  at  Large,)  declares  that  any  contro- 
versy that  may  arise  among  the  claimants  of  the  same  succession  as  to 
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wboui  the  property  shall  belong  shall  bo  decided  according  to  the  lawa 
and  by  the  judges  of  the  country  in  which  the  property  is  situated.  1 
think  it  to  bo  a  just  construction  of  this  section  that  it  takes  tho  qn«^ 
tion  altogether  out  of  the  domuin  of  diplomacy. 

"  Jt  is  proper,  however,  to  express  the  opinion  here,  that  whether  th 
child  now  in  question  shall  Ik?  held  by  the  courts  of  Switzerland  to  bo 
legitimate  or  illegitimate,  he  ia  nevertheless  a  citizen  of  tho  Uuited 
States." 

Mr.  Sowunt,  8eo.  of  Stat*,  to  Mr.  llaTringt^Jii,  Mar.  t»l,  18*i8,     MSS.  Iu«t.,  Svrii 

Dij).  Com,  1368. 
As  to  SwiBs  treaty  above  uoticeO,  sio  *iipra,  ^  1G3. 

**Tho  authorities  of  Switzerland  have  recognized  the  validity  of  tl 
marriage  in  Philadelphia  of  a  Swiss  female  to  a  citizen  of  the  Uuit 
States,  although  such  marriage  might,  according  to  tho  law  of  Swit 
land,  have  been  deemed  void  for  want  of  the  consent  of  the  authontic 
of  her  native  canton." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Sbtinayer.  Apr.  5?1,  1870.    JISS.  Dom.  Let. 

The  marriage  of  a  Swiss  woman,  though  it  wouhl  hare  been  invall 
if  solemnized  in  Switzerland  for  the  want  of  consent  of  the  l(»cal  antliod 
ities,  has  been  held  in  Switzeilatid  to  be  valid,  so  far  as  this  feature 
concerned,  if  solemnized  in  the  United  Stiitea. 

Mr.  Fish,  See  of  Sttite,  lo  Mr.  Jay,  Jnly  27, 1871.    MSS.  Inat.,  Anatrlft. 

"Our  law  regards  every  marriage  as  valid  if  valid  at  the  place  whet 
it  was  contracted,  and  would  not  even  deem  it  invalid  in  the  Unite 
Strifes  if  it  was  celebrated  in  accordance  with  the  few  and  simple  requi 
sites  of  our  law,  though  it  lacked  some  of  the  formalities  which  ai 
made  essential  by  the  law  of  the  place  where  the  marriage  took  plw 

Ibid. 

This  extension  of  tho  mlu  cuttuot  uo\x  bo  anstainiML    A  nmrriiign  which  is  l| 
valid  from  defect  of  form  in  tbo  plaro  of  solemnization  ia  invalid  over 
whero,  unless  (1)  tho  local  law  adoptM  in  mich  caAC8  the  lex  domiriltK  < 
(2)  the  form  oinittod  waa  one  the  parUcvs  could  not  tntjKcioutlon 
or  (3)  it  waa  impow»ibl«  of  adopt iou,  or  (1)  tho  luariiayo  nna 
in  a  barbarous  or  seini-civUisi'd  lan«l. 

Inimigrauts  marrj'ing  at  a  port  of  embarkation,  iu  view  of  ^^ 
the  United  States,  may  l>e  so  far  reganled  as  domiciled  in  lb 
the  United  States  to  which  Ihey  are  bound  as  to  bring  them  tinder  the 
shelter  of  local  laws  which  make  inarriagca  solemnized  in  acoonlaii 
with  the  law  of  the  domicil  valid. 

Ibid.    Rro  Whart.  Conf.  of  Lawi,  $  109/. 

A  maniago  solemnized  by  the  minister  of  tho  United  Sta(< 
mark,  who  was  also  ;i         *  "  '  swic 

of  the  Gospel,"  *'ofp 

Dtatrict  of  Columbia  had  they  been  residiny 
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Bolemnized  in  accordance  with  tho  laws  of  the  United  States  in  relatioti 
to  such  marriage,^  tboiigU  no  opinion  was  expressed  as  to  wlicther  tie 
marriage  was  in  itaeJIf  valid. 

Mr.  Fiab,  Sec.  of  Stftt45,  to  Mr.  Cramer,  Jnuo  14,  ltf74.  MSS.  lust.,  Deniaark. 
See  also  Mr.  Fish  to  Mr.  Jowcll,  June  10, 1874.     MSS.  Inst.,  Russiu. 

Aa  asserting  the  efficacy  of  tho  act  of  Juno  22,  IdOO,  in  lognliziDg  marriages  in 
tbe  preaeooe  of  consala abroad,  btit  ibMiriug  tbo  power  of  con.sulstinrlor  tbat 
act  to  perform  the  ceremony,  antl  as  criticizing  Mr.  Cass's  instraction  of 
Nov.  12,  1860,  8ee  instriictiou  of  Mr.  Fiisb,  Sec.  of  Stale,  to  Mr.  Logan,  Aug. 
10, 1S74.    MSS.  loRt.,  Chili. 

"  Ton  remark  that  you  had  only  recently  become  aware  that  consuls 
of  the  United  Statea  in  Italy  had  been  in  the  habit  of  issuing  certificates 
to  meet  tbe  reqnireraenls  of  section  1 03  of  the  Italian  civil  code,  whicL  re- 
qnires  a  declaration  from  competent  authority  that  tbereare  no  imped- 
iments to  a  proposed  marriage.  It  is  probable,  however,  ibah  the  prac- 
tice of  issuing  snch  certificates  has  long  prevailed,  and  tbe  Department 
sees  no  objection  to  them  if  due  inquiry  be  made  as  to  t!ie  facts  before 
they  are  issned. 

*^Tbe  purpose  of  Congress  in  requiring  the  presence  of  a  consul  at  a 
marriage  may  have  been  to  secure  the  testimony  of  an  oflQcial  witness  of 
our  own  to  tbe  act,  a  witnena,  too,  who  would  be  bound  to  record  the 
transaction  in  tbe  arcbiyes  of  his  consulate  mid  attest  it  under  his  otli- 
cial  seal. 

"  Though  uuofHcial  witnesses  might  be  held  competent  to  testify,  their 
testimony  might  not  be  held  available  wben  required.  Tbe  parties  to 
the  marriage,  however,  could  always  produce  tho  consnl's  certificate 
when  occasion  might  call  therefor. 

"  You  are  believed  to  be  njistaken  in  saying  that  the  48th  section  of 
the  new  insfnictions  of  the  Department  expresses  doubt  a.s  to  wljellier 
marriage  can  be  legally  celebrated  at  all  between  citizens  of  the  United 
States  in  a  foreign  country,  unless  it  be  solemnized  in  conformity  with 
the  laws  of  such  country.  Your  mistake  ni>on  this  point  will,  it  is  be- 
lieved, be  clear  to  you  upon  a  further  examination  of  the  paragraph  re- 
ferred to.  The  Departmeut  has  been  careful  not  to  express  an  opinion 
as  to  the  validity  of  any  marriage  under  i)articular  circumstances.  Its 
object  has  been  merely  to  warn,  so  as  to  lessen,  as  far  as  might  be  prac- 
ticable, the  peril  of  contracting  a  marriage  which  in  any  case  might  bo 
declared  to  be  invalid.  It  is  not  the  province  of  an  Executive  Depart- 
ment to  decide  the  question. 

"  The  provisions  of  our  act  of  ISCO  upon  the  subject  of  marriages  abroad 
are  not  supposed  to  have  been  influenced  by  tbe  legislation  of  any  other 
country.  They  are  understood  to  have  been  in  tbe  main  designed  to 
correct  a  practice  which  prevailed  at  some  points  of  niarriages  by  con- 
suls without  reference  to  the  local  law. 

*'  Marriage  at  legations  without  regard  to  tbe  law  of  the  country,  on 
the  ground  of  extraterritoriality,  as  it  is  called,  is  at  best  a  questionable 
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proceeding,  which  it  may  be  apprehended  would  scarcely  be  sanctioned 
by  the  courts  of  the  nation  where  they  were  solemnized.  The  tendency 
of  opinion  is  believed  to  be  towards  narrowing  the  immunities  of  diplo- 
matic officers  and  their  places  of  abode  to  those  limits  only  which  may 
be  indispensable  to  enable  them  to  discharge  their  official  duties  withoot 
molestation  or  restraint. 

"  The  use  of  the  legation  for  the  marriage  of  persons,  even  of  the  na- 
tionality of  the  country  to  which  it  belongs,  cannot  be  said  to  be  neces- 
sary or  even  convenient  for  diplomatic  purposes. 

*'  The  competency  of  this  Government  to  provide  generally  for  the 
marriage  of  citizens  of  the  United  States  abroad  has  not  been  called  in 
question,  nor  has  any  opinion  upon  that  point  been  expressed. 

"Ton  seem  to  have  overlooked  section  24  of  the  act  of  Congress  of  the 
18th  of  August,  1856,  which  confers  upon  secretaries  of  legation  author- 
ity to  act  as  notaries  in  certain  cases. 

"  When  the  consequences  of  marriage  in  respect  to  pro|)erty  in  jiosses- 
sion,  or  which  may  be  acquired  by  gift,  purchase,  or  inheritance  to  the 
offspring  of  the  parties,  or  to  the  peace  of  mind  or  good  name  of  the  lat- 
ter, are  duly  considered,  the  weight  of  the  responsibility  which  an  offi- 
cer of  this  Government  abroad  may  incur  by  in  any  way  countenancing 
a  rash  contract  of  that  kind  may  become  apparent." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Marsh,  Jan.  19,  1875.  MSS.  lost.,  Italy ;  For. 
Rel.,  1875.  See  also  Mr.  Fish  to  Mr.  Washbnra,  Nov.  14, 1874.  MSS.  Inst., 
Franco. 

"  Your  dispatch  No.  538,  of  the  19th  ultimo,  has  been  received.  It 
states,  in  its  closing  paragraph,  that  in  a  case  of  marriage  between  Amer- 
ican citizens  in  Italy,  you  might  advise  that  a  blank  in  the  consular 
certificate  should  be  filled  with  the  words  'laws  of  the  United  States.' 
This,  however,  would,  it  is  apprehended,  not  be  a  judicious  course,  and 
it  might  prove  to  be  judicially  untenable.  The  only  law  of  the  United 
States  on  the  subject  of  marriage  is  that  wliich  provides  that  all  mar- 
riages -celebrated  in  the  presence  of  a  consular  officer  in  a  foreign 
country  between  persons  who  would  be  authorized  to  marry  if  residing 
in  the  District  of  Columbia  arc  valid  to  all  intents  and  purposes  as  if 
said  marriage  had  been  solemnized  in  the  United  States.  The  phraae 
*laws  of  the  United  States,'  might  therefore  be  deemed  to  imply  laws  of 
the  several  States.  Now,  as  the  laws  of  the  several  States  on  the  8ub« 
ject  of  marriage  are  various,  if  the  certificate  were  to  say  that  the  mar- 
riage was  performed  according  to  the  Maws  of  the  United  States'  it 
might  be  held  to  be  vague  and  inaccurate. 

*'  The  United  States  statute  on  the  subject  of  marriageB  above  f^ 
forred  to  (Bev.  Stat.,  §  4082)  defines  those  who  may  be  married 
its  provisions,  namely,  ^iiersous  who  woold  be  aat^ 
if  residing  in  the  DIfltrict  of  ColnrnWa '  *    '  * 
who  may  perfonn  the  9er0mon~ 
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ridge  ill  a  foreign  country^'  it  is  but  reasoDable  to  bold  that  to  be  a 
marriage  it  must  bo  soleniDized  (in  tbe  absence  of  anthority  given 
by  the  lawa  of  the  United  States  to  any  other  person)  by  some  person 
authorized,  by  the  hiw  of  the  country  where  tbe  marriage  takes  place, 
to  perform  that  ceremony,  or  in  some  mode  recognized  by  such  law. 

"  In  this  view  it  is  believed  that  the  blank  indicated  by  you  in  form  of 
certificate  No.  87,  in  Consular  Regulations  of  September  1, 1874,  should 
bo  fllled  with  the  name  of  the  country  in  which  the  marriage  take« 
place,  and  not  refer  to  the  authority  of  the  party  performing  the  cere- 
mony, as  derived  from  the  laws  of  the  United  States,  which  do  not  give 
authority  to  any  person  to  solemnize  marriages.  It  is  not  supposed 
that  actual  statutory  enactments  are  essential  to  give  the  authority,  but 
such  authority  as  would  seem  to  exist  in  Italy  for  the  performance  of 
the  marriage  ceremony  by  a  Protestant  priest,  as  is  inferred  from  the 
statement  in  your  dispatch,  that  'while  there  is  no  express  provision 
on  the  point  in  the  Italian  code,'  you  are  assured  that  such  a  marriage 
'  between  Americans  would  be  held  legal'  in  Italy. 

"Possibly  it  would  bo  well  to  use  the  word  *law,'  which  will  cover 
unwritten  as  well  as  statute  law,  instead  of  the  word  'laws.'" 

Mr.  Cadfraloder,  Acting  Sec.  of  State,  to  Mr.  Mareh,  Apr.  15, 1875.     MSS.  last., 
Italy;  For.  Kel..  1875. 

**  The  act  of  June  22, 1860,  now  incorporated  in  the  Eevised  Statutes 
(§  4082),  neither  expresses  nor  implies  that  a  minister  shall  have  like 
powers  with  a  consul  as  regards  the  authentication  of  a  marringe,  and 
the  performance  of  a  marriage  ceremony  within  the  precincts  of  a  lega- 
tion would  require  the  presence  of  a  consul  to  fulfil  the  law.  (Peisonal 
Instructions,  XLVIIL) 

"  Unless,  therefore,  a  minister  of  the  United  States  bo  required  or 
authorized  by  the  lex  loci  where  he  ofiBcially  resides  to  perform  the  mar- 
riage ceremony  he  cannot  lawfully  do  so." 

Mr.  £varta»  6eo.  of  State,  to  Mr.  Logon,  June  8,  1680.    MSS.  lust..  Cent  Am. 

It  is  not  competent  for  a  diplomatic  agent  of  the  United  States  abroad 
to  give  an  authoritative  certificate  as  to  the  efl'ect  of  a  divorce  granted  in 
the  country  of  bis  legation. 

Mr.  FreliDghnyMD,  Seo.  of  State,  to  Mr.  Cramer,  Jan.  30,  1883.    MSS.  lust, 
Svritz. 

"A  United  States  consul  has  no  authority,  under  the  laws  of  the 
United  States,  to  solemnize  marriages,  and  even  if  he  had  such  author- 
ity it  would  have  to  be  exercised  in  obedience  to  the  laws  of  the  conn- 
try  in  which  he  is  resident  as  such  consul.  Consuls  do  not  possess  any 
extraterritorial  privileges  in  regard  to  private  matters  between  individ- 
uals. The  law  provides  that  a  United  States  consul  may  be  present 
and  witness  the  ceremony,  and  may  give  to  the  parties  a  certificate  of 
the  fact  under  the  consular  seal  and  make  a  record  of  it  in  the  archives 
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of  the  coDBalale.    A  marriage  thus  celebrated  between  Atnericaa 
zensin  a  foreig^n  coautrj',  and  not  in  contravention  of  tbelaws  of 
foreign  country,  if  performed  by  a  minister  of  the  Go8i>el  or  other 
Bon  who  by  the  laws  of  the  coontry  in  which  it  take6  place  is  autl 
ized  to  solemnize  marriages,  and  between  persons  who  would  be  < 
peteot  to  marry  in  the  District  of  Colambia,  is  held  by  the  laws  of_ 
United  States  to  be  valid  in  the  United  States." 

Mr.  Frelingliuysen,  Sec.  of  State,  to  Mr.  Kohnstamm,  Dec.  20,  IStO. ' 
Dom.  L<'t. 

*<(1)  In  the  opinion  of  the  Secretsiry  the  act  of  Congress  to 
you  refer  does  not  affect  marriage  of  persons  domiciled  in  the  pa 
lar  States  of  the  Union.    Each  of  these  States  is  supreme  io  its 
lation  as  to  all  matters  relating  to  the  conditions  of  marriage, 
as  of  divorce,  within  its  limits. 

«<  (2)  Even  to  marriage  abroad  of  persons  domiciled  in  the  Districl 
Colambia  or  in  the  Territories  over  which  Congress  has  jurisdiction, 
presence  and  attestation  of  a  consular  oflQcer  is  not,  nnder  the  act 
Congress,  necessary.  Such  marriages,  if  otherwise  valid  in  the  Disti 
of  Columbia  or  in  tbe  Territories,  would  be  va1id«  although  not  soloi 
nized  before  a  consular  oflacer.  Nor  does  the  presence  of  a  eonsa 
oflicer  by  itself  give  validity  to  marriages  otherwise  invalid. 

**  (3)  It  is  very  questionable  whether,  oven  tw  to  marriages  of  pena 
domiciled  in  the  District  of  Colambia  and  in  the  Territories,  tbe  act 
Congress  has  any  effect  out  of  those  jurisdictions.  It  is  a  principle 
iuternatioual  law  that  tbo  forms  of  solemnizing  marriages  mast  confo 
to  the  rules  established  by  tbe  law  of  the  place  of  solemnization, 
particular  sovereign  can  withdraw  from  the  operation  of  that  priucip 
the  marriages  of  his  subjects  wheo  solemnized  abroad.  He  may 
'In  mj  own  domiuious  these  marriages  shall  be  valid,'  but  be  caai 
by  such  a  decree  change  tbe  rule  of  international  law  in  this  reS|^ 
which  is  accepte<l  by  foreign  nations.  In  other  words,  the 
position  is,  that  u  locul  law  cannot  extrnterritorially  affect  the 
nations.  {Supra^  §§  ^  Jf)  ^e  have  applied  this  rule  to  casea  where  U 
eign  sovereigns  have  attempted  by  local  decrees  to  vary  interuatio! 
law  irj  respect  to  blockade  and  to  piracy.  There  is  no  re^ktoii  why  ( 
same  rule  should  not  bo  applied  in  respect  to  marriage,  and  the  Briti 
Government  in  its  instructions  to  its  diplomatic  agents  hasbeeucarel 
to  make  this  distinction.  Ithas  told  tbem  that  wlnle  nuirriagesof  Brit{j 
subjects  abroad  in  ambassadors'  residences  would  be  valid  in  the  Britii 
dominions,  tbey  are,  in  the  opinion  of  the  Crown  ofDcers,  *  not  ueoeasar 
viilid  without  the  dominions  of  Her  Majesty.*  (See  Lord  Stanley's  loti 
of  Febraary  8,  1867,  cited  in  2  Eraser  on  Ilnsband  and  Wife  (3d  i 
Edinbnrgh,  1878),  1312.) 

"(4)  There  is  no  reason,  however,  why  a  consul  tfhoold  not  pen 
marriages  of  American  citizens,  no  matter  what  may  be  Uieir  domi 
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to  bo  solemnized  iii  iiia  preaouco  whenever  tbe}^  desire  it.  Wbilo  lie 
cannot  either  make  or  unmake  such  marriage,  he  gives  in  his  certifi- 
cate a  memorandum  which  will  enable  him,  when  living,  to  refresh  his 
memory  when  called  as  a  witness  to  the  fact  of  the  marriage,  and, 
after  his  death,  such  a  memorandum  may  bo  admissible  as  document- 
ary proof  of  the  marriage.  The  fact,  also,  that  the  marriage  took  place 
in  his  presence  would  lead  to  the  inference  that  it  was  entered  into 
advisedly. 

*'(5)  The  conclusion,  which  cannot  be  too  strongly  impressed,  is  that 
when  a  marriage  is  solemnized  by  citizens  of  the  United  States  in  a 
foreign  civilized  counuy,  the  form  of  solemuizatiou  must  be  in  accord- 
ance with  that  prescribed  by  the  local  civil  law.  If  the  mode  of  sol- 
emnization is  good  by  this  law,  it  is  good  everywhere;  if  it  is  bad  by 
this  law,  it  ia  bad  iu  all  countries  which  do  not  specially  validate  it  by 
Btatato.  It  is  true  that  there  are  certain  exceptions  to  this  rule,  iu 
respect  to  local  forms  which  are  oppressive  or  which  are  impossible,  or 
which  militate  against  the  rational  religious  convictions  of  the  parties; 
but  these  exceptions  are  so  rare  that  it  is  not  necessary  here  to  notice 
them,  or  to  regard  them  as  in  any  way  diminishing  the  force  of  the  rule 
that  the  mode  of  solemuizatiou  must  be  in  accordance  with  the  law  of 
the  place  of  solemuizatiou, 

"It  is  true,  also,  that  in  some  European  countries  the  law  is  that  it  ia 
sufficient  to  validate  the  marriages  of  foreigners  within  their  boun- 
daries that  the  law  of  the  domicil  of  the  parties  be  observed.  But  this 
is  only  an  application  of  the  rule  that  the  law  of  the  place  of  solemni- 
zation must  in  such  cases  be  supreme.  When  it  says,  *  You  can  follow 
the  law  of  your  domicil,'  it  gives  effect  to  the  law  of  such  domicil  only 
because  it  itself  chooses  so  to  ordain. 

"In  conclusion,  the  importance  of  the  maintenance  in  this  respect  of 
the  supremacy  of  the  law  of  the  |dace  of  solemuizatiou  cauuot  be  too 
highly  estimated,  nor  can  our  consular  and  diplomatic  represeutatives 
impress  too  strongly  this  rule  upon  those  who  corao  to  them  for  advice. 
Any  variation  from  this  rule  may  lead  to  the  annulling  of  uiarrlagea 
entered  into  in  good  faith,  and  iu  the  bastardizing  of  the  issue  of  such 
marriages. 

**It  is  proper  to  add  that  the  object  of  this  iustruction  is  not  to  de- 
termiTje  as  to  the  validity  of  any  particular  marriages  that  have  taken 
place  or  may  hereafter  take  place.  Questions  of  this  class  are  for  the 
judicial  tribunals.  The  function  of  this  Department  is  simply  to  in- 
struct its  diplomatic  representatives  iu  civilised  countries  what  advice  to 
give  citizens  of  the  United  States  applying  to  them  for  information  as 
to  the  proper  mode  of  solemnizing  marriages,  and  the  answer  musfbe 
that  the  ceremonial  prescribed  by  the  law  of  the  place  of  the  ceremony 
must  bo  adopted.  They  should  also  be  advised  that  the  act  of  Congress 
above  referred  to  cannot  operate  outside  of  the  Districtt  of  Columbia 
and  tLe  Territories,  and  that  even  to  persons  domiciled  in  the  latter 
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jurisdicttoDS  it  is  a  matter  of  doubt,  wliicli  cau  only  be  settled  in  eacb 
case  by  judical  decision,  whether  the  act  would  be  regarded  by  foreign 
courts  as  changing,  so  far  as  concerns  their  action,  the  nile  of  interna- 
tional law  above  stated." 

Mr.  Bayard,  Sec  of  State,  to  Sir.  Wiiiclu.»(er,  Anjj.  15, 1885,    MS8.  In*t.,  Swilx.; 
For.  Kol.,  1885. 

"This  Department  has  never  made  any  publication,  in  the  nature  of 
a  report  or  otherwise,  of  the  requisites  of  a  valid  marriage  in  the  various 
states  of  Europe.  The  course  of  Ihis  Department  has  been  to  advise 
citizens  of  the  United  States  desiring  to  be  married  abroad  to  comply 
with  the  law  of  tlie  place  of  the  performunceof  the  marriage  with  refer- 
ence to  its  celebration.  Marriages  so  celebrated  are  generally  recog* 
nized  as  valid  everywhere.  To  this  rule,  however,  requiring  the  cere- 
mony to  bo  performed  according  to  the  law  of  the  place  where  the 
marriage  occurs,  there  are  certain  exceptions;  as  whore  the  marriage 
is  performed  in  a  barbarous  laud,  or  the  law  of  tbe  place  of  celebration 
imposes  conditions  impossible  of  performance  or  repugnant  to  the  con- 
science of  the  parties.  But  the  general  rule  applicable  to  civilized 
countries  is  that  the  ceremony  must  be  performed  according  to  the  law 
of  the  place  of  performance.^' 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Hodges,  Nov.  20,  1885.    MSS.  Don).  Let. 

"  By  the  law  of  nations  the  forms  of  solemnization  of  a  marriage  most 
be  in  accordance  with  the  law  of  the  place  of  solemnization,  and  the 
only  exceptions  are  when  those  forma  are  such  as  the  parties  cannot 
conscientiously  comply  with,  or  when  the  solemnization  is  in  a  barbar- 
ous or  semi-civilized  land.  It  is  true  that  it  is  said  by  some  authorities 
that  a  marriage  in  a  foreign  legation  is  governed  only  by  the  laws  of  the 
country  such  legation  represent-s,  but  this  is  so  much  a  matter  of  doubt ! 
that  the  British  foreign  office  has  instructed  its  diplomatic  agents  that 
although  such  marriages,  performed  in  British  legations,  are  valid  iu 
Great  Britain  by  statute,  their  validity  elsewhere  cannot  be  assumed* 
(See  my  instructions  to  Mr.  Winchester  of  August  IT),  1885,  printed  in 
Foreign  Belations,  1885,  p.  807.)  Under  these  circnin»tauce«  you  very 
properly  declined  to  sanction  the  solemnization  of  the  marriage  in  qae6< 
tion  until  you  have  information  that  it  would  be  solemnized  mcon«j 
forraity  with  Belgian  law." 

Mr.  Bayard,  Boc.  of  Statu,  to  Mr.  Tree,  Jtmu  T.,  19»Q.    MSS.  Inat,,  BolgJum. 

"  It  is  en.icted  by  statute  that '  marriages  in  prrsenno  of  .i-  'ir  ' 

officer  of  the  United  States  in  a  foreign  country,  between  j)  Im 

would  bo  authorizi'd  to  marry  If  residing  in  the  District  of  a,  I 

shall  be  valid  to  all  intcuts  and  purpo«es,and  shall  have  ih>  ^  ct 

as  if  solemnized  within  tjie  United  States.'    As  under  ti 

of  th*^  n...r-..l  States  th«?  Stales  hn*- ^-,.1...;.., ,.,.,- 

theci  of  niarhage  and  di\ 

their  iM.niriv,,  this  statute  onlyrovn-  ui.m hi^in  n 

ill  the  DiKtriet  of  t'olurnbia  or  in  the  Territories. 
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*♦  The  statule  docs  not  oxcluile  modes  of  solemniziitioii  other  than  that 
in  presence  of  a  consnlar  officer.  Marriages  abroad,  by  citizens  of  the 
District  of  Columbia,  or  of  the  Territories,  when  not  in  the  presence  of 
Sb  consular  officer,  if  otherwise  valid,  are  not  invalidated  by  the  above 
statute.  The  statute  does  not  authorize  the  consular  oflicer  to  perform 
the  ceremony.    All  that  is  prescribed  is  that  it  is  to  be  in  his  presence. 

'*As  it  is  a  principle  of  interuational  law  that  the  law  of  the  place  of 
Bolemnization  shall,  whenever  this  is  practicable,  determine  tho  mode 
of  solemnization,  consuls,  when  giving  their  sanction  to  a  proposed  mar- 
riage of  this  class,  ehouhl  be  satisfied  (1)  that  the  parties  are  domiciled 
in  the  District  of  Columbia  or  in  tho  Territories,  and  (2)  that  the  re- 
quirements of  tbo  law  of  the  place  of  celebration  should  he  as  far  as 
practicable  complied  wi^th.  It  is  not  intended,  however,  in  these  in- 
Btnictions,  in  any  way  to  question  or  modify  tho  principle  of  interna- 
tional law  that  while  the  form  of  solemnizing  marriage  is  determined 
ordinarily  liy  the  law  of  the  place  of  solemnization,  exceptions  are  rec- 
ognized, (1)  when  it  is  impossible  to  use  such  form  ;  (Li)  when  it  is  re- 
pugnant to  the  religions  convictions  of  the  parties;  (3)  when  it  is  not 
imposed  on  foreigners  by  the  sovereign  prescribing  itj  (4)  when  the 
ceremony  is  performed,  as  will  be  seen  in  a  subsequent  clause,  in  a  non- 
Christian  or  semi  civilized  country. 

**Iu  Massachusetts,  where  the  service  must  be  performed,  except  in 
the  case  of  Quakers,  by  a  licensed  minister  or  a  justice  of  the  peace,  a 
statute  has  been  adopted  validating  marriages  by  a  consul  or  diplo- 
matic agent  of  the  United  States.  This  may  be  the  case  with  other 
Btates. 

"As  a  general  rule,  matrimonial  capacity  is  determined  by  the  law  of 
the  place  of  domicil  of  the  party  in  question. 

"Solemnization  by  a  clergyman  or  magistrate  is  not  necessary  to  tho 

t  validity  of  a  marriage  in  most  jurisdictions  in  this  country. 
"Tho  rule  as  to  prevalence  of  local  forms  does  not  apply' to  non-Chris- 
tian or  semi  civilized  conntries  where  consular  courts  are  established. 
In  those  countries  the  consnlar  ofticer  will  have  to  determine,  so  tar  as 
concerns  persons  domiciled  in  the  District  of  Columbia  or  in  the  Terri- 
tories, whether  the  parties  would  bo  authorized  to  marry  if  residing  in 
the  District  of  Cohimbia  or  in  one  of  the  Territories,    llis  duly,  so  far 

^as  concerns  persons  domiciled  in  a  Srate,  is  to  inquire  whether  they  are 
autljorized  to  marry  in  such  State.  It  is  held,  also,  in  respect  to  a  con- 
solar  officer  in  such  connirks  that  the  right  to  perform  marriage  is  inci- 
dent to  the  judicial  office,  and  consequently  that  he  may  solemnize  the 
ceremony  if  it  is  the  wish  of  the  parties  that  ho  should  do  so.  It  is 
deemed  preferable,  however,  in  such  cases,  where  there  is  a  duly  quali- 
fied minister  of  a  religions  denomination  whose  services  can  be  ob- 
tained, that  the  ceremony  should  be  performed  by  him,  and  that  tho 
consular  officer  should  confine  himself  to  granting  the  certiiicate  before 
mentioned. 

"The  statutory  provisions  refer  only  to  consuls.  It  is  not  iinnsnal 
for  Americans  abrocad  to  ask  permission  to  have  a  marriage  ceremony 
jjerformed  in  the  legation,  and  in  the  presence  of  the  ndnister.  There 
is  no  reason  why  a  minister  or  charg<5  should  not  comply  with  this  re- 
quest. But  it  is  lu'oper,  at  the  same  time,  to  inform  the  parties  making 
the  ap])lieation  that,  in  tlie  opinion  of  the  Department,  a  eeremony  of 
marriage,  performeil  within  the  precincts  of  a  legation,  should,  withthe 
above  limitations,  comply  with  tho  requirements  of  the  laws  of  the  coun- 
try within  which  the  legation  is  situated. 
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*' Whenever  an  applicatiou  \s  matlu  for  the  use  of  the  logatioti  fa 

such  a  purpose,  it  T^ill  bo  the  duty  of  the  principal  diplomatic  repre 
sentativo  to  inquire  wiiether  th©  parties  may  lawfully  marry  acconU 
iijg  to  the  laws  of  the  country  in  which  the  lefxation  is  s'  !l 

whether  the  proper  steps  have  been  taken  to  enable  the  ni;. 
mony  to  be  legally  performed  according  to  such  law*a.  If  either  ot  Ihci 
inquiries  should  be  answered  in  the  negative,  or  if  the  ca.se  does  not 
fall  withiu  one  of  the  exceptions  above  stated,  it  will  be  his  duty  to  in*, 
form  the  applicants  that  he  cannot  permit  the  ceremony  to  be  performc " 
in  the  legation,  as  there  may  be  grave  doubts  respecting  its  validity. 

"If  it  is  desired  in  such  cases  by  citizens  of  the  District  of  Colnmbfn 
or  of  the  Territories  to  avail  themselves  of  the  statute  above  recite<lj 
then  the  diplomatic  representative  should  inform  them  that  nntler  the 
laws  of  the  United  States  it  will  be  necessary  to  have  the  ]»rincipaj 
consular  officer  of  the  United  States  present,  and  he  should  give  them' 
an  opiwrtunity  to  have  such  cflScer  present,  if  they  desire  it. 

'4u  all  cases  of  marriage  before  a  consular  officer,  the  officer  shall 
give  to  each  of  the  parties  a  certificate  of  marriage,  and  shall  also  send 
a  certificate  thereof  to  the  Department  of  State,  there  to  be  kept. 

"This  certificate  must  be  under  the  official  seal  and  must  give  thi 
names  of  the  parties,  their  ages,  places  of  birth  and  residence,  the  dat< 
and  place  when  and  where  the  ceremony  was  i)erformed,  and  state  tha 
the  marriage  took  place  before  the  consular  officer  giving  the  certificate 
(Form  No.  87  of  the  Consular  Regulations  of  1881.) 

"The  statute  {Rev.  Stat.,  §4082)  does  not  authorize  a  diplomatic 
officer  to  witness  or  certify  to  a  marriage  ceremony  performed 
him." 

Printed  rere.  lust..  Dip.  Agents,  1885.    See  iiniMjrlaiit  ii>8tTtictioi»«»,  A|»i»,,  ^ 
iii,  $  2f;s. 

The  general  principle  in  the  United  States  is  that  the  validity  of 
marriage  is  to  bo  determined  by  the  law  of  the  ])lace  where  it  is  cel<2 
brated.  But  there  is  an  exception  to  this  rule,  when  parties  are  sojour 
ing  in  a  foreign  country  where  the  law  is  such  that  it  is  impossible  : 
them  to  contract  a  marriage  under  it.  Such  is  the  case,  whore,  as  ii 
some  foreign  countries,  the  local  law  recognizes  a  marriage  aa  vali<| 
when  contracted  according  to  the  law  of  domicil,  and  where  the  Iax 
of  the  country  goes  with  the  parties,  as  in  the  case  of  an  invadiofi^  arm| 
and  its  followers. 

7  Op.,  18,  Cufthlng,  W54. 

Maniages  cclebrate<l  by  a  consul  of  the  United  States  in  any  foreif 

country  of  Christendom,  between  citizens  of  the  United  State**,  would 

have  no  legal  eflect  here,  save  in  one  of  the  exceptional  case^  of  its  beia| 

impo8.sible  for  the  parties  to  marry  by  the  lex  loci,    Amuricaji  cousai 

rbavo  no  such  power  given  tiM'm  by  act  of  Congress,  nor  by 

^lawof  marriage  as  understood  ill  the  several  States,    And 

the  United  States,  is  not  a  Federal  question  (Mve  as  to  plao'* 

the  :i"      '         '         '     '  '      ion  of  (he  Ui        *  i" 

kbe  ti.  \cH. 


Iin>i 
The  ciiLti 
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MATRtMONIAL  CAPACITY. 


[$§  262,  263. 


A  consul  cannot,  as  consul,  aolemoizo  a  ranrriage,  whether  lio  be  or 
not  a. subject  of  the  foreign  Government. 
7  Op,,  342,  CuaUiui;,  180G. 

(3)  Local  pkescriftions  as  to  form  havk  no  bxtraterritorial  Foncs. 

§202. 

Persons  domiciled  in  a  State  in  wbicli  certain  formalities  of  marriage 
are  prescribed  can  marry  without  such  formalities  in  another  jurisdic- 
tion where  no  such  formalities  are  exacted,  unless  in  eueh  jurisdiction 
the  forms  of  the  place  of  domicil  are  held  to  be  obligatory. 

Supra,  H9,  2CA.    See  Whurt.  Confl.  of  Laws,  $  180. 
II.  MATRIMONIAL  CAPACITY. 


Dbtekmixed  by  national  policy. 


§  263. 


Three  distinct  theories  have  been  advanced  as  to  the  law  which  ia  to 
determine  matrimonial  capacity.  The  first  ia  the  law  of  the  place  of 
solemn  illation.  Tbiw  undoubtedly  holds  good  as  to  merely  formal  con- 
ditions, but  cannot  be  regarded  as  having  force  when  appealed  to  in  a 
State  where  the  competency  of  the  parties  rests  on  grounds  of  morality 
or  public  policy.  The  second  is  that  of  the  law  of  the  domicil  of  tho 
parties,  to  which  tho  same  objection  would  apply,  %vhile  to  both  of  tlieso 
tests  the  objection  of  uncertainty  extends.  (See  Whart.  Contl.  of  Laws, 
I  104.)  A  third,  and  better  theory,  is  that  which  maintains  the  prev- 
alence in  such  cases  of  the  national  policy  of  the  country  in  which  the 
parties  assert  their  marital  rights.  No  civilized  nation  will  regard  per- 
sons living  within  its  borders  as  married  when  by  its  laws  or  policy  the 
union  is  incestuous,  polygamous,  or  otherwise  immoral  or  antagonistic 
to  national  policy.  (See  Reynolds  r.  U.  S.,  93  U.  S.,  145  j  Whart.  Confl. 
of  Laws.  §§  131, 165.) 
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EXTBADITION.     • 

ORDLNAJtILY  MO  EXlRiLDlTIOM  WITHOUT  TREATY,  $  268. 

Deha>'d  confined  to  TRFATY  OFFEXSES,  $  269. 

Trial  to  be  oxly  for  offenses  enumerated  in  treaty,  $  270. 

Crime  must  have  bbem  within  JtrRiSDicnox  of  DEMANDOfO  stats. 

(1)  On  land,  $271. 

(2)  On  Bbip'board,  5  27 la. 
no  extradition  for  political  offbnsea,  $  272. 
No  defense  that  defendant  is  citizen  of  asylum  btatx,  $  273. 
Must  be  spbcipic  foreign  demand,  $  274. 
State  govtjrnmknts  cannot  extradite,  ^  275. 
Practice  as  to  arrest. 

(1)  PreliaiiDary  executive  ojiindate,  $  27(>. 

(2)  Form  of  complaint  aQil  warrant,  J  276a. 

(3)  Mode  of  arresting  and  detention,  ^  27Gb. 
Evidence  on  which  procbsa  will  be  granted,  $  S77. 
Practice  as  to  review,  ^  278. 
PRAcncB  AS  to  habeas  corpus,  $  279. 
Practice  as  to  surrendeb,  $  280. 
Expenses,  $  281. 
Tbkatisb  retrospectivb,  4  2&i. 

I.  onDINdRJLY  NO  EXTRADITION  WITHOUT  TREATY, 


§268. 

As  a  geucralrule,  there  can  be  do  extradition  to  a  foreign  state' 
out  treaty. 

Mr.  JeffenoD,  8co.  of  State,  to  Mr.  Genet,  Sept.  12,  1793.  I  Am.  8L  Pap.,  (Kd 
Eel.),  177.    Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Price,  Nov.  29,  IfSM. 
Dom.  Let.    Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Sorurler,   Aug.   SCI,   16 
MS8.  Notes,  France.    Mr.  Forsyth,  See.  of  State,  to  Mr.  Kogera,  Jnlji 
1837.    MSS.  Dom.  Let.    Mr.  Calhonn,  Sec.  of  State,  to  Mr.  King,  Jn 
1844.     MSS.  Inst.,  France.   Mr.  Clayton,  Sec.  of  State,  to  Mr. 
Feb.  25,  1850.    MSS.  Notes,  Germ.    Mr.  Fish,  Sec.  of  SUto.  circol 
23,  1873.    MSS.  Inst.,  Arg.  Rep. ;  Mr.  Fisb,  Sec.  of  8t«t<s  to  Mr. 
Juno  20,  1870.     MSS.  Dom.  Let.     Mr.  Froliu};hnyaeD,  See.  of  8tAi«,  to  ' 
Nogaoiras,  Nov.  27,  1883.    MSS.  Notes,  Portngal. 
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CHAP.  XI. J    ORDtWARtLY  KO  ElTRAT>mON  WltHOtJT  tREATY. 

Ou  the  othtr  land,  there  have  bccu  several  cases  m  which  extnulilioii 
has  been  asked  from  a  foreign  stjite  as  an  act  of  courtesy. 

See  Mr.  Vaa  Buren,  Sec.  of  State,  to  Mr.  Vaughan,  July  21,  18:i9.    MS8.  Kotes, 

For.  Lpg^.  Mr.  LiviDgston,  Sec.  of  State,  to  Govcruor  of  Canadn,  Aug.  1, 18SI ; 

ibid.    Mr.  Drent,  Acting  Seo.  of  State,  to  Mr.  Porter,  Sept.  6,  1828.    MSS. 

Dom.  Let.    Mr.  Marcy,  Sec.  of  State,  to  Mr.  Seibcls,  July  16,  1855.     MSS. 

Inst.,  Belgium.     Mr.  Seward,  Seo,  of  State,  to  Mr.  McMath,  Apr.  28,  li^62. 

MSS.  last.,  Biirb.  Powers.    Mr.  Evarts,  See.  of  State,  to  Mr.  Porter,  Nov. 

19,  1878.    MSS.  Dom.  Let.    Mr.  Evartft,  Sec.  of  Slate,  to  Mr.  Welnh,  Jan. 

a,  1879.    MSS.  Inat.,  Gr.  Brit.    Seo  App.,  vol.  iii,  }  2C8. 
As  to  arrest  and  extradition  of  Tweed  in  187G,  without  trealy,  see  Mr.  TisL, 

Sec.  of  State,  to  Mr,  Adce,  Nov.  3,  1878;  Mr.  Fish  to  Mr.  Cnsliing,  Nov.  a, 

18T13;  same  to  same,  Dec,  8,  1876.    MSS.  Inst.,  Spuiiu 
As  to  Surratt's  arrest  in  Alexandria,  in  166(3,  for  the  assassination  ofMr.  Lincoln, 

SCO  Mr.  Seward,  Sec.  of  State,  to  Mr.  Uale,  Alexandria,  Jan.  S3,  1867. 
As  to  couenlar  ivower  in  eastern  lands,  see  App.,  vol.  iii,  i}  ^68. 

'*  The  law  of  nations  embraces  no  provision  for  the  surrender  of  per- 
sons who  are  fugitives  from  the  offended  laws  of  one  country  to  the 
territory  of  another.  It  is  only  by  treaty  that  sacb  surrender  can  take 
place." 

Mr.  Huflh,  Sec.  of  State,  to  Mr.  Hyde  de  Nonville,  Apr.  D,  1617;  MSS.  Notes, 
For.  Leg.    See  Whart.  Coofl.  of  Laws,  ^  941 ;  Wbart.  Cr.  PI.  and  Pr..  5  n8. 

Unless  there  be  treaty  or  legislative  authority  the  President  of  the 
United  States  cannot  call  upon  the  governor  of  a  State  to  surrender  a 
fugitive  criminal  to  another  country. 

Mr.  Forsytli,  Sec,  of  State,  to  Mr.  Spencer,  Aug,  7,  183*.).    MSS.  Dom.  Let. 

In  this  letter  the  question  of  the  relation  of  Federal  and  State  gov- 
emments  as  to  extradition  are  discussed  in  detail, 

"The  undersigned  must  beg  leave  to  differ  entirely  from  M.  de  Ar- 
galz  in  regard  to  the  rule  of  law  for  delivering  up  criminals  and  fngitives 
from  justice.  Altliongh  such  extradition  is  sometimes  made,  yet,  in  the 
absence  of  treaty  stipulation,  it  is  always  matter  of  cotnity  or  courtesy. 
No  Government  is  understood  to  be  bound  by  the  positive  law  of  na- 
tions to  deliver  up  criminals,  fugitives  from  justice,  who  have  sought 
an  asylum  within  its  limits." 

Mr.  Web&ter,  Sec.  of  State,  to  Mr.   do  Argai/,  June  21,   1842.      MSS.  Notes, 
Spain. 

"  But  the  practice  of  nations  tolerates  no  right  of  ex+radilion.  What- 
ever elementary  authors  may  say  to  the  contrary,  one  nation  is  not 
bound  to  deliver  up  persons  accused  of  crimes  who  have  escaped  into 
its  territories  on  the  demand  of  another  nation  against  whose  laws  the 
alleged  crime  was  committed.  The  Government  of  the  United  States 
has  from  the  very  beginning  acted  on  this  principle.  Mr.  Jefferson, 
when  Secretary  of  State  under  the  administration  of  General  Washing- 
ton, declared  that '  the  laws  of  this  country  take  no  notice  of  crimes  com- 
mitted ont  of  their  jurisdiction.     The  most  atrocious  offender,  coming 
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within  their  pale,  is  received  by  tboiu  as  an  innocent  nmn,  and  they 
hiive  authorized  no  ono  to  seize  or  deliver  bim.'  It  Las  been  contrary 
to  the  practice  of  the  United  States  even  to  request  as  a  favor  that  the 
Government  of  another  country  should  deliver  up  a  fugitive  from  crim- 
inal justice,  because  under  our  laws  wo  possess  no  power  to  reciprocate 
such  an  act  of  grace.  Since  1  came  into  the  Department  of  State  the 
President,  after  full  deliberation  with  his  Cabinet,  refused  for  this  reason 
to  prefer  such  a  request  to  the  Government  of  Texas.  The  truth  is, 
that  it  has  been  for  a  long  time  well  settled,  both  by  the  law  and  prac- 
tice of  nations,  that,  without  a  treaty  stipulation,  one  Government  is 
not  under  any  obligation  to  surrender  a  fugitive  from  justice  to  another 
Government  for  trial." 

Mr.  Bucban.'jn,  Sec.  of  State,  to  Mr.  Wi«e,  Sept.  27,  1845.    MSS.  Inst,  Brazil. 

In  ArgUelles's  case,  1864  (cited  in  Whart.  Confl.  of  Laws,  §  941  j  Spear 
on  Bxtrad.,  1),  the  defendant  was  delivered  to  the  Spanish  Government 
by  Mr,  Seward  without  treaty,  and  the  proceedings  were  bo  summary 
as  to  prevent  a  review  on  habeas  corpus, 

Aa  anetaiDing  Mr.  Seward's  view,  see  Waabbaro,  in  re,  4  Johns.  Cb.,  106. 
As  to  good  offlcen  iu  anch  cftwes,  whoa  roqneated  by  a  Stftto,  ae©  Mr.  Seward  to 
Mr.  Salgar,  Man  30,  \m^.    MSS.  Nolos,  Colombiu. 

Mr.  Seward's  course  in  the  Argiielles  case  was  supported  by  him  in 
a  letter  to  the  House  Judiciary  Committee,  June  24, 18G4. 

"  The  elaborate  letter  of  Mr.  Seward  of  June  24,  1SG4,  to  the  chair- 
man of  the  Judiciary  Committee  of  the  House  of  Kepresentatives  (a 
copy  of  which  was  inclosed  in  Mr.  Seward's  No.  108^  to  Mr.  Koernerof 
the  same  date}  lays  down  and  enforces  the  following  afUrruative  propo- 
sitions : 

'*1.  That  'the  object  to  be  accomplished  iu  all  these  cases  is  alike  in* 
teresting  to  each  Government,  naraelj',  the  punishment  of  malefactors — 
the  common  enemies  of  every  society.  While  the  United  States  afford 
no  asylum  to  all  whom  political  difterences  at  home  have  driven  abroad, 
it  repels  malefactors,  and  is  grateful  to  their  Governments  for  under- 
taking their  pursuit  and  relieving  us  from  their  intrusive  presence.* 
This  doctrine,  originally  put  forth  by  Attorney-General  Gushing  iu  an 
official  opinion  dated  October  4,  1853,  was  quoted  and  adopted  bv  Mr, 
Sewardi 

"2.  That  *the  true  portion  of  the  national  obligation  aiiil  ;ty 

for  the  extradition  of  criminals'  may  be  found  'defined  and  od 

by  the  law  of  nations,'' 

'^3.  That 'this  obligiiiioii  ill  "      *  oi 

the  United  States,  and  « ft  t/ie  «  tv 

enactments,  reat«  with  the  Pr  d  States,' 

««4.  That  *fT      -'     ■'-■  ■'■■'■    ' 
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shouhi  or  hLoiiIcI  not  call  forth  the  exercise  of  this  iK)wer  and  duty 
under  the  hiw  of  nations,  and  the  precepts  of  hnmano  and  Christian 
civilziution'  lire  ^  the  traits  of  the  alleged  erimiDality  as  involving  heinous 
gnilt  against  the  laws  of  nniversal  morality  and  the  safety  of  human 
society  and  the  gravity  of  the  conseqnences  which  will  attend  the  exer- 
cise of  the  power  in  question  or  its  refusal.' 

"  Whether  these  propositions  would  or  wonld  not  commend  them- 
selves to  the  judgment  of  the  President,  should  a  case  arise  for  their 
application  to  a  fugitive  from  justice  from  a  state  with  whom  wo  have 
no  extradition  convention,  found  within  the  jurisdiction  of  the  United 
States,  about  which  I  express  no  opinion,  it  seemed  clear  that  this  Gov- 
ernment was  not  in  a  position  to  dispute  the  right  of  Spain  to  apply 
them  in  BidwelFs  cd«e  on  the  demand  by  Great  Britain  for  his  Bar- 
ren der," 

Mr.  Fi«b,  S«c  of  8Ut«,  to  Mr.  Slcklee,  Apr.  30,  1873.    MSS.  Inst.,  Spain. 
To  same  effect,  see  Mr.  Fish  to  Mr.  Beardsley,  June  30,  1873.    MSS.  Inst.,  Barb. 
Powprs. 

"The  well-considered  reasons  given  by  my  predecessor,  Mr.  Seward, 
for  the  action  of  this  Government  in  Arguelles'scase  would  undoubtedly 
be  presented  by  Spain  as  an  answer  to  any  representation  that  might 
be  made  by  this  Government  as  to  the  effect  of  the  absence  of  an  extra- 
dition treaty  between  Great  Britain  and  Spain,  and  it  is  difficult  to  see 
how  they  could  be  avoided  as  a  precedent." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Sickles,  Apr.  30,  1873.    MSS.  lust.,  Spain. 

"A  resolution," says  Mr.  Dana,  commenting  on  Argiielles's  case, "  intro- 
duced into  the  Ilouse  of  Itepresentatives,  condemning  the  act  •  •  • 
was  rejected  by  a  large  majority,  and  the  subject  referred  to  a  commit- 
tee, bat  it  was  followed  by  no  action  of  Congress." 

Daou^M  Wheatou,  in  loco,  §  115,  note  73. 

**  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  24th 
instant,  in  which,  referring  to  a  communication  from  the  Department 
of  Justice  to  this  Department,  whieh  had  found  its  way  into  the  public 
newspapers,  you  express  the  opinion  that  it  would  render  almost  certain 
the  refusal  of  this  Government  to  accord  the  extradition  of  Carl  Vogt, 
or  Stupp,  to  the  German  Government,  and  yon  accordingly  renew  the 
request  formerly  made,  that  Vogt  may  be  delivered  up  to  Belgium  as 
an  act  of  comity. 

"In  the  personal  interview  which  I  had  with  yon  on  this  subject, sim 
ultaneonsly  with  the  reception  of  your  note,  I  was  able  to  inform  yon 
that  this  Government  had  already  at  that  time  taken  into  considera- 
tion whether,  in  the  absence  of  a  treaty  with  Belgium,  the  laws  of  the 
United  States  would  permit  the  surrender  of  this  criminal  to  your  Gov- 
ernment. I  informed  yon  at  the  same  time  that  while  the  United  States 
do  not  admit  an  obligation  under  the  principles  of  international  law, 
which  are  recognized  by  Governments,  to  surrender  from  within  their 
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jiiriHclictiou  imd  the  i)iotection  of  their  laws  a  person  accuseil  of  crime, 
iu  order  that  ho  migbt  be  tried  by  a  different  system  of  laws  and  juris- 
prudence, yet  that,  under  the  circumstances  of  this  case,  the  Secretary 
of  State  had  felt  disposed  to  examine  into  the  power  to  surrender  Vogt 
to  your  Governnient  as  an  act  of  comity. 

*'  The  result  of  that  examination  has,  to  say  the  least,  raised  grave 
doubts  as  to  the  power  of  the  President  to  do  so.  The  authority  of  the 
Executive  to  abridge  personal  liberty  within  the  jurisdiction  of  the 
United  States,  and  to  surrender  a  fugitire  from  justice  in  order  that  he 
may  be  taken  away  from  their  jurisdiction,  is  derived  from  the  statutes 
of  Congress,  which  confer  that  power  only  in  cases  where  the  United 
States  are  bound  by  treaty  to  surrender  such  fugitives,  and  have  a  re- 
ciprocal right  to  claim  similar  suiTendcr  from  another  power.  I  am, 
therefore,  constrained  to  decline  to  comply  with  your  request  for  tho 
surrender  of  Carl  Vogt. 

"  I  deem  it  proper  to  add,  with  reference  to  your  ii'marks  upon  the 
opinion  of  the  Attorney-General,  that  correspondence  of  this  nature  is 
regarded  as  domestic  and  confidential,  and  is  not  esteemed  to  bo  a 
proper  subject  of  criticism  or  comment  on  the  part  of  the  representa- 
tives of  other  powers." 

Mr.  J.  C.  B.  Davis,  Acting  Sec,  of  State,  to  Mr.  DeIfoa«e,  July  2.^,  1873.    MSS. 
Inst,,  Belgium;  For.  KeL,  1S73. 

*'Somo  time  since  one  William  J.  Sharkey,  who  was  tried  and  con- 
victed of  murder  in  the  city  of  New  York,  escaped  to  Cuba,  and  soon 
made  himself  known  to  the  iwlicc  by  his  bad  conduct  in  Havana. 

"  The  authorities  of  New  York,  anxious  to  obtain  his  return  to  justice, 
have,  on  several  occasions,  made  applications  to  this  Department  for 
assistxince  iu  reference  to  this  question. 

"  Upon  a  careful  review  of  all  the  facts,  and  considering  our  relations 
with  Spaiu,  it  was  adjudged  that  in  the  absence  of  any  treaty  of  extra- 
dition, this  Government  could  not,  with  propriety,  request  the  actaal 
return  of  Sharkey  to  tho  State  of  Kew  York. 

*^At  the  Slime  time  the  officials  of  tbat  State  were  informed  that  tho 
Government  would  place  no  obstacles  in  the  way  of  his  snrrender, 
should  the  Spanish  oflBcials  on  tho  island  pro(iose  to  order  it. 

"  Some  two  months  siuce  Mr.  Ilall,  iu  his  No.  190,  informed  the  De- 
partment that  he  was  incliued  to  think  that  the  authorities  of  Cuba 
would  make  no  objection  to  the  delivery  of  Sharkey  without  the  fonnali* 
ties  of  an  extradition  process. 

'•The  Department,  iu  reply  thereto,  nuder  date  of  March  i  ultimo, 
informed  Consul-General  Hall  that  it  was  deemed  inexpedient  for  tbo  I 
G'  nt  to  make  any  form  tT  i  of  that  natiin',  but  at  tho 

fiui  ,  if  the  result  could  b  .       h.mI,  the  Depurtuicut  would 

be  greatly  pleased  to  6C0  this  criminal  delivered  up  to  justice,  and  would  | 
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promptly  commanicate  to  the  autborities  of  New  York  any  iDforoiation 

on  the  qaestion." 

Mr.  Cadwalader,  Acting  See.  of  Stufo,  to  Mr.  Cualiing,  May  11,  1875.  M8S. 
iDBt.,  Spain. 

"Yoa  will,  however,  iti  no  event  (in  making  claim  for  extradition 
ou  Chili)  give  the  Chilian  authorities  an  assurance  that  if  they  should 
comply  with  our  request  we  would  reciprocate  if  a  similar  request  should 
bo  made  of  us.'^ 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Osborne,  Sept.  28,  1878.  MSS.  luat.,  Cliili. 
See  same  to  same,  July  3,  1870^  -whcro  Mr.  Oaborao  wns  iustructed  to  tim 
Ilia  "good  offices"  to  obtain  a  enrrondor. 

**  In  the  absence  of  a  formal  treaty  of  extradition  between  this  coun- 
try and  Portugal,  it  is  clear  that  any  steps  looking  toward  the  aiTestof 
Angell  and  his  return  to  this  country  for  trial  must  rest  on  the  spon- 
taneous consent  of  the  Portuguese  Government,  given  in  deference  to 
the  solicitation  of  that  of  the  United  States.  It  is  presumed  that  the 
Government  of  Elts  Majesty  will  have  no  difficulty  in  acceding  to  the 
prevalent  opinion  in  respect  of  extradition,  that  it  is  a  right  inherent  in 
the  sovereignty  of  a  nation  and  not  bom  of  specific  treaty  obligations, 
while  on  the  other  hand  the  right  to  claim  the  extradition  of  a  criminal 
flows  exclusively  from  the  reciprocal  stipulations  of  treaty." 

Mr.  EvartH,  St-c.  of  Slate,  to  Mr.  Moran,  Nov.  19,  l!?78.  MSS.  Inst.,  Portagal. 
See,  however,  Jlr.  Evarta,  Sec.  of  State,  to  Mr.  SLifchUiD,  June  IS,  1870,  Dec. 
7,  1879.    MSS.  Notes,  Raasia, 

The  eflect  of  the  act  of  Congress  of  August  3, 1882,  and  September 
25,  1882,  regulating  emigration,  while  it  may  sometimes,  iucidentuJIy, 
place  a  criminal  in  the  roach  of  the  law  officers  of  his  country,  cannot 
be  considered  as  designed  for  that  end,  or  as  committing  this  Govern- 
ment to  any  duty  in  the  nature  of  extradition. 

Mr.  Frelinghayscn.Soc.  of  State,  to  Mr.  Willainov,  Oct.  27, 1882.  MSS.  Notes, 
Rassia. 

In  Senate  Ex.  Doc.  98,  4Sth  Cong.,  Ist  sess.,  is  President  Arthur's' 
message  of  January  13, 1884,  on  Trimble's  case»  containing  the  following 
report  from  Mr.  Frelinghuysen,  Secretary  of  State: 

"The  Qodersigued  has  the  honor  to  acknowledge  the  receipt  of  Senate 
resolution  dated  February  11, 18S4,  requestiiig  certain  information  in 
regard  to  the  case  of  Alexander  Trimble,  an  American  citizen  whose 
extradition  has  recently  been  demanded  by  the  Government  of  Mexico, 
for  crimes  alleged  to  have  l>een  committed  by  him  in  that  Kepublic,  from 
whoso  justice  he  is  said  to  have  fled  and  sought  an  asylum  in  the  United 
States. 

*'  In  response  to  the  said  resolution,  the  undersigned  submits  the  fol- 
lowing statement : 

"On  the  SIst  of  January  last  tlic  consul-general  of  the  United  States 
informed  the  Secretary  of  State,  by  telegram  dated  at  Laredo,  that  the 
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Mexicau  aatborities  demanded  the  extraditioD,  and  stating  that  the 
surrender  would  be  dangorons  as  a  precedent  not  provided  for  by  treaty. 
On  the  same  day  tbe  Secretary  of  State  answered,  calling  attention  to 
the  sixth  article  of  tbe  treaty  with  Mexico,  adding  that  this  clause  has 
been  held  to  be  mandatory,  and  that  under  it  an  American  citizen  is 
not  subject  to  surrender;  and  at  the  same  time  he  telegraphed  the  gov- 
ernor of  Texas  to  this  effect,  and  later  he  informed  the  governor  farther 
by  telegraph  that  the  action  of  the  Secretary  of  State  was  based  npon 
the  belief,  supported  by  an  almost  uniform  course  of  decisions,  that  the 
President  had  no  power  in  the  premises;  but  that  the  question  being 
one  of  importance,  if  any  further  arrests  should  be  made  and  the  evi- 
dence be  found  to  be  sufficient  to  warrant  extradition  aside  from  the 
question  of  citizenship,  the  case  in  the  first  place  would  be  left  to  the 
determination  of  the  local  authorities,  the  President  requiring,  however, 
that  before  any  actual  surrender  the  accused  should  have  full  oppor- 
tunity  for  a  hearing  before  the  Supreme  Court  of  the  United  States  on  a 
writ  of  habeas  corpus  and  certiorari  from  a  local  court,  <  irlior  FodrTal 
or  State. 

"In  the  mean  time  and  before  this  last  telegram  the  Luiieil  btates 
marshal  telegraphed  the  undersigned  from  Austin,  stating  that  the 
prisoner  had  been  surrendered  by  the  extradition  agent  to  one  of  his 
deputies,  and  asking  what  authority  ho  had  for  holding  him,  and 
whether  he  should  relciise  him.  The  undersigned  informed  the  marshal 
that  if  Trimble  was  an  American  citizen  he  was  not  subject  to  extradi- 
tion, and  could  not  lawfully  be  held  for  that  purpose. 

"On  the  same  day,  having  received  a  further  telegram  fi-om  the  gov- 
ernor of  Texas,  and  representations  having  been  made  at  this  Depart* 
ment  by  the  Mexican  minister,  the  undersigned  telegraphcil  the  marshal 
to  hold  the  prisoner  pending  the  consideration  of  these  representations, 
unless  he  had  already  been  discharged  ;  and  on  the  night  of  that  day 
the  marshal  replied  that  he  had  been  discharged. 

"In  view  of  the  importance  of  the  question,  the  undersigned  deemed 
it  his  duty  t*)  iuform  the  Pn}sident  fully  iu  regard  to  the  mutter,  and 
accordingly,  on  the  4th  instant,  submitted  to  him  :i  report  of  the  ease, 
of  which  the  following  is  a  copy : 

"  The  question  to  be  •  '  id  is  not  whetljer  tiio  President  is  bound 
to  extradite  an  Ameri<  ji  on  a  requisition  made  by  the  Itepublio 

of  Mexic'o^the  treaty  expressly  states  that  ho  is  not  so  bound — ^but 
thi^  question  is  whether  thePresident  has  the  ;joirer  under  the  treaty  to 
extradite  an  American  citizen.    The  tieaty,  in  the  first  article,  says; 

<V  It  In  agreed  that  t ho  coutructiug  piirtius  eihall,  ou  rcqutftitlons  moilo  In  tholr  ujunrt 
thirOQgh  the  rooHiim  of  their  rcsprctivc  dtv'  t  '-  —  •  'ivor  dp  to  juustic« ptir* 
toot  who,  Itoing  accntxMl  of  tlio  criuica  ii  tliinl  of  Ibo  piutetit 

kroaty,comniiUo«l  withiu  thojuri         "  nag.  partr.nball  t»e<ek  ao  Myfaui 

ar»lmJl  he  fouiiil  vritUIti  tho  Icri 
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" '  Neither  of  the  contracting  parliea  shall  be  bound  to  deliver  op  ita  own  citizoui 
undur  tbe  BtlpDlatious  of  this  treaty.' 

*<  It  Las  been  claimed  that  by  the  comity  of  oations,  even  iu  the  absence 
of  statute  law  or  treaty,  tbe  President  is  aathorizcd  to  surrender  any 
one  fontid  within  tlio  United  States  against  whom  a  case  was  satisftic- 
torily  made  of  having  been  gaiUy  of  a  crime  in  the  country  making  the 
deinaud.  The  aothorities  show  that  it  m  one  of  the  doctrines  or  iiriii- 
ciples  of  international  law,  that  by  comity  criminals  should  be  surren- 
dered by  one  nation  to  another.  Nations  with  which  we  had  no  extra- 
dition treaty  have,  on  several  occasions,  acting  on  this  principle,  made 
surrender  to  ns  of  eriaiinale.  And  it  is  further  claimed  tliat  tlicre  is  no 
impracticability  in  the  President's  exercising,  as  may  the  Executives  of 
other  nations,  this  power  of  extradition,  as  the  Constitution  declares 
that  he  shall  execute  the  laws,  and  that  such  duty  is  not  confined  to 
executing  the  statute  law  of  the  United  States,  but  all  laws,  and  espe- 
cially that  international  law  which  has  reference  to  the  relation  of 
nations,  with  which  subject  the  Executive  is  charged. 

*' This  position  is  supported  by  at  least  one  authority.  Iu  ISGl,  Jos^ 
Augustin  Argiielles,  while  lieutenant-governor  of  the  district  of  Colon, 
iu  Cuba»  had  sold  into  slavery  a  number  of  negroes  who  had  been  taken 
from  a  captured  slave-trader  and  liberate<l.  Argiielles  then  fled  to  the 
United  States,  and  was,  by  ^Ir.  Seward,  given  up  to  the  Spanish  Gov- 
ernment in  the  absence  of  an  extradition  treaty.  In  his  report  to  Presi- 
dent Lincoln,  submitted  to  the  Senate  May  31, 1804,  Mr.  Seward  said: 

'"Tliere  being  no  trc.ity  of  extradition  lietweeu  the  United  Slatos  ami  Spitin,  nor 
any  act  of  Congrosa  directing  how  fiigitivea  from  juntico  in  Sp.'mish  <lomiuioDB  shall 
bo  delivered  up,  the  extradition  •  "  •  is  uuderetood  by  this  Depiirtmeut  to  have 
been  made  iu  virtue  of  tbe  law  of  nations  and  the  Constitution  of  the  United  States.' 

"While  I  have  stated  the  chum  that  is  put  forth  as  to  the  Presitlent^s 
power  under  the  law  of  nations  and  the  Coustitutiou  iu  the  absence  of 
statutes  or  treaties,  I  find  a  long  and  almost  uniform  course  of  decis- 
ions, which,  while  not  denying  the  international  doctrine  stated,  holds 
that  the  President,  in  the  absence  of  legislation  and  treaty,  has  not  the 
power  to  enforce  that  doctrine.  Someof  these  decisions  I  cite:  •  •  • 
(Here  follow  authorities  elsewhere  cited  in  this  st^ction.) 

*'Au  examination  of  the  extradition  treaties  between  the  United 
States  and  other  countries  shows  the  following  to  contain  the  sentence, 
'Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up  its  own 
citizens  under  the  stipulations  of  this  treaty/*  being  the  same  as  that 
contained  in  the  Mexican  treaty: — Treaty  with  Austria,  December  15, 
1856;  Badec,  May  19,  1857;  Bavaria,  November  18,  1854;  Belgium, 
May  Ij  1874;  Belgium,  November  20,  1882;  Hanover,  May  5,  1855; 
Hayti,  July  G,  18C5;  Japan,  May  20,  1875;  Mexico,  June  10,  1862; 
Netherlands,  July  30,  1880;  Pern,  July  27,  1874;  Prtjssia  and  other 
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Germau  states^  Jano  1,  1853;  £paiD,  February  21, 1877;  Sweden  and 
Norway,  December  21,  1860. 
"Abbott's  National  Digest,  508: 

"  'The  law  of  notioos  does  not  give  a  foreign  Government  a  right  to  domand  of  th« 
Government  of  the  United  States  a  surrender  of  a  citizen  as  sulfjoct  of  such  foreign 
Oovorament,  who  baa  cotniuitted  a  crime  in  his  own  conntry,  and  is  afterwords  found 
■within  the  limits  of  the  United  States.  Snch  a  right  can  only  bo  claimed  nndet  a 
treaty  stipulation.  (Ilh  Giro.  [Va.],  1835;  case  of  Jo8<5  Ferroira  dos  Santos,  2  Brock., 
Marsh.,  493.     See  also  U.  8.  v.  Davis,  2  Suran.,  482;  1  Op.,  TjIO;  2  ibid.,  559.) 

'• '  [The  international  extradition]  of  fugitives  Urom  justice  is  a  duty  of  comity,  not 
of  strict  right,  and  it  is  the  settled  policy  of  the  United  States  not  to  make  such  extr»- 
dition  except  in  virtite  of  express  stipulations  to  that  effect.  (6  Op.,  85.  See  alao 
liftid.,  18;  3ift*U,G6l.)'    •    '    * 

"In  1871  Francisco  Perez,  a  Mexican,  murdered  Joseph  Alexandt., 
an  American,  residing  at  Brownsville,  Ter.,  and  escaped  into  Mexico. 
It  Tvas  the  purpose  of  tbia  Government  to  bave  Perez  sent  back  for 
trial  on  Ibis  side  tbe  frontier,  and  the  instruction  from  Mr,  Fish  to  Mr. 
Foster  states  that  though  this,  under  the  treaty,  could  not  be  expected 
as  a  matter  of  right,  and  would  not  be  asked  as  a  matter  of  favor  or 
even  accepted  as  such  with  any  understanding  that  it  would  be  recip- 
rocated by  us,  still  Mr.  Fostel'  was  authorized  to  apply  to  the  Mcxicau 
Government,  making  known  all  the  circumstances,  and  snbmittin^ 
whether  they  were  not  such  as  to  warrant  a  voluntary  surrender  of  the 
party,  if  this  could  in  any  case  be  done.  October  3,  1874,  Mr.  Foster 
reported  that  the  Mexican  Government  declined  to  surrender  Perez, 
and  Mr.  Fish,  in  acknowledging  this  dispatch,  remarked  that  it  was  not 
surprising  that  the  Mexican  Government  so  actetl,  especially  as  it  bad 
a  technical  rij,'ht  to  refuse  the  request. 

"Alexander  Jalinsky,  a  Russian  subject,  charged  with  embezzlement 
of  money  and  securities  from  the  customhouse  at  Lardomis,  in  tho 
Russian  dominions,  was  alleged  to  have  taken  refuge  in  the  United 
States.  Air.  Evarts  states  that,  as  no  treaty  of  extradition  exist*  be- 
tween the  two  Governments,  the  absence  of  any  general  i)rovit9ioDS  of 
United  States  law  directing  and  defining  tho  functions  of  tho  £xeoa> 
tive  in  respect  to  the  surrender  of  a  person  charged  with  the  commis- 
sion of  crime  in  the  territories  of  a  foreign  power,  and  alleged  to  bo  a 
fugitive  from  the  justice  of  any  country  with  which  no  treaty  of  extra* 
dition  has  been  concluded,  appears  to  involve  the  necessity  of  a  declen- 
sion on  the  part  of  the  United  States  to  accede  to  an  application  of  ibo 
character  made  by  Mr.  Shishkin.  Mr.  Evarts  adds  that  tin*  f»-i- -  in 
answering  Mr.  Shishkin  has  not  been  unaccompanied  with  a  at, 

either  by  the  action  of  a  coordinate  branch  of  the  Government  or  other- 1 
wise,  it  might  become  possilde  to  treat  <>>-.  ..M'»^i'"^t:'M>  f-M-f-yrr^*^ 
"With  a  more  favorable  consideration. 

"  Thus  it  appears  that,  by  th' 
by  tho  decisions  of  our  courts, 
8txite,tho  President  has  not,  in»i 
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of  extraditing  an  American  citizen,  and  the  only  question  to  be  consid- 
ered is  whether  the  treaty  with  Mexico  confers  that  power. 

**  By  the  treaty  with  Mexico  proclaimed  June  20, 1SC2,  this  country 
plaoes  itself  under  obligations  to  Mexico  to  surrender  to  justice  per- 
sons accused  of  enumerated  crimes  committed  within  the  jurisdiction  of 
Mexico  who  shall  be  found  within  the  territory  of  the  United  States; 
and  further  provides  that  that  obligation  shall  not  extend  to  the  sur- 
render of  American  citizens.  The  treaty  confers  upon  the  President  no 
affirmative  power  to  surrender  an  American  citizen.  The  treaty  between 
the  United  States  and  Mexico  creates  an  obligation  on  the  part  of  the 
respective  Governments,  and  does  no  more,  and  where  the  obligation 
ceases  the  power  falls.  It  is  true  that  treaties  are  the  laws  of  the  land, 
but  a  st-atate  and  a  treaty  are  subject  to  difierent  modes  of  construc- 
tion. If  a  statute  by  the  first  section  should  say :  The  President  of  the 
United  States  shall  surrender  to  any  friendly  power  any  person  who 
has  committed  crime  against  the  laws  of  that  power,  but  shall  not  be 
bound  60  to  surrender  American  citizens,  it  might  be  argued,,  perhaps 
correctly,  that  the  President  had  a  discretion  whether  he  would  or  would 
not  surrender  an  American  citizen.  But  a  treaty  is  a  contract,  and 
must  bo  so  constraed.  It  confers  upon  the  President  only  the  power 
to  perform  that  contract.  I  understand  the  treaty  with  Mexico  as 
rea<ling  thus:  The  President  shall  be  bound  to  surrender  any  person 
guilty  of  crime,  unless  such  person  is  a  citizen  of  the  United  States. 

'*  Such  being  the  construction  of  the  treaty,  and  believing  that  the 
time  to  prevent  n  violation  of  the  law  of  extradition  was  before  the 
citizens  left  the  jurisdiction  of  the  United  States,  I  telegraphed  the 
governor  of  Texas  that  an  American  citizen  could  not  legally  be  held 
under  the  treaty  for  extradition. 

"  It  would  bo  a  great  evil  that  those  guilty  of  high  crime,  whether 
American  citizens  or  not,  should  go  unpunished ;  but  even  that  result 
could  not  justify  an  usurpation  of  power. 

•*  On  further  reflection,  in  view  of  the  fact  that  fourteen  of  our  treaties 
with  other  nations  contain  provisions  identical  with  that  contained  in 
our  treaty  with  Mexico,  and  impressed  also  with  the  fact  that  the 
safety  and  peace  of  society  on  the  frontier  would  be  greatly  injured  if 
criminals,  because  citizens  of  this  country,  could  hero  find  no  asylum 
and  go  unpunished,  I  concluded  that  the  question  was  one  of  too  much 
importance  to  be  settled  by  the  dictum  of  any  individual,  but  should 
receive  judicial  determination,  and  to  this  end  I  telegraphed  the  officers 
to  hold  the  accused  until  they  received  other  direction.  The  accused 
had,  however,  after  my  first  telegram,  been  discharged. 

**I  now  proi>ose  to  inform  the  officers  in  Texas,  who,  subject  to  the 
supervision  of  the  President,  are  authorized  to  determine  whether  a 
surrender  of  the  accused  should  be  made,  that  if  another  an-estis  made 
and  a  case  of  guilt  is  made  out  the  President  will  not,  on  the  ground 
of  citizenship,  interfere  with  an  order  of  surrender  if  such  be  made, 
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but  requires  that  {he  accused  be  informed  that  if  ho  or  they  wish  a 
heariug  before  the  Supremo  Coart  of  the  United  States  ou  habms  cor- , 
pus  U8  to  the  power  of  the  President  in  the  matlrer  of  extradition,  or  a3  | 
to  the  trne  construction  of  the  treaty  before  the  surrender  be  actually 
mude,  every  facility  for  such  hearing  will  be  afforded.  Should  the  court 
hold  that  the  President  htis  adiscretionary  power  of  extraditing  citizens 
proven  guilty  of  erimt^,  the  evil  apprehended  will  not  be  realized,  and 
8houkl  the  comt  hold  that  the  President  has  the  power  to  extrmJite 
only  when  boun<l  by  treaty  to  do  ao,  Coufjress  can  then,  if  it  should  bo 
its  pleasure^  by  statute  confer  the  discretionary  power. 

''The  foregoing  summary  gives  the  present  condition  ami  status  of  the] 
case." 

Mr,  Frelinghuynen,  Sec.  of  State,  Report  of  Ft-U.  13, 1884. 

"A  long  and  almost  uubrolieu  course  of  decisions  has  established  it  J 
as  a  rule  of  executive  action  not  to  grant  the  surrender  of  fugitivoj 
criminals  except  in  pursuance  of  a  treaty." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  Darip,  May  29,  I88G.    MSS.  Dom.  Let. 

In  Robbiii'8  caso  (Wliart.  St.  Jr.,  392;  Dee's  Rep.,  26G),  the  cxtraditiou  wa«l 
after  treaty,  but  before  logislatiou  by  CongroMS.  This  case,  in  its  getteratl 
relations,  is  dJacuescd  infra,  $  271a.  Boe  Bpear  od  Extrad.,  fill;  and  aco  5] 
Momoirs  J.  Q.  Adams,  400,  and  1  Pbill.  Jut.  Law  (3d  ed,),  544. 

Afl  deoying  the  right  to  extrailito  witboiit  treaty,  see  Santos*  ca»i\  2  Dro«k.,| 
403.    Seo  also  Adriauco  r.  Lagrave,  &9  N.  Y.,  110;  Com.  r.  Ilawcs,  13  Buah,  j 
C'.*7;   letters  from  Mr,  Lawrcuco,  I.'j  Alb.  Law  J,,  44;  16  ibid,,  3ti5;  19  ibid.,  \ 
H27;  Rovuo  do  droit  int.,  x,  285;  Lawrence's  com.  enr  droit  int.,  iv,  3611. 
Tbu  question  is  considered  in  detail  in  Sliort'H  ca«o,  10  Scrg.  &  R.,  125. 

In  a  homicide  case,  where  it  appeared  that  a  shot  had  been  fired  from 
au  American  vessel  in  the  harbor  of  a  foreign  port,  killing  a  person  on] 
board  a  foreign  vessel  lying  in  the  port,  and  the  prisoner  was  acquitted 
on  account  nf  want  of  jurisdiction  of  the  case,  it  was  ruled  that  it  was 
not  the  duty  of  the  court,  there  being  no  treaty  stipidutions  with  the 
foreign  country,  to  send  back  the  offender  to  the  foreign  Govommenr, 
whose  laws  ho  had  violated,  that  ho  might  be  tried. 
U.  8.  r.  Davis,  2  Somn.,  482. 

Certain  British  seamen  beiugcbarged  with  piracy  committed  on  boanl 
a  British  vessel,  contrary  to  acts  of  Parliament,  the  offense  not  being, 
piracy  un<ler  the  law  of  nations,  and  being  im]>ri80ued  under  a  WArmn1;| 
issued  from  the  Secretary  of  State  at  the  request  ()f  the  British  minister, 
under  the  treaty  of  1842,  it  was  held  that  the  jirisouers  might  bo  ar> 
rested  and  surrendered  without  any  special  act  of  Congress  to  carry  the 
treaty  into  effect.    It  was  further  held  that  withotii  l  thel 

means  of  enforcing  the  treaty  the  pri.soners  might  i  >  (,  it 

probably  guilty,  be  ordereil  into  custody,  with  a  view  to  surrender-    T 
was  held,  also,  that  the  order  of  surrender  i   '   '     '       "  mil ! 
rctary  nf  Stale  and  Issued  from  the  State  1 

CuM!  of  the  nriti»h  prieonont,  I  Woodbary  aud  Mlool' 
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Tlie  restrictions  in  article  4  and  article  5  of  tlie  anieudments  to  llic 
Constitution  of  tho  United  States  do  not  apply  to  the  subject  of  extra- 
dition, as  regulated  by  convention  and  by  statute.  Nor  does  such  in 
convfiitiotijcon.strued  us  coverin^^  the  case  of  a  crime  couimilted  lieforo 
the  treaty  was  uuide,  a  bill  of  attainder,  or  an  ex  post  facto  law,  within  the 
meaning  of  Article  I,  section  9,  of  the  Constitution  of  the  United  States. 
Giuoomo,  in  re,  Vi  DIatch.,  371. 

If  a  Spanish  subject  who  has  violated  the  territorial  law  of  Florida  bo 
within  the  United  States,  and  a  demand  bo  made  for  his  surrender,  ho 
ought  to  bo  given  up  for  trial  and  punishment;  and  a  law  should  bo 
made  directing  the  made  of  procedure. 

1  Op.,  68,  Leo,  1797. 

The  President  has  no  power  "  to  make  tho  delivery  ^  unless  under 
treaty  or  act  of  Congress. 

I  1  Op.,  r>09,  Wirt,  1821 ;  3  Op.,  fiCl,  Lojjari?,  1841. 

*  The  jewels  of  the  Princess  of  Orange  were  stolen,  and  ha\  lug  beeu 
brought  into  this  country  in  violiitiou  of  the  revenue  laws,  were  seized 
by  tlie  cnstoms  auth(>rities.  It  was  advised  that,  as  their  rightful  owner 
bad  done  nothing  to  subject  them  to  forfeiture,  the  persou  who  brought 
them  into  this<rountry  having  obtained  them  fraudulently,  wilhout  her 
knowledge  and  against  her  will,  they  were  not  liable  to  condemnation, 
but  stood  on  tlie  same  footing  as  property  cast  upon  our  shores  by  the 
violence  of  the  winds  and  waves,  and  were  entitled  to  tho  same  pro- 
tection. It  was  also  advised  that  there  being  sufficient  evidence  (there 
was  no  other  claimant)  that  they  belonged  to  tho  princess,  tho  Presi- 
dent might  order  tho  district  attorney  to  discontinue  tho  prosecution, 
and  direct  the  marshal  having  the  jewels  in  charge  to  deliver  them 
over  to  the  minister  of  the  Netherlands. 

2  Op.,  482,  Tanoy,  1831. 

As  it  is  the  settled  policy  of  the  United  States  not  to  make  such  ex- 
tradition, except  in  virtue  of  express  stipulations  to  that  eflect,  the 
United  .States  ought  not  to  ask  for  extradition  in  any  case  as  an  act  of 
mere  comity. 

fi  Op.,  a'»,  CnHliiiinr,  18iiX 

Tlie  duty  to  extradite  is  not  to  be  interred  from  the  "  lavorvd  uutioa" 
clause  in  treaties,  relating  to  commerce  and  navigatiou. 

r.  Op.,  14r<,  ibid.  Soo  ahu  1  Op.,  C8,  Wirt,  1821 ;  3  ibid.,  681,  Legwd,  1«41 ;  6  ibid., 
431,  Ciisliiiiff,  IH54;  14  ibid.,  281,  Williams,  1873;  inpra,  ^  134. 

As  to  arrest  of  criminala  in  uncivilized  lands,  seo  aupra,  ^  lib. 

Aa  to  extraditioD  to  Great  Britaiu  under  treaty  of  1842,  seo  Presidcnt'e  mc^ssage, 
tmtjsnrtttitij;  letter  from  tho  Secretory  of  State  relative  to.    May  12,  1884. 

Cllonso  Ex.  Doe.  150,  48tli  Cong.,  Ist  se^s.     For  other  rloeuinc'ufa  hcc  report 
of  Coniinjitee  on  Foreign  Affairs.     Hoiisf  Rep.  701.  4.'lh  Cong..  2d  sees. ; 
.ind  Senate  Kep.  HJ,  47 Ih  Cong.,  Ist  st»fl. 
Audorson'H  ease  ami  proceediugh  before  Court  of  KingVlleucb  iii  l8Wi  aro  stated 
in  Senate  Ex.  Doe.  It,  3(Uh  Cong.,  2d  seas.  ni-r 
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The  rule,  expressio  unius  est  exclusio  alteriuSj  applies  to  extradition 
treaties  j  and  under  such  treaties  process  can  be  sustained  only  for 
enumerated  oflfenses.  This,  however,  would  not  preclude  in  extraor- 
dinary cases,  and  an  appeal,  not  on  th6  basis  of  the  treaty  but  on  the 
ground  of  comity,  for  surrender  of  a  fugitive  charged  with  a  non-enu- 
merated offense,  when  such  offense  is  one  which  would  justify  such  an 
extraordinary  measure. 

Mr.  Jefferson's  reasons,  in  instructions  of  March  22, 1792,  to  MoHsrs.  Carmicluiel 
and  Short,  for  limiting  extraditable  offenses  to  mnrder,  are  given  in  1  Am. 
St.  Pap.  (For.  Rcl.),  258. 

It  is  true  that  at  one  time  a  different  view  was  held.  Thus,  in  1796, 
the  Secretary  of  State  (Mr.  Pickering)  "  expresses  his  concurrence  with 
Mr.  Liston  (British  minister  at  Washington)  in  the  opinion  that  while 
the  reciprocal  delivery  of  murderers  and  forgers  is  expressly  stipulated 
in  the  27th  article  of  our  treaty  with  Great  Britain,  the  two  Govern- 
ments are  left  at  liberty  to  deliver  other  offenders  as  propriety  and 
mutual  advantage  shall  direct.  •  •  •  The  Attorney-General  has 
just  called,  and  thinks  the  opinion  expressed  to  be  correct."  (Mr.  Pick- 
ering to  the  President,  June  3,  179C.  MSS.  Dom.  Let.)  In  a  letter 
of  same  djite  to  the  governor  of  Vermont,  Mr.  Pickering  says:  "The 
reciprocal  delivery  of  murderers  and  forgers  is  positively  stipulated  by 
the  27th  article  of  the  treaty  j  the  conduct  of  the  two  Governments  with 
respect  to  other  offenders  is  left,  as  before  the  treaty,  to  their  mutual 
discretion,  but  this  discretion  will  doubtless  advise  the  delivery  of  cul- 
prits for  offenses  which  affect  the  great  interests  of  society.  The  Presi- 
dent approves  of  this  opinion  and  of  the  communication  of  it  to  your 
excellency." 

MSS.  Dom.  Let. 

The  correspondence  with  Great  Britain  in  regard  to  the  interpreta- 
tion of  article  10  of  the  treaty  of  1842  will  be  found  in  Brit,  and  For.  St 
Pap.,  1844-^45,  vol.  33,  892  jf.  These  documents  include  the  opinion  of 
Mr.  Nelson,  Attorney-General  of  the  United  States  (4  Op.,  201),  August 
7,  1843,  elsewhere  referred  to,  in  the  case  of  Christiana  Cochran,  de- 
manded by  the  British  Government,  and  the  proceedings  in  Britton's 
case,  in  which  the  following  opinion  was  given  by  tbe  Attorney  and 
Solicitor  General : 

**  1st.  The  offenses  for  which  a  party  may  be  apprehended  under  this 
act  are  distinctly  specified  in  the  tirst  section  of  it.  They  are  all  offenses 
known  and  recognized  by  the  criminal  law  of  this  country,  and  the  mag- 
istrate should  issue  his  warrant  upon  the  same  description  of  evidence 
as  he  would  require  in  case  the  crime  had  been  alleged  to  bo  committed 
in  this  country. 

"2d.  We  are  of  opinion  that  papers  or  documents  professing  to  be  or 
proved  to  be  the  original  depositions  are  not  admissible  under  the  second 
section  of  the  act,  without  the  certificate  of  the  magistrate  who  issued 
tbe  warrant. 

"  3d.  We  think  they  ought  to  bo  connected  with  the  warnint,  as  copies 
onght  to  be,  by  a  certificate  from  the  party  issuing  it. 
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"  4tli.  Wo  thiuk  copies  are  not  admissible  unless  certified  to  bo  so 
nuder  Hie  liand  of  the  person  issuing  (be  warrant,  and  attested,  by  tUo 
oath  of  tlio  party  producing  tUt^m,  lliat  tbey  are  true  copies. 

**5tb.  There  can  be  no  doubt  that  the  words  ^original  warrant,'  in  tbo 
second  section,  mean  the  warrant  issued  in  America;  but,  in  order  to 
justify  the  appreliension  of  an  offender  under  this  act,  it  docs  not  ap- 
pear to  OS  to  be  necessary  that  any  warrant,  by  the  autrboritiea  in 
America,  should  be  produced  here;  such  production  is  not  required  by 
the  first  sectiou  of  the  act,  which  gives  the  justices  here  the  power  to 
apprehend.  The  second  st^ction  applies  merely  to  the  evidence  of  tbo 
guilt ;  and  if  the  depositions  are  oticred  in  evidence  before  a  magistrate 
here,  then  the  certiticate  of  the  magistrate  abroad,  who  took  the  dei>o- 
sittons  and  issued  his  w^anant  upon  them,  becomes  necessary  to  render 
them  admissible. 

"Gth.  We  think  a  magistrate  may  act  upon  the  depositions,  &c.,  if 
they  would  constitute  an  otVense  here,  without  proof  that  the  offenso 
chargmi  is  an  oflfense  in  the  foreign  country. 

"  7th.  We  think  that  the  depositions  may  be  received  in  evidence  be- 
fore the  apprehension  of  the  party. 

*^FiiEDEEicK  Pollock. 

"W.   W.  FOLLETT.» 

"Temple,  November  24, 1843. 

In  the  Brit,  and  For.  St.  Pap.  for  ld44-'45,  vol.  33,  803,  will  be  found  further 
correapondence  between  the  United  States  and  Great  Britain  on  the  etibjoct 
of  extradition. 

Afl  to  meaning  of  "  infamous  ofTeosea  "  in  treaty  of  1869,  eee  $vpra,  $  152. 

The  convention  for  extradition  between  the  United  States  and  Bavaria 
of  1853  was  not  abrogated  by  the  operation  of  the  constitution  of  tbo 
German  Empire,  adopted  in  1871,  as  affecting  the  further  independent 
existence  of  Bavaria. 

Thomas,  in  re,  18  Blatch.,  370.    Supra,  U  130/. 

Bstradition  cannot  be  demanded  of  France  by  the  United  States  in 
the  case  of  a  breach  of  trust  in  the  State  of  California  made  grand  lar- 
ceny by  the  laws  of  that  State. 
7  Op.,  MZ,  Cnshlng,  1856. 

Althoagh  robbery  on  the  lakes  is  piracy  within  the  meaning  of  the 
treaty  with  Great  Britain  of  1842,  yet  where  the  i>arties  engaged  in 
certain  outrages  on  Lake  Erie  were  guilty  of  robbery  and  assault  wilh 
intent  to  commit  murder,  the  Secretary  of  State  was  advised,  in  view 
of  tbo  disputed  question  of  piracy  on  the  lakes,  that  their  extradition 
should  be  demanded  at  the  hands  of  the  Canadian  authorities  for  the 
latter  ofleuses. 

11  Op.,  114,  Bttlea,  1804. 

A  public  officer  of  the  United  States  who  embezzles  moneys  of  the 
United  States  intrusted  to  his  care,  and  escapes  from  justice  to  the 
territory  of  France,  is  liable,  under  the  extradition  treaty  with  France 
of  1843,  to  bo  returned  to  this  country  for  trial. 

12  Op.,  32(5,  Stanbery,  1907. 
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»Hhat]  the  Goveruiutiut  of  the  United  States  h.id  never  reacbe<l  any 
such  coodusion,  nor  formed  any  such  intciiiiou,"  (Mr.  Fish  to  Mr. 
Hotl'tntnj,  For.  Kel.,  1870,  21:1]"  Accaniing  to  a  statemriit  by  Mr. 
Bliss,  district  attorney  at  the  time,  "t-are  was  taken  that  Lawrence 
shouUl  not  be  arraigned  upon,  or  asked  to  plead  to,  any  ebar^'e,  except 
the  indictment  for  the  tbrjrery'^  on  whieh  the  extradition  was  Krauted. 
Lawrence  ultimatety  pleaded  guilty  to  this  charge.  (See  Spear  on  Ex- 
tradition, 120.)  But  compare  qualifying  statements  in  Lalor's  Cycle- 
l>edia,  &c.,  art.  Extradition. 

The  following  documentB  relate  to  this  and  kindred  cases  and  the 
principles  they  involve: 

"A  conversation  occurred  on  the  ITlh  instant,  between  Sir  Edward 
Thornton  and  myself,  in  reference  to  tlie  coarse  which  migiit  be  adopted 
by  the  British  Goverumcnt  on  a  demand  being  preferred  for  the  extra- 
dition of  Winslow  on  the  charge  of  forgery. 

"  Sir  Edward  suggested  that  if  his  surrender  were  requested  it  might 
be  refused,  unless  »  stipulation  was  entered  into  that  the  fugitive  should 
not  be  tried  upon  any  offense  other  than  that  for  which  he  was  extra- 
dited. 

"  Whether  this  course,  If  adopted,  grows  out  of  the  proceedings  in 
the  Lawrence  case,  or  from  a  desire  to  make  the  extradition  treaty  be- 
tween the  United  States  and  Great  Britain  subject  to  the  provisions  of 
the  British  extradition  act  of  August  9,  1870, 1  cannot  say. 

"You  will  relnember  that  this  act,  in  section  3,  under  the  head  of 
'Restrictions  on  surrenders  of  criminals,'  provides  that  no  criminal  shall 
be  surrendered  unless  i)rovision  is  made  by  the  law  of  the  foreign  state, 
or  by  arrangement,  that  the  fugitive  shall  not  be  tried  for  any  ofienso 
*other  than  the  extradition  crime  proved  by  the  facts  on  which  the 
surrender  is  grounded.* 

"  If  the  course  adverted  to  be  caused  by  the  Lawrence  case,  it  may 
bo  well  to  say  that  it  is  believed  that  Lawrence  hfis  not,  up  to  this  time.^ 
been  arraigned  for  any  other  than  the  extradition  ofl'enee,  and  that  no 
representation  has  been  made  to  this  Government  on  the  question. 

**  If  such  a  course  is  taken  for  any  other  reason,  it  may  be  said  that 
Great  Britain  has  on  more  than  one  occasion  tried  surrendered  crimi- 
luds  on  offenses  other  than  those  for  which  they  were  extradited,  and 
such  trials  affonl  a  practical  construction  of  the  scope  of  (he  treaty  and 
of  the  power  and  righti^  of  either  Government  as  understood  and  ap|tlied 
by  Great  Britain  for  a  period  of  nearly  thirty  years  after  the  ratilication 
thereof,  and  1  cannot  imagine  that  it  will  be  claimed  by  Great  Britain 
that  either  party  to  a  treaty  may  at  wilL  and  by  its  own  muuicii>al  leg- 
islation, limit  or  change  the  rights  which  have  been  conceded  to  the 
other  by  treaty,  and  have  been  practically  admitted  for  such  length  of 
time. 

•'  I  would  also  call  your  attention  to  tho  twenty  seventh  section  of 
the  act  of  1S70  (eh.  52,  33,  34,  Vict.),  repealing  former  acts  under  which 
extradition  had  theretofore  been  made.    This  section  expressly  excepts 
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everything  coutnined  iu  the  act  iaconsistent  with  the  ti-eaties  referred 
to  ia  the  repealed  acts,  among  which  is  the  treaty  with  the  United 
States,  it  seems  to  have  been  clearly  the  intent  of  Parliament  not  to 
apply  to  that  treaty  any  of  the  provisions  of  the  act  inconsistent  with 
the  treaty,  ii.s  it  had  existed  and  been  enforced  for  nearly  thirty  years. 
**  While  I  hope  that  no  such  demand  will  be  made  aa  intimated,  you 
will  object  to  any  such  stipulation  being  asked,  and,  shoxdd  it  be  in- 
sisted upon,  you  will  decline  to  give  it,  and,  if  necessary,  telegraph  to 
the  Department  for  farther  instructions." 

Mr.  Fish,  8ec.  of  State,  to  Mr.  Schenck,  Feb.  21,  1876.    HSS.  Inet.,  Qr.  Brit. ; 
For.  Eel.,  1876. 

•^  Kefcrring  to  previous  correspondence  in  reference  to  the  extradi- 
tion of  Winslow,  in  custody  in  London,  I  have  now  to  acknowledge 
the  receipt  of  your  J^o.  39,  under  date  of  March  10,  inclosing  a  note 
addressed  to  you  by  Lord  Derby,  of  March  8,  and  your  reply  of  the 
same  day. 

"  With  General  Scheuck's  No.  884,  was  inclosed  a  note  from  Lord 
Derby,  dated  February  29,  in  which  it  was  stated  that  Her  Majesty's  sec- 
retary of  state  for  the  homo  department  had  drawn  attention  to  subsec- 
tion two  of  the  third  section  of  the  British  extradition  act  of  1870,  and 
feared  that  the  claim  by  this  Government  of  the  right  to  try  Lawrence 
(who  had  been  recently  surrendered)  for  crimes  other  than  that  for 
which  he  had  been  extradited  amounts  to  a  denial  that  any  each  law 
as  is  referred  to  in  the  British  act  exists,  and  the  disclaimer  of  this 
Government  of  the  existence  of  any  imidicd  understanding  in  respect 
to  trials  for  crimes  other  than  extradition  crimes,  together  with  the  in- 
terpretation put  upon  the  act  of  Congress  of  August  12, 1842  (which  ia 
doubtless  an  error  for  1848),  preclude  any  longer  the  belief  in  the  exist- 
euce  of  an  effective  arrangement  which  Her  Majesty's  Government  had 
previously  supposed  to  be  practically  in  force,  and  it  was  added  that  the 
secretary  of  the  home  department  was  compelled  to  state  that  if  he  were 
correct  iu  considering  that  no  such  law  exists,  he  would  have  no  power, 
in  the  absence  of  an  arrangement,  to  order  the  extradition  of  Winalow, 
even  although  proper  proceedings  had  been  taken  for  that  purpose. 

'*  Lord  Derby  called  General  Schenck's  attention  to  the  intiraadon 
which  he  had  received  from  the  home  department,  and  requested  that 
the  matter  be  brought  to  the  knowledge  of  this  Government. 

'*It  is  to  bo  remarked,  however,  tliat  in  this  note  the  foreign  oflioc,o« 
diatiuguished  from  the  home  office,  expressed  no  opinion  on  the  qties- 
tion  involved,  but  confined  itself  to  requesting  that  the  viewaof  tbej 
home  office  might  be  communicated  to  this  Government. 

"A  few  days  later,  however,  on  the  8th  of  March,  Lord  Derby  aasaioea 
the  more  advanced  position  previously  occupied  only  by  the  home  de- 
partment, and  ^vrite»  as  follows:  *lier  Majesty's  Government  do  not  I 
feel  themselves  justified  in  authorizing  the  {surrender  of  Wluslow  until  | 
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they  shall  have  received  tlie  assurance  of  your  Government  that  this 
IMjrsoii  shall  not,  until  ho  has  been  restored,  or  had  an  opportunity  of 
returning  to  Her  Majesty's  dominions,  be  detained  or  tried  in  the  United 
States  for  any  offense  committed  prior  to  his  surrender  other  than  the 
extradition  crimes  proved  by  the  facts  on  which  the  surrender  would 
be  grounded/  and  requesting  that  this  decision  be  communicated  to 
this  Government. 

"To  his  note  you  made  reply  under  date  March  8,  referring  to  the 
general  practice  for  many  years  under  the  treaty,  and  calling  attention 
to  the  construction  given  to  the  twenty -seventh  section  of  the  act  of 
1870  in  the  case  of  Bonvier. 

'^  No  further  correspondence  has  reached  this  Government,  and  the 
matter  rests  upon  this  note  of  Lord  Derby  and  your  reply. 

"The  reasons  given  by  Lord  Derby  for  the  course  intimated  in  his 
note  arise,  as  he  states,  from  what  has  taken  place  in  this  country  in 
the  Lawrence  case,  and  the  positive  terms  of  section  three,  subsection 
two,  of  the  British  extradition  act  of  1870. 

"  Moreover,  it  has  been  stated  that  the  home  office  had  even  gone  fur- 
ther, and  expressed  the  opinion  that,  not  only  had  some  implied  under- 
standing  been  reached  as  to  the  particular  crime  for  which  Lawrence 
should  be  tried,  but  that  it  would  be  in  violation  of  the  law  of  the  Uni- 
ted States,  and  of  the  general  laws  of  extradition  of  all  countries,  to  try 
any  prisoner  for  any  other  crime  than  the  particular  extradition  offense 
for  which  he  had  been  surrendered. 

**  With  regard  to  any  such  understanding,  either  expressed  or  implied 
by  any  authorized  declaration  or  engagement  of  this  Government,  no 
evidence  is  adduced ;  none  can  be  adduced.  This  Government  asked  the 
surrender  of  Lawrence,  precisely  as  it  has  asked  the  surrender  of  all 
other  fugitives  who  have  been  delivered  by  Great  Britain  under  the 
treaty  of  1842,  complying  on  its  part  with  the  requirements  of  the  treaty ; 
and  neither  by  expression  nor  by  implication  entering  into  any '  arrange- 
ment,* but  simply  requiring  the  fugitive  to  be  '  delivered  up  to  justice.^ 
It  furnished  such  evidence  of  criminality  as,  according  to  the  laws  of 
Great  Britain  where  the  fugitive  was  found,  would  have  justified  his 
apprehension  and  conimitinent  for  trial  if  the  crime  or  offense  had  been 
there  committed. 

"  Great  Britain  recognized  the  compliance  by  this  Government  with 
all  that  the  treaty  required,  and  delivered  the  fugitive  up  to  justice. 

"  The  allusion  made  by  the  home  office  to  the  case  of  Lawrence  needs 
possibly  a  passing  remark. 

"  Charles  L.  Lawrence  is  charged  with  a  series  of  forgeries  whereby 
the  Government  of  the  United  States  claims  to  have  been  defrauded  to 
an  amount  not  far  short  of  two  millions  of  dollars  on  custom-house  en- 
tries. He  is  supposed  to  have  numerous  and  influential  confederates, 
both  in  this  country  and  in  England,  who  are  suspected  of  baring 
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Bliarc'd  in  tho  spoils  lesulting  from  these  allegeil  fr;iiidH  upon  tkis  Gov< 
ernmetit. 

'^A  large  iiuiiihcr  of  imlictuicutB  bave  been  fouud  against  Lawrence, 
and  proceedings  cither  eivil  or  criminal  are  either  pending  or  imminent 
against  supposed  accomplices.  It  is  supjKJHed  that  prosecution  of  these 
cases  might  possibly  disclose  mimes  on  either  side  of  (he  Atlantic,  in 
connection  with  the  alleged  frauds,  not  yet  bronght  before  the  pnblia 

"In  the  spring  of  1S75  Lawrence  fled  and  escaped  to  Europe,  and  was 
arrested,  under  the  assumed  name  of  Gordon,  at  Queenstown,  on  a 
requisition  for  his  surrender  under  the  treaty.  There  were  ])roved  (as 
I  atu  informed)  before  Sir  Thomas  Henry,  in  London,  twelve  or  thirteen 
distinct  charges  of  forgery,  each  on  papers  connected  with  a  dififcreut 
invoice  of  goods.  The  representatives  of  this  Government  supposed  the 
extradition  was  made  on  all  the  charges  j  but  the  letter  or  report  of  Sir 
Thomas  Henry  to  the  British  home  office  led  to  the  issue  of  a  warrant  of 
surrender  of  Lawrence  on  the  single  charge  of  forging  a  bond  and  affi- 
davit, on  which  warrant  the  keeper  of  the  jail  delivered  Lawrence  to 
the  agent  appointed  by  the  President  to  receive  himj  the  terms  of  the 
warrant  were  not  known  to  any  agent  or  officer  of  this  Government  (as 
is  represented  to  me)  until  long  after  Lawrence's  return  to  the  United 
States.  His  counsel  and  friends  appear  to  have  been  apprised  of  the 
fact  that,  although  proof  was  presented  on  some  twelve  or  thirteen 
charges  of  forgery,  the  warrant  of  surrender  seems  to  be  conQned  to  tbe 
forging  a  bond  and  affidavit.  Up  to  this  date  Lawrence  has  been  ar- 
raigned only  upon  one  indictment,  based  on  the  forgery  of  the  bond  and 
affidavit  nieutioucd  in  Sir  Thomas  Henry's  report  to  the  home  office, 
and  he  has  not  been  arraigned  for  any  offense  other  than  the  extradi- 
tion crimes  proved  by  the  facts  in  evidence  before  Sir  Thomas  Henry, 
and  on  which  his  surrender  was  based. 

♦'Although  not  arraigned  on  any  other  indictment  than  for  the  forgery 
for  which  he  was  extradited,  the  British  home  office  has  raised  theqaes- 
tion  that  ho  may  possibly  be  trie<l  upon  other  charges  and  for  other 
crimes. 

♦<  It  seems,  therefore,  that  the  home  office  of  Great  Britain  undertakes 
to  decide  what  is  the  law  of  the  United  States,  as  well  as  of  Great  Brit- 
ain, and  assumes  that  the  law  of  the  United  States,  as  well  as  general 
law  of  exti-atlition  and  the  extradition  act  of  Great  Britain,  prevents  tlie 
trial  of  a  criminal  surrendered  under  the  treaty  of  1842  for  any  offense 
other  than  the  particular  offense  for  which  he  was  extradited ;  and  the 
position  which  it  takes  involves  the  assumption  that,  in  demanding  an 
extradition  nnder  the  treaty,  the  United  States  is  bound  by  the  provis- 
ions of  the  act  of  1H70,  whether  in  conflict  with  the  treaty  or  not,  and  ft 
claims  to  have  *  supposed'  that  an  'effective  arrangement  was  in  force' 
that  no  criminal  so  suri'endered  should  be  tried  for  any  other  than  th« 
particular  extradition  offense  j  ou  tl^e  faith  of  which  arrangemeot  itia 
claimed  that  surrenders  have  heretofore  been  made,  and  wIiIkmiI  which 
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it  18  liow  said  that  a  surrender  would  not  be  possible  under  an  Euglisli 
-act:  but,  as  already  said,  nothing  is  addaceil  in  support  of  tho  belief  of 
the  existence  of  such  supposed  arrangement, 

"These  positions  are  so  different  from  the  understanding  of  this  Gov- 
ernment, and  80  opposed  to  the  views  which  it  was  supposed  were  en- 
tertained by  Great  Britain,  and  which  have  been  recorded  in  parlia- 
raeutary  papers,  which  have  been  asserted  in  diplomatic  correspond- 
ence, and  been  recognized  in  judicial  decisions  in  that  as  in  this  country, 
and  set  forth  by  writers  on  extradition  law,  thatllearnfrom  Lord  Derby's 
note,  with  surprise  equal  to  my  regret,  that  they  appear  to  bo  supported 
by  the  foreign  office. 

"The  act  of  August  VJ,  1S48,  i-eproduced  in  the  Keviscd  Stixtntos  {§§ 
5270  to  5270),  referred  to  in  the  corresjiondence,  does  not  affect  or  limit 
the  rights  of  the  two  Governments  on  the  r]uestion. 

'^  This  act  is  simply  a  general  act  for  carrying  iu^>  effect  treaties 
of  extradition.  It  provides  the  machinery,  and  prescribes  the  general 
mode  of  procedure,  but  does  not  fissnrae  to  determine  the  rights  of  the 
United  States,  or  of  any  other  state,  which  are  governed  wholly  by  tho 
particular  provisions  of  tho  several  treaties,  nor  to  limit  or  constiuo 
any  particular  treaty. 

"  In  some  few  ti-ealies between  the  United  States  and  foreign  countries 
provisions  exist  that  the  critninal  shall  not  be  tried  for  ottenses  com- 
mitted prior  to  extradition,  other  than  tho  extradition  crime,  and  in 
others  no  such  provision  is  included. 

"Again,  under  some  treaties,  the  citizens  or  subjects  of  the  contracting 
jiowers  are  reciprocally  exempt  from  being  surrendered,  while  others 
contain  no  such  exception.  Tho  United  States  act  of  1848  is  equally 
aijplicablo  to  all  tliese  differing  treaties.  If  tho  surrendered  fugitive  is 
to  iiud  immunity  from  trial  for  other  than  the  offense  named  in  the  war* 
rant  of  extradition,  he  must  find  such  immunity  guaranteed  to  him  by 
the  terms  of  the  treaty,  not  in  the  act  of  Congress.  The  treaties  which 
contain  the  immunity  from  trial  for  other  offenses  liave  been  celebrated 
since  the  date  of  the  act  of  1848. 

''At  that  date  tho  United  States  had  treaties  of  extradition  only  with 
Great  Britain  and  with  France,  neither  of  which  contained  the  limita- 
tion referred  to. 

**Tho  terms  of  the  respective  treaties  alone  define  or  can  limit  The 
rights  of  the  contracting  parties. 

''The  construction  of  the  treuly  between  the  United  States  and 
Great  Britain,  by  the  two  Governments,  and  their  praclicG  in  it^i  en- 
forcement, for  many  years  were  in  entire  harmony.  In  each  country 
surrendered  fugitives  have  been  tried  for  other  offenses  than  those  for 
which  they  had  been  delivered;  the  rule  having  been  that,  where  tho 
criminal  was  reclaimed  in  good  faith,  and  tho  proceeding  was  not  an 
excuse  or  pretense  to  bring  him  within  the  jurisdiction  of  the  court,  it 
was  no  violation  of  the  ti^eaty,  or  of  grKHl  faith,  to  proceed  against  him 
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on  other  cLarg^es  than  tho  particular  one  on  which  he  had  been  Bor- 
rendercd.  The  judicial  decisions  of  both  countries  affirm  this  rule.  It 
was  80  held  in  a  case  of  interstate  extradition  by  Judge  Kelson,  in 
Williams  v.  Bacon,  10  Wend.,  636,  and  the  same  principle  was  laid 
down  by  the  court  of  appeals  of  New  York,  in  a  late  case  of  Adrianco 
r.  Lagrave,  who  had  been  delivered  up  under  the  treaty  with  France. 
In  United  States  v.  Oaldwell  (8  Blatch.  O.  C,  131),  Caldwell,  after  ex- 
tradition from  Canada  for  forgery  in  1871,  was  indicted  for  bribing  an 
officer ;  and  the  plea  was  entered  that  the  prisoner  was  brought  within 
the  jurisdiction  of  the  court  upon  a  charge  of  forgery,  under  the  treaty, 
and  that  the  offense  specifled  in  tho  indictment  was  not  mentioned  in 
the  treaty.  A  demurrer  being  interposed,  the  court  decided  the  pris- 
oner had  been  extradited  in  goo<l  faith,  charged  with  the  commission 
of  a  crime,  and  must  be  tried. 

*'  In  the  case  of  Burley,  extradited  from  Canada  on  a  charge  of  rob- 
bery, tbe  prisoner  was  tried  on  assault  with  intent  to  kill. 

'*  In  the  case  of  Ileilbronn,  who  was  extradited  from  this  country  for 
forgery,  and  tried  in  Great  Britain  for  larceny,  the  facts,  as  stated  by 
the  solicitor-general  of  Great  Britain,  who  had  charge  of  the  proceed- 
ings, and  who  was  examined  before  tho  late  British  commission  on  the 
extradition  question,  were,  that  the  prisoner  being  extradited  for  for- 
gery, was  acquitted,  and  was  thereupon  tried  and  convicted  for  larceny, 
an  offense  for  which  he  would  not  have  been  surrendered,  not  l>eing 
ennmerated  in  the  list  of  crimes  mentioned  in  the  treaty. 

**  In  Canada  there  is  the  same  current  of  authority. 

"  In  the  case  of  Von  Earnam  (Upper  Canada  Reports,  4  C,  p.  288)  the 
prisoner  was  surrendered  by  the  United  States  to  Canada  upon  the 
charge  of  forgery,  and  application  was  made  for  release  on  bail  on  the 
ground  that  the  offense  was,  at  most,  tbe  obtaining  of  money  ander 
false  pretenses  and  not  within  the  treaty.  Macanley,  C.  J.,  said,  in  de- 
nying the  motion,  that  ho  was  disposed  to  regard  the  offense  as  forgery, 
but  even  if  the  offense  were  only  false  pretenses,  after  *  being  in  cus- 
tody he  is  liable  to  be  prosecuted  for  any  offense  which  the  facts  may 
support.' 

•*  In  Paxton's  case  (10  Lower  Canada  Jurist,  JJ12  j  11, 352)  the  prisoner 
was  charged  with  uttering  a  forged  promissory  note.  lie  pleaded  that 
he  had  been  extradited  upon  the  charge  of  forgery,  and  could  not  bo 
tried  for  uttering  forged  paper,  or  for  any  other  than  tho  cxtraditioa 
offense.  The  court  decided  that  the  trial  should  proceed.  The  prisoner 
thereupon  protested  against  being  called  ui>on  to  plead  to  any  other 
charge  than  that  for  which  he  was  extradited,  but  he  was  tried,  foond 
guilty,  and  the  conviction  aflarmed  on  appeal. 

"  In  addition  to  the  foregoing.  Judge  Bonedict,  in  his  opiutoo  tn  Law- 
rence's case,  delivered  within  a  few  days  i>a8t,  entirely  coincides  in  tbese 
views,  and  the  Solicitor  General  of  the  United  States,  in  ^  t   ,,  -  , 

titiwronce's  case,  dated  July  10, 1875,  reaches  the  same  v 
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'*An  examination  of  the  report  of  the  select  committee  on  extradi- 
tion of  the  House  of  Commons,  which  sat  in  1868,  under  whose  super- 
intendence the  extradition  law  of  1870  was  framed,  and  which  was 
composed  of  some  of  the  most  distin«;uished  public  men  of  Great  Brit- 
ain, among  whom  were  the  solicitor-general,  Mr.  Mill,  Mr.  Forster,  Sir 
Robert  Collier,  and  Mr.  Bouverie,  shows  that  the  law  of  the  United 
States,  and  the  practice  in  regard  to  extradition  were  perfectly  well 
understooil,  and  they  are  distinctly  referred  to  several  occasions. 

"  Mr.  Hammond,  now  Lord  Damraond,  for  many  years  under  secre- 
tary of  Btate,  in  speaking  of  Burley's  case,  stated,  that  as  it  was  sug- 
gested that  the  prisoner,  who  had  been  surrendered  on  a  charge  of 
robbery,  was  about  to  l)e  tried  for  piracy,  the  matter  had  been  referred 
to  the  law-officers  of  the  Crown,  and  that  it  was  held  that  if  the  United 
States  put  him  bonajide  on  his  trial  for  the  offense  for  which  be  was 
extradited,  it  would  be  diificult  to  question  their  right  to  try  him  for 
piracy,  or  any  other  otTense  of  which  he  might  be  accused,  whether 
such  oflense  was  or  was  not  a  ground  of  extradition,  or  even  within 
the  treaty ;  and  added,  '  We  admit  in  this  country  that  if  a  man  is 
bonajide  tried  for  an  oilense  for  which  he  was  given  up,  there  is  noth- 
ing to  prevent  hia  being  subseqnently  tried  for  another  offense,  either 
aotecedently  committed  or  not.'    (Answer  1036.) 

*'  Mr.  Mullens,  an  eminent  member  of  the  bar,  who  was  counsel  in 
the  Lawrence  case,  in  reply  to  a  question  of  Sir  Robert  Collier,  said 
that,  in  his  opinion,  a  surrendered  criminal  ought  not  to  be  tried  for  an 
offense  other  than  the  extradition  oilense  arising  from  the  same  facts  j 
and  Mr.  Forster  (question  1214),  considering  the  propriety  of  the  pro- 
posed stipulation,  that  a  person  should  be  tried  for  no  offense  other 
than  the  extradition  oflFense,  said  : 

"  'The  Americans  do  not  make  tbAt  stipnlaiiou,  or  else  yoa  would  not  have  been 
able  to  try  Heilbronn  for  another  offense.'  To  which  Mr.  Mnllens  responded :  •  No ; 
there  ia  no  8ti|mlation  of  that  ktnd  in  Ihe  case  of  America. ' 

**  Mr.  Mill  thereupon  said  {question  1210) : 

**  *A9  I  understand  it,  the  treaty  with  America  would  not  prevent  oartryiuga  man 
for  a  different  offense  from  that  for  which  he  had  bcM^n  given  up.'  To  which  Mr.  Mul- 
lens replied :  '  It  would  not;  there  is  no  stipulation  that  he  bLuII  not  be  tried  for  any 
other  offense,'  Then  follows  qaestion  1217,  *  Would  you  wish  to  extend  that  state  of 
things  to  other  countries  T'  and  the  reply,  '  With  regard  to  America  I  have  never  found 
any  difficulty  about  it/ etc. 

"  So  far  as  can  be  ascertained  there  was  absolutely  no  dissent  at  any 
time  from  these  views  as  to  the  law  and  practice  under  the  treaty,  and 
the  only  question  seemed  to  bo  whether  it  was  wise  to  attempt  to 
change  them. 

**  Mr.  Clark  (an  eminent  British  authority),  in  his  Treatise  on  Extradi- 
tion, says: 

"  'It  is  quit©  clear  that  neither  the  treaty  nor  the  law  of  the  United  States  containa 
the  provisions  of  the  extradition  act  of  1870.' 

765 


§  270.]  EXTBADITION.  [CHAP.  XI. 

<<  It  would  appear,  therefore,  by  the  judicial  decisious,  by  the  practice 
of  both  Go\reriimeut8,  and  by  the  understandinfr  of  the  persons  most 
familiar  with  proceedings  in  such  cases,  and  the  most  competent  to 
judge,  that  where  a  criminal  has  been  in  good  faith  extradited  for  an 
offense  within  the  treaty,  there  is  no  agreemeot,  express  or  implied, 
that  he  mny  not  also  be  tried  for  another  offense  of  which  he  is  charged, 
although  not  an  extradition  offense.  He  is,  in  fact  (in  accordance  with 
the  language  of  the  treaty),  *  delivered  up  to  justice;'  and  in  the  ah- 
Bcnco  of  any  limitation  by  treaty,  to  *<  justice"  generally;  each  indepen- 
deut  State  being  the  judge  of  its  own  administration  of  justice.  Surely, 
Great  Britain  will  not  allow  the  legislature  of  another  State  to  prescribe 
or  to  limit  the  cases,  or  the  manner  in  which  justice  is  to  be  adminis- 
tered in  her  courts,  and  she  will  not  expect  the  United  States  to  be  less 
tenacious  of  its  independence  in  this  regard. 

"Now,  for  the  first  time  since  the  signing  of  the  treaty  of  1842,  Great 
Dritain  raises  the  question  of  her  right  to  demand  from  the  United 
States,  as  a  condition  of  the  execution  by  Great  Britain  of  her  engage- 
ment to  surrender  a  fugitive  criminal  charged  with  a  series  of  stupen- 
dous forgeries,  a  stipulation  or  agreement  not  provided  for  in  the  treaty, 
but  asked  on  the  ground  that  an  act  of  Parliament,  passed  some  twenty- 
eight  years  after  the  treaty  had  been  in  force,  prescribes  it  as  one  of  the 
rules  or  conditions  which  should  apply  to  arrangements  for  extradition, 
when  made  with  a  foreign  state. 

"This  involves  the  question  whether  one  of  the  parties  to  atreatj^can 
change  and  alter  its  terms  or  construction  or  attach  new  conditions  to 
its  execution  without  the  assent  of  the  other — whether  an  net  of  the 
l*iirliament  of  Great  Britain,  passed  in  the  year  1870,  can  change  the 
spirit  or  terms  of  a  treaty  with  the  United  States  of  nearly  thirty  years' 
anterior  date,  or  can  attach  a  new  condition,  to  be  demanded  of  the 
United  States  before  compliance  by  Her  Majesty's  Government  with  the 
terms  of  the  treaty,  as  they  have  been  shown  to  have  been  uniformly 
un<lersto()(l  and  executed  by  both  Governments  for  the  third  of  a  cen- 
tury. 

"As  this  Government  does  not  recognize  anyeflicacyin  a  British  stat- 
ute to  alter  or  motlify  or  to  attach  new  conditions  to  the  executory  parts 
of  a  previously  existing  treaty  between  the  United  States  and  Great 
Britain,  I  <lo  not  feel  called  upon  to  examine  particularly  the  provision 
of  the  law  of  1870.  But  inasmuch  as  Great  Britain  seeks  to  impose  the 
provisions  of  that  act  ujwn  the  United  States  in  the  execution  of  a  treaty 
of  many  years'  anterior  date,  I  do  not  foil  to  observe  that,  while  by  the 
act  Great  Britain  assumes  to  require  that  no  surrendered  fugitive  shall 
be  tried  in  the  country  which  demands  his  extradition  for  *any  offense 
other  than  the  extradition  crime'  (in  the  singular),  proved  by  thefactn 
on  which  the  suri-ender  is  grounded,  she  reserves  to  herself  the  right  to 
try  the  fugitive  surrendered  to  her  for  such  crimes  (in  the  plural)  as  may 
be  ]>roved  by  the  facts  on  which  the  surrender  is  grounded. 
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"  Tbis  does  not  eeem  to  be  wLolly  reciprocal,  and  if  tbo  United  States 
were  disposed  to  enter  into  a  treaty  under  tbis  act,  it  migbt  expect  somo 
greater  equality  of  right  than  a  cnrsory  examination  of  tbis  provision 
in  tbe  act  seems  to  provide. 

'*■  It  is  quite  well  known  that  after  tbe  passage  of  Ibe  act  of  1870  an 
effort  was  made  to  enter  into  a  treaty  witb  Great  Britain  wbicb  sbould 
enlarj^e  tlie  number  of  extradition  offenses  and  otberwise  extend  tbo 
provisions  of  tbe  existing  treaty. 

**At  tbe  ontset  it  was  apparent  tbat  the  act  of  1870  was  not  an  act  to 
carry  into  effect  treaties  or  conventions  for  extradition,  as  ih  tbe  United 
States  act  of  1848,  but  one  providing  a  system  to  which  all  subsequent 
treaties  of  extradition  most  be  adapted,  and  which  could  be  applied  to 
enforce  treaties  or  arraDgemeuts  made  subject  to  its  jjrovisions. 

*'  This  Government  was  unable  to  agree  to  any  arrangement  based  on 
tbe  provisions  of  tbe  act  of  1870,  and  in  a  note  addressed  to  Sir  Edward 
Thornton,  the  British  minister,  under  date  of  January  27, 1871,  he  was 
informed  that  *•  this  Government  umlerstauds  the  twenty-seventh  sec- 
tion of  tbe  extradition  act  of  1870  as  giving  continued  effect  to  tbe  ejc- 
istiug  engagements  for  the  surrender  of  criminals.  Imperfect  as  they 
are,  in  view  of  the  long  conterminous  frontier  between  British  North 
America  and  tbe  United  States,  we  must  bo  content  to  suffer  the  incon- 
venience until  Pailiament  shall  put  it  in  the  power  of  Her  Majesty's  Gov- 
ern meat  to  propose  a  more  comprehensive  and  acceptable  arrangement.' 

"The  British  Government  was  thus  distinctly  and  formally  advised 
of  tbe  position  and  of  the  views  of  the  United  States,  uiu\  no  exception 
thereto  has  been  expressed. 

"A  further  effort  to  effect  a  treaty  was  made  in  1873,  after  tbe  passage 
by  the  British  Parliament  of  an  act  amending  tbe  act  of  1870,  which 
resulted  in  faUare,  for  precisely  similar  reasons. 

"  This  failure  to  negotiate  a  new  treaty  arose  solely  because  the  Uni- 
ted States  could  not  accept  as  part  of  it  some  of  the  provisions  of  tbe 
act  of  1870,  and  preferred  to  go  on  under  tbe  treaty  of  1842,  as  thereto- 
fore construed,  and  practically  carried  into  effect  by  each  Government  j 
and  thus  we  have  proceeded  uj)  to  the  present  time, 

*'In  support  of  the  construction  which  this  Government  in  1871,  in 
the  note  to  Sir  Edward  Thornton  above  referred  to,  gave  to  tbe  twenty- 
seventh  section  of  the  extradition  act,  it  appears  tbat  when  the  Court 
of  Queen's  Bench  was  called  to  pass  upon  the  very  qncstion,  in  the  case 
of  Bouvier  (27  Law  Times,  N.  S.,  844),  the  attorney -general  stated  that 
tbe  intention  had  been  to  make  a  general  act,  which  should  apply  to  all 
cases  except  where  there  was  anything  inconsistent  with  the  treaties 
referred  to.  So  far  as  the  point  was  passed  on,  the  lord  chief  justice 
expressed  the  opinion  that  it  was  (be  intention,  while  getting  rid  of  tbo 
statutes  by  which  tbe  former  treaties  were  carried  out,  at  tbe  same  time 
to  save  those  trejities  in  their  fidl  integrity  and  force,  and  that  the  result 
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bad  been  accom  plisbed.    Quo  of  tlic  otber  justices  thoagbt  tbe  question 
somewbat  doubtful,  aud  tbe  tbird  agreed  witb  tbe  cbief-justlce. 

"  The  Solicitor-General  of  tbe  United  States,  in  bis  opinion  in  Law- 
rence's case,  given  iu  August  of  last  year,  reached  tbe  same  conclasion, 
that  the  treaty  was  uot  affected  by  the  act. 

"  It  cannot  readily  be  believed  that  Parliament  intended  by  tbe  act  of 
1870  to  claim  tb©  right  to  alter  treaties  in  existence  without  notice  to 
tbe  other  Government,  or  to  impose  new  conditions  upon  foreign  Govern- 
ments seeking  extraditions  under  treaties  in  existence  prior  to  that  act 

"  The  United  States  has  declined  to  become  subject  to  the  British 
act  of  1870,  and  with  knowledge  of  this  tbe  Government  of  Great  Bri- 
tain has  continued  constantly  to  ask  and  to  obtain  extraditions  under 
tbe  treaty  of  1842,  and  since  tbe  refusal  of  tbe  United  States  to  nego- 
tiate a  new  treaty  under  tbe  provisions  of  that  act. 

''  Since  the  passage  of  tbe  act  of  1870  Great  Britain  hay  obtained  from 
this  Government  some  thirteen  warrants  of  extradition,  aud  has  insti- 
tuted a  much  larger  number  of  proceedings  to  obtain  extradition.  In 
no  instance  has  Great  Britain  thought  it  necessary  to  tender  any  such 
stipulation  as  she  now  asks  from  the  United  States,  or  to  present  her 
requests  for  extradition  in  any  way  different  from  that  in  which  they 
were  presented  prior  to  1870.  Tbe  United  States  in  the  same  time  have 
instituted  nirmerous  proceedings,  and  at  this  moment  have  three  crimi- 
nals in  London  iu  custody  upon  charges  of  forgery,  whose  extradition 
this  Government  is  seeking  in  the  usual  manner  provided  by  tbe  treaty. 

*'  During  this  period  no  intimation  has  reached  this  Government  that 
the  treaty  of  1842  was  not  iu  full  force,  or  that  the  act  of  1870  was 
claimed  to  limit  its  operation,  or  to  impose  upon  this  Government  the 
necessity  either  of  changing  its  laws  or  of  giving  stipulations  not  known 
to  the  provisions  of  tbe  treaty,  and  not  heretofore  suggested,  nor  has 
any  representation  been  made  to  this  Government,  by  that  of  Great 
Britain,  on  account  of  any  proceedings  taken  in  the  case  of  Lawrence, 
mentioned  in  the  opinion  attributed  to  the  home  office,  iu  the  note  of 
Lord  Derby  to  General  Schenck,  before  referred  to. 

**  But  now,  with  three  important  cases  pending  in  London  at  the  pres- 
ent time  for  extradition,  in  one  of  which,  at  least,  all  tbe  formalities 
have  been  complied  with,  we  are  informed  in  substance  that  it  had  been 
supposed  up  to  the  present  time  by  the  British  home  office  that  our  law 
Ofi  to  trials  for  other  than  extradition  offenses  was  iu  ;  nt  with 

the  law  of  1870  j  but  finding  it  to  be  otherwise,  we  are  v  <  d  with 

tbe  requirement  of  a  stipulation  in  order  to  obtain  what  ia  guaranteed 
by  tbe  treaty  of  1842,  whereby  tbe  United  States  must  rtr  the 

rigbtof  tbe  British  Parliament,  by  statute,  to  change  existin_  .  i>r> 

treaties,  and  to  impose  upon  this  Government  conditions  and  stipnU- 
tions  to  which  it  bad  not  given  its  assent. 

"  As  relates  to  tbe  particular  case  of  the  fugitive  Winslovr,  tiiero  is 

not,  80  far  an  I  am  aware,  any  intention  of  trying  biin  for  any  ofTensea 
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other  than  those  on  which  irulictments  wero  transmilted,  and  for  which 
his  suitc'IkIlt  Wiis  demanded  5  but  the  United  States  will  give  no  slip- 
nlation  of  which  the  treaty  does  not  authorize  tiie  demand. 

"As  the  fitipiihitiou  or  condition  is  demamled  by  Great  Britain  as  a 
right,  the  right  of  the  di'uiand  must  be  establishecl. 

*'Tlie  President  regrets  that  a  condition  whieh^  in  his  judgment,  is 
without  any  juatilicatiou  under  the  treaty  shoidd  have  l>eeu  asked.  Qe 
regards  the  question  thus  presented  as  of  a  grave  and  serious  character, 
01!  the  liiial  sidutiiui  of  which  must  probably  depend  thecontiuuanceof 
the  extradition  article  of  the  treaty  of  1842.  He  cannot  recognize  the 
right  of  any  other  power  to  change  at  its  pleasure,  and  wilLout  tbo  as- 
sent of  the  United  States^  the  terms  and  conditions  of  an  executory 
agreement  in  a  treaty  soleniuly  ratified  between  the  United  Stales  and 
that  i>ovver.  lie  thinks  that  the  twenty-seventh  section  of  tlie  British 
act  of  1870  was  specially  intended  to  exempt  the  treaty  with  the  United 
States  from  the  appTtcution  of  any  of  the  new  conditions  or  provi^^ious 
embodied  in  that  act,  and  to  leave  that  treaty  to  he  construed,  and  tlio 
surrender  of  fbgitives  thereunder  to  be  made,  as  had  been  previously 
done. 

"  Do  hopes  that,  on  a  further  consideration,  Iler  Majesty's  Govern- 
ment will  see,  in  the  section  referred  to,  the  effect  which  he  supposes  it 
was  designed  to  have. 

"  But  he  recogijizes  that  it  is  for  the  British  Government  to  construe 
audenibice  its  own  statutes;  and  should  n(!r  ]Majesty'«  Government 
finally  eouchide  that  the  British  Parliament  has  attached  a  new  condi- 
tion to  the  compliance  l)y  that  Government  of  its  engagement  with  the 
United  States  uuder  the  tenth  article  of  the  treaty  of  1842  relating  to 
extradition,  requiring  from  the  United  States  stiimlatious  not  provided 
for  or  contemplated  in  the  treaty,  he  will  deeply  regret  the  necessity 
which  will  thereby  be  imposed  upon  him  ami  does  not  see  how  he  can 
avoid  regarding  the  refusal  by  Great  Britain  to  adhere  to  the  provi.sions 
of  the  treaty  a«  they  have  been  reciprocally  understood  and  construed 
from  its  date  to  the  present  time,  or  the  exaction  by  that  Government 
of  a  coEdilion  heretofore  unknown,  as  the  infraction  and  termination  of 
that  provision  of  the  treaty. 

'*  You  are  not  authorized  tt>  cuter  into  any  Hlipiilationoi  niHhTstiinding 
as  to  the  trial  of  Wiuslow,  in  case  he  be  delivered  up  to  justice.  His 
suirender  is  asked  under  and  in  accordance  with  the  provisions  of  the 
tenth  article  of  the  ti-eaty  between  the  United  States  and  Great  Britain 
of  the  yih  of  August,  1812.  lie  is  charged  with  a  crime  included  within 
the  list  of  crimes  enumerated  in  the  treaty  ;  that  crime  was  committed 
within  the  juri.sdiction  of  the  United  States,  and  he  has  sought  an  asy- 
lum and  1-een  found  withiu  the  territories  of  Great  Britain,  and  the 
United  States  have  produced  such  evidence  of  his  criminality  as  ac- 
cording to  the  laws  of  Great  Britain  would  justify  his  apprehension  and 
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VAXs,T:.:'K,f:Tit  for  trial  if  the  crime  or  offense  liad  been  eommitted  in 
fypfAt  BriUiin. 

"^YfAiTsiW  commonicate  the  substance  of  this  to  Lord  Derbj,  and, 
•fc//fjld  b«  de-ilre  it,  yon  may  read  it  to  him. 

Mr.  Flnh,  ntn.  of  Su^:,  to  Mr.  Hoffcan,  Mar.  31,  li?7C.    IISS.  loss..  Gr.  Brit; 
Jot.  hf-:..,  l^f». 

'■•[Telesram] 

"  LosDO^f ,  April  27, 187d. 
**  Fx.«i0,  fkereUtr^j  WoMhington  : 

*Uf  Winslow  (;et.H  Ixrfore  Qneen's  Bench  on  Ao^am  raipvx,  am  I  to  em- 
ploy tutUMr^X  T    8b»II  not  intervene  unless  instmcted. 

"  Hoffma:?,  CkarfSy 

**Coausel  on  kabea*  corpu$  seems  impracticable  in  present  condition 
of  the  case.  You  will  present  to  Lord  Derby  copy  of  eight  sixty-foor, 
with  a  note  referring  to  your  previous  oral  communication  thereof,  and 
stating  that  you  do  so  under  instructions,  in  a  final  hope  of  still  pre- 
serving the  treaty,  and  in  the  further  bope  that  he  may  see  therein  sof- 
ficient  cause  to  prevent  the  discbarge  of  Winslow,  and  to  order  his  sur- 
render under  tbe  tenth  article  of  the  treaty  of  eighteen  forty -two,  in 
accordance  with  tbe  requisition  of  this  Government. 

'^  You  will  further  state,  in  substance,  that  although  the  United  States 
does  not  recognize  tbe  statute  of  eighteen  seventy  as  controlling  extra- 
dition under  our  treaty,  still,  as  Great  Britain  claims  to  be  governed 
thereby,  jou  boi>e  that  bis  lordship  will  see  in  the  twelfth  section  au- 
thority for  bis  intervention  to  cause  the  surrender  in  accordance  with 
tbe  treaty." 

Mr.  Fihh,  8ic.  of  Stale,  to  Mr.  Hoffman  (telegram),  Apr.  28, 1876.    For.  Bol.,  1876. 

"  I  have  the  honor  to  acknowledge  tbe  receipt  of  your  note  of  the 
13th  instant,  informing  me,  at  the  request  of  the  govern  or- general  of 
Canada,  that  one  Maraiue  Smith,  late  of  Detroit,  was  committed  as  a 
fugitive  from  justice  in  the  county  of  Essex,  Ontario,  upon  the  4th 
of  April  last,  and,  as  tbe  usual  application  for  his  surrender,  under  the 
extradition  treaty,  had  not  been  received,  that  upon  the  4th  of  June  he 
will  be  entitled  to  claim  bis  discharge. 

*<npon  tbe  lltb  ultimo  tbe  governor  of  Michigan  addressed  me, 
stating  that  the  person  referred  to,  after  an  examination,  had  been  com- 
mitted for  the  crime  of  murder,  and  was  held  to  await  extradition,  and 
requested  that  the  proi)er  steps  be  taken  for  that  purpose. 

"  Tbe  case  bad  not  been  brought  to  the  attention  of  this  Department 
prior  to  that  time. 

"As  Her  Majesty's  Government,  at  tbe  time  of  the  receipt  of  this 
communication,  bad  already  informed  the  United  States  that  Winslow 
and  other  fugitive  criminals,  then  in  British  jurisdiction,  in  whose  cases 
the  necessary  steps  had  been  taken,  and  who  had  been  committed  for 
extradition,  would  not  be  snrrendered  pursuant  to  the  stipalationB  of 
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the  10th  article  of  the  treaty  of  1842,  it  was  deeinecl  advisable  lo  desist 
from  inefeiTiriig:  arftlieationa  for  extradition  in  new  cases  until  the  floal 
decision  of  Her  Majesty's  Ooveriiinent  on  that  question  should  be 
reached,  and  the  governor  of  Michigan  was  informed  of  this  eouelnsion. 
*^  While,  therefore,  requesting  you  to  express  the  thanks  of  this 
Government  to  bis  excelleney  the  govcrnor-general  for  his  courtesy  in 
furnishing  the  information  referred  to,  I  have  to  request  that  yon  will 
iuform  him  of  the  reason  why  no  formal  request  has  been  preferred  in 
this  case  pending  the  decision  of  Her  Majesty's  Government  in  the 
Winslow  and  other  eases  now  before  it." 

llr.  FiBb,  Sec.  of  State,  to  Sir  E.  Tbornton,  May  17,  187G.    MSS.  Notes,  Or. 
Brit.;  For.  Btl.,  1876. 

"  Your  No.  7i),  under  date  of  3Iay  C,  inclosing  a  copy  of  a  note  ad- 
dressed to  you  by  Lord  Derby,  in  relation  to  the  extradition  of  Winslow, 
bearing  date  May  4,  reached  me  late  on  the  17th  instant, 

'*  This  note  of  Lord  Derby's  on  its  face  is  a  reply  to  a  note  from  you 
to  him,  wherein  you  communicated  the  general  puritort  of  an  instruc- 
tion addressed. by  me  to  you,  under  date  of  the  3lst  of  March  last ;  but 
on  the  -9th  of  April  last  you  had  given  to  Lord  Derby  a  copy  of  the 
instruction  of  31st  of  March.  Uis  loi-dshij/s  note  of  the  4th  of  May  is 
therefore  taken  as  a  reply  to  that  instruction,  although  it  contains  allu- 
sion to  some  expressions  in  your  note  which  were  not  there  in  pursuance 
of  your  instruction. 

"If  Her  Miijesty's  Government  had  simply  persisted  in  a  refusal  to 
deliver  Winslow  and  the  other  criminals  now  in  custody  awaiting  ex- 
tra<lition,  for  the  reasons  heretofore  given,  it  would  have  been  unneces- 
sary to  prolong  discussion,  inasmuch  as  the  diutinctauddetinite  refusal 
of  this  Government  to  give  any  assurance  or  stipulation  not  called  for 
by  the  treaty,  or  to  admit  the  right  of  Great  Britain  to  exact  from  the 
United  States  stipulations  foreign  to  the  treaty,  as  a  condition  of  the 
peribrmauce  by  Great  Britain  of  her  obligations,  had  already  been  com- 
uaunicated  to  Lord  Derliy. 

"But  as  the  note  in  question  assumes  to  give  the  grounds  on  which  the 
refusal  to  surrender  the  criminals  is  based,  and  iu  large  measure  seems 
to  change  those  previously  assumed,  and  as  the  United  States  cannot 
a.sscnt  to  the  accuracy  of  many  of  the  statements  made,  or  to  the  infer- 
ences drawn  therefrom,  it  seems  necessary  that  some  replj'  should  bo 
made. 

"  In  my  instruction  of  the  Slst  of  March  last,  reference  was  made  in 
detail  to  numerous  cases  decided  in  the  courts,  and  to  evidence  from 
various  sources,  alike  British  and  American,  including  the  testiuiony  of 
Briliah  oflicials  best  versed  in  extradition  law,  the  opinions  of  British 
Grown  lawyers,  the  published  decisions  of  Bntish  courts  and  British 
writers  upon  extradition  law,  that  where  a  criminal  was  in  good  faith 
demanded  for  one  offense  within  the  treaty,  and  surrendered  therefor, 
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tliere  was  no  a^eement,  anderstandiiig,  nor  practice  that  be  might  uq 
be  placed  on  trial  for  atiotber  offeose  with  which  ho  wa8  charged^  Ul 
addition  to  the  extradition  criuie. 

"Loixl  Derby  dues  not  explain,  luodify,  or  deuy  that  the  whole  carreu 
of  authority  is  to  Ibis  efl'eet,  but  meets  the  point  with  the  ai»8ertion  tl 
*  there  is  no  ciiBo  wUbiii  tlie  knowledge  of  this  [the  British]  Govenimeu 
in  which  a  prisoner  was  ^iirrcnidered  by  Englaiul  for  one  ott'en.se,  and 
tried  by  the  United  JStates  for  a  difierent  oue,'  and  8tat4^s  that  the  ca3 
of  Ileilbninn  was  a*  private  ptoyecutiou/and  that  no  evidence  caa^ 
found  of  tiie  attention  of  the  Goverunient  having  been  called  to  it.     In' 
a  subsequent  pas-saj^e  he  again  speaks  of  '  private  pronecutions,'  to  which^ 
the  attention  of  the  Government  has  not  been  called.    I  am  at  a  loss  t< 
appreciate  the  application  of  the  term  *  private'  to  the  prosecution  of  j 
felony  in  the  name  and  behalf  of  the  state  or  sovereign.     If,  however^ 
it  means  no  more  than  what  iscluimetl  when  it  is  said  that  the  attention 
of  the  Government  had  not  been  called  to  a  i)articnlar  ca»e,  the  queii 
tion  arises  as  to  that  jealous  protection  of  indivi(hial  and  personal  right 
whielj  is  the  juMt  jiride  of  British  as  it  is  of  United  States  laws,  au 
which  constitutes  so  large  a  part  of  Lord  Derby's  note.    The  alle| 
criminal  in  wliose  behalf  the  state  has  exercised  its  sovereign  power 
whom  it  has  seized  and  brought  from  a  distant  land  under  solemn  treatj| 
obligations,  is  especially  entitled  to  be  looked  after  by  the  state,  and  iM 
protected  in  such  rights  as  belong  even  to  the  criminal. 

"  If  Luid  I)tTb\'s  theory  that  the  pr<)hibiti<m  of  the  triiil  of  a  suf 
reD«lered  fugitive,  for  other  than  the  specific  crime  for  which  he  hud 
been  delivered,  be  correct,  either  as  a  recognized  principle  of  the  ge 
eral  or  international  law  of  extradition  (if  there  be  any  such  agreement 
between  nations  on  the  8ul>j«'ct  of  extradition  as  to  form  what  tran 
regarded  as  'international  law'),  or  as  implied  in  the  treaty  of  It 
then  a  surrendered  fugitive  is,  under  such  international  law  (if  such 
be),  or  under  such  treaty,  placed  in  the  hands  of  the  receiving  Goveix 
ment  with  the  highest  obligations  of  honor,  of  justice,  and  of  intern 
tional  faith  to  protect  that  fugitive  from  any  other  prosecution  thai 
such  as  that  Government  chums  that  he  is  liable  to. 

•*The  fugitive  is  surrendered  to  the  Government  in  its  polifica 
capacity,  anil  if  he  be  subjected  to  any  ])rosecution  against  whitrh  h^ 
has  a  right  to  immnnity,  the  Govt?rnmeiit  into  whose  especiiU  chitrg^ 
and  guanlianship  he  has  been  surrendered  for  a  spetrific  pur|)ose  vie 
lates  Its  faith  and  neglects  its  duty,  both  to  theindividualsurrender 
and  to  the  state  which  surrendered  him.    On  the  theory  advanced 
bis  lordship,  the  surren<lertd   fngitive  must  look  1o  the  state  in  it 
political  character— what  Lord  Derby  calls  '  the  Government' — for  hi 
protection;  anl  that  poorer,  call  it  statu  or  governmentf  cannot  ttacapc 
its  res[K)nsibi]ity  by  the  ]d<*a  of  ignorance,  and  that  itn  ntteotloo  bad 
not  Iw^en  called  to  the  case. 
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"  Heilbroiiu  was  a  fugitive  criminal  demautlL^d  by  Great  Britain  under 
the  treaty  of  1842,  on  tlie  charge  of  forgery,  and  was  accordingly  deliv- 
ered up  by  the  United  States  to  British  ju.stiee.  He  was  tried  fur  for- 
gery before  a  British  court  and  acquitted,  and  was  thereupon  indicted 
and  tried  for  a  public  oflense  not  named  in  the  request  or  warrant  of 
extradition,  and  one  not  included  in  the  treaty,  and  he  was  thereof 
convicted. 

"  If,  nnder  British  jurisprudence,  no  pnblie  pro-secutor  is  provided  to 
enforce  her  law  against  criminals  surrendered  on  a  demand  made  upon 
a  foreign  state,  and  the  duties  of  a  prosecntor  are  discharged  by  an  in- 
dividual not  technieally  aservantof  the  Cruwn,  but  pennitted  to  assume 
that  olBce,  can  the  Government  of  Great  Britain  elaitm  or  expect  that 
the  regular  proceedings  in  her  courts  can  be  disavowed  by  the  political 
branch  of  the  Government  as  not  having  been  brought  to  its  attention, 
or  that  such  proceedings  form  no  element  in  determining  what  has  been 
the  practice  of  the  two  Governments  under  the  treaty? 

"  Heilbronn*8  case  was  not  referred  to  as  an  exceptional  one,  but  aa 
one  of  the  numerous  instances  all  tending  to  prove  the  nnI)roken  practice 
and  understanding  of  the  two  Uovernments. 

"In  addition  to  Heilbronn'aand  the  ol  her  cases  heretofore  referred  to 
by  me,  there  are  other  and  recent  decisions  of  dislingnished  British 
judges  directly  npon  the  point,  and  in  full  harmony  with  the  views  main- 
tained by  the  United  States. 

"  Mr.  Justice  Ramsay,  in  the  case  of  Israel  Rosenbaum,  in  the  enpreme 
court  of  Canada,  in  1874,  when  the  discharge  of  the  prisoner  was  claimed 
beciiuse  there  was  no  prohibition  under  the  laws  of  the  United  States 
n gainst  the  trial  of  criminals  for  offenses  other  than  those  for  which 
they  were  extradited,  as  was  requireil  by  the  act  of  1870,  says: 

"*If  it  were  recognized  as  a  principle  of  international  law  that  a 
juisoner  extradited  could  only  be  tried  for  the  crime  for  which  the  ex- 
traditiou  took  place,  it  wcadd  not  have  been  necessary  fori  ho  Imi>erial 
Parliament  to  make  these  provisions  (alluding  to  the  provisions  of  iho 
act  of  1870),  and  adds,  ^  1  am  not,  however,  aware  that  it  lias  been  laid 
down  in  lingland,  that  a  man  once  within  the  Jurisdictiou  of  English 
courts  could  set  up  the  lorm  of  his  arrest,  or  the  mode  by  which  ho 
came  into  custody,  as  a  reason  for  his  discharge  when  accnse<l  of  crime;' 
and  the  same  was  substantially  held  in  the  case  of  Worms,  extradited 
from  Canada  within  tho  last  few  weeks. 

*'  It  is  not  the  province  of  any  Government  to  make  inquiry  into  the 
extent  of  knowledge  which  the  political  department  of  another  Govern- 
ment may  have  as  to  the  practice  or  the  administration  of  justice  in  its 
(courts  in  reference  to  extradition,  but  I  liave  alluded  in  prior  instruc- 
tions to  the  uniform  practice,  without  dissent  or  objection,  in  both  coun- 
tries under  the  treaty  of  1842,  and  ha%'e  shown  that  it  was  common  in 
both  countries,  and  that  it  was  held  by  high  judicial  decisions  in  both, 
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that  a  prisoner,  extradited  in  «ood  faitb  for  an  extradition  crime,  mlgli 
also  be  tried  for  another  crime. 

"  Lord  Derby,  iu  his  note,  again  refers  to  the  provisions  of  the  act  of 
Congress  of  August  12,  1818,  as  showing  that  persons  delivered  op 
could  not  be  tried  for  any  ottenaes  other  than  those  for  which  they  we 
surrendered;  although  iu  my  former  instructions  I  stated  that  the  Unite 
States  district  court,  and  the  SolicitorGeuoral,  acting  in  the  place 
the  Attorney-General,  had  each  separately  decided  precisely  the  opp< 
site.  The  construction  of  the  municipal  laws  of  a  state  pertain  to  tha 
state,  and  not  to  other  Govern tiients. 

"  In  the  United  States,  a  treaty,  duly  ratified  and  exchanged,  is  the] 
supreme  law  of  the  land,  and  its  provisions  are  binding  without  Icgi8l»<l 
tion.  It  becomes  convenient,  however,  from  time  to  time  to  enact  Iaw»^ 
to  regulate  the  general  course  of  proceedings  arising  under  one  or  a_ 
variety  of  treaties ;  but  such  legislation  is  purely  internal  and  manic 
pal. 

'*  The  act  of  1848  recognizes  the  fundamental  doctrine  that  the  so 
render  of  a  fugitive  criminal  is  a  political  act  of  the  Government,  and 
the  function  of  the  court  or  magistrate  is  only  to  determine  whether  i 
case  has  been  made  out  iu  accordance  with  the  treaty  or  the  statut 
enacted  in  aid  of  its  enforcement.    It  neither  adds  to  nor  detracts  fron 
the  obligations  created  by  the  treaty,  and  is  not  essential  to  the  execa^ 
Uoa  by  the  United  States  of  its  engagements  under  the  various  extr 
nition  treaties  into  whieh  this  Goveruiuent  has  entered,  but  affords  al 
convenient  and  satisfactory  aid  in  tlie  admiinstnition  of  those  obi 
tions. 

♦*  When  the  United  States,  by  the  twenty-seventh  section  of  the  tre 
of  1794,  in  much  the  same  language  as  the  present  treaty,  engaged  to 
deliver  up  fugitives,  no  act  whatever  was  passed,  but  fugitive  ciiuiinnla 
nevertheless,  were  given  up  on  the  demand  of  Great  Britiiin  under  tha 
provision  of  the  treaty. 

•'  In  like  manner  when  the  tenth  article  of  the  treaty  of  18-12  went  into 
effect,  no  statute  was  needed,  but  six  years  thereafter  (iu  184«)  the  i 
in  question  was  passed  as  being  thought  advisable  to  provide  machiii<| 
ery  to  carry  out  all  treaties  i)rovidiug  for  extradition,  not  only  witli 
Great  Britain,  but  with  all  Governments  with  which  the  United  State 
had  and  might  have  treaties,  no  matter  what  may  be  their  parUcula 
provisions. 

**  Of  these  treaties,  some,  as  I  have  said,  contain  restrictioDa  aa  to  ( 
crimes  for  which  a  criminal  may  be  tried  by  the  state  demanding  him, 
and  others  arr  Nilent  on  the  question  ;  but  the  .net  a|^p]it     "       ''. 

♦'Lord  Derby,  in  his  note  to  you,  contends  that  the  Bj  raditiofl 

act  of  1870  imposed  no  new  condition  ni>on  the  treaty  of  l«4:i,  but  il 
his  note  of  April  13  he  refers  to  the  condition  *  which  Ilr-  "" 
Government  are  compelled  to  require  under  section  3,  sub 
the  act  of  1870.' 
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"When  it  is  proposed  to  eDgraft,  whether  b}'  implication  o*  by  net  of 
Parliament^  upon  an  existing  treaty,  a  i^rovi.sian  not  expressly  con- 
taineil  therein,  I  may  be  permitted  to  look  iu(o  tbe  debates  in  the 
Urifish  Parliament  in  18CG,  when  it  was  proi>o8ed  to  amend  a  bill  to 
^arry  into  elieet  tbu  treaty  with  Fraiiee,  by  requiring  astipulation  simi- 
lar in  its  purport  to  that  now  asked  of  tbe  United  States,  and  tberetiiid 
that  his  lordship,  at  the  time  Lord  Stanley,  and  then,  as  now,  Her 
Majesty's  secretary  of  .state  for  foreign  aflfairs,  oj^posed  the  amendment, 
saying  that '  in  a  case  like  this,  international  conrtesy  demanded  that 
the  treaty  should  not  be  materially  altered  without  communication  with 
the  other  party.' 

*^  In  the  same  debate,  Lord  Cairns,  tbeu  attorney-general  and  now  lord 
chancellor,  said  that  the  bargain  was  made  between  the  sovereigns,  and 
the  amendment  *  proposed  to  introduce  a  new  ingredient  into  the  bar- 
gain which  did  not  exist  at  the  time  the  bargain  was  made.  It  might 
have  been  unreasonable  that  this  new  ingredient  had  not  been  introduced 
at  the  beginning,  but  to  introduce  it  now  was  simply  to  break  the  bar- 
gain which  the  sovereigns  had  made  and  Parliament  had  ratified;  it 
was  to  infringe  ui)on  treaty  engagemeiit.s,  and  that  without  notice  to 
the  other  side.'  And  further,  and  in  particular  reference  to  the  latter 
part  of  the  amendment,  quite  similar  to  the  provisions  of  the  act  of 
1870,  now  under  discu.ssion,  he  said,  Mo  put  such  words  into  an  act  of 
Parliament,  which  did  not  exist  in  the  treaty,  would  only  be  offering  a 
gratuitous  insult  to  the  foreign  power  to  whom  it  applied,  without  secur- 
ing any  real  advantage.'    The  amendment  was  withdrawn. 

**The  treaty  between  Great  Britain  and  France,  which  was  the  sub- 
ject of  that  debate,  wa.s,  like  that  between  Great  Britain  and  the  United 
States  of  1842,  silent  as  to  an  inhibition  of  the  prosecution  of  a  sur- 
rendered fugitive  for  other  than  the  specitio  oflcnse  for  which  he  was 
given  ui>.  The  proposition  in  Parliament  thus  sternly  and  honestly 
denounced  and  defeated  as  'discourteous,'  as  •breaking  a  bargain,'  as 
Mnfringing  upon  treaty  engagements,'  as  'a  gratuitous  insult  to  a  for- 
eign power,' and  as  'securing  no  real  advantage,'  is,  nevertheless,  what 
it  is  now  claimed  has  been  done  by  virtue  of  the  act  of  1870  with  regard 
to  the  United  States. 

"  Her  Majesty's  Court  of  Queen's  Bench  in  Bouvier's  case,  and  more 
recently  the  courts  in  Canada,  have  substantially  held  the  same  high 
doctrine  which  the  eminent  statesmen  whom  I  have  cited  not  long  since 
announced  in  their  places  in  Parliament.  Neither  international  law  nor 
international  courtesy  have  changed  the  principles  on  which  they  were 
then  recognized  as  resting. 

'^The  United  States  adheres  to  the  position  announced  in  my  former 
instruction,  that  it  will  recognize  no  power  to  alter  or  attach  couditioua 
to  the  executory  parts  of  an  existing  treaty,  to  which  it  is  a  party,  with- 
oat  its  previous  assent. 
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^*  Lord  Derby  seems  to  imagine  some  want  of  reconciliation  butwectti 
the  views  of  the  United  States  upon  this  extradilion  question  and  tbo«e 
asserted  in  its  behalf  ou  the  rights  of  political  asylum,  and  osUa  nh 
is  to  prevent  the  United  States  from  obtaining  a  prisoner  on  one  cha 
and  trying?  him  for  a  politieal  offense.    The  answer  is  ready : 

"  The  inherent,  inborn  love  of  freedom,  both  of  thoaght  and  of  aelio; 
engraved  in  the  hea.rt8  of  the  people  of  this  country  so  deeply  that  D( 
law  can  reach  and  no  Atl ministration  would  dare  to  violate. 

"A  large  proportion  of  those  who  sought  refuge  on  our  shores  prioi 
to  the  formation  of  this  Government  sought  this  country  for  the  enjoy- 
ment of  freedom  of  opinion  ou  political  and  religious  subjects,  and  thei 
descendants  have  not  forgotten  the  value  of  an  asylum  nor  the  obliga- 
tion of  a  state  to  shelter  and  r>rote«.t  political  refugees.  Neither  tho 
extradilion  clause  in  rbe  treaty  of  1704  nor  in  that  of  1H42  <H>ijtiiin« 
any  reference  to  immunity  for  politieal  offeuses,  or  to  the  protection  oi 
asylum  fur  political  or  religious  refugees.  The  public  sentiment  of  liotlil 
countries  made  it  unnecessary.  Between  the  United  States  and  Great 
Britain  it  was  not  supposed  on  either  side  that  guarautees  were  required 
of  each  other  against  a  thing  inherently  impossible,  any  more  than,  by 
the  hiws  of  Solon,  was  a  punishment  deemed  necessary  against  the 
crime  of  parricide,  which  was  beyond  the  iK)S8ibility  of  contemplation. 

"That  a  setiHment  stronger  than  written  law  has  been  sulBcient  to 
prevent  any  attempt  to  infiinge  on  this  right,  it  is  but  necewsary  to  re- 
call tbe  iwlitical  events  occurring  in  Eu^iland,  in  Ireland,  and  iu  tbi 
United  States  since  the  treaty  of  1842  bna  been  in  force,  the  attempted 
and  actual  rebellions  which  have  been  witnessed,  and  the  consequent 
exodus  of  parties  engaged,  and  yet  not  a  demand  by  either  Government 
npou  the  other  for  tbe  8urren<ler  of  a  fugitive  for  a  political  offense.  Iq 
this  respect,  what  has  been  must  continue  to  be. 

"Careful  as  this  Government  has  been  and  will  be  to  maintain  the 
right  of  asylum  for  political  and  religious  refugees,  it  is  mindful  of  the 
duty  to  its  own  citizens  and  to  society  at  large  devolving  upon  a  state 
to  visit  punishment  upon  offenders  against  the  laws— a  duty  in  noway 
antagonistic  to  the  preservation  of  the  right  of  asylum. 

"The  rights  of  society  and  the  duties  of  the  state  iu  the  punishmen 
of  criminals  should  not  be  narrowed  and  unduly  restricted  upon  the' 
vague  suggestion  or  fear  that  at  some  time  some  puliliful  criminal  ma; 
be  placed  iu  jeopanly. 

"The  duty  of  (t(>vcrnmcut  to  protect  its  own  cili/cnn  nnd  punish 
crime  is  equally  a  duty  with  that  of  aflnnlnig  hospitality  and  shfltiTta' 
political  offenders  from  abroad. 

"Tho  Government  of  tho  United  StiiU;>  ^^■f^*  no  i«  r^i.n  u  ujk  • 
should  be  sacriflced  to  the  other,  any  more  than  why  all  criminals  shool 
escapt*.  for  fe^ir  some  iioliticul  offender  may  suffer. 

"His  lordship  believenthat  the  only  test  and  safeguard  for  th<»  liberty 
of  the  individual  and  the  maintenance  of  the  right  of  asylum  are  to  b« 
770 


0 


4 


CHAP.  XL]  limitation   AS   TO   TRIAI..  [§  270. 

found  in  the  principle  for  which  he  contends,  that  the  crime  or  urituea 
of  which  a  miui  is  accoeed  in  the  country  Rurrenderiufr,  and  for  wbich 
he  is  surrendered,  are  the  onlj  crimes  for  whicli  he  ought  to  be  tried  in 
the  country  claimiug. 

"Differing  with  his  lordship,  I  think  that  the  liberty  of  the  individual 
and  the  right  of  asylum  would  be  equally  guarded  (independently  of  any 
reliance  on  common  principles  and  on  the  gootl  faith  of  both  nations) 
bja  treaty  providing  that  a  surrendered  criminal  shall  bo  tried  for  none 
other  than  one  of  the  several  crimes  enumerated  in  the  treaty,  ;id(1  for 
■which  eacli  Government  is  willing  to  surrender.  The  fugitive  would 
thus  bo  efiectuaUy  protected  against  trial  for  a  political  ofl'euse,  justice 
would  be  more  efTectually  administered,  and  crime  be  allowed  less  ehaueo 
of  escape, 

*'The  United  States  would  not  object  to  such  limitation  in  any  treaty 
which  it  maybe  called  upon  to  negotiate  with  a  foreign  state.  But, 
with  the  limitation  proposed  by  Lord  Derby, it  is  possible  that  if  a  crim- 
lual  be  suiTcndered  ou  a  charge  of  murder,  and  if  the  evidence  devel- 
oped on  the  trial  establish  only  manslaughter,  he  might  consequetitly 
escape;  or  if  one  be  charged  with  assault  with  intent  to  kill^  and  after 
the  issuing  of  the  requisition  or  of  the  warrant  the  victim  dies,  it  is 
doubted  whether  in  this  case,  under  the  common  law  of  England,  which 
obtains  also  in  most  of  the  United  States,  the  fugitive'  could  be  con- 
victetl  of  assault,  etc.,  and  not  having  been  surrendered  for  murder,  the 
doctrine  contended  for  would  protect  him  from  trial  on  such  charge. 

"I  should  not  here  again  advert  particularly  to  the  British  act  of 
1870  but  that  Lord  Derby''s  note  seems  to  invite  some  examination  of 
its  provisions,  and  that  ho  alludes  to  the  abortive  efforts  made  since  its 
enactment  to  negotiate  a  new  treaty  of  extradition  between  the  United 
States  and  Great  Britain,  and  (as  he  seems  to  claim)  under  its  pro- 
visions. 

*'  In  1870  Great  Britain  had  three  treaties  of  extradition — with  France, 
Denmark,  and  the  United  States. 

•'Owing  to  dith<;ulties  presented  by  British  law,  the  tieaty  with 
Fnvnce  had  been,  at  least  between  1813  and  ISOG,  practically  a  dead 
letter ;  the  tTeaty  with  Denmark  has  (as  has  been  represented)  rarely 
been  resorted  to,  if  at  all. 

*^Tho  English  practice  as  to  extradition  has  been  with  the  United 
States  under  the  treaty  of  1842.  What  that  practice  had  been  I  have 
shown. 

"  Great  Britain  at  this  time  iletermined  to  establish  a  system  of  ex- 
tradition, applicable  to  all  Governments,  for  her  convenience,  and  in 
order  to  save  the  difficulty  which  had  been  experienced  in  obtaijiing  the 
assent  of  Parliament,  or  in  providing  the  means  of  carrying  out  a  treaty, 
and  in  substance  proposed  to  define  under  what  hmitations  and  condi- 
tions extraditioD  ought  to  be  and  might  be  had. 
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"  It  was  lier  right  to  propose  a  sj^stcm  and  to  invite  foreign  states  to 
accede  to  her  views  and  make  treaties  tbercander.  The  general  system, 
however,  was  anomalous.  It  applied  the  same  restrictions  to  a  Chris- 
tian or  a  non-Christian  state,  and  left  no  opportunity  to  suit  a  particu- 
lar treaty  to  the  particular  demands  of  two  Governments.  Soon  after 
the  passage  of  the  act  of  1870,  a  proposition  was  made  to  the  United 
States  to  make  a  treaty  thereunder,  and  after  some  examination  the 
proposition  was  declined. 

"  In  1873,  an  amendatory  act  was  passed,  and  further  application 
being  made,  a  negotiation  was  inaugurated. 

"  Difficulties  were  experienced  at  the  outset,  and  at  every  stage,  grow- 
ing out  of  the  system  which  had  been  adopted  and  the  inflexible  char- 
acter of  the  provisions  of  the  act.  Various  drafts  were  from  time  to 
time  prepared  at  the  British  foreign  office,  and  discussed,  with  an  effort 
to  reach  an  agreement.  In  these  drafts  it  was  proposed  that  a  criminal 
should  not  be  tried  for  any  offense  committed  prior  to  his  surrender, 
other  than  the  particular  offense  on  account  of  which  his  surrender  was 
made ;  and  while  an  effort  was  made  to  extend  the  right  to  try  a  crimi- 
nal to  any  of  the  extradition  crimes  named  in  the  treaty,  and  to  any 
higher  crime  than  that  for  which  he  was  surrendered,  the  effort  was 
abandoned  because  the  United  States  was  informed  that  under  the  act 
a  provision  was  inadmissible  by  which  an  offender  surrendered  for  one 
offense  named  in  the  schedule  could  be  tried  for  any  other  tlfnn  the  ex- 
tradition crime.  The  negotiation  was  continued,  however,  until  June, 
1874,  when  the  United  States  reached  the  conclusion  that  a  treaty  could 
not  be  negotiated  under  the  act. 

"That  this  Government  ever  reached  or  expressed  the  opinion  that 
this  act  was  the  embodiment  of  what  was  the  general  opinion  of  all 
countries  on  the  subject  of  extradition,  is  far  from  correct. 

"  On  the  contrary,  the  United  States  was  and  is  of  the  opinion  that,  as 
the  provisions  in  a  treaty  placing  limits  on  the  right  of  a  foreign  state 
to  try  extradition  criminals  are  chiefly  inserted  to  protect  political  ref- 
ugees, it  amounts  to  a  sunx^nder  of  criminal  ju8ti<;e  to  that  principle  to 
limit  the  right  to  a  trial  for  the  single  particular  crime  named  in  the 
warrant  of  extradition,  but  that  a  proper  limitation  might  be  made  by 
providing  that  the  criminal  shall  be  tried  for  no  political  offense,  and 
for  no  crime  not  an  extradition  crime. 

"  Such  is  understood  to  be  the  provision  in  almost  all  the  French 
treaties  negotiated  with  Kuropean  powers  j  such  was  substantially  the 
provision  in  the  treaty  negotiated  between  Great  Britain  and  France  in 
18.12,  and  such  is  the  express  provision  inserted  in  the  treaty  negotiated 
between  the  British  island  of  Malta  and  Italy  in  18C3,  and  approved  in 
Great  Britain. 

"  From  the  earliest  period  this  Government  has  had  occanion  to  con- 
sider the  questions  arising  under  extradition  law;  the  Articles  of  Con- 
federation having  extradition  provisions,  as  has  the  Constitution  of  the 
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United  States,  goveruiiig  the  question  between  tbe  States  of  tlie  Union ; 
and  while  tbe  United  States  do  not  profess  to  lay  down  rules  of  inter- 
national law  on  this  question,  this  Government  does  not  consider  it 
now  for  the  first  time,  nor  has  its  jnrispradence  been  silent  in  develop- 
ing the  system.  In  the  negotiation  referred  to,  the  attention  of  the 
Government  of  the  United  States  was  directed  to  the  proposed  treaty 
more  than  to  the  act,  looking  to  its  provisions  as  binding  on  the  Govern- 
ment of  Great  Britain,  entirely  irrespective  of  the  act  in  question. 

**But  many  of  the  i>rovisions  of  the  act  did  not,  and  do  not,  seem  to 
be  reciprocal,  and  appear  to  farnish  excnses  for  a  failure  to  perlorin  an 
obligation  imposed  by  a  treaty  made  thereunder,  or  a  shelter  for  a  re- 
sponsibility which  naturally  belonged  to  the  Govornraent. 

"  In  view  of  the  position  assumed  by  Gieat  Britain  during  this  con- 
troversy, by  which  treaty  provisions  are  practically  made  subservient 
to  acts  of  rarliament,  the  difficulty  and  want  of  reciprocity  in  making 
any  treaty  thereunder  become  more  apparent. 

*'  It  is  not  my  intention  to  attempt  to  critically  examine  this  British 
statute,  but  it  will  not  be  inappropriate  to  refer  to  some  of  these  pro- 
visions. 

"  Her  Majesty's  Government  reserves  to  itself  the  right  by  section  2, 
after  an  arrangement  has  been  made  with  a  foreign  state,  by  the  order 
in  council  applying  the  act,  or  by  any  subsequent  order  to  Mini  it  the 
operation  of  the  onler,'  to  restrict  the  same,  and  to  '  render  the  o|)era- 
tion  thereof  suliject  to  such  conditions,  exceptions,  and  qnaliflcutiona 
as  may  be  deemed  expedient.' 

"Again,  section  2,  subdivision  one,  provides  that  a  fugitive  criminal 
shall  not  be  surrendered  for  a  political  offense,  *or  if  he  prove  to  the 
satisfaction  of  the  police  magistrate,  or  the  court  before  whom  he  is 
brought  on  habeas  corpus,  or  to  the  secretary  of  state,  that  the  requisi- 
tion for  his  surrender  has  in  fact  been  made  with  a  view  to  try  or  pun- 
ish him  for  an  ofiense  of  a  political  eharacter.'  In  substance,  therefore, 
the  criminal  may  take  two  appeals  from  the  decision  of  a  police  magis- 
trate on  this  question, an<l,  provided  he  succeeds  on  any  application,  he 
may  be  discharged  ;  but  no  provision  is  made  for  an  examination  of  the 
question  in  any  quarter,  should  Ihe  police  magistrate  decide  in  favor  of 
tbe  criminal.  In  such  event  a  question,  which  is  purely  one  for  the 
Government  to  deal  with,  is  remitted  to  a  i)olice  magistrate,  and  should 
he  improperly  decide,  the  Government  is  sheltered  by  a  quasi  judicial 
decision,  and  this  of  an  officer  not  necessarily  of  a  high  grade. 

"Again,  section  2,  subsection  three,  provides  that  a  fugitive  criminal 
shall  not  be  surrendered  unless  provision  is  made  bylaw  in  the  foreign 
state,  or  by  arrangement,  that  he  shall  not,  nnlil  he  has  had  an  oppor- 
tunity of  returning,  etc.,  bo  tned  *  for  any  oflenso  committed  prior  to  his 
L  surrender,  other  than  the  extradition  crime,  proved  by  the  facts  on 
I      which  the  surrender  is  grounded.' 


"  rt  will  be  seen  the  word  *crinie'  is  carefully  nscd,  in  tlic  aioji^aliir, 
and,  as  Lord  Derb^-  states  in  bis  note,  this  Government  waa  infonned 
in  1870  that  any  provision  would  bo  inadinissildo  by  which  a  prisoner 
Murrendered  for  one  oflfense  could  be  tried  for  any  *  other  than  the  ex- 
tradition crime  for  which  he  was  surrendered.* 

♦*  But  when  the  corresponding  provision  limiting^  Great  Britain  to 
trials  is  examined  (sectiou  19),  it  is  provided  that  a  criminal  so  sur- 
rendered  'shall  not  be  triable  or  tried  for  any  offense  comnjitted  prior 
to  the  surrender  in  any  part  of  Iler  Majesty's  dominions,  other  than  fuch 
of  the  said  crimes  m  may  he  proved  by  the  facts  on  which  the  surrender 
is  grounded.' 

**  The  want  of  reciprocity  of  these  provisions  is  quite  clear,  iuvitiog 
frequent  questions  and  difference. 

"  To  make  one  furtlier  remark  as  to  this  act^  the  latter  part  of  section 
7  provides  that  if  the  secretary  of  state  is  of  opinion  that  an  ofTenao  is 
one  of  a  political  character,  he  may  refuse  an  order  for  a  warrant  of 
appreheusiou,  and  that  ho  may  'at  any  time  order  a  fugitive  criminal, 
accused  or  coiivicte<l  of  snub  offense,  to  be  discharged  from  custody.' 

"In  Hie  ilrafts  of  tre^ities  prepared  and  submitted  to  this  Govern- 
ment under  this  act,  no  such  corresponding  authority  to  discharge 
criminals  in  custody  was  proposed  to  be  given  to  the  United  States, 
nor  does  the  act  seem  to  contemplate  a  reciprocal  right  to  other  powerR. 

**  I  repeat,  that  this  act  does  not  concern  the  United  States,  except  in 
so  far  as  it  is  put  forward  to  liriiit  our  treaty  rights,  and  1  have  been 
drawn  into  any  consideration  of  its  system,  or  particular  provisions 
only  from  the  language  of  Lord  Derby,  that  it  was  the  embodiment  of 
the  general  opinion  of  all  countries  on  the  subject  of  extradition. 

''Moreover,  if  tin'  United  States  had  been  willing  to  n*^gotiate  n  new 
treaty,  which  should  contain  certain  restrictions  as  to  trials  not  included 
in  the  existing  treaty,  and  give  certain  advantages  not  known  thereto, 
such  readiness  could  not  justify  Great  Britain,  after  the  negotiation  hud 
failed,  in  withholding  all  th<'  advantages  and  in  seeking  to  ingraft  npon 
the  old  treaty-  such  of  the  rejected  provisions  as  she  might  select  j  par- 
ticularly so  when  the  act  of  Parliamenr  of  1813  (<i  and  7  Vict.,  ch.  157) 
was  by  its  luovisions  to  continue  as  lon^  as  the  treaty ;  and  tlie  twenty* 
seventh  section  of  the  act  of  1870  exempted  the  treaty  with  the  United 
States  from  the  clauses  which  were  foreign  to  its  terms,  and  when  the 
United  States,  soon  after  the  passage  of  the  act  of  1870,  and  on  Janu* 
ary  27, 1871,  had  inlbrmed  Her  Majesty's  Government  that  tljisGovem-  j 
ment  understood  the  twenty-seventh  section  of  the  act  of  1870  as  giving  j 
continued  effect  to  the  exiistiug engagements  for  the  surrend  Woi- ' 

nals,  to  which  no  dissent  was  at  any  time  or  in  any  form  or  ;  ;  ♦•x- 

pressed.    lu  fact,  the  understanding  of  the  Uutited  States  on  tliiaquaS'  j 
tion  was  not  only  not  dissented  from,  but  has  been  sustaJned  l>y  tbo 
tn|>reme  court  of  Canada  in  Worms's  case  in  1870,  and  in  Rosenbaam'a 
case  ID  1874,  where  the  court  states :  *  I  cannot  see  how  a  new  provit' 
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ion  of  tbe  act  of  1870  could  be  consistent  witb  the  treaties  with  France, 
tbc  Uiiited  States,  uihI  Denmark;'  and  by  thtj  conclasiou,  so  far  as  a 
conclusion  was  reaclitnl,  by  the  Court  of  Queen's  Benrh  in  the  case  of 
Bouvier,  m  1872,  to  which  I  have  henUofore  referred,  where  tbe  lord 
chief  justice  sa>H  that,  altbou^h  bf  hesitates  to  express  an  opinion,  he 
phiinly  see«  that  it  was  intended,  wliile  j^etting  rid  of  the  statutes  by 
which  the  treaties  were  contirmtMl,  to  save  the  existiuii:  treaties  in  their 
fnll  intejjrity  and  force,  and  that,  bad  it  been  necessary  to  decide  that 
point,  he  wonhl  have  been  piv{)ared  to  do  so. 

"  Having  examined  that  case  with  care  as  to  what  was  there  decided, 
I  read  wi(b  surprise  Lord  Derby's  statement  that  the  point  decided  was 
that,  under  the  provisiousof  tbe  French. treaty,,  unless  it  bad  Ijeen  proved 
to  the  court  that  the  French  law  had  provided  that  I»ouvier  conld  not 
bo  tried  fur  any  other  ofitense  Than  that  for  which  be  was  surrendered, 
Bonvier  could  not  have  been  deliveretl  up;  and  I  am  quite  satisfied  that 
a  perusal  of  tbe  case  itself  will  tend  to  a  very  ditlerent  conclusion. 

'*Lord  Derby  makes  reference  to  certain  correspondence  between  an 
official  of  the  homeoflico  and  the  solicitors  of  Lawrence  soon  after  bis 
enrrender,  and  before  any  representation  bad  been  made  to  this  Gov- 
ernment. Tills  corre.Hp(>ndence  assumed  in  a  few  words  to  prejudge 
and  dispose  of  tbe  whole  question,  and  to  state  what  was  tbe  law  of 
this  country,  and  the  general  law  of  extradition  of  all  countries,  in  ref- 
erence to  t!je  trial  of  sunxindercMl  fugitives-  It  was  unknown  to  and  nu- 
anthorized  by  tliis  Government,  and  founded  on  tfie  representation  and 
tbe  argument  of  the  cnminal.  It  appeared  in  the  public  print.s,  and 
was  used  by  the  counsel  and  iViends  of  Lawrence  in  the  United  States 
to  prrjudge  tlie  question  and  create  difficulty  between  the  two  Govern- 
ments; and  I  deeply  regret  tbe  necessity  which  requires  me  to  question 
tlie  reference  to  ex  parte  representations  made  by  tbe  paid  solicators  of 
a  criminal  to  an  official  of  a  foreign  power  in  the  discussion  of  a  grave 
question  involving  the  rights  and  impugning  the  conduct  of  a  friendly 
state,  and  jeoparding  the  maintenanc<.'  of  a  treaty  of  long  standing  and 
of  beneticial  operation. 

"  Lord  Derby  also  quotes  a  letter  of  instruction  addressed  by  tbe 
j^ttoniey -General  of  the  Unit^'.d  States  to  the  district  attorney  at  New 
York  in  reference  to  tbe  trial  of  Lawrence,  whoso  case  in  the  whole 
corresjMuidence  seems  to  have  overshadowed  that  of  Winslow,  which 
alone  is  tbe  subject  of  the  present  requisition  mado  by  tbe  United  States 
upon  Der  Majesty's  Government,  and  his  lordship  inquires  as  to  tbe 
power  of  tbe  Attorney-General  over  prosecutions  instituted  against 
extradited  criinirjals. 

♦*The  letter  in  question  was  addressed  by  the  head  of  the  Department 
of  Justice  to  one  of  his  subordinate  officers  in  reference  to  the  conduct 
of  a  case  under  his  charge.  The  Attorney  General  directs  that '  Law- 
rence must  be  first  tried  upon  the <!harge  upon  which  he  wasextradite<l, 
uud  upon  no  other,  until  that  trial  is  ended.'    This  letter  of  instruction, 
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passing  from  a  superior  to  a  subordiuate  officer,  was  not,  and  was  not 
intended  to  be,  an  exposition  of  the  views  of  the  Government  npon  any 
general  proposition,  but  a  specific  instruction  in  a  particular  case ;  and 
whether  or  not  he  had  ever  examined  the  opinion  of  the  late  distin- 
guished under-secretary  of  state  for  foreign  affairs  of  Her  Majesty's 
Government,  he  seems  to  have  been  guided  by  the  same  appreciation 
of  treaty  rights  and  of  international  law  which  led  Lord  Hammond,  in 
his  examination  before  the  special  committee  of  the  House  of  Commons, 
to  say :  ^  We  admit  in  this  conntry  that  if  a  man  is  bona  fide  tried  for 
an  offense  for  which  he  was  given  up,  there  is  nothing  to  prevent  his 
being  subsequently  tried  for  another  offense,  either  antecedently  com- 
mitted or  not.* 

**  In  reply  to  the  question  of  Lord  Derby  as  to  the  power  of  the  At 
torney-General  over  prosecutions,  it  will  be  borne  in  mind  that  in  the 
United  States  an  offense  may  be  against  Federal  laws,  or  against  the 
laws  of  one  of  the  States.  The  Attorney-General  has  power  to  control 
all  criminal  prosecution  for  offenses  against  the  Government  pending  in 
the  Federal  courts,  but  no  power  whatever  to  interfere,  directly  or  in- 
directly, in  any  State  prosecution.  The  President  has,  in  like  manner, 
power  to  pardon  criminals  convicted,  and  to  direct  the  suspension  or 
dismissal  of  criminal  prosecutions  in  the  Federal  courts,  but  none  to 
l)ardon  those  tried  and  convicted  in  the  State  courts,  or  to  control  the 
proceedings  of  these  courts. 

"  Criminals  of  both  classes  come  under  the  extradition  treaty.  It  hap- 
pens that  Lawrence  is  charged  Tfith  crimes  against  the  Government, 
and  Winslow  and  the  other  forgers  with  crimes  against  State  laws. 

"Neither  the  President,  nor  any  officer  of  the  Federal  Governmeut, 
has  power  to  control  or  to  dismiss  the  prosecution  in  Winslow's  case,  or 
in  any  case  where  the  offense  is  against  the  laws  of  one  of  the  States, 
and  could  not  give  any  stii)ulation  or  make  any  arrangement  whatever 
as  to  the  offenses  for  which  he  should  be  tried  when  returned  to  the  jus- 
tice of  the  State  against  whose  laws  he  may  have  offended. 

"  But,  as  J  have  before  stated,  a  treaty,  duly  ratified  and  proclaimed, 
is  in  the  United  States  the  supreme  law  of  the  land,  and  if  the  extradi- 
tion treaty  did,  as  it  does  not,  provide  that  no  criminal  could  be  tried 
for  any  other  than  certain  particular  offenses,  such  a  provision  would 
be  binding  upon  all  courts,  both  State  and  Federal. 

"  The  absence  of  any  such  provision  from  the  treaty  between  the  Unted 
States  and  Great  Britain  leaves  to  the  State  courts  the  extent  of  juris- 
diction over  returned  ciiminalH,  which  has  been  so  repeatedly  referred 
to  as  recognized  by  the  judicial  decisions  of  the  courts  of  both  countries. 

**  His  lordship  refers  to  the  Mate  case  of  Blair,  who  was'  (as  his  lord- 
ship mildly  expresses  it)  inveigled  by  a  British  subject,  with  the  assist- 
ance of  American  officers  from  the  United  States,  and  tried  at  Liver^ 
pool  for  fraudulent  bankruptcy,  and  sentenced  to  imprisonment.'  He 
was  promptly  released  by  the  British  GoTemment,  which  sent  him  back 
782 


CHAP.  XI.] 


LIMITATIOK   AS  TO  TEUL. 


to  tbo  United  States,  paying  his  expenses  back  to  tbe  place  wheuce  he 
had  been  brought.  This  prompt  aud  generously  just  conduct  of  Her 
Majesty's  Government  is  duly  recognized  and  appreciated  by  the  United 
States. 

*'The  abduction  Wiis,  however,  regarded  by  this  Government  as  a  case 
of  kidnapping;  but  the  power  so  promptly  and  efficiently  exercised  by 
tbe  British  Government  is  an  evidence  of  the  inherent  power  esistiug  in 
tlie  political  department  of  that  Government,  when  it  sees  fit  to  exer- 
cise it,  over  the  person  of  the  individual,  and  in  control  even  of  the 
judgments  of  tlio  courts.  Could  not  the  power  thus  summarily  exer- 
cised in  an  act  of  comity,  and  in  consideration  of  a  wmng  committed  in 
a  distant  jurisdiction,,  be  also  exercised  in  the  performance  of  a  treaty 
obligation,  and  in  aid  of  the  administration  of  justice  without  being 
hampered  by  the  technicalities  of  a  municipal  act!  Whether  Bluir 
personally  desired  to  be  returned  to  the  United  States  is  not  known, 
nor  is  it  supposed  to  be  of  any  consequeiice,  lie  was  deported  and 
sent  otit  of  Uer  Majesty's  jurisdiction  by  the  political  authorities  of  tho 
Government  without  process  of  law,  but  merely  ui)on  the  representation 
of  the  United  States  of  the  circumstances  attending  his  abduction  or 
inveiglement. 

*^Ilis  lordship  speaks  of  having  been  ^assured  of  the  intention  of  tlie 
United  States  Government  to  try  Lawrence  for  other  than  tho  extradi- 
tion crime  for  which  he  was  surrendered.'  Her  Mnjesty's  G(.»veruuieiit 
has  never  been  thus  assured,  and  for  the  very  good  reason  that  th«*  Gov- 
ernment of  the  United  States  has  never  reached  any  such  conclitsion, 
and  has  neither  expressed  nor  formed  any  such  intention.  It  doL^a,  how- 
ever, hold  to  the  opinion  that,  if  thus  inclined,  it  has  the  power  and  tho 
right,  after  having  tried  him  on  the  charge  on  which  he  was  surren- 
dered (although  he  may  have  been  surrendered  on  only  one  of  twelve  or 
more  charges  of  which  tbe  proofs  were  furnished),  with  a  bona  fide  intent 
and  eftbrt  to  convict  him  on  that  one  charge,  to  try  him  for  others  of 
the  many  offenses  of  which  he  has  been  guilty.  It  does  not  conceal,  but 
avows  its  belief  in  this  right.  And  hereupon  Lord  Derby  advances  the 
startling  declaration,  which  I  repeat  in  his  own  words:  'They'  (Her 
j^Iajesty's  Government)  *  have  always  regarded  the  claim  so  to  try  him 
as  a  breach  of  the  treaty  of  1842.' 

''  If  Her  Majesty's  Government  seriously  advances  this  as  indicating  a 
mode  whereby,  in  their  judgment,  a  treaty  may  be  broken,  it  is  as  novel 
as  it  may  prove  to  be  far  reaching.    It  is  simi»ly  the  proposition  that 
the  assertion  by  one  party  to  a  treaty  of  a  claim,  or  of  a  construction  of 
the  instrument  not  admitted  by  the  other,  and  without  any  act  in  dero- 
gation of  the  convention  or  of  the  rights  of  the  other  party,  constitutes 
of  itself  a  breach  of  the  treaty. 
V       "I  note  this  assertion,  not  with  a  view  to  discussion,  but  in  the  hoiu* 
I    that  so  dangerous  a  doctrine  may  prove  to  have  been  nuguartledly  ad- 
I    vanced,  and  may  not  be  left  unexplained  or  una  vowed  to  justify  future 
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actiou  (from  wbatever  qu:irter)  upon  its  broad  statement,  auder  whlchj 
treaties  aud  couvciitions  become  worthless, 

"  While  it  may  uot  be  uecesaary  to  rci>eat  the  positiou  of  the  Uoit 
States,  it  is  proper  to  say  that  the  United  States  has  simply  demanded 
the  perlormynce  by  Great  Britain  of  hex  treaty  obligation  to  deliverj 
fujjitives  under  the  treaty  of  1842,  as  the  same  bos  been  iu  openitiou 
for  more  than  thirty  years,  and  insists  that  no  British  statute  can  attacb  ' 
a  condition  to  the  treaty  foreijju  to  its  terms. 

**If  any  proceeding's  in  the  United  Slates,  in  the  case  of  any  crimina], 
have  given  rise  to  question  or  complaint,  this  GovemmeDt  is  prepared 
to  hear  and  properly  disjtose  of  any  such  complaint. 

"  But  \\  bile  the  treaty  shall  be  in  force,  the  Government  of  the  United 
States  would  be  strangely  forgetful  of  thedignity  and  rights  of  the  coan« 
trj'  if  a  foreign  state  were  permitted  to  exact  stipulations  or  engage* 
meuts  puisnant  to  her  law,  bnt  foreign  to  the  treaty,  as  a  conditlOQ  of 
obtaining  the  performance  of  treaty  obligations. 

"  It  will  be  a  cause  of  great  regiet  that  a  treaty  which  has  worked  so 
long  and  so  beneficially  should  be  terminated  on  such  a  git>iiud ;  bobJ 
the  decision  of  this  question  is  for  the  authorities  of  Great  Britain.  TboJ 
United  States  has  in  due  form,  and  after  complying  with  every  reqainy] 
merit  of  the  tieaty,  demanded  the  surrender  of  Winslow  and  the  otberl 
criminals  iu  London,  and  it  is  for  Her  Majesty's  Government  to  decide  ' 
whether  Great  Britain  will  or  will  not  perform  her  treaty  obligations. 

**  You  will  read  this  instruction  to  Lord  Derby,  and  in  case  hedesireftj 
it,  you  will  furnish  him  with  a  copy." 

Mr.  Fisb,  Sec.  of  State,  to  Mr.  IIomnaD,  Mny  33, 1670.    USS.  lust.,  Or.  Biit.;  j 
For.  Kd.,  1876. 

** Memorantivm  of  a  coneermtlon  between  Sir  Editard  Thornton  and  Mr, 
Fishj  at  the  Department  of  State,  Saturdayf  May  27,  1870. 

♦'Sir  Edward  Thornton  read  a  telegram  from  Lord  Derby,  stating  in  j 
substance  that  Mr.  IJotfiuan,  the  United  Stiites  chargd  in  London^  had 
suggested  to  him  that  an  additional  article  to  the  treaty  of  lS4*i  might 
be  negotiated,  and  he  (Lord  Derby)  therenj^n  proposed  an  article 
similar  to  the  3d  article  of  the/jrfyVe  of  a  treaty  which  was  umler  con- 
sideration between  Sir  Edward  Thornton  and  Mr.  Fish  iu  June,  1873,  < 
which  profyosed  to  restrict  the  trial  of  a  surrendered  fugitive  to  that  for  | 
the  specific  crime  for  which  he  may  have  been  surrendered,  and  to  which 
article  he  said  Mr.  Fish  had  proposed  an  amendment  presctihinj;  (ho 
time  within  which  the  fugitive  might  be  at  large  after  trial  oi 
before  he  could  be  arrested  lor  trial  on  another  oflense, 
which  he  should  be  at  liberty  to  return  to  the  c«>untry  by  \\  i 
been  surrentlered.    That  if  this  ])roi>osal  be  accepted  by 
States,  he  (Lord  Derby)  would  sign  the  new  article  in  Lon<i- 
Ilofl'man,  or  Sir  Edward  Thornton  would  be  authorized  to  &.^»  • 
with  Mr.  Fish. 

"Mr.  Fish,  in  reply,  expressed  regret  and  *      *^  t  "^V   MoffVnor 

Hbould  have  niiwie  any  suggestion  on  the  si  ^ir  Ed,| 

ward  Thornton  lh.it  Mr.  lloffman  bad  no  auinoiuy  jmm  uni  Uovc 
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lueiit  to  malic  ur  tc  tuteitaiu  au>  tsucli  proposiliou  or  tiUi;:ge8tioij,  Imt 
tUat  bo  was  »tiicU.v  limiteil  to  the  conveyance  of  spccillc  instiuclious 
from  his  GoTerumeiit  so  far  as  relates  to  uiiy  question  affecting  tbe  con- 
struction of  the  extradition  treaty  between  the  two  Governments,  and 
Mr»  Fisii  requested  Sir  Edward  Tbornton  to  assure  Lord  Derby  to  tbis 
eflect.  Mr.  Fisb  added  that  he  endeavored  to  B:ive  Mr.  Dotlniaii  instruc- 
tions oil  that  itarticular  questiou  which  shouiil  be  read  to  Lord  Derby, 
and  not  to  leave  anytbinjf  fur  oral  represeutatiou  or  oral  discussion,  in 
order  to  avoid  tbo  possibility  ol"  any  misapprehension  from  telegrams 
or  other  cause, 

**  With  regard  to  the  proposition  for  uegotiuting  on  additional  article 
to  the  treaty  of  1842,  he  remarked  that  although  he  mif;bt  have  been 
williufj  in  the  nc'iotiatiou  of  1873  to  have  inserted  the  article  now  pro- 
posed, ill  a  treaty,  which  gave  to  the  United  States  the  improvements 
which  it  desired  in  the  treaty  of  1S42,  of  a  larger  list  of  extradition 
crimes  and  other  advantages,  it  could  not  be  expected  that  the  United 
States  would  now  accept  tho  limitations  and  rcstrictious  u^jou  what  it 
holds  to  be  its  rights  under  tlie  treaty  without  obtaining  any  of  the 
advantages  fur  which  such  limitations  might  have  been  accepted. 

**  Tlmttlio  United  States  is  extremely  anxious  to  reach  a  satisfactory 
settlement  of  tbe  diCficulties  which  have  been  interposed  in  the  execu- 
tion of  tbe  treaty,  but  that  the  proposed  article  woukl  impose  upou  tlio 
United  States  the  limitation  which  it  denies  to  exist  uuder  tbo  treaty, 
and  would  secuie  no  one  advantage  which  it  desired,  and  no  improve- 
ment ujKHj  tbe  treaty  of  1842. 

*'  And,  lurther,  tbat  in  view  of  the  argument  which  has  been  advanced 
by  tbe  JJritisb  Governmt'nt,  of  tbe  controUing  force  of  tbe  net  of  Par- 
liauR-iit  over  all  treaties  or  arrangements  for  extradition  mnde  liy  JUer 
Mjiji'Sty's  Government  subsequent  to  its  enactment,  it  might  be  claimed, 
anil  jiossibly  not  without  some  force,  that  an  article  in  amendment  or 
itddit tonal  to  tbe  treaty  of  1842,  would  bring  tbat  treaty  under  tbo 
operatieiu  and  control  of  the  act,  which  this  Government  denies  to  be 
tlie  case,  and  ciinnot  consent  to.  It  would  be  admitting  away  one  of 
I  he  grounds  on  wliicb  the  United  States  stands. 

*»lle  referred  to  what  be  considered  defective  featunsiu  tbe  British 
act  of  1870,  which  he  thought  umde  it  unequal  in  its  provisions  as  to  the 
British  and  to  tbe  foreign  Governments,  and  as  wanting  in  reciprocal 
powers  and  rights. 

''  lie  further  said  that  bo  thought  it  unwise  to  attempt  to  patch  up  tbe 
treaty  of  1S42;  that  the  present  would  not  bo  a  propitious  moment  for 
such  V'fl'orts ;  antl  that  whenever  anything  is  attempted  in  tbe  way  of 
altenug  that  treaty,  it  wuuld  reipnro  a  more  general  revision,  and  espe- 
cially an  enlargement  of  the  list  of  extradition  crimes. 

*•  Mr.  Fish  added  tbat  the  United  States  would  not  object  in  any  nego- 
tiation to  be  hereafter  entered  upon,  that  a  treaty  sliouhl  provide  to 
the  effect  that  a  suirentlered  criadnal  shall  not  be  tried  for  any  crime 
or  crimes  other  tbau  such  as  are  of  the  class  enumerated  in  tbe  treaty 
as  extradition  crimes,  nor  be  tried  fur  any  political  offense. 

*'In  this  conuection  he  reterred  to  tbe  treaty  negotiated  in  1852  be- 
tween Great  Britiun  and  France  (signed  by  Lord  Maimesbury  and  Count 
Walewski),  which  contained  a  provision  to  that  general  effect. 

'*  And  upon  SirEdward  Thornton  observing  that  the  act  of  1870  would 
prevent  the  British  Government  from  agreeing  to  such  a  stipulation, 
Mr.  Fish  a^kcd  wliether  Her  Majesty's  Government  could  not  obtain 
from  Parliament  a  s|)ecial  enabling  or  ratifying  act  for  th«  ]Kirticubir 
treaty  which  might  be  negotiated  between  tho  two  countries. 


8.  JIJ3.  1C2— VOL.  II — -50 


785 


^  270.]  EXTRADinoH.  [chap.  XI, 

"  3Ir.  risb  further  said  that  with  such  provision  in  a  treaty,  and  with 
the  similarity  of  feeling  of  the  two  Governments  and  of  their  people  on 
the  question  of  political  asylum,  a  full  protection  would  be  seemed 
against  the  trial  of  a  surrendered  fugitive  for  any  political  offense ;  and 
that  the  violation  of  such  provision  by  either  of  these  two  Governments 
was  not  within  the  reach  of  contemplation,  bnt,  should  it  oocnr,  it  would 
lead  to  the  denunciation  of  the  treaty  by  the  surrendering  state,  which 
would  also  be  at  liberty  to  hold  the  offending  state  to  its  responsi- 
bilities for  violating  a  treaty  engagement ;  the  treaty  would  be  broken 
by  as  act  in  violation  of  its  terms;  whereas  if  the  state  on  which  the 
demand  for  surrender  is  made  decide  that  such  demand,  being  made  (as 
ir  must  be;  for  one  of  the  extradition  offenses,  is  really  designed  to  bring 
the  fuptive  to  trial  for  a  ]K>litica]  offense,  and  refuses  surrender  on  that 
ground,  it  wouM  be  au  imputation  upon  the  good  faith  of  the  request, 
and  upon  the  integrity  of  the  demanding  state,  which  wonid  justly  gire 
rise  TO  resentful  feelings,  and  would  equally  lead  to  a  dennnciation  of 
the  treaTv  by  the  state  whose  requisition  has  lieen  refused,  and  whose 
honor  and  integrity  has  been  questioned,  and  in  this  case  the  treaty 
would  fail,  not  for  an  act  done,  but  for  the  questioning  of  the  good  faith 
of  one  of  the  parties. 

••Hamilton  Fish. 

•*£dwabd  Thorstos." 

"  LosDoy,  Jtime  17, 1876. 

"Fish,  Washington: 

•'  Winslow  discharge^l  by  Judge  Mellor  in  chambers.  Judge  Lindley 
re:*i;>ed  to  act  on  Brent's  application:  referred  it  to  court  in  bane  on 
3IoDday. 

-  HOFFJtAS.'' 

••LOT05,  June  19,  18T6. 

■■  Fish,  nv . t i>t;;:..- 1  ; 

-  y«.«::f  c.l  ly  Lord  Dt-rl'v  tba:  on  Wiaslow's  discharge  attomey-gen- 
kzj.1  *:a:o:  ::ti*-ct  rt-=«.::::o"u  oi  EC-jzotiativiES.  To-day  Brent  diseharged, 
.itr-.riL^y-gtLcra!  ci.Liniug  Limseli.  ani  ir.foraieil  by  derev^rives,  to  same 
s^jterr-t:.:. 

-  HoPFHAy.' 

"J.-  •.'■■i  .VI ::-.  2%i  E:-^-':  .//??'V'-rt*?"«.r-.::i'r-.*  : 

'•Ty -.'..r'ri-'.t  sz'.iy.'.^: !  tLc  Trt.irv  K:wie:2  iLe  r:;::t=d  S:a:e$andGnnC 
B-:^:-j.  y^^-tri  :-  Wj/_  r  j:.^  ca  :le  0:h  o-iy  o:  Ait^ris:.  l<4i.  it  was 
jiirvr'i:Li:  :ir  :«-.  G.-.>::l-_:il:s  >Lo-!d.  jtvi:  =:u::;a!  rv>;Tiisir:ons re- 
*r«\.*:;vt'.y  r.j,'Ir.  •Iv".."'>r  uv'  :o  ."^S'tUv  a'l  :vr*^'U<  wlo,  Ivirg  charged 
Tf-.'.h  %:x:z'sl-j.  ..r-.r**  :Ltr<r.-  tzi'wixemztd.  coc:::::::t\i  w::£:a  the  jortsdiC' 
::•:=  ott-Thcr.  >I.'.cV.  <<tfk  j'^  jsyi'visi  or  be  tVurd  wrbia  the tezritocies 
o:  '.'z^  other. 

-Th«  v>c!y  coDditioa  or  limicatxon  eoataict^d  ia:h«tz«ity  taiiheRcip- 
ivcal  obifgation  thus  to  deliver  op  the  fttgitive  w^is  tku  ii  sfcnaM  be 
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done  ODiyupoo  sucli  evidcocc  of  criuiinaiity  as,  accordiogto  tbelawsof 
the  place  where  tlio  (Hgiti vo  or  person  so  cbarged  should  be  found,  would 
justify  his  apprelieusiou  and  eouimitnient  for  trial,  if  the  crime  or  offense 
bad  there  been  comDiitted. 

*'In  the  mouth  of  Febrimry  layta  requisition  was  duly  made,  in  pursu- 
auee  of  the  provisions  of  the  treaty,  by  this  Goverument  upon  that  of 
Great  Britain  for  the  surrender  of  ono  Ezra  D.  Wiuslow,  charged  with 
extensive  forgeries  and  the  utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  the  United  States,  who  had  sought  an  asylum  and 
was  fouud  within  the  territories  of  nerBritaunie  Majesty,  and  was  ap- 
prehended in  Loudon.  The  evideuee  of  the  criuiinality  of  the  fugitive 
was  duly  furnished  aud  heard,  and  being  fouud  suflicient  to  justifv  his 
apprehension  and  eonimitment  for  trial,  if  i!ie  crime  had  been  (jommitted 
in  Great  Britain,  he  was  held  aud  eommitted  for  extradition. 

"  Her  Majesty's  Goverument,  however,  did  not  deliver  up  the  fugitive 
iu  accordance  with  the  terms  of  the  treaty,  notwithstanding  every  re- 
quirement thereof  had  been  met  on  the  part  of  the  United  States,  but, 
instead  of  surrendering  the  fugitive,  demanded  certain  assurances  or 
stipulations  not  mentioned  iii  the  treaty,  but  foreign  to  its  provisions, 
as  a  condition  of  the  performance  by  Great  Britain  of  her  obligations 
under  the  treaty. 

'*In  a  recent  communicatiou  to  the  House  of  Kepresentatives,  and  in 
answer  to  a  call  from  that  body  for  informatiou  on  this  case,  I  submitted 
the  correspoudence  which  has  passed  between  the  two  Goveruments 
with  reference  thereto.  It  will  be  found  iu  Executive  Document  Xo. 
173  of  the  House  of  liepresentutives  of  the  present  session,  and  I  re- 
spectfully refer  thereto  for  more  detailed  information  bearing  on  the 
question. 

'*  It  appears  from  the  correspondence  that  the  British  Government 
bases  its  refusal  to  surrender  the  fugitive  aud  its  demand  for  stipula- 
tions or  assurances  from  this  Government  on  the  requireuieuts  of  u 
purely  domestic  enactment  of  the  British  Parliament  passed  in  the 
year  1870. 

"This  act  was  brought  to  the  notice  of  this  Government  shortly  after 
its  enactment,  and  Her  Majesty's  Goverument  was  advised  that  the 
United  States  understood  it  as  giving  continued  eflfect  to  the  existing 
engagements  under  the  ti'eaty  of  I84ii  for  the  extradition  of  criminals; 
and;  with  this  knowledge  on  its  part  and  without  disseut  from  the  de- 
clared views  of  the  United  States  as  to  tlie  uuchar»ged  nature  of  tho 
reciprocal  rights  aud  obligations  of  the  two  powers  under  the  treaty, 
Great  Britain  has  continued  to  make  requisitions  aud  to  grant  surren- 
ders in  numerous  instances  without  suggestion  that  it  wascontemidated 
to  depart  from  the  practice  under  the  treaty'  which  has  obtained  for 
more  than  thirty  years,  until  now,  for  the  first  time,  in  this  case  of 
Wiuslow,  it  is  assumed  that  under  this  act  of  Parliament  Her  Majesty 
may  require  astipuhiliou  or  agreement  not  provided  for  iu  the  treaty 
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as  a  coDilidon  to  tho  obscrvauce  by  ber  GoverDiueiitofitstrenty-obligH- 
lions  toward  this  country. 

"This  1  have  felt  it  my  duty  emphatically  to  repel. 

"In  addition  to  the  case  of  Wiuslow,  requisition  was  also  made  by  this 
Government  on  that  of  Great  Britain  for  the  surrender  of  Charles  J. 
Brent,  also  charged  with  forgery  committed  in  the  United  States  aud 
found  in  Great  Britain.  The  evidence  of  criminality  was  duly  heard 
and  the  fugitive  committeil  for  extradition. 

*-A  similar  stipulation  to  that  demandeil  in  Winslow^s  case  was  also 
ajiked  in  Brent's^  and  was  likewise  refused. 

"It  is  with  extreme  regret  that  I  am  now  called  upon  to  announce  to 
you  that  Her  Majesty's  Government  has  finally  release<l  both  of  these 
fugitives.  Winslow  aud  Brent,  and  set  them  at  liberty,  thus  omitting  to 
comply  with  the  provisions  aud  requiremeutsof  the  treaty  under  which 
the  extradition  of  fugitive  criminals  is  made  between  the  two  Govern- 
ments^ 

"The  i»osiiion  thus  taken  by  the  British  Government,  if  adhered  to, 
cannot  but  be  regarded  as  the  abrogation  and  annulment  of  the  article 
of  the  treaty  on  extradition. 

"Under  ihfso  circumstances  it  will  not,  in  my  judgment,  comport  with 
ibf  di^ui:  y  or  selfrosivot  of  this  Govvrnment  to  make  demands  upon 
That  G<.»vtrmment  tor  the  surrender  of  fugitive  criminals,  nor  to  entertain 
any  nrquisuiou  of  that  character  from  that  Government  under  the  treaty. 

"  It  will  be  a  cause  of  deep  regr^-t  if  a  treaty  which  has  lieen  thus 
ItfUt-ficial  in  iis  practical  oi»eraiion.  which  has  wortt^l  so  well  and  so 
ffficivnrly.  and  which,  notwithstanding  the  exciting  aud  at  times  violent 
IH'Iirical  disturbances  of  which  both  cour'ries  have  be<*n  tho  scene  dur- 
ing ::>  txisteiico.  has  given  rise  to  no  co«np!a:nts  on  the  p.irt  of  either 
Gwcrumf  n:  against  either  its  spirit  or  its  i»rov:s:ous,  should  lie  abruptly 
rfru:::ia:e\I. 

••  Ir  has  tf cded  to  tl:e  prorectiou  of  s«x:eiy  and  to  the  general  interests 
o:  lv«:h  i.-v»iiL:r:t-s.  Its  violation  or  anuuluier.t  wou'.d  Ih»  a  retrograde 
sltrp  in  i:i:erna:io'j.iI  i:::eri.'oursc. 

"I  have  l»een  anxious  and  have  made  ibe  ed'ort  lo  er.Iarge  its  scope, 
a:.d  to  aake  a  ik-.v  rreary  which  woaM  Iv  a  s:i'l  :::ore  i-fllcient  agent 
fi.-r  :Lv  T'".L:sh"i»;n:  a::-!  T*rtvrii::«»n  of  i t::::o.  At  :ho  same  time  I  have 
:VI:  ::  r.y  u.;:y  to  o*-«.'.::e  :■'  «.-:i:fr:a::i  a  t-rynvsitiv^i:  'jiade  by  Great 
r.:::^::-.  r^vr.-liL^  ::>  :v:\;s.»l  to  ext cute  tl.e  tx:>t::'g  Tr^-a:y.  :o  ann'ud  it 
.•y  vra..:.i  I'ly  »..•::.  i.:::  z  "•  y  trvary  :!:o  i^lo:.::ea'.  ^.-::d:::o:.s  which  that 
ltov»ri.r:.«:. :  •*?:■..-.:..:>  T::.«:ir  i's  a..t  *>:"  ra:':.-.::  i: ".  I::  ar;*I:::tin  to  the 
:•:  r*>>>ij!"  -y  ■:':;.«•  r!:i'i/«l  i?:.i:i.>  c:::rr.r;^  ;;:•::  :.t>;.'::.»::oi:s  ruder  the 
•:a:;.uv  ••:  a::  :•■"'.•:. 'Ir-I  vif'af.v^::  or  a  re:"i:<a*  '-^  exix-.tr  tlie  T«-m:>of  an 
rxist:::,:  trea'y.  I  •.:r-x-:::r»l  it  un  »dvis.i*»\'  to  tr^'at  o:'  ov.'x  the  oae  amend- 
aset::  prv>:»o>ol  Ly07*.-ai  Britain  while  the  U^itiAl  :>;a:is  d**s:rvs  an  en- 
Jargement  of  the  lis:  of  ormes  for  which  extradition  may  Iv  asked,  and 
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ittluT  impravciuents  which  experieiicolias  sliowii  niij^lit  be  embodied  in 
a  new  treaty. 

'*  It  is  for  the  wisdoto  of  Coii^j^ress  to  determine  wUetber  the  aitiele  of 
the  treaty  rtdating  to  extradition  is  to  be  any  longer  regarded  as  oblig- 
jitdiy  on  the  GoveTninent  of  the  United  States  or  as  forming  part  of  the 
supreme  la^v  of  the  laud.  Should  the  attitude  of  the  British  Govern- 
raent  remain  unchanged,  I  sliall  not,  without  an  expression  of  the  wish 
of  CoDgress  thnt  I  slionhl  do  so,  tal<o  any  action  either  in  makiug  or 
grjintiiig  requisitions  for  the  suri-euder  of  fugitive  criuunals  under  the 
treaty  of  1842. 

'*  Respectfully  submitted. 

<'V.  S.  Geant. 

"  WAsniKGTON,  June  20,  1870." 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  I'Mh 
instant,  informing  me^  at  the  request  of  the  governor-general  of  Canada, 
that  one  Charles  P.  Joues  was  committed  to  jail  at  Uamilton,  Ontario, 
upou  the  30th  ultimo,  as  a  fugitive  from  (he  Justice  of  the  United  States, 
but,  as  no  application  for  his  surrender  under  the  extradition  article  of 
the  treaty  of  1842  had  reached  the  Canadian  Governineut,  he  would  be 
entitled  to  his  discharge  at  the  eypiration  of  two  months  from  his  coin- 
mitnient, 

"  The  governor  of  the  State  of  Ohio  some  time  since  addressed  toe, 
requesting  an  application  in  the  usual  form  for  the  delivery  of  Jones 
under  the  treaty,  bu  t  it  was  not  deemed  proper  to  prefer  such  applica- 
tion, for  the  reason  stated  in  my  note  of  the  17th  May  iu  reference  to 
the  case  of  Maraine  Smith. 

"Since  the  date  of  that  note  the  case  of  Winslow  has  been  disposed 
of  l)y  a  refusal  to  surrender  him,  and  by  his  discharge  from  custody. 
Thereupon,  and  on  the  20th  ultimo,  the  President  communicated  to  Con- 
gress the  reasons  which  in  his  opinion  made  it  impossible  to  prefer  fur- 
ther demands  for  the  surrender  of  fugitive  crinnuals  under  the  10th 
article  of  tlie  treaty  of  1842. 

"  I  have  the  honor  to  inclose  a  copy  of  this  message,  which  will  ex- 
plain the  position  which  the  President  has  felt  constrained  to  adopt,  anil 
the  reasons  why  a  request  for  the  surrender  of  J(tm's  \r.is  not  l)eeu  pre- 
ferred, 

"  Iu  bringing  these  reasons  to  the  knowU-dge  of  the  govern  or- general 
of  Canada,  I  will  thank  you  to  express  to  him  my  aiipreciatiitn  of  liis 
courtesy  in  the  matter." 

Mr.  Fish,  S«c.  of  Stole,  to  Sir  Edwnrd  Tlmnitoii,  July  18,  1870.     M8S.  Not*a, 
Or.  Brit. ;  For.  Eel.,  IflTG. 

"Subsequent  to  the  date  of  the  instruction  to  Mr.  rioffmaii  of  the 22(1 
May,  and  prior  to  the  date  of  his  lordshiira  i*cply,  ller  Majesty's  Gov- 
ernment Jmd  discharged  from  custody  the  fugitives  whose  surrender 
had  been  demanded  of  Great  Britain  by  the  United  States,  with  alJ  the 
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reqairemcDts  of  tbo  treaty  between  the  two  Govern meuts  providing  for 
the  extradition  of  fugitive  criminals.  This  act  of  Her  Majesty's  Gov- 
ernment called  for  the  decision  of  the  President  of  the  United  States, 
which  was  aunoanced  in  his  message  to  Congress  of  the  20th  of  June 
last,  of  which  you  have  been  given  a  copy,  wherein  he  stated  that  the 
position  thus  taken  by  the  British  Government,  if  adhered  to,  cannot 
but  be  regarded  as  the  abrogation  and  annulment  of  the  article  of  the 
treaty  on  extradition ;  that,  under  the  circumstances,  it  would  not,  in 
his  jadgment,  comport  with  the  dignity  or  self-respect  of  this  Oovem- 
ment  to  make  demands  upon  that  Government  for  the  surrender  of  fugi- 
tive criminals,  nor  to  entertain  any  requisition  of  that  character  firom 
that  Government  under  the  treaty.  The  general  question  has  therefore, 
for  the  present  at  least,  and  while  the  British  Government  adheres  to 
the  position  it  has  taken,  become  an  abstract  one,  and  this  Government 
has  no  desire,  under  such  circumstances,  to  prolong  a  discnssion  which 
docs  not  promise  to  lead  to  any  good  result. 

^^I  deem  it  proper,  however,  to  correct  an  error  of  fact  into  which  his 
lordship  appears  to  have  fallen. 

"  In  my  instruction  of  the  24th  of  May,  alluding  to  a  statement  of  the 
home  socn'tary  that  no  question  had  been  raised  by  him  until  he  was 
satisfied  that  Lawrence  had  been  indicted,  though  not  arraigned,  for 
smuggling,  I  stated  that  the  indictment  against  Lawrence  for  smuggling 
was  found  some  time  before  any  proceedings  were  taken  for  his  extra- 
dition. In  reply  thereto  Lord  Derby  now  states,  <  this  may  be  so,  but 
Lawrence  was  arrested  and  held  to  bail  on  this  indictment  for  smug- 
gling after  his  extradition.* 

"After  a  careful  examination  of  the  question,  and  upon  the  authority 
of  a  report  from  the  officer  particularly  charged  with  the  prosecution  of 
Lawrence,  which  entirely  agrees  with  the  information  in  the  jiossession 
of  the  Department  of  State,  it  may  be  stated  that  since  Lawrence  ar- 
rived in  the  United  States  in  custody  upon  the  proceedings  taken  in 
London  for  his  extradition,  he  has  not  been  arrested,  has  not  given  bail, 
and  has  not  been  arraigned  or  called  upon  to  plead  to  the  charge  of 
smuggling,  nor  has  he  1)een  arrested,  arraigned,  or  called  upon  to  plead 
to  any  indictment,  or  to  any  charge  whatever,  not  based  upon  the  par- 
ticular charge  of  forgery,  upon  which  he  was  surrendered. 

'<  Bail  wiis  fixed  by  the  court  upon  a  single  indictment  based  on  the 
forgery  on  which  he  was  extradited,  which  was  never  offered,  and  to 
this  indictment,  based  on  this  forgery,  Lawrence  pleaded  guilty  on  the 
24th  of  June. 

"  This  pica  being  entered,  he  was  admitted  to  bail,  and  has  since  been 
at  large  pending  sentence. 

"  Some  error  has  also  arisen  in  reference  to  the  statement  that  I  in- 
formed Sir  Edward  Thornton  that  although  Lawrence  had  not  been  ar- 
raigned for  any  crime  other  than  that  for  which  ho  was  given  up,  be 
had  given  bail  to  appear  for  other  crimes. 
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»' The  accomplished  minister  of  Great  Britain  must  Lavo  misunder- 
st0od  what  was  said  on  this  poiut,  as  Lawrence,  prior  to  his  plea  of 
guilty  on  the  charge  for  which  he  was  surrendered,  and  at  the  date 
of  the  alleged  conversation,  had  never  given  bail  upon  any  charge 
whatever. 

''Believing  it  important  that  no  mistake  of  fact  should  exist  as  to 
tliese  proceedings,  you  will,  with  Lord  Derby's  permission,  leave  with 
hira  a  copy  of  tbis  instruction." 

Mr.  Fish,  Sec.  of  Stale,  to  Mr.  riorrcpont,  Aug.  6,  1876.    MSS.  Inst.,  Gr.  Brit.; 
For.  RoL,  1876. 

"  I  have  tlio  honor  to  acknowledge  the  receipt  of  your  note  of  the 
27th  instant,  wherein  you  inform  nie  that  you  have  received  instructions 
from  Lord  Derby  to  state  that  Her  Majesty-s  Govermuent  will  be  pre- 
pared, as  a  temporary  measure  until  a  new  extradition  treaty  can  be  con- 
eluded,  to  put  in  force  all  powers  vested  in  it  for  the  surrender  of  accused 
persons  to  the  Government  of  the  United  States  under  the  treaty  of  1842, 
"without  asking  for  any  engagement  as  to  sucU  persons  not  beiug  tried 
in  the  United  States  for  other  than  the  offenses  for  which  extradition 
has  been  demanded. 

"  Your  note  also  calls  attention  to  the  provision  hiid  down  in  the 
eleventh  article  of  the  treaty  of  1842,  that  the  tenth  article  shall  con- 
tinue in  force  until  one  or  the  other  of  the  parties  shall  signify  its  wish 
to  terminate  it,  and  no  longer. 

**  I  have  laid  your  note  before  the  President,  who  observes  with  great 
satisfaction  that  Her  Majesty's  Government  ha^  decided  to  use  its  powers 
for  the  surrender  of  fugitive  criminals  without  asking  any  stipulations 
or  engagements  lu  the  nature  of  those  which,  in  recent  correspondence 
with  reference  to  the  requisition  made  by  the  United  States  in  the  case 
of  Winslow  and  others,  had  compelled  him,  with  extreme  regret  and 
reluctance,  to  reach  the  conclusiou  that  nuder  the  position  then  taken 
by  the  British  Government,  if  it  be  adhered  to,  it  would  not  be  possi- 
ble for  the  Government  of  the  United  States  either  to  make  demands 
on  Her  Majesty's  Government  for  the  surrender  of  fugitive  criminals 
or  to  entertiiin  requisitions  of  that  character  from  Her  Majesty's  Gov- 
ernment under  the  treaty. 

"The  President  concurs  fully  with  Her  Majesty's  Government  in  its 
appreciation  of  the  very  serions  inconvenience  and  the  great  encourage- 
ment to  crime  arising  from  the  failure  of  the  extradition  of  criminals 
between  two  states  whose  relations  of  business  and  of  social  intercourse 
are  as  close  and  as  intimate  as  those  which  happily  exist  between  the 
United  states  and  Iler  Majesty's  dominions,  and  he  greets  the  decision 
of  Her  Majesty's  Government,  announced  in  your  note  to  ask  no  engage- 
ment with  regard  to  tlio  trial  of  persons  surrendered,  as  the  removal  of 
the  obstacle  which  arrested  the  execution  and  efllciency  of  the  extradi- 
I  tion  article  of  the  treaty  of  1842. 
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"  JIc  hopes,  tliLTcIon',  tbat  Her  Majesty's  Goveniuient  will  now  take 
into  coiiKideiJitioii  the  applications  heretofore  made  by  the  UDited 
States  for  the  surrender  of  Winslow  and  Brent  and  Gray,  with  regard 
to  each  of  whom  the  evidence  of  criminality  has  been  duly  furnished 
and  heard,  and  was  found  sullicient  to  justify  his  apprehension  and 
eoniniitment  for  trial  in  accordance  wiih  the  requirements  of  the  treaty. 
On  an  indication  of  readiness  to  surrender  those  persons,  he  will  au- 
thorize an  a^jent  to  receive  them,  and  will  be  ready  and  glad  to  resi)ond 
to  any  requisitions  which  may  bo  made  on  the  part  of  Her  ^lajesty's 
(iovernment  under  the  tenth  article  of  the  treaty  of  1842,  which  he 
will  tlu^n  regard  as  in  full  force  until  such  time  as  either  Government 
shall  iivail  itself  of  the  right  to  terminate  it  provided  by  the  eleventh 
article,  or  until  a  more  comprehensive  arrangement  can  be  reached 
between  the  two  Governments  in  regard  to  the  extradition  of  crimi- 
nals, an  object  to  which  ho  will  be  glad  to  give  the  attention  of  this 
Government,  with  his  most  earnest  desire  for  a  mutually  satisfactory 
result." 

Mr.   Fish,  Soo.  of  State,  to  Sir  13.  Tljornloii,  Oct.  30,  187(;.      MSS.  Notw,  Gr. 
Urit. :  For.  IWL,  \S7fi. 

"  Mvssiuiv  from  the  rresidcni,  transmitting  documents  relative  to  the  execu- 
tion of  thv  crinulition  article  of  the  treat}/  of  1842  heticcen  the  United 
States  and  (Irvat  liritain. 

*'  To  the  iScnatv  : 

"  When  Congress  adjourned  in  August  last  the  execution  of  the  extra- 
tlition  article  of  the  treaty  of  1812  between  the  United  States  and  Great 
Ib'itain  had  been  interrupted. 

"The  I'niied  States  had  demanded  of  Iler  Majesty's  Govenimentthc 
surreuiler  of  eertain  fugitives  from  justice,  charged  with  crimes  com- 
mitte«l  within  the  juri.'<dietion  of  the  United  States,  who  had  sought 
assybnn  and  were  found  within  the  territories  of  ller  Britannic  Majesty, 
autl  luul,  in  due  eomidianee  with  the  requirements  of  the  treaty,  fur- 
nishe«1  the  evideiu'e  of  the  criminality  of  the  fugitives,  which  had  been 
found  sulVuient  to  jusiiiV  their  api>rehension  and  couimitmcnt for  trial, 
as  required  by  the  ire.uy.  and  the  fugitives  were  held  and  committetl 
t'or  exit  adit  ion. 

"ller  M.iiosi\'s  Gov  ornment,  liowcvcr,  demanded  from  the  United 
St.ites  eertain  ass.ir.'.juvs  or  >ti;^al;«ti«»ns  as  a  CiMidition  for  the  surrender 
ot'  these  fuuslivis. 

"As  i\u:  tiv.ny  iv^:.;o:i5p'i.jti d  r.o  s;u'.i  ei';uliiions  to  the  performance 
of  the  oMi.u.'.tior.s  w -i  .  h  e.uh  iiovirnuuiii  had  assumed,  the  demand 
tor  stipu!.uions  o::  ;lie  p,u;  of  i!.:s  Govrriimcnt  was  repelled. 

"  ller  M;jjesi\*s  rio\rr:r.iuiit  tiu;c;:pon,  in  »lune  last,  releascil  two  of 
the  tuj;iuves  J\i.»  P.  WjnsUnv  and  Cliarles  1.  Brvnt).  and  subsequently 
»x»leas<»i  .i  thiiil  ,o:  e  William  V..  Gr:iy\  and  refusing  to  snirender,  set 
Ihem  :ii  lilvrtx . 
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"In  a  message  to  the  two  houses  of  Congress  on  the  20th  day  of  Jnno 
last,  in  view  of  tLe  condition  of  facts  as  above  referred  to,  I  said: 

"  'The  position  thus  taken  by  tbo  British  Government,  if  adhered  to,  cannot  but  be 
regarded  as  the  abrogation  and  annuluiout  of  the  article  of  the  treaty  on  extradition. 
Under  these  circumstances  it  will  not,  in  my  judgment,  comport  with  the  dignity  or 
self-respect  of  this  Government  to  make  demands  upon  that  Government  for  the  sur- 
render of  fugitive  criminals,  nor  to  entertain  any  requisition  of  (hat  character  from 
that  Government  under  the  treaty.' 

"Article  XI  of  the  treaty  of  1842  provided  that— 

"  'The  tenth  article  (that  relating  to  extradition)  should  continue  in  force  until  one 
or  the  other  of  the  parties  should  signify  its  wish  to  terminate  it,  and  no  longer.' 

"In  view,  however,  of  tbe  great  importance  of  an  extradition  treaty, 
especially  between  two  states  as  intimately  connected  in  commercial  and 
social  relations  as  are  the  United  States  and  Great  Britain,  and  in  the 
hope  that  Her  Majesty's  Government  might  yet  reach  a  different  de- 
cision from  that  then  attained,  I  abstained  from  recommending  any 
action  by  Congress  terminating  the  extradition  article  "Of  the  treaty.  I 
have,  however,  declined  to  take  any  steps  under  the  treaty  toward 
extradition. 

"  It  is  with  great  satisfaction  that  I  am  able  now  to  announce  to  Con- 
gress and  to  the  country  that  by  the  voluntary  act  of  Her  Majesty's  Gov- 
ernment the  obstacles  which  had  been  interposed  to  the  execution  of  the 
extradition  article  of  the  treaty  have  been  removed. 

"  Un  the  27th  of  October  last.  Her  Majesty's  representative  at  this  cap- 
ital, under  instructions  from  Lord  Derby,  informed  this  Government 
that  Her  Majesty's  Government  would  be  prepared,  as  a  temporary 
measure,  until  a  new  extradition  treaty  can  be  concluded,  to  put  in  force 
all  powers  vested  in  it  for  the  surrender  of  accused  persons  to  the  Gov- 
ernment of  the  United  States,  under  the  treaty  of  1842,  without  asking 
for  any  engagement  as  to  such  persons  not  being  tried  in  the  United 
States  for  other  than  tbe  offenses  for  which  extradition  had  been  de- 
manded. 

"  I  was  happy  to  greet  this  announcement  as  the  removal  of  the  obsta- 
cles which  had  arrested  the  execution  of  the  extradition  treaty  between 
the  two  countries. 

"  In  reply  to  the  note  of  Her  Majesty's  representative,  after  referring 
to  the  applications  heretofore  made  by  the  United  States  for  the  surren- 
der of  the  fugitives  referred  to  in  the  correspondence  which  was  laid 
before  Congress  at  its  last  session,  it  was  stated  that  on  an  indication 
of  readiness  to  surrender  these  persons,  an  agent  w^ould  be  authorized 
to  receive  them,  and  I  would  be  ready  to  respond  to  requisitions  which 
may  be  made  on  the  part  of  Her  Majesty's  Government  under  the  tenth 
article  of  the  treaty  of  1842,  which  I  would  then  regard  as  in  full  force 
until  such  time  as  either  Government  shall,  avail  itself  of  the  right  to 
terminate  it  provided  by  the  eleventh  article,  or  until  a  more  compre- 
hensive arrangement  can  bo  reached  between  the  two  Governments  in 
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regard  to  the  extriidition  of  criminals— an  object  to  wliich  the  attention 
of  this  Government  would  gladly  be  given,  with  an  earnest  desire  for  a 
mutually  satisfactory  result. 

"A  copy  of  the  correspondence  between  Her  Miyesty's  representative 
at  this  capital  and  the  Secretary  of  State  on  the  subject  is  transmitted 
herewith. 

^'  It  is  with  great  satisfaction  that  I  have  now  to  announce  that  Her 
Majesty's  Oovcrnmcnt,  while  expressing  its  desire  not  to  be  nnderstood 
to  recede  from  the  interpretation  which,  in  its  previous  correspondence 
it  has  put  upon  the  treaty,  but  having  regard  to  the  prospect  of  a  new 
treaty,  and  the  power  possessed  by  either  party  of  spontaneously  de- 
nouncing the  old  one,  caused  the  rearrest  on  the  4th  instant  of  Brent^ 
one  of  the  fugitives  who  had  been  previously  discharged ;  and,  after 
awaiting  the  requisite  time  within  which  the  fugitive  is  entitled  to  ap- 
peal or  to  apply  for  his  dischjirge,  on  the  21st  instant-,  surrendered  him 
to  the  ageut  appointed  on  behalf  of  this  Government  to  receive  and  to 
convey  him  to  the  United  States. 

<<  Her  Majesty's  Goverumcnt  has  expressed  an  earnest  desire  to  rear- 
rest and  to  deliver  up  Wiuslow  and  Gray,  the  other  fugitives  who  had 
been  arrested  and  committed  on  the  requisition  of  the  United  States, 
but  were  released  because  of  the  refusal  of  the  United  States  to  give 
the  assurances  uud  stipulations  then  required  by  Great  Britain.  These 
persons,  however,  are  believed  to  have  escaped  from  British  jurisdic- 
tion ;  a  diligent  search  has  failed  to  discover  them. 

"  As  the  surrender  of  Brent,  without  condition  or  stipulation  of  any 
kind  being  asked,  removes  the  obstacle  which  interrupted  the  execution 
of  the  treaty,  I  shall  no  longer  abstain  from  making  demands  upon  Her 
Migesty's  Government  for  the  surrender  of  fugitive  criminals,  nor  from 
entertaining  requisitions  of  tbat  character  from  that  Government  nnder 
the  tivaty  of  1842,  but  will  again  regard  the  treaty  as  operatire,  hoping 
to  be  able  before  long  to  conclude  with  her  Majesty's  Government  a  new 
treaty  of  a  broader  and  more  comprehensive  nature. 

"U.  S.  OUAIIT. 

"  Washington,  December  23, 1876." 

"  Lint  ofjHipert  transmUted  to  the  Senate  fcitk  iktfoTfpAmg 

"  Sir  Eilwiinl  Thornton  to  Mr.  FwU,  May  13, 1876. 

••  Mr.  Fi»li  to  Sir  Eilwanl  ThorntoD,  May  17,  1876. 

*•  Sir  Kdward  Thornton  to  Mr.  Fisb,  May  23,  1876. 

"  Sir  IMwunl  Thornton  to  Mr.  Fish,  May  26.  ie76. 

"  Sip  Kilwanl  Thornton  to  Mr.  Fish.  July  13,  1876. 

•*  Mr.  Fi*h  to  Sir  Kaw.-tril  Thornton.  July  !:»,  1876. 

"  Sir  Kilwanl  Thornton  to  Mr.  Fish,  October  27,1876. 

"  Mr.  Fi»h  to  Sir  IMwanl  Thornton,  October  30, 1876. 

"  Mr.  Fish  to  Mr.  Piorn»iH)nt  (telegram),  yovcmbor  1,  WW. 

"  Mr.  Fiah  to  Mr.  Pienvpoat  (tolegrain).  Kowmber  91, 18W. 

"Sir  Kilwanl  Thornton  to  Mr.  Fub,  Norember  S9,  1878. 
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"  Mr.  Picrrcpont  to  Mr.  FiflL  (tole^am),  November  30^  1870. 
"Mr.  Pierrepont  to  Mr.  Fiab,  November  30,  1876. 
"Mr.  Pierrepont  to  Mr.  Fi»L  (telegram),  Decoiubor  4, 187C. 
"  Mr.  Fish  to  Mr.  Pierropont,  December  5,  1870. 
"Mr.  Pierrepont  to  Mr.  FieL  (tulegram),  December  23,  1876. 
"Mr.  Fish  to  Sir  Edward  Thornton,  December 23,  187G." 
For,  Eel.  1877. 

On  December  23, 187G,  Mr.  Fish,  in  a  uote  to  Sir  E.  TliorutoD^  stated 
tliat,  as  tlic  British  OoverDmeiit  had  ordered  the  arrest  for  tlie  purpose 
of  eurrrender  of  certain  lugitives  from  the  United  JStatcs,  ''the  Presi- 
dent will  be  now  reatly  to  respond  to  any  requisitions  which  may  bo 
made  on  the  part  of  IlerMiijesty'sGoverumont,  under  the  10th  article 
of  the  treaty  of  1842,"  etc. 

"Upon  the  receipt  of  your  telegram  of  the  23d  in.stant^  atatingf  that 
Brent,  having  been  delivered  np,  had  sailed  from  Liverpool  in  the 
steamer  Parthia,  a  note  was  addressed  to  Sir  Edward  Thornton,  inform- 
ing him  of  the'  fact  of  the  surrender  of  the  fugitive,  and  his  departure 
for  the  United  States,  as  well  as  (hat  Winsluw  and  Graj',  for  whom 
warrants  had  been  issued,  could  not  be  found,  and  stating  that  the 
President  would  now  be  ready  to  respond  to  any  requisitions  preferred 
by  Her  Majesty's  Government,  and  would  hereafter  make  similar  requi- 
sitiona  under  the  treaty,  and  regard  the  treaty  as  in  full  force,  subject 
to  the  right  reserved  to  either  party  to  terminate  the  same  pursuant  to 
the  eleventh  article  thereof.  I  informed  you  immediately  of  the  sub- 
stance of  the  note  by  telegraph,  on  its  transmission  on  the  23d. 

"A  copy  of  the  note  in  question  and  of  Sir  Edward's  reply  thereto  is 
herewith  luclosed. 

"At  the  same  time  a  note  was  addressed  to  the  British  representative 
with  reference  to  Maniino  Smith,  who  has  been  held  for  a  long  time,  ha 
you  know,  and  requesting  his  surrender.    •     •     • 

"Upon  the  2Gth  the  British  minister  himself  addressed  the  Depart- 
ment, asking  that  a  warrant  might  be  issued  for  the  arrest  and  deten- 
tion of  one  Alfred  Brush,  a  fugitive  from  the  justice  of  Canada,  with  a 
view  to  his  extradition,  and  a  warrant  or  mandate  from  this  Depart- 
ment was  issued  the  same  day. 

"Extradition  appears  therefore  to  have  been  fairly  re-established  be- 
tween the  two  countries  under  the  tenth  article  of  the  tre<aty  of  1842. 

"The  President  transmitted  to  Congress  upon  the  2Cth  instant  a 
special  message  with  reference  to  extradition,  accompanied  by  copies 
of  the  late  correspondence  on  the  subject.  As  soon  as  printed  copies 
are  obtained  of  the  corresiiondence  and  message,  coiu'es  shall  l>e 
transmitted. 

"The  President  reviews  the  question,  and  announces  that  he  will 
hereafter  entertain  and  make  requisitions  for  the  surrender  of  fugitive 
criminals." 


Mr.  Cadwnlfulor,  Actiup:  Sec.  of  Slnto,  to  Mr.  Piorrcpont,  Dec.  27,  187G. 
Inat.,  Gr.  Brit. ;  For.  Rol.,  187G. 
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lu  a  letter  from  Mr.  FisL,  Secretary  of  State,  to  Mr.  Cameron,  chair- 
man  of  Senate  Committee  of  Foreign  Relations,  February  7, 1877,  it  is 
asserted  that  "  the  ripht  to  try  a  surrendered  ciimiual  for  other  than 
the  crimes  for  which  his  extradition  has  been  obtained  has  been  very 
positively  asserted  by  this  Government,  and,  as  is  believed,  is  now  uni- 
versally conceded,  unless  it  be  limited  by  the  terms  of  the  treaty."  Bat 
the  same  letter  proceeds  to  argue  in  favor  of  a  treaty  limitation  on  the 
ground  that  many  offenses  are  punishable  in  Spain  {e.g.,  those  relating 
to  religious  worship)  which  would  not  be  puuishable  in  the  United 
States.  (MSS.  Report  Book  Ko.  12.)  And  the  predicate  "  universally 
conceded"  can  only  be  understood,  in  this  view,  as  referring  to  "right" 
in  the  sense  of  "  power."  That  it  is  morally  right,  after  obtaining  a 
rendition  of  a  fugitive  for  a  treaty  crime,  to  try  him  for  a  non  treaty 
crime,  so  far  from  being  generally  conceded,  is  generally  contested,  and 
the  wrongfulness  of  such  a  course  is  implied  in  Mr.  Fish's  snggestions 
as  given  above  of  future  treaty  limitations. 

Tbis  controversy  is  discussed  in  2  Calvo  droit  iut.  ed.  (:U1),  399. 

"  During  the  correspondence  on  this  subject  with  Great  Britain,  the 
United  States  maintained  that  the  treaty  and  the  practice  between  the 
two  countries  would  allow  the  prosecution  for  an  offense  distinct  from 
that  for  which  he  was  surrendered.  At  the  same  time  the  Government 
has  admitted  that  the  proceeding  must  not  be  a  mere  pretense  to  ob- 
tain possession  of  the  prisoner,  and  in  the  case  of  Lawrence,  who  was 
being  proceeded  against  in  the  Ftderarcourt,  the  President  directed 
that  he  should  first  be  placed  on  trial  for  the  particular  offense  with 
which  he  was  charged,  with  a  bona  fide  effort  to  convict  him  of  this 
offense  before  any  question  of  further  prosecution  was  considered." 
Mr.  Fish,  Sec.  of  Stato,  to  Mr.  McCrotTV,  Mar.  7,  1>77.    M8S.  Doui.  Let. 

"  Fugitives  when  surrendered  to  justice  without  more  being  said, are 
surrendered  thereto,  generally,  absolutely  and  simply." 

Opinion  of  Mr.  Phillips,  Solicitor  Goueral,  15  Op.,  GOO,  adopted  by  Mr.  FreliUR- 
huyscn,  S«t.  of  .State,  in  letter  to  Mr.  Brewster,  Kov.  SI,  I.S&2.  MSS.  Dom. 
Let. 

"In  1875,  the  dispute  concerning  Lawrence,  the  forger,  arose.  Law- 
rence's extradition  had  been  demanded  on  a  dozen  distinct  connts  of 
forgery,  and  he  had  been  surrendered  on  one  count  alone.  The  charge 
on  that  count  proving  defective,  the  New  York  court  proceeded  to  take 
up  the  other  counts  lor  the  same  offense.  Her  Majesty's  Government 
demanded  that,  according  to  the  act  of  1S70,  assurance  should  be  given 
that  Lawrence  should  not  be  tried  for  any  other  than  the  extradition 
crime,  proved  by  the  facts  on  which  the  surrender  wa.s  grounded.  This 
assurance  could  not  be  given.  As  a  result,  the  operation  of  the  extra- 
dition article  was  for  a  time  suspended,  and  justice  failed  in  several 
cases,  to  the  manifest  inconvenience  of  both  countries.  The  situation 
so  created  became  at  last  intolerable,  and  the  dispute  was  ended  by  the 
tacit  admission  on  the  ]>art  of  Tier  Majesty's  Government  that  the 
domestic  act  of  one  of  the  parties  should  not  control  an  international 
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compact  iiiuilc  before  its  passag^e.  An  iigreiiment  was  eotorcd  iuto  that 
tliL'  toiitli  iutiele  of  tho  troafy  of  1842  wlioultl  continiip  efft3Ct.ive  between 
the  two  Governments,  according  to  its  terms,  until  replaced  bj'  a  now 
treaty.  TLo  Dritisli  declaration  to  tbis  eflfccfc  appears  in  a  note  addressed 
Ity  Sir  Edward  Tborriton  to  Mr.  Fish,  under  date  of  October  27,  1870, 
since  when  no  dispute  lias  occurred." 

Mr.  Froliughnys*?!!,  Sec.  of  Sfntft,  to  Mr.  Lowell,  July  K.,  18«l.    MSS.  lust., 
Gr.  Brit. 

h.,  a  naturalized  citizen  of  the  United  States,  was  arrested  in  Ireland 
at  the  instance  of  this  Government,  and  extradited,  under  the  treaty 
with  Great  Britain  of  1842,  upon  a  charge  of  forgery.  The  extradition 
proceedings  occurred  in  1S7;j,  under  the  British  act  of  1870.  Upon  being 
brought  hack  to  this  country  he  was  arrested  on  bench  warrants  issued 
by  a  United  States  circuit  court,  based  on  charges  of  other  offenses 
connnitted  before  his  surrender,  and  was  afterwards  served  with  acaj)t<M 
issued  by  the  same  court  in  a  civil  suit  brought  by  the  United  States 
to  recover  a  ilebt  due  prior  to  his  surrender.  Immunity  from  prosecu- 
tion in  any  civil  action,  or  for  any  ofiense  other  than  that  for  which  he 
was  extradited,  wa>  claimed  for  him,  mainly  upon  the  following  grounds : 
(I)  that  'such  immunity  is  provided  for  by  the  British  act  of  1S70;  (2) 
that  it  is  to  Lie  implied  from  the  treaty  of  1842  ;  (3)  that  it  is  conceded 
by  sec.  5275,  Rev.  Stat.  It  was  advised  (1)  that  the  British  act  of  1870 
and  sec.  .5275,  Rev.  8tat.,  did  not  apply;  (2)  that  the  immunity  did  not 
arise  by  implication  from  (he  treaty  of  1842  j  {3)  that  the  jurisdiction 
of  the  courts  was  not  restricted  to  the  extradition  crime, 
ir.  Op.,  514,  riiillips,  1875. 

AVhen  discus.sing  this  question  iu  the  eighth  edition  of  my  work  on 
Criminal  Practice  and  Pleading,  section  40.  and  al.so  in  the  second  edi- 
tion of  my  book  on  ConHict  of  Laws,  section  S4G.  I  took  the  position  that 
it  was  '*an  abuse  of  this  high  process,  aud  au  infringement  of  those  rights 
of  asylum  which  the  law  of  nations  rightly  sanctions,  to  permit  the 
charge  of  an  oiiense  for  which  extradition  lies  to  cover  au  ofl'ense  for 
which  extradition  does  not  lie,  or  which  it  is  not  considered  politic  to  in- 
voke." In  Eauscher's  case,  decided,  in  conformity  with  this  view,  by 
the  Supremo  Court  of  the  United  States  on  December  C,  188G,  it  was 
held  that  where  a  ])arty  was  extradited  from  England  on  the  cliarge  of 
murder  of  a  .sailor,  Ijc  could  not  be  tried,  when  brought  to  this  country, 
on  the  charge  of  inflicting  cruel  and  nnusual  punishment  on  the  same 
seaman  (Waite,  C.  J.,  diss.).  But  aside  from  cases  arising  under  trea- 
ties, the  question  is  not  how  the  defendant  was  broujjht  into  the  Juris- 
dictiou,but  whether  he  is  iu  it.  If  he  is,  ho  is  indictable  in  such  court,  no 
matter  by  what  outrageous  perversion  of  process  he  was  brought  within 
its  clutch.  (Caldwell's  case,  8  Blatch.,  1.'31;  U.  S.  v.  Lawrence,  13 
Bhitch.,  295;  Adriance  v.  Lagrave,  50  N.  Y:,  110;  Miller,  in  re,  6  Cr. 
Law  Mag.;  511;  II)  Bost,  Rep  ,  453;  Ker^s  case,  110  IlL  031,  atf.  Sup. 
Ct.  U.  S.,  Dec.  ISSO.  See  note  to  0  Or.  Law  Mag.,  514,  ami  several 
Canada  rulings  cit^d  in  U.  S.  For,  llel.  1876,  235j  Ciarke  on  Extrad. 
(2(1  ed.),  90-93;  Paxton^a  case,  10  Low.  Can.  Rep,,  212,  11,  352;  Von 
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Acruam's  case,  Up.  Can.  Rej).,  4  0.  P.,  28S.    See  also  House  Ex.  Doc. 
173,44th  Cong.,  Ist  8CS».) 

That  as  a  matter  of  international  law  the  defeudaut  yLoald  only  bo 
tried  for  the  offense  for  which  ho  is  extradited,  sec  Mr.  W.  B.  Lawrence, 
14  Alb.  Law  J.,  90;  19  ibid.j  329;  Cairns, chancellor, as  quoted  in  U.S.] 
For.  Rel.,  1870,  286,  290;  Spear  on  Extrad.,  chap,  vi;  Lowell,  J.,  in  lOl 
Am.  Law  J.,  017,020;  U.  8.  r.  Watts,  8  Sawyer,  370,  14  Fed.  Rep.,  130; 
Com.  r.  llawee,  13  Bush,  097  ;  14  Cox  C.  0.,  135;  State  v.  Vauderpool, 
39  Ohio  St.,  273;  Compton  r.  Wilder,  40  Ohio  St.,  130 ;  Cannon,  in  reA 
47  Mich.,  487;  Blanford  v.  State,  10  Tex.,  027;  Kelty  r.  State,  13  Tex. 
Ap.,  158.    See  to  same  effect  Mr.  Sprague  in  London  Law  Mag.  fofj 
1875,  139;  Renault  Etnde  sur  TExtradition.     It  should  bo  added  thatal 
clause  in  a  treaty  which  provides  that  the  defendant  shall  be  only  tried  ( 
for  the  offense  specified  in  the  demand  would  sometimes  defeat  justice. 
Often  ft  minor  treaty  offense  is  contained  in  the  major  offense  for  which] 
extradition  is  demanded,  or  one  treaty  offense,  not  technically  specified  , 
in  the  demand,  is  ancillary  to  one  which  is  so  speciticd.    In  such  casesJ 
it  would  not  be  contended  that  it  is  right  that  the  defendant,  on  thol 
offense  as  charged  turning  out  not  to  exactly  cover  the  offense  as  proved,| 
should  bo  sent  back  to  the  country  from  which  he  came.    The  more  rea- 
sonable treaty  limitation  is  that  on  the  specified  charge  failing,  he  may] 
be  tried  for  any  other  enumerated  offense  which  rests  on  the  same  factal 
as  tho.se  on  which  rests  the  charge  in  the  extradition  proceedings.    Tboal 
in  this  way,  after  a  surrender  for  burglary  (including  larceny),  the  de-j 
fendaut  could  be  tried  for  larceny,  burglary  not  being  technically  sns-j 
tainable. 

For  an  accoaut  of  \VJD8low*«  case,  »ce  1  FLill.  Int.  Lavr  (3d  eel.),  548. 

anthor  concludes  that  "their  (the  American)  contention  a«  to  tbo  oxpxra 
meaning  of  article  10  of  the  treaty  of  1842,  and  aa  to  the  inability  of  the 
act  of  1870  to  affect  it,  eeema  to  be  unanswerable.    The  qncstiou  as  to  thai 
tacit  understanding  and  practice  that  prevailed  with  regard  to  extr»(1ition| 
is  an  issue  rather  of  fact  than  of  law." 

Aa  to  whether,  when  a  treaty  excludca  citizens  of  ooantry  of  refuge,  m  Unmand 
for  snch  a  citizen  can  be  maintained,  see  Trimble^a  case,  anpra,  $  2G8. 


IV.  CRIME  MUST  HAVE  BEEN  WITHIN  J UJtISDJCTION  OF  DEMANDiyQ 

STATE. 

(1)  On  uiND. 

§271. 

*'  I  have  the  honor  to  inform  you,  in  reply,  that  the  Prceideiit  of  tha] 
United  States  neither  exercises  any  authority,  nor  claims  any  coutroV 
in  respect  to  theiM?rson8  of  citizens  of  this  country  who  are  accused  of 
offenses  committed,  beyond  its  jurisdiction,  against  the  laws  of  a  forviga 
Govornment  ;  that  be  would, however,  willingly  thrownool>f!htacIcm  (1h 
way  of  their  prompt  trial  by  the  proi>er  judicial  tribunals  oi         '      iti 
of  the  state  within  whoso  jurisdiction  the  offense  was  alleged  i  •  >H3«oj 

perpetrated;  and,  consequently,  that,  in  the  particular  caso  of  the  sail' 
urs  belonging  to  the  crew  of  the  American  frigate  Conj*tr'    '  *  Tl 

with  the  murder  of  a  boattnan  of  Marseilles  in  France,  h-  J 

to  interpose  any  objection  to  their  surrender  by  tho  Sardinian  Qqw 
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ment,  on  whoso  territory  tbey  liad  soaglit  an  asylum,  to  tbo  French 
Government,  to  bo  taken  to  France  for  trial," 

Mr.  Derrick,  Acting  Sec.  of  State,  to  Mr.  Boislecombo,  Oct.  23,  1850.    M8S. 
Notes,  France. 

**The  first  reservation  which  Mr.  Moustier  makes  is  that  in  a  case  oc- 
curriug  under  a  treaty  of  extradition  like  that  between  France  and  Por- 
tugal, when  the  alleged  fugilivo  is  a  citizen  or  subject  of  a  third  power 
not  a  party  to  the  treaty,  France  exercises  absolute  authority  to  deter- 
mine the  question  of  surrender  independently  of  the  state  of  which  the 
fugitive  is  a  citizen  or  subject,  and  France  insista  upon  this,  although 
the  treaty  of  extradition  secures  to  each  party  the  privilege  of  consult- 
ing with  a  state  or  sovereign  to  whom  the  alleged  fugitive  holds  alle- 
giance. 

"  I  find  sufficient  reason  to  approve  of  your  reply  to  Mr.  ]iIoustier  on 
that  point.  Ifo  treaty  made  between  two  sovereigns  can  at  all  affect 
any  existing  rights  of  a  third  state  which  is  not  a  party  to  the  treaty. 
Whenever  such  a  state  interpellates  for  the  maintenance  of  a  legal  right 
of  its  own,  it  is  entitled  to  be  heard  and  to  have  its  claim  determined 
upon  the  principles  of  international  law.  I  know  of  no  reason  for  antic- 
ipating an  exigency  in  which  such  an  interpellation  would  be  improp- 
erly made  by  the  United  States,  and  ceitaitdy  no  ground  was  afforded 
by  Mr.  Moustiei-'s  proceedings  in  the  ca^o  of  De  Silvcira  for  supposing 
that  such  an  interpellation,  when  properly  made,  would  in  any  case  be 
disregarded  by  the  French  Government." 

Mr.  Boword,  See.  of  State,  to  Mr.  Dix,  Fob.  8, 1866.    MSS.  Inat.,  France. 

"If  an  American  citzien  commits  a  crime  in  a  foreign  country  and  es- 
capes thence  to  another  foreign  country,  between  which  and  that 
wherein  the  offense  was  committed  there  exists  an  extradition  for  of- 
fenses such  as  that  charged,  his  citizenship  does  not  afford  ground  for 
the  American  representative  to  do  more  than  to  see  that  his  reclamation 
and  extradition  are  properly  made  and  conducted." 

Mr.  Fialh,  Hoc. of  State,  to  Mr.  Beardfltey,  Mar.  22,  1S73.    MSS. Inat.,  Biirb.  Pow- 
ers. 

"Your  dispatch,  No.  130,  relating  to  the  demand  by  Belgium  for  the 
extradition  from  ITolland  of  Adolph  Schmiderberg,  has  been  received. 
In  addition  to  the  instruction  in  my  No.  99,  the  perusal  of  your  No.  130 
induces  me  to  point  out  to  you  the  propriety  of  inquiring,  with  some 
particularity,  when  and  where  Schmiderberg  was  naturalized  as  a  citizen 
of  the  United  States,  of  ascertaining  whether  he  has  a  certificate  of  nat- 
uralization, how  long  he  resided  in  the  United  States  before  obtaining 
it,  how  long  he  has  resided  away  from  the  United  States  since  obtain- 
ing it,  what  his  pursuits  in  Europe  have  been,  and  what  evidence  there 
18  of  an  intent  on  his  part  to  return  to  this  country. 

"  Tlie  criminal  law  of  this  country  asserts  jurisdiction  over  all  offenses 
committed  within  the  territorial  limits  of  the  State  or  Territory  enacting 
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had  been  issaed  against  him  by  the  proper  judicial  tribunal  in  Prussia 
having  jurisdiction  thereof;  and  that,  immediately  after  committing  the 
crimes  he  had  fled  from  the  justice  of  Belgium  and  Prussia.  There  was 
no  extradition  treaty  between  the  United  States  and  Belgium.  It  was 
held  that  the  demand  could  be  sustained  under  the  convention. 

Stnpp,  in  re,  II  Blatch.,  124. 

Attention  was  called  by  the  court  to  the  fact  that  out  of  seventeen 
of  those  treaties  and  conventions  which  were  then  in  force,  all  but  one 
provide  for  the  delivery  of  persons  charged  with  crimes  committed  within 
the  *^ jurisdiction"  of  one  party,  who  shall  seek  an  asylum  within  the 
**  territories"  of  the  other. 
Ibid. 

The  case  being  referred  to  the  Attorney-General,  it  was  held  by  him 
(herein  differing  from  the  ruling  of  the  court  above  stated)  that  it  did 
not  fall  within  the  treaty,  and  a  warrant  was  refused.  It  was  held  by 
him  that  the  term  "jurisdiction"  is  convertible  with  "country." 

14  Op.,  281,  Williams,  1873.    For  subsequent  proceeding  in  this  case  in  New 
York,  see  infra,  $  !;!75 ;  supra,  $  15. 

The  prisoner  not  having  been  delivered  up  within  two  calendar 
months  after  his  final  commitment,  a  motion,  under  section  4  of  act 
12th  August,  1848  (9  Stat.  L.,  302;  Rev.  Stat.,  §  6273),  was  made  to 
Judge  Blatch  ford,  on  notice  to  the  Secretary  of  State,  to  discharge 
the  prisoner  from  custody,  and  he  was  discharged. 

From  the  opinion  of  the  Attorney-General  (14  Op.,  281)  above  noticed 
the  following  is  taken : 

"  Thomas  Allsop,  a  British  subject,  was  charged  as  an  accessary  be- 
fore the  facts  to  the  murder  of  a  Frenchman  in  Paris,  in  1858,  and 
escaped  to  the  United  States,  and  as  he  was  punishable  therefor  by  the 
laws  of  Great  Britain  the  question  as  to  whether  he  could  be  demanded 
by  Great  Britain  of  the  American  Government,  under  the  extradi- 
tion treaty  of  1842,  was  submitted  to  Sir  J.  D.  Harding,  the  queen's 
advocate,  the  attorney  and  solicitor-general,  Sir  Fitzroy  Kelly,  since 
chief  baron  of  the  exchequer,  and  Sir  Hugh  Cairns,  since  lord  chan- 
cellor, and  they  recorded  their  judgment  as  follows: 

"  *  We  are  of  the  opinion  that  Allsop  is  not  a  person  charged  with  the 
crime  of  murder  committed  within  the  jurisdiction  of  the  British  Crown, 
within  the  meaning  of  the  treaty  of  1842,  and  that  his  extradition  can- 
not properly  be  demanded  of  the  United  States  under  that  treaty.' 
Forsyth's  case,  268." 

11  Blatch.,  128.    See  also  opinion  of  Att'y  Gen.  Gushing,  8  Op.,  215. 

The  question  is  whether  the  term  "jurisdiction"  applies  to  the  place 
where  the  crime  originated,  or  where  it  took  effect.  That  the  latter 
may  have  concurrent  jurisdiction,  see  Whart.  Cr.  Law  (9th  ed.),  §§  288 
f.    Supra,  §  15. 

In  K.  V,  l^illiu.s,  53  London  Law  Jour.,  157  (1858),  it  was  held  that 
extradition  would  be  sustained  in  a  case  where  the  defendant,  when  in 
England,  sent  letters  containing  false  pretenses  to  Hamborg,  where  the 
money  was  obtained.    See  also  B.  v,  Jacobi,  46  L.  T.,  605. 
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then  tiemanded,  wbon  in  prison,  by  the  Governinents  of  Gcrmiiny  aud 
of  FrancL'.  The  United  St«ates  minister  at  Italy  was  instructed  to  ask 
the  Government  of  Italy  to  reqnest  tbo  Government  of  Belgium  not  to 
make  aucU  surrender  until,  in  conformity  \ritli  treaty,  the  defendants 
Khould  be  allowed  one  month  to  leave  Belgium. 

Mr.  Blttiuo,  See.  of  State,  to  Mr.  Marsb,  Juno  L'U,  1881.    M8S.  Inat.,  Italy. 

The  Government  of  the  United  States,  when  citizens  of  the  United 
States  are  extradited  on  charge  of  crime  from  one  European  country 
to  another,  Mill  inquire  whether  such  extradition  pioceeJiugs  are  con- 
ducted in  conformity  with  law,  and  instruct  its  di|tloraatic  representa- 
tives to  confer  on  the  subject  with  the  Governments  eftecting  such  ex- 
traditions. 

Mr.  BliiiDC.  Sec.  of  State,  to  Mr.  Putnam,  Juno  6, 1881.    MSS.  Idst.,  Belgium. 

A  requisition  from  I  ho  British   minister  is  not  authorized  by  the 

twenty-seventh  aitiele  of  the  treaty  of  1704,  unless  the  persons  demanded 
are  char{;ed  with  murder  or  forger}^  committed  within  the  jurisdictiou 
of  Great  Britain. 

I  Op.,  83,  Um,  UD6. 

Before  extradition  proceedings  are  commenced,  it  should  appear  that 
the  crime  alleged  was  committed  within  the  jurisdiction  of  the  demand- 
ing Government. 

Ibid.;  8  Op.,  215,  CushiuK,  1856.    Supra,  ^  15. 

The  party  demanded  is  subject  to  extradition,  notwithstanding; 
that  he  may  have  come  to  this  country  otherwise  than  as  an  apparent 
fugitive  on  account  of  th€^  particular  crime;  the  treaties  applying  not 
only  to  persons  seeking  an  asyhun  hero  professedly,  but  to  such  as  may 
be  found  in  the  country. 
6  Op.,  306,  Cashiog,  1857. 

In  the  extradition  convention  of  1852,  between  the  United  States  and 
Prussia,  it  is  provided  that  in  certain  cases  the  contracting  parties  shall, 
on  requisition,  deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crimes  therein  specified,  "committed  within  the  jurisdiction  of  either 
party,  shall  seek  an  asylum  or  shall  be  found  within  the  territories  of 
the  other."  Under  this  convention  an  arrest  was  made  in  New  York  of 
B.,  alleged  to  be  a  native  of  Prussia,  and  since  his  birth  and  still  a  sub- 
ject of  tJje  King  of  Prussia.  The  demand  was  from  Prussia,  and  he  was 
charged  with  having  committed  at  Brussels,  iu  Belgium,  *'and  within 
the  legal  jurisdiction  of  Prussia/'  crimes  specified  in  said  convention. 
The  claim  was  that  inasmuch  as  such  crimes  were,  at  the  time  they  were 
jcommitted,  punishable  by  the  laws  of  Belgium,  S.,  being,  when  they 
were  committed,  a  subject  of  Prussia,  was  by  the  laws  of  Prussia  sub- 
ject to  be  punished  lor  said  crimes  iu  Prussia ;  that  a  prosecution  against 
jbim  therefor  hatl  Iwen  commenced  in  PniRsia,  and  a  warrant  of  arrest 
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and  Mr.  Marshairu  argamcnt  settled  the  dispute  by  an  overwhelming 
vote." 

Adams's  Gallatin,  231,  232. 

As  dlscnssiDg  Hobbius'  case,  see  1  Pbill.  Int.  Law  (3d  ed.),  544 ;  and  see  Spear 
on  Extrad.,  53 ;  5  J.  Q.  Adams  Mem.,  400. 

Murder  and  piracy  committed  on  board  of  a  British  shipof-war,  on 
the  hi{;h  seas,  is  **  committed  within  the  jurisdiction  "  of  Great  Britain 
80  as  to  justify  a  demand  of  surrender  by  the  British  Government  un- 
der the  27th  article  of  the  treaty. 

Mr.  Pickering,  Sec.  of  State,  to  tbe  President,  May  15,  1799  (Bobbins'  case). 
See  1  Op.,  509,  Wirt,  1821.    As  to  Bobbins'  case,  see  supra,  $  33a. 

In  the  construction  of  the  British  treaty  of  extradition  a  crime  com- 
mitted at  sea,  on  board  of  an  American  vessel,  has  been  considered 
the  same  as  if  committed  in  the  territory  of  the  United  States. 

BIr.  Bnchanan  to  Mr.  Morcy,  August  3,  1855,  MSS.  Dispatches,  Gr.  Brit. 

An  extraditable  crime  on  board  a  United  States  merchant  ship  at  sea 
being  "committed  within  the  putative  territory  of  the  Union,  it  is  jus- 
ticeable  by  the  federal  courts  and  by  them  alone  ;'^  and  if  tbe  offender 
takes  refuge  in  a  foreign  land,  he  may  be  demanded,  under  treaty,  from 
such  land. 

8  Op.,  84 ;  CusUing,  185G.    See  Bupra,  $  33a,  for  this  case  in  other  relations. 
See  Lawrence's  Wbeaton  (cd.  1863),  242. 

"This  Department  approves  of  the  conduct  of  that  officer  in  refusing 
to  give  up  the  men  charged  with  larceny,  to  whom  his  dispatch  refers. 
A  man-of-war  of  one  country  in  the  port  of  another,  is,  during  her  stay, 
to  be  regarded  as  a  part  of  the  country  to  which  she  belongs.  (Supra^ 
§  30.)  As  such,  her  commander  may  exercise  his  discretion  as  to  whom 
he  may  admit  on  board.  This  right  extends  even  to  a  refusal  to  see  a 
ministerial  officer  of  the  law  in  the  foreign  port,  or  to  recognize  an  ap 
plication  to  give  up  a  man  on  board  who  may  have  committed  an  offense 
on  shore.  Any  person,  however,  attached  to  such  a  man-of-war,  charged 
with  an  offense  od  shore,  is  liable  to  arrest  therefor  in  the  country 
where  the  offense  may  have  been  committed. 

"  In  the  event  that  a  person  on  board  the  foreign  shipshould  be  charged 
with  a  crime  for  the  commission  of  which  he  would  be  liable  to  be  given 
up,  pursuant  to  an  extradition  treaty,  the  commander  of  the  vessel  may 
give  him  up  if  such  proof  of  the  charge  should  be  produced  as  the  treaty 
may  require.  In  such  case,  however,  it  would  always  be  advisible  to 
consult  the  nearest  minister  of  the  United  States.  Tliis  was  done  in  this 
instance,  and  the  decision  of  Mr.  Marsh  that  the  persons  demanded  were 
not  liable  to  be  given  uj)  pursuant  to  the  treaty  with  Italy,  is  approved 
by  the  Department." 

Mr.  Fish,  Soo.  of  State,  to  Mr.  Case,  Jan.  97, 1872.    MSS.  Pom.  Let.   Ayra,  f 
33a. 
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R.,  a  person  who  took  passage  on  board  a  British  Tesael  at  Portland, 
boiiod  for  New  Brunswick,  attacked  and  woandod  the  mate  of  tlio  ves- 
sel when  on  the  high  seas,  and  tben  escaped  to  the  shore  in  Maine, 
The  Tessel  then  put  into  Portland,  Me.,  where  the  mate  died»  The 
British  Government  demanded  the  surrender  of  R.  for  trinl.  The  oflense 
\\'f\s  made  indictable  by  statute  in  Maine.  Dis  extradition  was  refused, 
though  it  was  added  that  "  in  case  the  proeeediugs  now  commenced 
against  the  accused  by  the  authorities  of  ihe  State  of  Maine  sboiihl  not 
be  prosecuted  to  a  trial,  or  should  it  appear  that  without  good  reason 
■  the  prisoner  should  bo  discharged,  and  the  British  Government  should 
see  fit  to  again  request  the  extradition  of  the  accused,  such  request 
would  receive  careful  consideration. 

Mr.  Fish,  See.  of  State,  to  Mr.  Watwn,  Aug.  15,1874.    MSS,  Notes,  Gr.  Brit. 

The  defendant  was  subsequently  acquitted  in  Maine  on  the  ground 
of  insanity,  and  this  was  held  such  an  acquittal  as  to  bar  extradition. 

Mr,  Cadwalatlcr,  Acting  Sec.  of  State,  to  Mr.  Watsou,  Oct,  17,  1874  ;  ibid. 

The  proper  view  Is  Ihat  extradition  should  not  be  granted  where  the 
state  in  which  the  defendant  has  sought  an  as.vhinj.  has,  with  the 
prosecntiug  state,  admiralty  jurisdiction  of  the  ofllense,  as  where  the 
offense  was  juracy  by  the  law  of  nations  on  the  high  seas.  For  several 
reasons  this  view  should  be  maintained.  In  the  first  place,  by  refus- 
ing to  surrender,  a  needless  circuity  of  process  involving  great  cost  is 
arcesLed.  In  the  second  place,  a  defendant's  personal  rights  would  be 
needlessly  imiieriled  by  his  forcible  remo\al  to  a  foreign  forum.  And 
again,  if  a  surrender  could  be  made  in  one  case  of  admiralty  Jurisdic- 
tion, it  coidd  be  made  in  another;  and  if  the  rule  be  adinitteil  at  jdl, 
there  would  be  few  admiralty  prosecutions  that  might  not,  at  executive 
discrelioti,  be  removed  to  a  foreign  laud  under  a  foreign  law.  In  such 
case^  the  executive  of  the  asylum  state  may  properly  refuse  to  sur- 
render, or  a  court,  ou  habeas  ivrpuSy  may  grant  a  discharge. 

As  sustaining  this  view,  see  R.  r.  Tivnan,  5  B,  &  S.,  045;  S.  C.  under 
name  of  Tirnan,  12  W.  R.,  848.  t)n  the  other  hand,  in  Sheazle,  in  re, 
I  Wood.  &  Min.,  G(i,  it  was  held  that  the  extradilif»n  treaty  with  Eng- 
land required  the  surrender  by  the  United  States  of  a  British  sulyect 
who  committed,  on  a  British  ship,  on  the  high  seas,  piracy,  whieh  was 
such  by  act  of  Pailiamriit  but  not  bv  the  law  of  nations.     (Comi)are 

IBennet,  ih  re,  11  Law  T.  R.,  488.)     Wlmrt.  Conf.  of  Laws,  §§  S.'i'J,  842. 
It  is  stateti  by  Sir  R.  Phillimore,  that  'Uhe  country  demanding  the 
criminal  must  be  the  country  in  which  the  crime  is  committed."    (1 
PhilL  Int.  Law,  413.) 
I       Jurisdiction  of  crimes  at  sea  is  considered  in  another  chapter. 

I  Supra,  ^d3aff. 
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V.  NO  EXTBADITION  FOR  FOUTICAL  0FFEXSE3. 
5  272. 


**Mo8t  codes  extend  their  definitions  of  treason  to  acts  not  really 
against  one's  country.  They  do  not  distinguish  between  acts  against 
the  Government  and  acts  against  the  oppressions  of  the  GorernmcnL 
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The  latter  are  virtues,  yet  have  furnished  more  victims  to  the  execu- 
tioner than  the  former.  •  •  •  The  unsuccessful  strugglers  against 
tyranny  have  been  the  chief  martyrs  of  treason  laws  in  all  countries. 
•  •  •  Treasons,  then,  taking  the  simulated  with  the  real,  are  suf- 
ficiently punished  by  exile." 

Mr.  Je£fer8on,  Sec.  of  State,  to  Messrs.  Carmiohael  and  Short,  Mar.  22,  1798. 
MSB.  Inst.,  Ministers.    1  Am.  St.  Pap.  (For.  Eel.),  258. 

The  Government  of  the  United  States  cannot  consent  to  the  sur- 
render, by  the  city  of  Bremen,  to  another  German  state,  on  the  plea 
of  dereliction  in  military  service,  of  a  citizen  of  the  United  States 
temporarily  residing  in  Bremen. 

Mr.  Cass,  Sec.  of  State,  to  Mr.  Scbleider,  Apr.  9,  1859.    MSS.  Notes,  Haose 
Towns. 

The  rule  forbidding  extradition  for  political  ofifenses  does  not  hold, 
it  seems,  when  the  place  of  asylum  is  an  Oriental  or  semi-civilized 
country. 

Mr.  Seward,  See.  of  State,  to  Mr.  McMath,  Apr.  28,  1862.    MSS.  Inst.,  Barb. 
Powers. 

But  this  is  at  variance  not  only  with  the  approval  by  both  the  United 
States  and  Great  Britain  of  the  refusal  of  Turkey  to  surrender  Koszta 
to  Austria,  but  with  the  general  policy  of  international  law. 

Supra,  ^  175,108. 

<^  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  3d 
instant,  requesting  the  extnidition  of  the  eight  Mexican  revolutionists 
who  were  in  the  custody  of  Captain  Rafferty,  of  the  Sixth  Regiment  of 
United  States  Cavalry,  now  stationed  in  the  Territory  of  Arizona. 

"  In  reply,  I  have  to  state  that  that  oflBcer  appears  to  have  received 
the  prisoners  from  the  United  States  marshal  there,  who  probably  holds 
them  on  a  charge  of  violating  the  neutrality  law  of  the  United  States, 
in  making  a  hostile  incursion  into  Mexico. 

"  Under  these  circumstances  the  answer  of  the  Territorial  authorities 
to  the  Mexican  agent  who,  it  seems,  applied  for  their  surrender  was 
necessarily  in  the  negative. 

"  In  any  event,  it  would  not  bo  competent  for  this  Department  to  take 
any  steps  with  a  view  to  the  extradition  of  the  prisoners  unless  their 
names  shall  have  been  furnished,  and  the  offenses  with  which  they  are 
charged  shall  have  been  specified.  The  fact,  too,  that  they  are  charged 
with  being  revolutionists  shows  that  whatever  may  have  been  their 
other  crimes  they  may  also  have  been  guilty  of  a  political  offense  for 
which  the  treaty  stipulates  that  no  extradition  shall  be  granted.** 

Mr.  Hanter,  Acting  Sec.  of  State,  to  Mr.  Navarro,  Sept.  28, 1880.    MSS.  Inst, 
Mez. ;  For.  Bel.,  1880. 
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[§  273. 


For  a  resolution  reqiiestiug  that  the  extraditioii  of  Aguero,  the  Cuban 
insurgent,  to  Spain  be  refused  until  charges  against  him  are  ascertained 
to  be  true,  nnd  requesting  the  Attorney-General  to  investigate  the  case, 
and  ascertain  if  his  offense  is  a  political  one,  see  House  Mis.  Doc.  34, 
48th  Cong.,  1st  sess.,  Feb.  8, 1884. 


VI.  NO  DEFENSE  THAT  DEFEXDAyT  IS  CITIZEN  OF  ASYLUM  STATE. 

§273. 

Tbat  the  defendant  is  a  citizen  of  the  asylum  state,  bars  extradition, 
on  i>rinciple,  in  those  cases  where  such  state  has  cognizance  of  the 
crime,  and  it  is  consequently  introduced  as  an  exception  in  many  of  our 
treaties.  No  such  exception  is  recognized  in  the  treaties  with  Great 
Britain,  France,  Italy,  and  other  states.  Under  the  English  common 
hiwsuchan  exception  cannot  be  recognized  except  in  cases  where  the 
asylum  state  has  jurisdiction  oTer  the  offense. 

Rohbios'caae,  Bee,  26«;  Wliart.  St.  Tr,,  392;  Kiagsbnry'B  case,  106  Maaa.,  223; 
Dona's  Wheatou,  ^  12<t,  note;  Lawrence's  Wheaton,  237,  note. 

When  the  question  is  one  of  discretion,  the  better  rule  is  that 
wherever,  by  the  Jurisprudence  of  a  particular  country,  it  is  capable  of 
trying  one  of  it.-*  subjects  for  an  oflenso  alleged  to  have  been  commit- 
ted l)y  such  subject  abroad,  the  extradition  in  such  case  should  be  re- 
fused ;  the  asylum  state  then  having  the  right  of  trying  its  own  sub- 
ject by  its  own  laws.  When,  however,  it  does  not  assume  jurisdiction 
of  extraterritorial  crimes  committed  by  its  subjects,  then  extradition 
should  be  granted. 

Where  in  a  treaty  (as  in  the  case  with  the  treaties  with  Austria, 
B*vam,  Belgium,  Hanover,  Hayti.  Mexico,  Netherlands,  Peru,  Prus- 
sia (Germany),  Spain,  and  Sweden  and  Norway)  it  is  yjrovidcd  that 
''neither  of  the  contracting  parties  shall  be  bound  to  deliver  up  one  of 
it«  own  citizens,"  it  is  yet  to  be  determined  whether  this  clause  leaves 
to  the  President  the  discretion  of  making  such  delivery. 

Mr.  Frelinghnysen's  report  in  Trimble's  case,  Feb,  13,  1834.     Supra,  $  268. 

In  1874,  Francisco  Perez,  a  Mexican,  murdered  an  American  in  Texas, 
and  escaped  into  Mexico.  A  request  for  extradition  was  made  by  this 
Government,  coupled  with  an  admission  that  extradition  could  not  be 
demanded  as  a  matter  of  right,  the  fugitive  toeing  u  citizen  of  Mexico, 
and  also  with  the  declaratioti  that  the  request  was  not  made  as  a  mat- 
ter of  comity,  and  that  the  surrender,  if  ma<le,  would  not  be  nnder- 
stood  as  establishing  a  precedent  to  bind  either  Government.  Under 
these  circumstances  the  Mexican  Government  refused  the  request. 

In  1879,  Zeferino  Avalos,  a  Mexican  soldier,  murdered  a  fellow-Mex- 
ican in  Texas,  and  escaped  into  his  own  coantrj^  where  ho  was  arrested, 
tiied  by  a  Mexican  court,  and  hung. 
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VII.  MUST  BE  SPECIFIC  FOBEIOK  DEMAND. 
§274. 

As  to  whether  a  mandate  or  certificate  from  the  Department  of  State  is  a  pro- 

reqaisite  to  an  arrest,  Bee  infra,  $  ^6. 
As  to  practice  in  extradition  coses  nndor  treaty  with  Qreat  Britain  of  1842,  sea 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Pierrepont,  Jan.  23,  1877.    MSS.  Inst.,  Or. 

Brit. 
As  to  history  of  current  negotiations,  see  same  to  same,  Feb.  23,  1877 ;  Feb.  24^ 

1877;  Mar.  2,  ISTT. 

Under  the  Aslibarton  treaty  a  requisition  for  a  fugitive  is  not  neces- 
sary to  a  preliminary  examination  upon  which  the  evidence  of  crim- 
inality is  to  be  heard  and  considered,  when  such  examination  is  with  a 
view  only  to  the  surrender  after  the  ascertainment  of  the  facts  showing 
the  party  charged  to  be  in  a  condition  which  justifies  the  apprehension 
and  commitment  for  trial  according  to  the  laws  of  the  place  where  he 
or  she  shall  be  found. 

4  Op.,  201,  Nelson,  1843. 

The  United  States  will  not  make  demand  for  extradition  of  a  person 
alleged  to  be  a  fugitive  from  the  justice  of  one  of  the  United  States, 
and  to  have  taken  refuge  in  Great  Britain,  except  on  the  exhibition  of 
a  judicial  <*  warrant"  duly  issued,  on  sufQcient  proofs,  by  the  local 
authority  of  the  State  in  which  the  crime  is  alleged. 

6  Op.,  485,  Cushiug,  1854. 

All  demands  for  extradition  must  come  from  the  executive  authority 
of  the  demanding  state. 

7  Op.,  6,  Cashing,  1854. 

There  can  be  no  actual  extradition  without  proper  requisition  to  that 
effect,  addressed  by  the  foreign  Government  to  the  Secretary  of  State; 
and  although  extradition  cannot  be  ordered  by  the  President  on  mere 
judicial  documents,  but  requires  executive  requisition,  still  it  may  be 
effected,  in  the  absence  of  any  diplomatic  minister  of  the  demanding 
Government,  through  other  intermediate  agencies  recognized  by  the 
law  of  nations. 

8  Op.,  240,  Gushing,  1856. 

"Applications  for  extradition  are  made,  as  a  rule,  by  the  diplomatic 
representative.  In  case  a  consul  is  charged  with  such  a  duty,  he  may 
expect  to  receive  instructions  from  the  Department  of  State,  or  from 
the  diplomatic  representative." 

Printed  Pers.  Inst.  Dip.  Agents,  1885. 
As  to  mode  of  arrest,  see  infra,  $  276a. 
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VIJL  STATE  GOFERNMENTS  CANNOT  EXTBADITS. 
§  275. 

Georg^o  Holmes  was  arrested  in  tbo  State  of  Vermont  on  a  warrant 
or  order  of  tlie  {jovernor  of  the  State,  addressed  to  a  State  sheriff,  stat- 
inpT  that  an  indictment  had  been  fouml  afjainst  him  for  murder  iti  Can- 
ada, and  coinmaiiding  tlie  sherilf  to  convey  him  to  the  border  between 
Canada  and  Vermont,  and  deliver  him  to  the  CanatUan  authorities.  A 
habeas  corpus  was  issued  by  the  Supremo  Court  of  the  United  States, 
and  tlie  prisoner  was  remaiuled,  and  a  writ  of  error  taken  to  the  Su- 
premo Court  of  the  United  States.  The  court  was  equally  divided  aa 
to  the  question  of  jurisdiction,  and  the  writ  of  error  was  dismissed. 

IIolmeH  F.  Jeimiaou,  14  Vvt.,  GiO,  1310. 

Chief  Justice  Taney,  in  bis  opinion,  in  which  Justices  Story,  McLean, 
and  Wayne  concurred,  slated,  as  their  conclasion  on  this  particular 
point — 

"Upon  tho  whole,  therefore,  my  three  brothers  and  myself,  after  a 
most  careful  and  delil>criite  examination,  are  of  opinion  that  the  power 
to  surrender  fugitives,  who,  haviri^j  committed  oflensea  in  a  foreign 
country,  have  tied  to  this  for  shelter,  belongs,  under  the  Constitution 
of  tlie  United  Stales,  evdusively  to  tlie  Federal  Government,  and  that 
the  authority  exerei.sed  in  this  instance  by  the  governor  of  Vermont  is 
repugnant  to  the  GouMtitutiou  of  the  United  States." 

Holmes  was  subsequently  discharged  by  the  supreme  court  of  Ver- 
mont on  habeas  corpus. 

In  New  York,  in  1874,  Governor  Dix  havinfj  ordered  the  surrender  of 
Carl  Vogt,  a/wsStupp,  after  a  refusal  by  the  President  to  surrender  him 
to  Germany,  as  tlie  otfense  was  committed  out  of  her  territory,  or  to 
Belgium,  in  tho  absence  of  treaty  provisions,  the  court  of  appeals  of 
New  Ytnk  niianimously  agreed  in  discharging  the  prisoner,  on  the 
grounil  that  the  governor  had  no  power  to  make  the  surrender. 

People  ex  rel.  Barlow  r.  Curtis,  LO  N.  Y.,  3til.     For  proceidiugs  io  the  federal 
conrts  iu  Stnpp's  case,  hoc  nvpra,  $  *i71. 

Without  the  consent  of  Congress,  no  State  can  enter  into  any  agree- 
metit  or  compact,  express  or  implied,  to  deliver  up  fugitives  from  th© 
justice  of  a  foreign  state  who  may  be  found  within  its  limits. 
3  0p.,  OGl,  Lcgurtf,  1841. 

Where,  however,  there  is  no  extradition  treaty,  it  was  at  one  time 
held  that  the  Department  may,  under  peculiar  circuinstaucea,  sanction 
the  eflbrts  of  a  State  execuHve  to  obtain  a  surrender.  In  1837  the  De- 
partment of  State  sanctioned  a  demand  from  the  governor  of  Michigan 
on  Texas  (then  an  indei>endent  State)  for  the  delivery  of  a  fugitive,  and 
in  1840  a  demand  of  the  governor  of  Georgia  on  Texas  for  the  same  pur- 
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1)086,  there  being  no  extradition  treaty  on  which  the  Federal  Govern- 
ment could  act. 

Mr.  Forsyth  to  Mr.  Eo/fere,  July  25, 1837.    See  Mr.  Foreytli  to  Mr.  Hardee,  Mar. 
30,  1840.    MSS.  Dora.  Let. 

"An  aggravated  caseijf  forgery  having  occurred  in  the  city  of  New- 
York  in  the  year  1821,  and  the  oflfender  having  taken  refuge  in  Canada, 
Governor  Clinton  applied  to  EarlDalhousie,  then  governor  of  Canada,  to 
have  him  delivered  to  the  authorities  of  the  State  of  New  York  for  trial, 
which  request  was  promptly  complied  with;  the  case  being  one  in 
which  the  interference  of  the  governor  of  Cunada  was  authorized  by 
the  laws  of  the  province — a  reciprocation  of  such  friendly  and  liberal 
offices,  whenever  it  should  become  necessary  being,  in  the  opinion  of 
Governor  Clinton,  enjoined  by  policy  as  well  as  required  by  courtesy ; 
and  the  state  of  the  question  as  to  the  powers  of  the  Federal  Executive 
being  at  the  time  the  same  as  it  is  now,  he  felt  it  to  be  his  duty  to 
bring  the  subject  before  the  legislature  of  the  State.  He  did  so  in  his 
annual  address,  at  the  succeeding  session,  in  which  he  stated  that  Hhe 
treaty  with  Great  Britain  having  expired  fourteen  years  before,  and 
no  conventional  provision  upon  the  subject  having  been  subsequently 
made,  a  question  had  arisen  whether  either  the  State  or  national  au- 
thorities were  authorized  by  the  law  of  the  land  or  obligated  by  the  law 
of  nations,  to  surrender,  in  any  case,  fugitives  from  justice  from  foreign 
countries,  and  recommended  the  adoption  of  adequate  general  provis- 
ions on  the  subject,  which  would,  he  thought,  have  a  salutary  tendency 
in  preventing  and  punishing  crimes,  and  expelling  from  our  territory 
malefactors  who  resort  to  it  from  other  countries  in  expectation  of  im- 
munity .* 

"  The  legislature  at  the  same  session,  viz,  on  the  5th  of  April,  1822, 
passed  an  act  authorizing  the  governor,  in  his  discretion,  to  deliver  over 
to  justice  any  person  found  within  the  State  who  shall  be  charged  with 
having  committed,  without  the  jurisdiction  of  the  tJnited  States,  any 
crime  except  treason,  which  by  the  laws  of  this  State,  if  committed 
therein,  is  punishable  by  death  or  imprisonment  in  the  State  prison. 
This  bill  received  the  sanction  of  the  council  of  revision,  then  composed 
of  governor,  chancellor,  and  judges  of  the  supreme  court  of  the  State, 
and  became  a  law. 

"It  continued  on  the  statute-book  until  1826,  when  it  came  np  for 
revision,  and  again  received  the  sanction  of  the  legislative  and  eA>cn- 
tive  departments  of  the  State  government,  and  according  to  the  forms 
of  the  constitution  was  re-enacted,  and  has  been,  occasionally,  actually 
enforced  as  a  part  of  the  laws  of  the  State  during  a  period  of  seventeen 
years. 

"  It  was  in  favor  of  a  continoance  by  Governor  Seward  to  act  nnder 
this  law  as  his  predecessors  had  dono,  antil  it  had,  at  the  instance  of  a 
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party  afiVcteil  l*y  its  operation,  been  decided  by  the  judicial  trilninals 

to  be  unconstitutional,  tbat  the  suggestion  of  the  President  was  made." 

Mr.  Foray  til,  See.  of  Stfit«,  to  Mr.  Speoctr,  Aug.  7,  1839.     MSS.  Doni.  Lot. 

^'Thia  letter  will  bo  handed  to  you  by  William  Newell,  e«q.^  of  Phil- 
adelphia, one  of  the  directors  of  the  Schuylkill  Bank,  of  that  city,  who 
is  about  to  proceed  to  France  iu  the  British  Queen  steamer,  in  pursu- 
ance to  your  8ug:ge8tion.i  to  the  presitlent  of  that  institution.  The 
President  of  the  United  States  is  desirous  that  you  should  extend  to 
Mr.  Newell  your  good  offices  in  the  [jiosecution  of  the  immediate  ob- 
ject of  bin  visit  to  Paris,  which  is  uriderstoo*!  to  be  to  obtain  i'rom  Mr. 

,  the  absconding  cashier,  as  much  of  the  funds  and  other  property 

of  the  bank  in  his  possession,  or  under  his  control,  as  may  be  practica- 
ble. No  ofticiiil  interfeieuce  is  justifiable,  as  iu  the  absence  of  treaty 
stipulations,  the  extradition  of  a  fugitive  from  Franci3  in  the  United 
States  under  similar  circumstances  could  not  be  authorized  by  the  Ex- 
ecutive of  the  Union. 

"The  laws  of  Peunsylvnuia  do  not^  like  those  of  New  York,  provide 
fbr  the  surrender  of  a  fugitive  from  justice  who  seeks  from  a  foreign  na- 
tion an  asylum  within  the  State." 

Mr.  Forsyth,  8cc.  of  State,  to  Mr.  Cass,  May  29,  1840.     MSS.  In»t.,  Franc*. 

Since  the  publication  of  the  ruling  of  the  Supreme  Court  in  Ilolmea 
V,  Jennisen,  above  cited,  the  only  iiifstance  of  action  oTthe  Depnrtmeut 
of  State  recognizing  extradition  by  State  process  was  in  1872,  when  iu 
the  absence  of  a  treaty  of  extradition  with  Belgium,  the  Belgian  minister 
at  Washington  wa«  informed  by  Mr.  Fish  that  "in  view  of  the  gravity 
of  the  crime  **  in  a  particular  case,  the  Secretary  was  willing  to  point  out 
to  him  a  statute  of  the  Sate  of  New  York  passed  as  early  as  1822,  and 
included  in  the  recent  revision,  which  authorizes  the  governor  of  that 
State,  at  his  discretion,  to  deliver  up  to  the  duly  authorized  minister  or 
agentof  any  foreign  country,  any  person  charged  with  crime  alleged  to 
have  been  committed  in  said  country  ;  "  and  it  was  further  stated  that 
"the  Department  would  interpose  no  obstacle  should  an  application  to 
the  governor  be  successful.^ 

Mr.  Fish,  See.  of  State,  to  Mr.  Jones,  May  1,  lb72.    MSS.  Iust.,BoIgium.    Tliis, 
however,  under  the  ruling  in  People  r,  Cnftis,  above  cited,  cannot  be  aoa- 

tained> 

IX.  PRACTICE  AS  TO  ARREST, 

(I)  PRKUMIXARY  BXECUTIVB  31A3a>ATB. 
^270. 

Complaint  on  oath  was  presented  ou  June  14, 1852,  to  a  commissioner 
of  the  United  States  by  the  British  consul  at  New  York,  charging  that 
Thomas  Kaino  had  committed  a  murder  in  Ireland,  and  stating  also 
that  a  warrant  had  bijcu  issucil  for  his  apprehension  iu  Ireland  j  that  he 
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was  in  tho  United  States ;  and  requesting  his  apprehension  for  extra- 
dition nnder  the  treaty  of  1842.  The  commissioner,  after  an  arrest  and 
examination,  ordered  him  to  be  committed  for  extradition,  to  aUde  the 
order  of  the  President,  and  ho  was  held  in  custody  by  the  marshal.  A 
writ  of  habeas  corpus  issued  from  the  circuit  court,  which  was  dismissed. 
Application  was  made  to  the  supreme  court  for  a  writ  of  habeas  corpus. 
On  this  application,  four  of  the  judges  held  that  the  writ  should  be 
refused  on  the  merits.  It  was  held,  however,  by  the  chief  justice  and 
two  of  the  judges  that  no  proceedings  under  the  treaty  could  be  enter- 
tained without  a  requisition  made  on  the  President,  and  his  authority 
obtained  for  that  purpose;  and  that  a  United  States  commissioner  was 
not  an  ofScer  within  the  treaty  or  acts  of  Congress  to  bear  and  deter- 
mine the  question  of  criminality;  and  one  justice  held  that  the  court 
had  no  jurisdiction  to  grant  the  writ  asked,  but  did  not  express  an 
opinion  on  the  merits. 

In  re  Kaine,  14  How.,  103. 

The  prisoner  was  afterward  brought  before  Mr.  Justice  Kelson  at 
chambers,  and  discharged. 

Ex  parte  Kaine,  3  Blatch.,  1. 

On  August  31, 1853,  an  opinion  was  given  by  Mr.  Gushing,  Attorney- 
General,  to  the  effect  that  under  the  opinions  m  Kaine^s  case,  14  How., 
103,  it  might  be  advisible,  under  the  extradition  treaty  with  Great 
Britain,  for  a  "mandate"  to  is.sue  from  the  executive  department  "  to 
move  to  action  the  proper  judicial  authorities  of  the  country,  in  order 
to  the  arrest  and  lawful  examination  of  the  party  charged  with  crime, 
and  the  investigation  thereof  for  the  information  of  the  Government 
6  Op.,  91.  Cnshing,  1853. 

After  the  reception  of  this  opinion,  the  practice  grew  up  in  the 
Department  of  State  of  issuing,  when  ai)plicd  for,  documents  in  the 
nature  of  certificates  that  i-equisitions  had  been  received.  These  certi- 
ficates ("  mandates  "  or  "warrants"  as  they  were  sometimes  erroneously 
called)  were  only  issued  when  applied  for,  and  they  were  not  applied 
for  in  most  cases  of  extradition,  arrest  being  asked  for  in  the  first  place 
from  commissioner  or  judge. 

The  only  judicial  ruling  in  which  the  necessity  of  such  prior  execu- 
tive action  was  acquiesced  in  is  Farez,  in  re  (7  Blatch.,  34).  Subse- 
quently, however,  in  Macdonuell,  in  re  (11  Blatch.,  79),  this  opinion 
appears  to  have  been  abandoned.  See  Tlioraas,  in  re  {VJ  Blatch.,  370); 
Kelley's  case  (2  Lowell,  339);  Ross,  ex  parte  (2  Bond,  252) ;  Van  Hoven, 
ex  parte  (4  Dillon,  415). 

In  Thomas,  in  re^  Blatchford,  J.,  delivering  tho  opinion  of  the  courts 
said : 

"Without  recapitulating  the  grounds  taken  in  the  various  opinions 
referred  to,  as  reasons  for  holding  that  a  prior  mandate  is  not  made  a 
prerequisite,  by  any  act  of  Congress,  to  tho  issuing,  by  a  magistrate,  of 
a  wuiTant  for  the  arrest  of  a  fugitive  whose  extradition  is  sought,  and 
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is  not  sacb  a  prerequisite,  except  where  umde  so  by  the  treaty,  I  nm 
propured  to  say,  tliat,  so  fur  as  my  own  action  is  coiicerned,  it  is  not, 
for  the  purposes  of  tlio  |)rest*nt  ease,  or  of  future  like  cases  (that  is, 
cases  where  the  treaty  does  oot  require  a  ]>revions  mandate),  to  be  re- 
garded as  the  law,  that  the  ijssuing  of  an  executive  mandate,  in  a  case 
of  extradition,  is  a  prerequisite  to  the  enteitaiuing  of  proceedings,  and 
the  issuini?  of  a  warrant  of  ai  rest,  by  a  magistrate." 

On  the  Orst  heariupr  in  Keltey's  ease  (reported  in  0  Am.  Law  Rev., 
1(>7),  Jud^e  Lowell  held  that  no  such  mandate  is  necessary.  Of  this 
decision,  Judge  Dlattdd'ord,  in  his  opinion  in  Thomas,  in  re,  quotes  the 
follow! n*?  si<ntcuee  (TJ  Bhitch.,  378) : 

'•  (yonsidi^riii^  the  strou<j;  rensons,  as  well  as  the  ^reat  lu-epomleraiice 
of  authority,  against  the  practice — a  preponderance  which  I  find  in  the 
treaty  itsflf,  iu  the  statute,  and  iu  the  oinnions  of  the  trreater  iiuuiber 
of  the  jndges  who  have  coiistdeied  the  question — and  further,  that  tlie 
reasons  in  its  favor  have  lost  their  force  in  the  present  state  of  practice 
in  the  State  Dcpiirtment,  I  feel  constrauied  to  refuse  to  establish  it  in 
this  district."  In  the  second  heaiiug^  iu  Kelley*s  case,  Jud^e  Lowell 
merely  said  :"  I  issued  the  warrant  ni«on  a  sworn  complaint  made  by 
Her  Britaunio  Majesty^s  consul  at  the  port  of  Boston  ;  and  gavo  at 
length  my  reasons  for  not  requiring  a  mandate  from  the  President  of 
the  Unit«  d  States  to  precede  the  arrest ;  "  aud  then  he  reatliimed  the 
point  previously  taken. 

In  liis  decisiou  iu  Boss,  ex  parte  (2  Bond,  252)  Judge  Leavitt  said: 
'•After  a  careful  investigation  of  the  case,  1  can  i)erceive  no  ground  for 
the  conclusion  that  there  must  be  authorit.y  from  the  executive  depart- 
ment of  our  Government,  to  enable  the  judge,  magistrate,  or  commis- 
sioner to  i>sue  a  warrant  for  the  arrest  of  the  alleged  fugitive." 

Judge  DilUm,  in  delivering  the  opinion  of  the  court  in  Van  lloven, 
ex  parte^  said  :  '*  1 1  is  urged  that  the  prisoner  is  entitled  to  be  discharged 
oil  several  grounds : 

'*L  That,  under  the  treaty  (article  G),  the  President  of  the  United 
States  is  required  to  issue  a  warraut  for  the  appreheusi<in  of  the  fugi- 
tive, (hat  he  may  be  brought  before  the  proper  judicial  anth<u-ity  for 
examination.  The  object  of  this  provision  is  that  the  legal  proceedings 
for  the  surrender  of  a  fugitive  tnay  have  the  sanction  of  the  executive 
department.  [Ex  parte  Kaine,  I  Blatch.,  1.)  This  is  given  iu  this  case 
by  the  mandate  of  the  Secretary  of  State.  [In  re  Farez,  7  lUatch.,  34.) 
Under  onr  system  of  the  separation  of  the  powers  of  the  (Toverntncnt 
into  de]>artments,  the  warraut  of  arrest  issues  froui  the  judieial  depart- 
ment, aud  the  substance,  spirit,  and  purpose  of  the  treaty  have  been 
complied  with  iu  this  regard." 

On  February  18,  18S0,  Mr.  Bayard,  Secretary  of  State,  made  au  order 
that  in  all  extradition  cases  brou;;ht  under  the  treaty  with  Great  Britaiu 
and  cognate  treaties,  no  *' mandate"  or  certificate  should  issue  from 
the  Department  prior  to  the  action  taken  by  the  proper  judicial  author- 
ities iu  the  premises.  (See  Mr.  Bayard  to  Mr.  West,  February  16, 188C, 
cited  infra.) 

When,  however,  a  ]>reliminary  certiflcato  of  the  President  is  by  treaty 
or  otherwise  required,  it  has  been  held  that  a  mere  notiticalion  by  the 
local  officer  of  a  foreign  Government  of  the  escape  of  au  alleged  criminal 
is  not  sullicieut  prima  facie  evidence  of  a  case  to  call  for  such  prelimin- 
ary action  of  the  President. 

7  Op.,  6,  CtuUing,  1854.  8 1 3 
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A  foreign  mandat  cParretj  setting  forth  the  offense  of  a  fagitive  from 
the  justice  of  a  foreign  country,  within  the  terms  of  any  treaty  of  extra- 
dition, such  mandat  coming  through  the  proper  political  channel,  is  suffi- 
cient foundation  for  the  issue  of  the  President's  mandate  authorizing 
the  institution  of  proceedings  before  the  judicial  authorities  of  the  United 
States. 

7  Op.,  285,  Cashing,  1855. 

In  such  a  mandate  it  is  sufficient  to  charge  the  offense  in  the  words 
of  the  treaty. 

Macdonnell,  in  re,  11  Blatch.,  79. 

The  Department  of  State  will  not  *  inaugurate  applications  for  extra- 
ditions, on  the  mere  reference  to  it  of  papers,  without  a  specific  request 
or  expression  of  the  wish  of  the  Department  of  Justice  or  of  the  author- 
ity of  a  State  (as  the  case  may  be)  through  which  the  papers  may  come 
to  this  Department." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Fierrepont,  Feb.  2, 1876.    MSB.  Dom.  Let. 

"This  provision  of  the  statutes  of  the  United  States  (Rev.  Stat.  U.  S., 
§  5270)  is  deemed  by  this  Government  to  be  in  aid  of  the  provisions  of 
the  convention,  and  the  provisions  of  Article  XI  of  the  convention  (of 
Jan.  5, 1877,  with  Spain)  are  held  to  be  directory  only.  Under  these 
circumstances  the  warrant  of  authorization  from  the  Secretary  of  State 
is  not  considei  cd  as  indispensable.  It  may  often  happen  that  an  instant 
arrest  is  expedient  in  order  to  secure  the  accused  fugitive  for  examina- 
tion into  his  criminality,  and  in  such  emergencies  the  delay  incident  to 
procuring  the  warrant  of  authorization  from  this  Department  might  de- 
feat the  purposes  of  justice. 

"The  personal  rights,  moreover,  of  the  accused  are  secured  by  the  pro- 
visions of  the  convention  no  less  than  by  those  of  the  statute,  inasmuch 
as  he  can  only  be  surrendered  on  satisfactory  e^^dence  of  his  crim- 
mality." 

Mr.  Frelinghnysen,  Sec.  of  State,  to  Mr.  Barca,  May  23, 1882.    MSS.  Notes,  Spain 

"After  a  careful  examination  of  the  treaty  now  in  force  between  the 
United  States  and  Great  Britain  in  reference  to  extradition,  I  have  come 
to  the  conclusion  that  it  is  neither  necessary  nor  proper  that  any  man- 
date or  other  authorization  should  issue  from  this  Department  as  a  pre- 
liminary to  arrest  by  the  commissioners  or  other  judicial  officers  in 
whom  the  function  of  arrest  and  examination  in  such  cases  is  specific- 
ally vested.  I  am  strengthened  in  this  conclusion  by  the  fact  that  in 
all  cases  in  which  the  question  had  come  up  before  the  judicial  depart- 
ment of  this  Government  it  has  been  held  that,  under  the  treaty  in 
question  and  the  distinctive  legislation  of  the  United  States,  no  such 
preliminary  process  of  this  Department  is  requisite.  It  is  proper,  also, 
to  observe  that  this  seems  to  be  the  general  sense  of  those  who  repre- 
Bout  Her  Ms^esty's  Qovemment  in  such  prooeas,  sinoe  in  most  oaaes  lilM 
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^^Kapplieatiou  for  arrest  is  made  directly  to  the  comtnissioQer,  or  other 
^^VjudJcial  authority  vested  with  the  juristlictiou^  the  case  uot  coming  be* 
W       fore  this  Department  until  the  ftpplication  for  surrender." 

■  Mr.  Bayard,  Sec.  of  State,  to  Mr.  West,  Feb.  16,  1886.    MSS.  Notes,  Gr.  Brit. 

■  Every  citizen  of  the  United  States  being  secured  by  the  Constitntion 
^^^  against  unreasonable  arrest,  and  magistrates  being  prohibited  from 
^fBiesuing  warrants  except  on  probable  cause,  supported  by  oath  or  afflr- 
^^^mation,  the  President  cannot  order  the  arrest  of  the  master  of  an  Amer- 
ican vessel  and  his  coafiuement  for  trial  upon  a  communication  from  the 
British  minister,  accomi>anied  by  copies  of  depositions  taken  before  a 
justice  of  the  peace  of  the  island  of  Autiguay  charging  him  with  the 
murder  of  a  British  subject  on  the  high  seas. 

2  Op.,  267,  Berrien,  1820. 

The  President  may  initiate  extradition  proceedings  without  requiring 
such  proof  as  would  warrant  the  extradition. 
6  Op.,  217,  CuBhing,  1853. 

A  competent  magistrate  may  take  jurisdiction  of  an  extradition  case, 
without  the  previous  issue  of  the  mandate  of  the  United  States ;  but 
the  extriUiitiou  cannot  take  place  until  a  proper  i-equisitioo  has  been 
made  by  the  proper '* authorities"  of  the  demanding  Government  to 
the  Secretary  of  State,  and  favorably  acted  upon.  Tlie  proper '*  au- 
thorities" are  such  executive  agents  or  officers  of  the  foreign  Govern- 
ment as  may  be  eutitletl  to  recognition  for  that  purpose  at  the  Depart- 
ment of  Foreign  Aft'airs.  The  requisition  need  not  come  throngh  a 
reguhir  diplomatic  minister.  The  Government  applied  t^  may,  in  its 
discretion,  recognize  whom  it  will  as  agent  ad  hoc  to  make  the  requisi- 
tion. 

8  Op,,  240,  Cushiug,  1836, 

(2)  Form  of  complaint  and  waaraxt. 

§  27Ca. 

A  complaint  before  a  commissioner  in  an  extradition  case,  verified 
by  the  consul  of  a  foreign  Government,  in  which  he  charges  the  ofl'ense 
properly,  is  sufficient,  if  made  by  him  officially,  although  he  does  not 
make  the  averments  on  his  personal  knowledge  of  the  facts. 
Francois  Farez,  in  re,  7  Blatoh.,  345. 

While  the  alleged  fugitive  was  lawfully  held  in  custody,  under  a  valid 
_  warrant  of  arrest,  and  the  inquiry  thereunder  was  being  proceeded 
^^ftiritb,  a  second  warrant,  on  a  new  complaint,  for  a  distinct  oflense,  was 
^^"  issued  for  his  extradition.  He  was  discharged  subsequently  from  the 
I  anest  under  tlie  tirst  warrant  for  want  of  suflicient  evidence  to  justify 
I  his  commitment,  and  he  wsis  thereafter  arrested  under  the  second  war- 
I         rant.     It  was  ruled  that  the  latter  arrest  was  not  invalid. 

ft  MacdomioU^  in  r«,  11  BtatvL.,  170. 
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The  warrant  need  only  describe  the  offense  in  the  words  of  the  treaty. 
Castro  V.  Uriarte,  16  Fed.  Rop.^OS. 

The  mode  of  procedure  under  the  Treaty  of  Washington  is  the  pre- 
ferment of  a  complaint  to  a  judge  or  magistrate,  setting  out  the  offense 
charged  on  oath,  whereupon  the  judge  or  magistrate  may  issue  a  war- 
rant for  the  apprehension  of  the  person  accused.  Upon  the  accused 
being  brought  before  the  judge  or  magistrate,  the  latter  should  hear 
and  consider  the  evidence  of  criminality  ]  and  if  on  such  hearing  the 
evidence  be  deemed  sufficient  to  sustain  the  charge,  the  same  should 
be  certified  to  the  executive  authority,  that  a  warrant  may  issue  for  the 
surrender. 

4  Op.,  201,  Nelson,  1843. 

A  commissioner  for  the  United  States,  appointed  by  the  circuit  court, 
is  a  magistrate  within  the  meaning  of  the  law  and  of  the  Treaty  of 
Washington,  and  as  such  has  power  to  apprehend,  examine,  and  certify 
as  to  fugitives  from  justice. 

The  alleged  fugitive  may  be  arrested  a  second  time  on  a  new  com- 
plaint, either  with  or  without  a  new  warrant  of  the  President. 
6  Op.,  91,  Cashing,  1853. 

A  warrant  for  extradition,  issued  under  section  3,  of  the  act  of  Au- 
gust 12, 1848,  cannot  be  used  to  rearrest  a  person  who  has  been  dis- 
charged from  the  custody  of  the  marshal. 
12  Op.,  75,  Stanbery,  1600. 

(3)  Mode  of  arresting  and  detention. 
§2766. 

A  nation  claiming  a  fugitive  from  justice  cannot  invade  the  territorial 
waters  of  another  state  for  the  purpose  of  arresting  such  fugitive. 

Mr.  Bnchanan,  8ec.  of  State,  to  Mr.  Wise,  Sept.  27, 1845.     MSS.  Inst.,  Brazil. 
As  to  "kidnaping"  in  Canada,  see  Mr.  Fisb,  Sec.  of  State,  to  Mr.  Williams, 
Ang.  23,  1873.     MSS.  Dom.  Let.    As  to  territorial  waters,  isee  mpra,  $  27. 

"The  treaty  of  extradition  between  the  United  States  and  Mexico 
prescribed  the  forms  for  carrying  it  into  effect,  and  does  not  authorize 
either  party,  for  any  cause,  to  deviate  from  those  forms,  or  arbitrarily 
abduct  from  the  territory  of  one  party  a  person  charged  with  crime  for 
trial  within  the  jurisdiction  of  another." 

Mr.  Blaine,  Sec.  of  State,  to  Mr.  Roberts.  May  3, 1881.    MSS.  Dom.  Let. 
See  to  same  effect,  Mr.  Frelingbnyson  to  Mr.'  Roberts,  Feb.  5,  1883.    Ibid. 

Article  II  of  the  extradition  treaty  with  Mexico  of  June  20, 1862,  is 
as  follows: 

"In  the  case  of  crimes  committed  in  the  frontier  States  or  Territories 
of  the  two  contracting  parties,  requisitions  may  be  made  through  thefr 
respective  diplomatio  agents,  or  tbroqgb  the  chief  oivU  i^atbority  of  ^ 
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■  States  or  Territories,  or  tbrough  sucb  cbief  civil  or  judicial  authority  of 
the  districts  or  counties  borderiiijj  on  tbo  frontier  as  may  for  this  pur- 
pose be  duly  autliorized  by  tjje  said  cbief  civil  authority  of  the  said 

■  iron  tier  States  or  Territories,  or  wbeu,  from  auy  cause,  the  civil  au- 

■  thoiity  of  such  State  or  Territory  shall  be  suspended,  through  the  cbief 
military  officer  in  command  of  such  State  or  Territory.'^' 

UnlesH  the  conditions  of  arrest  under  this  section  are  strictly  complied 
with,  the  parties  arresting:  aud  carrying  off  the  alleged  fugitive  may  be 
chargeable  with  kidnapping. 

Mr.  Bftyard,  Sec.  of  State,  to  Mr.  Juokson,  Ang.  23,  1886.    MSS.  In«t.,  Mex. 

When  suits  are  brought  against  marshals  of  the  United  States  for 
lawful  acts  done  by  them  in  the  extnulition  of  fugitives  from  justice, 
the  President  may  authorize  the  employment  of  counsel  in  their  behalf 
by  the  United  States. 

6  Op.,  500,  CiwbiDg,  1854. 

When  demand  for  a  fugitive  from  justice  is  made  under  treaty  stipu- 
lation by  any  foreign  Government,  it  is  the  duty  of  the  United  States 
to  aid  in  relieving  the  caseof  any  technical  difficulties  which  may  be  in- 
terposed to  defeat  the  ends  of  public  justice,  the  object  to  be  aceomplished 
being  alike  iaterestingto  both  Governments,  namely,  the])uuisbment  of 
malefactors,  who  are  the  common  enemies  of  all  society. 

7  Op.,  Cnshing,  1855. 

It  is  incumbent  upon  the  United  States  to  provide  a  place  of  impris- 
onment for  persons  detained  for  extradition  at  the  instance  of  foreign 
Governments, 

e  Op.,  396,  CiishJDg,  1857. 

A  discharge  by  a  district  judge  of  a  person  apprehended  as  a  fugitive 
from  justice  does  not  preclude  his  rearrest  under  the  warrant  of  another 
judge,  with  a  view  to  a  re-examination  of  the  case. 
P  lOOp.,501.  Coffey,  186:^. 

Transit  across  a  third  country  may  be  granted  as  a  matter  of  comity. 

"With  reference  to  your  dispatch  No.  14»,  of  the  lltb  ultimo,  re- 
porting the  request  made  by  you  of  the  Spanish  Government,  at  the 
instance  of  General  Starring,  for  permission  to  have  Charles  W.  Augell 
transported  in  custody  across  the  territory  of  Spain,  and  the  compliance 
of  the  Spanish  Government  therewith,  I  have  to  instruct  you  to  convey 
to  the  Spanish  minister  for  foreign  aflairs  the  sincere  satisfaction  with 
which  this  Government  has  learned  of  that  act  of  courtesy. 

"  The  question  of  the  right  of  transit  of  an  extradited  criminal  in  cus- 
tody across  the  territory  of  a  foreign  state,  is  now  attracting  to  some 
extent  the  notice  of  this  Department.  It  is  presumed  that,  where  the 
offender  is  regularly  extradited  in  pursuance  of  a  treaty,  and  the  de- 
manding stat-e  has  a  treaty  of  extradition  with  the  state  across  whose 
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territory  transit  is  sought,  it  will  be  suflQcient  that  the  crime  for  which 
extradition  is  granted  shall  also  be  among  those  in  the  treaty  with  the 
country  of  transit,  and  that  the  warrant  of  surrender  be  exhibited. 

**  If  the  procedure  in  this  respect  should  be  different  in  Spain,  I  will 
thank  you  to  advise  me." 

Mr.  Evarts,  Soc.  of  State,  to  Mr.  LowoU,  Mar.  5, 1879.    MSS.  Inst.,  Spain ; 
For.  Eel.,  1879. 

"  The  conveyance  of  an  extradited  criminal  from  the  country  whence 
he  is  surrendered  to  that  which  which  reclaims  him,  across  the  territory 
of  an  intervening  state  is  a  common  occurrence,  notwithstanding  that 
no  offense  has  been  committed  and  no  legal  formality  of  arrest  followed 
in  the  jurisdiction  of  the  state  through  which  he  may  pass,  and  this  is 
done  not  in  pursuance  of  the  stipulations  of  treaties  or  the  provisions  of 
domestic  law,  but  as  a  recognition  of  the  just  effect  of  the  laws  and  trea^ 
ies  of  foreign  states  in  matters  within  their  competence,  which  recog- 
nition pertains  to  the  sovereignty  of  an  independent  state,  and  is  exer- 
cised as  an  act  of  international  comity." 

Mr.  EvartB,  Sec.  of  State,  to  Mr.  Dichman,  Nov.  12, 1878.    MSS.  Inst.,  Colombia. 

**0n  the  other  hand,  in  the  interest  of  a  full  understanding  of  the 
matter  on  its  merits,  this  Government  is  prepared  to  admit  frankly  that, 
in  conveying  the  extradited  prisoner  across  the  territory  of  Colombia 
without  the  previous  consent  of  the  Government  having  been  asked  and 
given,  it  prejudiced  any  right  it  might  have  had  to  seek  the  exemption 
of  the  prisoner  from  the  operation  of  the  local  law  within  the  jarisdiction 
of  which  he  was  brought  under  the  stress  of  circumstances.  Had  such 
consent  been  asked,  however,  it  is  conceived  that  the  ftepublic  of  Co- 
lombia would  have  felt  constrained  to  grant  it,  in  the  same  manner  as  is 
done  in  like  cases  by  other  states  whose  constitutional  codes  are  as 
mindful  of  individual  rights  as  is  that  of  Colombia,  independently  of  the 
peculiar  conditions  under  which  official  transit  across  the  Isthmus  rests 
by  reason  of  the  neutrality  and  freedom  guaranteed  by  treaty,** 
Ibid. 

<<  It  is  well  known  that  almost  always  a  civil  officer  is  sent  abroad  to 
receive  a  prisoner  whose  extradition  may  be  demanded.  (Jsnally  lie 
adopts  sufficient  precautions  to  prevent  the  escape  of  the  prisoner  after 
he  shall  have  received  him  into  custody.  The  sjtme  course  would  prob- 
ably be  sufficient  for  carrying  prisoners  across  the  Isthmus  of  Panama.** 
Mr.  Evarts.  Sec.  of  State,  to  Mr.  Dichman,  May  12, 1879.    MSS.  Inst,  Colombia. 

X.  EVIDENCE  ON  WHICH  PROCESS  WILL  BE  OB  ANTED. 

§  277. 

Under  the  extradition  treaty  with  Great  Britain,  "  the  crimvuiilUjf  of 
the  act  charged  shoald  be  judged  of  by  the  laws  of  the  country  within 
whose  jurisdiction  the  act  was  perpetrated,  bat  the  wid$ikee  on  wlddi 
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tlio  fugitive  should  be  delivered  up  to  justice  sliould  be  the  laws  of  the 
place  where  he  shall  be  found." 

Mr.  Calbonn,  Sec  of  State,  t«  Mr.  Everett,  Aug.  7, 1844.  MSis.  lust.,  Ur.  Brit. ; 
aame  to  same,  Jan.  28,  1845. 

Under  the  Frcncli-American  extradition  convention  the  delivery  of 
fugitives  shall  be  made  *'  only  when  the  fact  of  the  cojiinHSsion  of  the 
criuie  shall  be  so  established  as  that  the  laws  of  the  eouutry  in  which 
the  fug-itive  or  the  person  of  the  accused  shall  bo  found,  would  justify 
his  or  her  apprehension  and  commitment  for  trial  iC  the  crinie  had  been 
there  cotumitted."  This  hu)|j:uag:e  ''evidently  involves  a  qiie«tinn  of 
evidence,  which,  in  all  cases,  so  far  as  the  United  States  are  concerned, 
belongs  to  the  judicial  tribunals  of  the  country."  "What  evidence  is 
necessary  iu  order  to  authorize  an  arrester  commitment,  dep«*uds  upon 
the  laws  of  the  state  or  place  where  the  criminal  may  be  ibund." 

Mr.  Callioun,  Sec.  of  State,  to  Mr.  Pageot,  Dec,  4,  1844.  MSS.  Notes,  France. 
Motzger*8  case.  See  Mr,  Bachanan,  Sec.  of  State,  to  Mr.  Pngeot,  Nov.  3, 
1847,  Nov.  10,  ld47.    MSS.  Notes,  France. 

"I  have  the  honor  to  acknowledge  the  reception  of  your  note  of  the 
5th  instant,  making:  inquiries  respecting  a  certain  stipulation  supposed 
to  have  been  inserted  iu  several  extradition  treaties  which  have  been 
recently  concluded  by  this  Government. 

'*lt  is  believed  that  you  are  under  a  misapprehension  in  supposing 
that  the  provision,  as  cited  iu  your  note,  has  been  inserted  in  many  of 
the  treaties  of  extradition  which  this  Government  has  entered  into  with 
other  powers,  or  tliat  it  has  been  inserted  in  any  of  those  recently  en- 
tered into.  I  am  under  the  iaipression  that  it  is  to  be  found  iu  only 
three  of  the  treaties  of  extradition  concbided  by  the  United  States,  and 
in  none  concluded  within  the  last  six  years.  No  question  has  been 
raised  by  either  of  the  Governments  with  whotn  treaties  have  been  en- 
tered into  containing  the  stipulation,  cited  in  your  note,  a*  to  its  import. 
I  abstain,  therefore,  from  speculating  iu  the  abstract  upon  provisions 
of  detail  in  treaties  of  extradition  existing  between  the  United  States 
and  other  comntries.  It  will,  as  I  hope,  meet  the  object  of  your  inquiry 
on  this  point  to  say  that,  in  every  treaty  of  extradition,  the  United 
States  iiisi.sts  that  it  can  be  required  to  surrender  a  fugitive  criminal 
only  upon  such  evidence  of  criminality  ivs,  according  to  the  laws  of  the 
place  where  he  shall  Ite  found,  would  justify  his  apprehension  and  com- 
mitment for  trial  if  the  crime  had  there  been  committed. 

''The  second  question  which  you  propose  is,  what  may  have  l^een  the 
rea.son  why  the  stipulation  which  you  cite,  and  which  you  eiToueously 
think  is  found  in  all  extradition  treaties  of  this  Government  concluded 
since  August  21,  1857,  was  not  inserted  in  the  projected  treaty  signed, 
but  not  exchanged,  between  the  Netherlands  and  the  United  States  iu 
1857.  Governor  Marcy  ami  General  Cass,  who  were,  peudiug  the  nego- 
tiations on  this  question,  the  Secretaries  of  State,  and  under  whose 
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directions  they  were  conducted,  bavo  beeu  dead  for  sevei'a]  y 
it  does  iiotapjiear  from  the  correspondeuce  iu  this  Depurtmeut 
provision  cited  by  you  was  at  nny  time  nuder  consideratiou. 

"TLe  uegotiaiions  apjieur  to  have  been  conducred  at  The  Hag 
unless  the  records  of  tlie  miiii.stry  ttiere,  or  possibly  tbe  recoil 
the  distinguished  gentlemen  who  coDducied  the  negotiation 
part  of  the  Netherlands  {if  Mr.  Van  Hall  be  still  living)  cad 
the  answer  to  the  question  why  the  stipulation  to  whieh  they 
was  introduced  instead  of  one  which  dues  not  appear  to  have  b 
posed,  1  sball  have  to  regret  the  iunbility  of  this  Goveruinent 
the  soiuiion  of  tlie  question  which  jou  raise. 

"In  reply  to  your  third  question,  'Whether  there  exists  iu  tb4 
States  any  uniform  criminal  procedure,  that  is  to  say,  whether  t 
laws  and  rules  are  in  force  iu  i-ehition  to  criuiinal  procedure  i 
States,  or  whether  the  laws  concerning  such  procedure  are  di 
the  different  States/  I  have  to  say  that  the  criminal  code  of  th( 
States  ajiplies  only  to  offenses  defined  by  the  General  Govern 
committed  within  its  exclusive  juris<liction,  or  upon  the  high 
some  navigable  water,  and  that  each  State  establishes  and  regti 
own  criminal  procedure,  as  well  with  respect  to  the  definitions 
as  to  the  mode  of  procedure  against  criminals  and  the  m: 
extent  uf  punisbnient." 

Mr.  Fi^L.  Sw.  of  State,  to  Mr.  Westenborg,  Nov.  12,  1673,     MS8. 
gium;  For.  K«l.,  1873. 

"  In  cases  of  extradition,  it  ia  the  practice  to  furnish  th 
thorized  to  receive  the  fugitives  into  custody,  with  the  Prej 
rant  for  that  purpose,  and  a  duly  authenticated  copy  of  the  in 
and  other  necessary  papers  in  each  case,  but  in  this  instance  it 
thought  better,  iu  order  to  facilitate  matters,  to  address  the  d 
which  will  be  required  in  the  case  to  the  care  of  the  lei^atioi 
they  can  be  readily  obtained  by  the  aforenientioniMl  gentlemeo 
arrival  in  London.    A  sealed  envelope  is  therelore  inclosed 
containing  the  President's  warrant,  and  an  authenticated  cop; 
indictment  and  other  necessary  papers,  together  with  a  number 
tographs  of  Cooper.    The  euveloi>e  you  will  deliver  to  the 
8008  upon  their  application  to  you." 

Mr.  F.  W.  Sewartl,  Acting  Sec.  of  State,  to  Mr.  Pierropont,  Ovt.  JO, 
Inst.,  Gr.  Bril. 

A  fugitive  charged,  under  the  treaty  with  Great  Britain^ 

commission  of  mnrder  in  Scotland,  apprehended  iu  the  Uuite4 
and  examined  before  a  commissioner,  and  by  him  certified  to  Im 
bly  guilty  on  the  evi<lence  nddnce«l,  should  be  delivered  np  t« 
if  the  evidence  upon  whi<'h  the  application  is  f(>ijtid«'<l  be  such  as, 
ing  to  the  laws  of  the  place  where  the  fugitive  shall  be  fonud 
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justify  his  or  her  commitment  for  trial  if  the  crime  had  there  been  com- 
mitted. 

4  Op.,  201,  Nelson,  1843. 

The  question  of  holding  the  prisoner  for  farther  examination  is  one 
for  the  magistrate  to  determine. 
6  Op.,  91,  CushiDg,  1853. 

The  suflSciency  of  the  evidence  is  a  question  for  the  courts,  without 
whose  certificate  of  criminality  the  President  cannot  order  the  extradi- 
tion. 

6  Op., 217,  Cashing,  1853. 

The  United  States  will  not  demand  from  Great  Britain  the  extradi- 
tion of  an  alleged  fugitive  from  justice  except  on  a  judicial  warrant, 
with  proper  evidence  to  justify  it,  issued  by  the  local  authority  of  the 
State  in  which  the  crime  is  alleged  to  have  been  committed. 
6  Op., 485,  Cashing,  1854. 

The  term  "  public  officers  "  in  the  treaty  of  1843  between  the  United 
States  and  France,  or,  as  it  stands  in  the  French  copy,  ^^  d^ositairea 
publicSy^^  signifies  officers  or  depositaries  of  the  Government  only,  and 
does  not  comprehend  officers  of  a  railroad  company,  notwithstanding 
the  latter  was  authorized  and  subventioned  by  the  French  Government. 
8  Op.,  106.  Cashing,  1856. 

It  is  immaterial  whether  the  person  charged  left  the  demanding  coun- 
try under  apprehension  of  detection,  or  for  some  other  reason. 

8  Op.,  306,  Cashing,  1857. 

To  prove  desertion  the  ship's  roll  must  be  exhibited,  containing  the 
deserter's  name.    A  consul's  certificate  will  not  do. 

9  Op.,  96,  Black,  1857. 

It  is  not  necessary  that  the  proceedings  be  either  carried  on  or  ap- 
proved by  the  attorney  of  the  United  States  for  the  proper  district. 
9  0p.,246,  Black,  1858. 

Attorneys  of  the  United  States  are  not  required  to  appear  for  for- 
eign Governments  in  extradition  cases. 

9  0p.,497,  Black,  I860. 

In  order  to  be  admissible  at  the  hearing,  the  certificate,  under  the  act 
of  1860  (12  Stat.  L.,  83 ;  Rev.  Stat.,  §  5271),  should  show  upon  its  face 
that  the  officer  who  made  it  is  the  principal  diplomatic  or  consular  officer 
of  the  United  States  resident  in  the  country  making  the  demaud  of  ex- 
tradition, and  should  declare  that  the  documents  to  which  it  is  attached 
are  legally  authenticated,  according  to  the  laws  of  the  country  from 
which  the  fugitive  escaped. 

10  Op.,  501,  Coflfey,  1863.    See  Farez,  in  re,  7  Blatch.,  345. 
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Evidence  of  insanity  is  admissible  in  extradition  proceedings  before  a 
United  States  commissioner,  to  explain  the  evidence  adduced  against 
the  person  charged,  where  it  is  made  the  duty  of  the  commissioner  to 
decide  upon  the  sufficiency  of  the  evidence  so  adduced. 

16  Op.,  642,  Phillips,  1879. 

Where  depositions  from  abroad  are  put  in  evidence,  under  the  act  of 
1860,  where  the  charge  is  forgery,  and  it  appears  by  them  that  the 
forged  papers  were  produced  before  and  deposed  to  by  the  witnesses 
giving  the  depositions,  it  is  not  necessary  that  the  forged  papers  should 
be  produced  here  before  the  commissioner. 
Farez,  in  re,  7  Blatch.,  345. 

After  the  above  rulings,  section  5271,  Bevised  Statutes,  was  modified 
by  act  of  June  16, 1876.    Revised  Statutes  (ed.  1878),  section  5271. 

See  Fowler,  {it  re,  21  Blatch.,  300. 

The  defendant  is  entitled  to  produce  evidence  to  show  his  innocence. 

Macdonnell,  in  re,  15  Fed.  Rep.,  332 ;  21  Blatch.,  300 ;  Catlow,  in  re,  16  Op., 
642,  Phillips,  1879. 

On  an  investigation  before  a  commissioner,  sitting  in  the  State  of  New 
York,  in  an  extradition  case  under  said  convention,  the  offender  has  a 
right  to  be  examined  as  a  witness  in  his  own  behalf. 

Farez,  in  re,  7  Blatch.,  345;  approved  in  S.  C.    7  Blatch.,  491. 

And  this  is  the  case  wherever  such  examination  is  permitted  by  the 
local  laws. 

Dagan,  in  re,  2  Low.,  267. 

Under  the  convention  for  extradition  between  the  United  States  and 
Switzerland,  which  provides  for  the  delivery  of  persons  charged  with 
certain  crimes  "  when  these  crimes  are  subject  to  infamous  punish* 
ment,"  it  is  sufficient  if  the  crime  be  subject  to  infamous  punishment  in 
the  country  where  it  was  committed  without  its  being  also  subject  to 
infamous  punishment  in  the  country  from  which  the  extradition  is  de- 
manded. 

Farez,  in  re,  7  Blatch.,  345. 

Under  section  2  of  the  act  of  1848  (9  Stat.  L.,  302,  Bev.  Stat.,  §  5271)  as 
supplemented  by  the  a<;t  of  1860  (12  Stat.  L.,  84),  copies  of  depositions 
taken  in  London,  before  the  lord  mayor  of  London,  and  certified  under 
his  hand  to  be  copies  of  the  depositions  on  which  he  issued  a  war- 
rant of  arrest  against  the  person  charged,  and  further  certified  by 
the  minister  of  the  United  States  in  Great  Britain  to  be  so  authenti- 
cated as  to  entitle  them  to  be  received  for  similar  purposes  by  the  tri- 
bunals of  Great  Britain,  are  competent  evidence  in  an  inquiry,  under  a 
warrant  of  arrest,  in  an  extradition  case. 
MMdonnall,  iii  i^  11  Blatch.,  170. 
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Depositions  are  to  be  allowed  the  same  weight  as  if  the  depoiient 
were  present  at  the  heariij^. 

Farez'  case,  7  BlatcU.,  491;  S  Abb.  U.  8.,  346.     8oo  Wa<lge  in  re,  10  Fed.  Rop„ 
3.12;  21  Blatch.,  300. 

Veiified  tmiislaticniB  of  foreign  documents  should  bo  proiliiced. 
Hcnrich  in  re,  a  DLitcli.,  414 ;  Piot,  in  re,  48  L.  T.  (N.  S.),  120. 

As  to  the  degree  of  evidence  required,  the  law  is  well  stated  by  Jndgo 
Eliitchford  (7  Blatcb.,  481),  as  follows:  ''  It  was  urged  at  the  hearing,  on 
thestreiiiith  of  an  observation  timde  by  Mr,  Justice  Nelson,  in  the  e-ise  of 
ex  parte  Kaine  (3  Blatch.,  I)»  that  the  evidence  must  be  so  full,  as  in  his 
judgment,  if  he  were  sitting  on  the  final  trial  of  the  case,  to  warrant  a 
conviction  of  the  prisoner.  While  I  always  hesitate  to  differ  with  Mr. 
Justice  Nelson  in  opinion,  I  am  not  preparetl  to  adopt  this  view.  It 
seems  to  me  to  be  in  conflict  with  the  decision  in  the  case  of  Burr.  In 
that  case  Chief  Justice  Marshall  sat  as  a  committing  magistrate  on  the 
question  as  to  whether  IJnrr  shouhl  be  committed  for  trial  for  the  crime 
of  setting  on  foot  nn  espetlilion  against  the  territories  of  a  nation  at 
peace  with  the  United  States.  The  Chief  Justice  said  (1  Burr's  Tr,, 
11):  'On  an  application  of  this  kind,  I  cerhninly  shouhl  not  require  the 
pi-oof  which  would  be  necessary  to  convici  the  jierson  to  be  committed, 
ou  a  trial  in  chief,  nor  should  I  even  nquire  Muit  which  shouhl  abso- 
lutely convince  my  own  mind  of  the  guiti  of  the  accused;  but  I  ought 
to  require,  and  I  «hould  require,  that  probable  cause  be  shown;  and  I 
understand  i)rolbab!e  cause  to  be  a  case  made  out  by  proof  furnishing 
good  reason  to  believe  that  the  crime  alleged  had  l>een  committed  by 
tbe  i»er.son  charged  with  having  committed  it/  The  Chief  Justice  acted 
upon  that  view,  and  committed  Colonel  Burr  for  trial.  Tlie  convention, 
in  the  iH'csent  case,  says  that  the  commission  of  the  crime  nitint  be  so 
established  as  to  justify  the  commitnjent  of  the  accused  for  trial  if  the 
crime  had  been  committed  here.  The  qnestion  before  Chief  Justice 
Marshall,  in  the  case  (tf  Burr,  was  merely  the  question  as  to  the  extent 
to  which  the  fact  of  the  commission  of  the  crime  must  be  established. 
To  say  that  the  evidence  must  be  such  as  to  require  the  conviction  of 
the  prisouer  if  he  were  ou  trial  before  a  petit  jury  would,  if  applied  to 
cases  of  extradition,  work  great  injustice." 
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■         The  circuit  courts  ordinarily  do  not  review  the  judgments  of  commis* 

"      sioners  on  matters  of  fact.   See  Kaine's  case,  3  Blatch.,  1 ;  Van  Aernam'a 

case,  3  Blatch.,  IGO ;  Ilenrich,  in  re.,  5  Blatch.,  414,  where  the  practice 

I  seems  unsettled.  Hut  in  Stnpp's  case  {VI  Blatch.,  501)  Judge  Blatch- 
ford  held  that  there  could  be  no  reviewal  ou  the  effect  of  the  evidence 
when  legally  admitted.  This  is  affirmed  in  Vandervelpen's  case.  (14 
Blatch.,  137.)  In  Wiegand's  c^se  (14  Blatch.,  370)  Blatchfonl,  J.,  said  : 
'•  In  a  case  of  extradition  betbre  a  commissioner,  when  he  has  before 
him  documentary  evidence  from  abroad,  properly  authenticated  under 
the  act  of  Conj^ress,  and  such  is  made  evidence  by  such  act,  it  is  the  ju- 
dicial duty  of  the  commissioner  to  judge  of  the  eflect  of  such  evidence, 
and  neither  the  duty  nor  the  power  to  review  his  action  thereon  is  Im- 
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posed  on  any  judicial  officer.  This  province  of  the  commissioner  ex- 
tended 10  a  deteruiination  as  to  wbetber  the  embezzlement  was  a  con* 
tinning  embezzlement." 

In  questions  of  law  there  will  be  no  reversal  for  formal  errors,  but  only 
for  substantial  error  in  law,  or  for  such  manifest  error  in  procedure  as 
would  warrant  a  court  of  appeals  in  reversing.  (Henrich  in  re,  6 
Blatch.  C.  C,  414.)  And,  as  was  subsequently  ruled,  it  is  not  enough 
to  charge  a  conclusion  at  law,  e.  rjr.,  "forgery."  The  time  and  place  and 
nature  of  the  crime  and  its  subjec^matter  should  be  set  out.  (Farez' 
case,  7  Blatch.  U.  S.,  35.)  Nor  will  the  court  discharge  absolutely  on  ac- 
count of  an  error  of  the  commissioner  in  admission  or  rejection  of  evi- 
dence. (Macdonnell,  in  re,  11  Blatch.,  79.)  The  practice  is,  in  such 
case,  simply  to  discharge  from  the  first  commitment,  leaving  the  exam- 
ination to  proceed  anew.    (Farez'  case,  ut  supra.) 

The  Supreme  Court  has  not  jurisdiction  to  review  the  action  of  a  dis- 
trict judge  of  the  United  States  in  committing  a  person  for  extradition 
under  the  French  treaty  of  November  9,  1843. 
In  re  Metzger,  5  How.,  176. 

The  issue  of  a  warrant  under  article  9  of  the  consular  convention  with 
France  of  1788  (annulled  by  act  of  1798, 1  Stat.,  578),  is  within  the  dis- 
cretion of  the  district  jndge,  and  such  discretion  cannot  be  interfered 
with  by  the  Supreme  Court. 

1  Op.,  65,  Bradford,  1795. 

It  is  the  right  of  the  United  States  marshal  to  refuse  to  have  the 
body  before  the  State  court,  and  it  is  the  duty  of  the  courts  and  other 
authorities  of  the  United  States  to  protect  the  marshal  in  such  refusal 
by  all  means  known  to  the  laws.  Where  a  commissioner  of  the  United 
States  has  made  return  according  to  law  that  an  alleged  fugitive  from 
justice  is  subject  to  extradition,  the  President  should  order  the  extradi- 
tion,  notwithstanding  any  conflicting  proceedings  pending  in  a  State 
court. 

6  Op.,  970,  Cashing,  1854. 

"The  insufficiency  of  an  indictment  under  the  10th  article  of  the  Treaty 
of  Washington  as  proof  of  criminality  against  a  party  claimed  as  a  fugi- 
tive from  justice  in  Great  Britain,  has  heretofore  been  maintained  by  the 
Imperial  Government  under  the  act  of  Parliament  for  carrying  the  treaty 
into  effect.  The  Department  understands  from  a  note  of  Lord  Napier, 
of  the  20th  instant,  referring  to  the  case  of  Wood,  that  the  Canadian 
authorities  take  the  same  position  under  the  act  of  the  parliament  of 
that  province  entitled  12  Vict.,  chap.  xix. 

**Mr.  Everett,  when  United  States  minister  in  England,  was  instructed 
to  maintain  the  sufficiency  of  an  indictment,  and  he  accordingly  ad- 
dressed a  note  to  Lord  Aberdeen  to  this  effect,  requesting  that  the  aet 
of  Parliament  might  be  altered  accordingly.    That  change,  howeyer, 
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has  never  been  miido,  nor  can  it  be  ascertained  that  the  subject  hag 
Bince  been  pnrsoed.    The  escape  of  Wood  is  to  be  regretted." 

Mr.  Aiipleton,  Acting  Sec.  of  StJitc.to  Mr.  Howard,  Jane  22, 1657.  MSS.  Dam, 
Let. 

XII.  PRACTICE  AS  TO  HABEAS  CORPUS. 

§  279. 

Prisoners  detained  as  fugitives  arc  entitled  to  have  the  case  against 
tbem  tested  by  habeas  corpus  in  a  Federal  court  (see  Whart.  Cr.  PI.  and 
Pr.,  §  003);  though  release  will  not  be  granted  nieielj  because  the 
prisoner  was  brought  withiu  the  juristlietiou  by  kidnapping. 

Ker.  in  re,  18  Fe<l.  Rop.,  167.    Whart.  Cr.  PI.  &  Pr.,  $  27. 

The  Tight  to  review  has  been  constantly  asserted  by  State  courts. 

People  r.  Curtis,  50  N.  Y.,  3^1 ;  Peopler.  Fijik,  45  How.  Pr.,  296  ;  LograTe,ii»  f«, 
45  How.  Pr.,  301 ;  Coin.  r.  Deacon,  10  Serg.  &  R.  1-25  :  Com.  v.  Hawee,  13 
Bush.,  637  ;  Butler,  ex  parte,  18  Alb.  L,  J.,  3(5D. 

But  such  process  cannot  test  the  question  of  the  fraudulency  or  illegal- 
ity of  the  process  by  which  the  prisoner  was  brought  within  the  juris- 
diction. 

Adriaijoe  r.  Lagrave,  59  N.  Y.,  110. 

In  llobb  V.  Connolly  (111  U,  S.,  024),  the  question  was  whether  a 
State  court  iu  Cijlilbrnia  had  jurisdiction  to  issue  a  writ  of  habeas  corpus 
to  examine  the  question  of  the  dettnition  of  an  alleged  fugitive  from  the 
State  of  Oregon  by  an  agent  of  the  State  of  Oregon.  In  the  course  of 
his  opinion,  Uarlan,  J.,  said  : 

**  Upon  the  State  courts,  equally  with  the  courts  of  the  Union,  rests 
the  obligation  to  guard,  enforce,  aud  protect  every  right  granted  or  se- 
cured by  the  Constitution  of  the  United  States  aud  the  laws  made  in 
pursuance  thereof,  whenever  those  rights  are  involved  in  any  suit  or 
proceeding  before  tbem  ;  for  the  judges  of  the  State  courts  are  required 
to  take  an  oath  to  support  that  Constitution  (aud  they  are  bound  by  it), 
and  the  laws  of  the  United  States,  made  in  i)ursuance  thereof,  aud  all 
treaties  made  under  their  authority,  as  the  supreme  law  of  the  land, 
'anj  thing  in  the  constitution  or  laws  of  any  State  to  the  contrary  not- 
withstandiug.*  If  they  fail  therein,  and  withhold  or  deny  rights,  priv* 
lieges,  or  immunities  secured  by  the  Constitution  and  laws  of  tlio  United 
States,  the  party  aggrieved  may  bring  the  case  from  the  Iiighe^t  court 
in  the  State  in  which  the  question  could  be  decided  to  this  court  for 
fiual  and  conclusive  determination. 

**  The  recognition,  therefore,  of  the  authority  of  a  State  court,  or  of 
one  of  its  judges,  upon  writ  of  habeas  corpus^  to  pass  upon  the  legality 
of  the  imprisonment,  within  the  territory  of  that  State,  of  a  person  held 
in  custody,  otherwise  than  under  the  ju<lgnient  or  orders  of  thejudicial 
tribunals  of  the  Uuited  States,  or  by  the  order  of  a  commissioner  of  a 
circuit  court,  or  by  officen*  of  the  United  States  acting  under  their  laws, 
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cannot  be  denied  merely  because  the  proceedings  involve  the  determi- 
nation of  rights,  privileges,  or  iminuaities  derived  from  the  nation,  or 
require  a  construction  of  the  Constitution  and  laws  of  the  United  States. 
Congress  has  not  undertaken  to  invest  the  judicial  tribunals  of  the 
United  States  with  exclusive  jurisdiction  of  issuing  writs  of  habeas 
corpus  in  proceedings  for  the  arrest  of  fugitives  from  justice  and  their 
delivery  to  the  authorities  of  the  State  in  which  they  stand  charged 
with  crime." 

The  practice  of  issuing  such  writs  by  State  courts  is  inconvenient  if 
not  unconstitutional. 

Mr.  Bachanan,  Sec.  of  State,  to  Mr.  Butler,  district  attorney  in  New  York,  Mar. 
2:i,  1847 ;  M8S.  Dom.  Let. :  and  to  Mr.  Darant,  district  attorney  in  New 
Orleans,  May  20, 1847 ;  ibid. 

Mr.  Cushing,  when  Attorney-General,  in  1853  (6  Op.,  237),  denied  the 
right  of  a  State  court  to  take  up  the  case  by  habeas  corpus  when  under 
examination  by  a  commissioner  of  the  United  States. 

The  following  statement  of  the  practice  is  by  Judge  Woodruflf,  in 
Macdonnell,  in  re  (11  Blatch.,  79) : 

"It  was  held,  and  held  successively  for  many  years  (in  re  Veremaitre,  9  N.  Y.  Leg. 
Obs.,  129 ;  in  re  Kaino,  10  ibid.,  257 ;  inre  Heilbronn,  Vi  ibid.,  65 ;  ex  parte  Van  Acmani, 
3  Blatch.  C.  C,  160),  that  if  it  appeared  to  the  judge  or  to  the  court  issuing  the 
writs  that  the  commissioner  had  acquired  Jurisdiction,  by  a  conformity  of  the  pro- 
ceeding to  the  requirements  of  the  treaty  and  the  acts  of  Congress,  and  that  he  had 
not  exceeded  his  jurisdiction,  that  was  an  end  to  inquiry ;  that  whether  the  evidence 
received  by  him  was  sufficient  or  insufficient  was  a  question  to  be  determined  by  him ; 
that  no  tribunal  had  been  provided  by  the  treaty,  and  no  Jurisdiction  had  been  given 
by  any  act  of  Congress  to  any  judge,  magistrate,  or  court,  to  review  that  decision  ; 
that  the  only  review  possible  was  a  review  by  the  Executive,  to  whom  the  proceedings 
had  before  the  commissioner  were  to  be  returned ;  that  the  Executive  had  power  to 
examine  for  himself,  and  determine  whether  a  case  had  been  made  within  the  treaty, 
and  whether  a  case  had  been  made  which  called  upon  him,  as  the  Executive  of  the 
Government  of  the  United  States,  to  surrender  the  fugitive;  and  that  as  this  special 
jurisdiction  in  a  special  proceeding  not  theretofore  within  the  Jurisdiction,  original 
or  appellate,  of  any  court  or  magistrate  of  the  United  States,  had  been  conferred  by 
law  upon  the  magistrate  acting  under  the  act  of  Congress,  and  as  it  was  made  his  doty 
to  certify  his  conclusions  as  the  basis  of  executive  action,  withoat  giving  any  right  ot 
appeal,  in  any  form,  to  any  other  magistrate  or  to  any  court,  there  was  no  appeal  and 
no  supervisory  authority  to  bo  exercised,  except  by  the  Executive. 

"The  next  stage  in  the  history  contained  an  opinion  which  is  snpposed  to  go  one  step 
further.  We  may  say,  without  disrespect  to  the  decision  itself,  in  any  wise,  that  the 
decision  in  which  the  opinion  was  pronounced  {in  re  Kaine,  3  Blateh.  C.  C,  1,4), 
had  other  grounds  upon  which  it  was  deemed  to  be  called  for.  The  decision  was,  that 
the  commissioner  never  acquired  jurisdiction ;  bnt  the  opinion,  nevertheless,  went 
further,  and  held  that,  in  the  cose  under  consideration,  there  was  uo  competent  evi- 
dence  before  the  commissioner,  that  is  to  say,  there  was  no  legal  evidence  npon  which 
the  commissioner  could  act,  for,  if  the  evidence  was  not  competent,  it  was  not  legal; 
that,  if  there  was  no  competent  evidence  before  the  commissioner,  the  proceedings  be< 
fore  the  commissioner  were  to  be  treated,  whenever  presented  to  any  other  tribnnal, 
M  an  arbitrary  act  of  commitment,  upon  mere  oompliuut ;  and  that  the  question  b«* 
oame,  therefore,  a  question  of  law,  not  a  question  of  liMt,  before  the  eonrt,  on  J 
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corpun,  whetbt'ra  coiuuiissiont^r  conl*!,  iifioii  cniuplaiot,  issue  a  warrant  of  arreHt,  ami, 
npou  1  bo  .%ppcaraDcc  of  tlie  prisoner  before  hini,  commit  him  for  siirreiider.  With  that 
l^iew  of  the  eobject,  and  with  the  n^^sert ion  of  the  rijjht  to  inquire,  upon  habcan  corpus, 
whether  the  proceedings  of  thei  comuiissioner  hud  but'O,  iu  that  sense,  legal,  or,  ia 
other  words,  whether  he  had  uot  departed  from  his  jurisdiction,  which  wa^  a  juris- 
diction to  inqniro  into  and  ascertain  facts,  and  not  to  declare  facta  withoat  any  OTi- 
deiice  before  him,  we  are  uot  disposed,  at  present,  to  raise  any  controversy. 

*•  Th«  Tiextstop  in  the  consideration  of  this  subject  elicited  the  opinion  {in  r<?Ileiirich, 
5  Blatch.  C.  C, 414)  that  the  court,  acting  in  the  proceedings  instituted  by  hahrat 
corjm»  and  cerliorari,  was  not  confined  to  tho  mere  inquiry  whether  there  waa  any 
evidence  ;  biat  that,  if  it  could  see  that  there  was  a  BnbstaBtial  defect  of  evidence,  it 
might  and  ooght,  not  necesuarily  to  discharge  the  prisouer,  but  to  hold  that  the  war- 
rant of  commitment  was  illegally  granted. 

^•That  view  of  the  subject  was  followed,  in  its  next  Btep,  or  perhaps  in  itH  conse- 
quence, by  the  holding  {in  re  Farez,  7  Blatch.  C.  C,  345,  491),  that  it  was  not  the 
duty  of  the  court  to  discharge  when  an  error,  in  rejecting  evidence  for  the  pri»soaer 
had  beon  committed,  hut  to  n>uiand,  that  the  error  might  bo  corrected,  and  the  proofs 
ho  continued,  if  it  wiiu  so  denired.to  the  end  that  the  facts  might  bo  Mccrtained,  and 
that,  if  thcv  proaecnting  Government  were  aide,  it  might  yet  estahlieh  a  cas(»  against 
the  prieoncr.  Indei-d,  in  the  previous  case  to  which  wo  have  referred,  to  wit,  where 
the  jadge  was  of  opinion  that  there  waa  no  legal  evidence  (in  re  Kaiiie,  3  Hlatch.  C. 
C,  1-4),  he  offered,  upon  announcing  the  conclusion  he  had  reached,  to  detain  the  pris- 
ouer,  to  the  end  that  the  itifiniry  might  proceed,  the  defccttj  ho  supplied,  and  jiroper 
and  competent  evidence  be  produced  be  lore  him." 

XIII.  PRACTICE  AS  TO  SURRENDER. 

§  2S0. 

The  President  will  not  issae  bis  warrant  for  the  snrreoder  of  fugitives, 
under  the  tenth  article  of  the  treaty  of  1812  with  Great  Britain,  where 
the  record  does  not  exhibit  the  fact  that  an  offense  within  the  terms  of 
the  treaty  has  been  committed,  nor  that  there  is  such  evidence  of  crimi- 
nality a.^,  according  to  the  laws  of  the  place  where  the  alleged  fngitives 
have  been  found,  would  justify  their  apprehension  and  commitmenl  for 
trial  if  the  crime  had  been  there  committed,  nor  that  any  coraplaiut 
has  been  made  to  any  magistrate  of  the  United  States  by  whom  snch 
evidence  had  been  heard. 

4  Op..  240,  Nelson,  1643. 

The  mwle  provided  for  the  surrender  of  persons  accused  of  the  crimes 
mentioned  in  article  1  of  the  treaty  with  France  is  by  requisitions  mado 
in  the  name  of  the  respective  parties  through  the  medium  of  their  re- 
spective diplomatic  agents. 

The  surrender  will  be  made  only  wheu  the  fact  of  the  commission  of 

the  crime  shall  be  so  established  that,  a^^cording  to  the  laws  of  the 

country  iu  which  the  fugitive,  or  the  person  so  accused,  shall  bo  found,  his 

or  her  apprehension  and  commitment  for  trial  would  be  justified  if  the 

crime  had  been  there  committetl.    The  rule  of  evidence  ia  prescribed  in 

the  treaty. 

4  Op.,  330,  Nelson,  1844. 
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It  is  the  duty  of  the  United  States  to  provide  for  the  imprisonment 
of  persons  whose  extradition  is  asked  for  by  a  foreign  Government. 

8  Op.,  396,  Gushing,  1857. 

Under  the  treaty  with  Spain,  and  the  act  of  Congress  which  was  made 
to  carry  out  that  and  other  treaties  of  the  same  kind,  the  apprehension 
and  delivery  of  deserting  Spanish  seamen  is  a  judicial  duty;  and  the 
State  Department  cannot  change  what  a  judge  has  done. 

9  Op.,  96,  Black,  1857. 

The  extradition  laws  do  not  require  the  proceedings  against  a  foreign 
criminal  or  a  deserting  seaman  to  be  carried  on,  or  approved  by,  the 
attorney  of  the  United  States  for  the  proper  district. 
9  Op.,  246,  Black,  1858. 

The  act  of  Congress  does  not  require  or  authorize  the  issuing  of  any 
warrant  by  the  State  Department  in  an  extradition  case,  until  the  facts 
are  judicially  ascertained  and  certified. 
9  0p.,  379,  Black,  1859. 

*^The  ground  upon  which  the  occasional  refusal  on  the  part  of  this 
Government  to  deliver  up  its  own  citizens  rests,  is  not,  as  you  infer,  the 
absence  of  reciprocity,  but  its  indisposition  to  subject  citizens  of  the 
United  States  to  modes  of  trial  and  punishment  unknown  to  our  laws 
and  held  in  abhorrence  alike  by  the  Government  and  people  of  the 
United  States." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Jewell,  May  9,  1874.    MSS.  Inst,  Rnssia. 

It  is  within  the  discretion  of  the  President  to  reAise  to  surrender 
even  after  the  accused  has  been  remanded  on  Jiabeas  corpus.  •*  Refer- 
ring to  your  note  of  the  14th  instant,  and  the  inclosed  argument  of 
Mr.  Irving,  representing  the  British  Columbia  Government,  relative  to 
the  extradition  of  Edward  Kelly,  I  have  the  honor  to  inform  you  that 
after  a  careful  consideration  of  the  proceedings  certified  by  the  com- 
missioner in  the  last  examination  of  the  prisoner,  as  well  as  of  the  ar- 
gument of  Mr.  Irving,  the  President  is  of  opinion  that  the  evidence 
produced  is  not  suflQcient  to  justify  the  issuance  of  a  warrant  of  sur- 
render, the  doubts  previously  entertained  by  him  not  having  been 
removed." 

Mr.  Bayard,  Sec.  of  State,  to  Mr.  West,  Apr.  15,  1886.    MSS.  Notes,  Gr.  Brit. 
But  see  6  Op.,  71,  Cushing,  1H53. 

XIV.  EXPENSES. 
§  281. 

<<  Unless  the  crime  is  one  in  violation  of  a  law  of  the  United  States, 
snch  as  piracy,  murder  on  board  of  vessels  of  the  United  States  or  in 
arsenals  and  dock-yards,  etc,  the  expense  will  have  to  borne  by  the 
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party  making  tbo  requisitiou.  A  person  who  can  identify  the  fugitive 
must  bo  deputed  to  do  so,  and  must  furnish  such  a  deposition  or  deposi- 
tions as  will  clearly  establish  the  circumstances  of  the  crime.  This  per- 
son must  also  bo  authorized  to  receive  the  fugitive  if  his  extradition 
should  be  granted." 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Hammoud,  Feb.  19, 1870.    MSS.  Dom.  Let. 

**  When  the  fugitive  is  charged  with  an  offense  against  the  laws  of 
the  United  States  and  his  surrender  is  sought  for  the  purpose  of  trial 
and  punishment  under  those  laws,  the  expenses  attending  his  extradi- 
tion are  borne  by  the  United  States.  It  is  otherwise,  however,  where 
the  fugitive  is  charged,  as  in  the  case  of  Fraser,  with  an  offense  against 
the  laws  of  a  particular  State,  and  the  extradition  is  demanded  by  this 
Government  at  the  request  of  the  State  authorities.  In  the  latter  case 
the  expenses  are  borne  by  the  State  at  whose  instance  the  surrender  of 
the  fugitive  is  asked.'' 

Mr.  Fish,  Sec.  of  State,  to  Mr.  Harvey,  June  IB,  1874.    MSS.  Dom.  Let.    See  Mr. 
Fish  to  Mr.  Williams,  Feb.  4, 1875.    Ibid. 

"  The  offense,  with  the  commission  of  which  the  fugitive  in  this  case 
stood  charged,  was  one  against  the  laws  of  Washington  Territory.  In 
cases  of  that  character,  where  this  Department  is  requested  by  the  ex- 
ecutive authority  of  a  State  or  Territory  to  demand  the  extradition  of  a 
fugitive  from  justice,  charged  with  an  offense  against  the  local  laws  of 
such  State  or  Territory,  the  practice  is  to  require  that  the  expenses  at- 
tending the  arrest,  examination,  and  safekeeping  of  such  fugitive  shall 
be  borne  by  the  State  or  Territory  applying  for  the  extradition.  A  small 
appropriation  is  made  by  Congress  to  defray  the  expenses  of  bringing 
home  criminals  from  foreign  countries.'^ 

Mr.  Cadwaladcr,  Acting  Sec.  of  State,  to  Mr.  Ferry,  Aug.  21, 1875.    MSS.  Dom. 
Let. 

"  There  is  no  law  authorizing  the  payment  of  such  expenses  by  the 
United  States.  When  the  offense  is  against  the  laws  of  a  State,  the 
expenses  are  to  be  borne  by  the  State  at  whose  request  the  surrender 
of  the  fugitive  criminal  is  demanded  by  the  Federal  Government.  The 
only  exception  to  this  rule  is  where  the  offense  charged  is  against  the 
laws  of  the  United  States,  and  the  prosecution  is  instituted  by  the  au- 
thorities of  the  United  States." 

Mr.  Evarta,  Sec.  of  State,  to  Mr.  Gordon,  Feb.  16, 1878.    MSS.  Dom.  Let. 

"I  have  to  acknowledge  the  receipt  of  Mr.  Welsh's  No.  327,  of  the 
29th  of  July  last,  inclosing  a  copy  of  a  note  dated  the  23d  of  the  same 
month,  from  the  Marquis  of  Salisbury,  in  which  it  is  proposed  that  this 
Government  shall  enter  into  an  arrangement  with  that  of  Great  Britain 
by  which  an  account  shall  be  rendered  and  payment  made  of  expenses 
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incurred  iu  coiiiiection  with  cases  of  extradition  once  annually,  at  the 
most  convenient  period  of  the  financial  year. 

"In  reply,  I  have  to  say  that  the  treaty  of  1842,  Article  X,  provides 
that  'the  expense  of  such  apprehension  and  delivery  shall  be  borne 
and  defrayed  by  the  party  who  makes  the  requisition  and  receives  the 
fugitive.' 

"The  statutory  provisious  in  regard  to  extradition  are  silent  on  the 
question  of  expenses. 

"No  legal  objections  are  perceived  to  entering  into  such  an  arrange- 
ment as  that  proposed  by  the  Marquis  of  Salisbury. 

"An  inconvenience,  however,  might  arise  from  such  an  arrangement 
as  the  result  of  the  following  circumstances : 

"There  are  very  few  requisitions  for  offenses  against  the  Federal  laws. 
Each  State  and  Territory  is  required  to  bear  the  expenses  of  reqnisi-' 
tion  and  extradition  in  each  case  presented  by  it  for  the  extradition  of 
fugitive  criminals  from  the  justice  of  such  State  or  Territory. 

"The  expenses  which  this  Government  would  be  called  upon  by 
Great  Britain  to  pay  are  such  as  are  usually  incurred  about  Scotland 
Yard,  such  as  services  of  detectives,  the  expenses  of  keeping  prisoners, 
etc. 

"These  expenses  the  agent  appointed  by  the  President,  on  Ihe  nom- 
ination of  the  executive  of  the  State,-  is  expected  to  pay  at  the  time  of 
taking  charge  of  the  fugitive.  If,  in  any  case,  they  should  be  left  un- 
paid, as  in  some  few  cases  they  have  been,  this  Department  might  be 
called  upon  to  audit  and  pay  a  considerable  sum  at  the  end  of  the  year 
without  any  fund  under  its  control  from  which  it  could  properly  pay, 
and  might,  moreover,  find  it  diflBcult  to  get  reimbursement  from  the 
State.  As  the  matter  is  now,  each  case  can  be  scrutinized  on  its  own 
merits  and  at  the  moment. 

"In  view  of  these  circumstances  this  Department  does  not  consider 
it  expedient  to  enter  into  the  arrangement  proposed  in  the  Marquis  of 
Salisbury's  note  above  mentioned.  I  will  thank  you  to  communicate 
this  conclusion  to  Her  Majesty's  Government.'' 

Mr.  Huutcr,  Acting  Sec.  of  State,  to  Mr.  Hoppin,  Sept.  15,  1879.    MSS.  luaU, 
Gr.  Brit. ;  For.  Rel.,  1879. 

"1  have  to  acknowledge  the  receipt  of  your  dispatch  No.  128,  of  the 
27th  of  December  last,  referring  to  Mr.  Welsh's  No.  327,  of  the  29th  of 
July  liist,  and  to  the  instruction  No.  371,  of  the  15th  of  September  last, 
of  this  Department  upon  the  subject  of  the  method  of  settling  accounts 
of  extradition  expenses.  You  also  inclose  a  copy  of  your  correspond- 
ence with  the  British  foreign  ofiSce  npon  the  subject  in  question  since 
the  date  last  mentioned,  from  which  it  appears  that  iu  conseqaence  of 
the  divergence  of  opinion  as  to  the  most  convenient  method  of  effect- 
ing the  payment  of  extradition  expenses  expressed  by  the  vatiooB  Gov- 
emmentSj  to  which  the  Marqnis  of  Salisbaiy  had  addressed  commani- 
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cations  ou  the  subject,  his  lordship  had  reached  the  conclusiou  that  it 
would  be  best  to  adhere  to  the  plan  hitherto  pursued,  preferring  separ- 
ately each  claim  arising  on  a  case  of  extradition,  and  he  therefore  asks 
this  Government  to  accede  to  the  proposed  arrangement. 

**In  reply,  I  have  to  instruct  you  to  inform  Her  Majesty's  Govern- 
ment that  this  Department  approves  of  the  plan  proposed,  with  the 
understanding,  however,  that  the  arrangement  shall  not  preclude  the 
settlement  of  expenses  on  the  spot  by  the  agent  sent  to  receive  the 
prisoner,  or  make  it  obligatory  that  the  claim  should  be  formally  pre- 
ferred by  one  Government  to  the  other,  and  so  settled.  The  few  caset'< 
where  the  expenses  are  not  paid  on  the  8i)0t  would,  of  course,  it  is 
thought  by  this  Department,  be  properly  matters  for  adjustment  be- 
tween the  two  Governments." 

Mr.  Evarts,  Sec.  of  State,  to  Mr.  Hoppin,  Mar.  25,  1880.    MSS.  Iu8t.,Gr.  Brit.; 
For.  Eel.,  1860. 

"All  accounts  in  extradition  cases  where  the  fees  are  to  be  paid  by 
the  Secretary'  of  State,  under  the  i)rovisions  of  the  act  of  Congress  of 
the  3d  of  August,  1882,  should  be  made  out  and  forwarded  in  accord- 
ance with  the  provisions  of  that  act.  The  fee  bills  of  the  several  officers 
of  the  United  States  in  this  case,  including  your  own,  appear  to  be  sub- 
stantially in  such  accord,  and  no  objection  is  now  made  to  these.  The 
translator's  bill,  however,  is  no  proper  part  of  the  extradition  expenses; 
and  the  Department  does  not  feel  authorized  under  the  act  in  question 
to  pay  it.  It  is  the  business  of  the  proceeding  or  demanding  Govern 
ment  to  adduce  the  evidence  and  bring  forth  the  testimony  upon  which 
it  expects  to  establish  the  criminality  of  the  accused,  and  this  must  be 
put  forward  in  such  form  and  language  as  will  be  intelligible  to  and 
convenient  for  the  court.  In  other  words,  it  must  be  ready  for  imme- 
diate use—  instantly  available.  The  bill  in  this  case,  moreover,  appears 
to  be  extremely  large." 

Mr.  Frolinghaysen,  Soo.  of  State,  to  Mr.  Patterson,  Apr.  2,  1884.    MSS.  Dom. 
Let. 

By  treaty  between  the  United  States  and  Great  Britain,  the  expense 
attending  proceedings  in  extradition  is  to  be  borne  by  the  Government 
making  the  demand.  But  where  the  Government  of  the  United  States 
is  compelled  to  intervene,  in  a  conflict  between  State  and  United  States 
authorities,  to  maintain  its  supremacy  aud  secure  the  extradition,  the 
special  expense  should  be  paid,  in  the  first  instance  at  least,  by  the 
United  States. 

7  Op.,  396,  Cashing,  1855. 

The  ordinary  expenses  of  extradition,  including  fees  of  counsel,  should 
be  paid  by  the  demanding  Government. 
Ibid.,  612. 
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